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Prison  Labor  Fuels  American  War  Machine 

by  Ian  Urbina 


On  April  16,  2003,  George  W.  Bush 
visited  the  shop  floor  at  the  Boeing 
plant  in  St.  Louis,  Missouri.  His  90-minute  ap- 
pearance drew  several  hundred  men  and 
women  who  help  make  the  military’s  $48  mil- 
lion F-18  Hornet  fighters,  36  of  which  were 
deployed  during  the  Iraq  war.  The  purpose  of 
Bush’s  visit  was  twofold:  to  offer  thanks  to 
the  blue-collar  workers  equipping  US  sol- 
diers for  their  foreign  adventures  and  to 
provide  reassurance  in  an  atmosphere  of 
climbing  unemployment. 

One  week  prior  to  Bush’s  visit,  the  St. 
Louis  plant  announced  layoffs  for  about  250 
people.  Already  in  2003,  Boeing  had  elimi- 
nated 5,000  positions  nationwide,  in 
addition  to  the  30,000  jobs  the  company  cut 
in  2002.  Bush’s  so-called  “Hardware  in  the 
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Heartland”  tour,  which  included  stops  across 
the  industrial  midwest,  was  part  of  a post-war 
campaign  strategy  to  capitalize  on  the  US  mili- 
tary prowess  demonstrated  in  Iraq.  “Sure,  he 
talked  about  his  domestic  agenda,”  a White 
House  official  told  Time  magazine  concerning 
the  Boeing  appearance,  “but  there  were  F- 1 8s 
in  the  background.” 

But  the  “Hardware  in  the  Heartland” 
tour  skipped  a number  of  locales  where  thou- 
sands of  hard-working  men  and  women  were 
contributing  more  than  their  share  to  the 
war  effort.  While  the  Boeing  employees  sat 
listening  to  Bush’s  remarks,  just  50  miles  to 
the  northeast  265  workers  in  the  apparel  fac- 
tory in  Greenville,  Illinois  were  far  from  idle. 
Averaging  more  than  1 ,000  desert-tan  cam- 
ouflage shirts  per  day,  1 94,950  of  which  were 
bought  in  2002  by  the  Department  of  De- 
fense and  worn  by  the  U.S.  infantry  in  the 
Middle  East,  these  workers  were  not  allowed 
many  breaks.  Equally  harried  were  the  300 
workers  at  the  Kevlar  helmet  factory  in  Beau- 
mont, Texas,  who  fill  100  percent  of  the  US 
military’s  demand  for  battlefield  headgear. 
A factory  in  Marion,  Illinois  also  kept  in 
rapid  motion,  soldering  millions  of  dollars 
worth  of  cables  for  the  Pentagon’s  TOW 
and  Patriot  missiles.  Presidential  plaudits 
were  not  forthcoming  for  these  workers  — 
all  of  whom  are  prisoners  in  federal  prisons. 

Captive  Labor  Force 

Were  it  not  for  this  captive  labor  force, 
the  military  could  hardly  meet  needs  rang- 
ing from  weapons  production  and  apparel 
manufacture  to  transportation  servicing  and 
communications  infrastructure.  US  soldiers 
are  well-equipped  with  guns  to  fire,  clothes 
to  wear,  vehicles  to  drive,  radios  to  call  and 
maps  to  help  them  navigate,  thanks  in  large 


measure  to  the  21,000  prisoners  working  for 
Federal  Prison  Industries  (FPI),  a quasi-pub- 
lic, for-profit  corporation  run  by  the  Bureau 
of  Prisons.  In  2002,  the  company  sold  $678.7 
million  worth  of  goods  and  services  to  the 
U.S.  government,  over  $400  million  of  which 
went  to  the  Department  of  Defense. 

Government  reliance  upon  prison  prison- 
ers for  war  production  is  hardly  new.  Founded 
in  1 934,  Federal  Prison  Industries,  also  known 
as  UNICOR,  started  lending  a hand  in  WWII, 
as  prison  factories  ran  two  and  three  shifts 
per  day  for  military  manufacturing,  increasing 
output  threefold  before  the  armistice  was  de- 
clared. In  four  years,  FPI  produced  more  than 
$75  million  worth  of  everything  from  aircraft 
to  dynamite  cases,  parachutes,  cargo  nets  and 
tents,  all  for  shipment  to  troops  in  the  Euro- 
pean and  Pacific  theaters.  As  early  as  May 
1941,  the  Atlanta  federal  penitentiary  alone  was 
producing  eight  to  ten  train  carloads  of  war 
materiel  per  day.  During  the  Korean  War,  80 
percent  of  FPI  output  went  to  defense,  with 
sales  reaching  over  $29  million,  and  the  num- 
ber of  prisoners  employed  by  the  corporation 
topped  an  unprecedented  3,800. 

More  recently,  FPI  has  been  no  less  vi- 
tal. During  the  1990-91  Persian  Gulf  conflict, 
prisoners  produced  belts,  camouflage 
battle-dress  uniforms,  lighting  systems, 
sandbags,  blankets,  night  vision  eyewear, 
chemical  gas  detection  devices  and  bomb 
components.  Even  after  the  September  1 1 
attacks,  prisoners  took  a role  in  relief  work, 
their  labor  supplying  virtually  all  the  pro- 
tective goggles  worn  by  recovery  staff  at 
the  New  York  and  Pentagon  sites. 

No  Ordinary  Contractor 

Over  the  years,  FPI  has  grown  expo- 
nentially, now  ranking  as  the  government’s 
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thirty-ninth  largest  contractor  — in  no  small 
part  due  to  the  quantity  and  diversity  of  ap- 
parel items  it  manufactures  for  the  Department 
of  Defense.  The  company  has  churned  out  more 
than  150,000  Kevlar  helmets  in  the  past  24 
months,  more  than  $ 12  million  worth.  Aside  from 
the  battle-dress  shirts  sewn  at  Greenville,  the 
company  is  also  a major  supplier  of  men’s  mili- 
tary undershirts,  $1.6  million  of  which  it  sold  to 
the  Pentagon  in  2002.  In  that  year,  FPI  made 
close  to  $3  million  fashioning  underwear  and 
nightwear  for  the  troops.  Prisoners  also  stitch 
together  the  vestments  donned  by  military  pas- 
tors and  the  gowns  cloaking  battlefield 
surgeons.  If  an  item  of  clothing  is  torn  in  com- 
bat, it  will  likely  be  sent  to  the  prison  shop  in 
Edgefield,  South  Carolina,  where  it  is  mended  at 
a cost  of  $5  per  shirt  or  pair  of  trousers.  In  2002, 
700  prisoners  based  at  FPI  laundry  facilities  lo- 
cated in  Florida,  Texas  and  Alabama  washed 
and  pressed  $3  million  worth  of  military  apparel. 

Federal  prisoners  also  do  their  part  to 
ensure  that  US  forces  are  never  outgunned. 
FPI  factories  produce  a variety  of  compo- 
nents for  weaponry  ranging  in  size  from  30mm 
to  300mm,  the  caliber  of  battleship  guns.  FPI 
is  there  to  help  with  more  sophisticated  hard- 
ware as  well.  To  bombardiers  and  gunners  in 
training,  the  company  supplies  practice  tar- 
gets and  devices  used  to  simulate  battle 
conditions.  In  the  lead-up  to  the  1991  Gulf 
war,  prisoners  at  the  Marion  facility  and  else- 
where ramped  up  production  of  cable 
assemblies  for  Patriot  missiles.  More  recently, 
the  company  broadened  its  output  to  include 
the  remote  control  panels,  as  well  as  the 
launchers,  for  the  TOW  and  other  guided  mis- 
sile systems.  It  is  not  just  the  technology 
which  has  developed  over  the  years.  Though 
there  has  been  no  formal  and  updated  review, 
most  military  officials  report  that  the  work- 
manship of  FPI’s  weapons  parts  has  improved 
markedly  since  the  early  1990s,  when  a De- 
fense Department  inspector  found  that  FPI 
cables  sold  to  the  Army  failed  at  nearly  twice 
the  rate  of  the  military’s  next  worst  supplier. 

In  today’s  military,  virtually  all  ground 
troops  are  equipped  with  small  microphone 
headsets  which  wire  them  to  each  other  and 
to  off-site  command  centers.  FPI  sold  $7  mil- 
lion worth  of  essential  components  for  these 
headsets  to  the  Defense  Department  in  2002 
— but  this  is  only  a tiny  fraction  of  the 
company’s  massive  business  with  communi- 
cations procurement  officials  at  the  Pentagon. 
FPI  has  14  prison  factories  employing  more 
than  3,000  prisoners  manufacturing  electron- 
ics equipment.  In  2002  alone,  these  workers 


crafted  $30  million  worth  of  the  wire  assem- 
blies which  go  into  all  types  of  land,  sea  and 
airborne  communication  systems.  Prisoners 
working  for  FPI  also  provide  the  Defense  De- 
partment with  thousands  of  dollars  worth  of 
services  in  mail  sorting,  and  the  company  av- 
erages more  than  $4  million  per  year  in 
printing  services,  generating  everything  from 
letterhead  and  envelopes  to  military  maps,  cal- 
endars and  training  manuals. 

Unfair  Competition 

From  Humvee  repair  to  the  manufacture 
of  millions  dollars  worth  of  electrical  cords 
for  the  Army,  FPI  offers  a wide  array  of  goods 
and  services.  But  along  the  way,  FPI  has 
picked  up  a bevy  of  critics.  One  of  the  fore- 
most complaints  about  the  company  stems 
from  the  unusual  legal  relationship  it  main- 
tains with  the  US  government.  According  to 
the  legislation  which  founded  FPI  in  the  era 
of  President  Franklin  D.  Roosevelt,  the  com- 
pany enjoys  a special  “mandatory  source 
status”  which  requires  federal  agencies  to  buy 
its  products  even  if  the  same  items  can  be 
purchased  cheaper  elsewhere.  Many  busi- 
nesses claim  that  this  special  status  gives  FPI 
undue  competitive  advantage.  In  1997,  this 
issue  came  to  a head.  After  FPI  doubled  its 
stake  in  the  military  glove  market  over  the 
course  of  several  years,  private  glove  manu- 
facturers joined  with  a range  of  other  apparel 
and  furniture  makers  to  fight  the  unfair  com- 
petition. Supporting  their  outcry  was  the 
Defense  Personnel  and  Support  Center,  in 
charge  of  most  of  military’s  apparel  purchas- 
ing, which  complained  that  FPI’s  products 
were  on  average  13  percent  more  costly  than 
those  of  commercial  companies.  Eventually, 
a General  Accounting  Office  investigation 
revealed  a pattern  of  higher  prices,  slower 
delivery  and  lower  quality  goods  from  FPI 
than  from  the  private  sector. 

Though  problems  remain,  most  Defense 
purchasing  representatives  interviewed  (none 
of  whom  would  speak  on  the  record)  report  that 
FPI  has  cleaned  up  its  act  significantly,  while 
the  mandatory  source  requirements  have  also 
been  loosened.  In  the  case  of  the  glove  indus- 
try, the  company  agreed  to  avoid  taking  more 
than  $7  million  of  the  government  contracts. 

Still,  FPI’s  relationship  with  the  non-prison 
labor  market  remains  strained.  The  company’s 
driving  purpose  is  to  turn  a profit  in  order  to 
offset  costs  in  the  expensive  prison  system, 
while  also  bolstering  prison  security  by  keep- 
ing close  to  25  percent  of  the  prisoner 
population  as  busy  as  possible.  But  with  the 
prison  population  skyrocketing,  FPI  struggles 
to  find  enough  new  products  and  consumers 
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to  keep  its  work  force  occupied.  FPI’s  com- 
petitors in  the  textile  industry  are  in  no  less  of 
a bind,  with  more  than  200,000  jobs  heading 
overseas  since  2001.  Increased  trade  with 
China,  a country  infamous  for  its  prison  labor, 
has  decimated  the  industry,  leaving  many  do- 
mestic manufacturers  on  the  defensive. 
Imports  now  account  for  at  least  70  percent  of 
US  glove  sales.  Since  the  Defense  Department 
is  required  to  buy  US-made  goods,  it  is  one  of 
the  few  remaining  safe  havens  where  glove 
and  other  apparel  makers  can  retreat  from  over- 
seas sweatshop  and  prison  labor  competition. 

FPI’s  military  glove  production  is  not 
the  only  source  of  controversy.  Skeptics 
also  point  angrily  to  the  desert-tan  battle 
trousers  worn  by  the  troops  in  Iraq  and  else- 
where in  the  Middle  East.  Out  of  the  1.3 
million  pairs  of  these  trousers  bought  by 
the  Defense  Department  last  year,  all  but 
300,000  were  produced  by  FPI,  which  means 
that  at  least  three  out  of  four  active-duty 
soldiers  in  the  region  wear  pants  made  by 
the  prisoners  of  the  FPI  factories  in  Atlanta 
and  in  Beaumont  and  Seagoville,  Texas. 
These  sorts  of  numbers  have  earned  FPI  crit- 
ics from  a range  of  perspectives.  FPI 
competitors,  such  as  Propper  International, 
point  out  that  they  use  free  labor  to  make 
the  exact  same  trousers  for  the  government 
at  $2.39  cheaper  per  pair.  Organized  labor 
questions  why  the  government  should  buy 
from  a company  which  depends  solely  on 
prisoner  workers,  while  paying  sub-minimum 
wages  (from  25  cents  to  $1.15  per  hour), 
skirting  workplace  safety  standards  and  en- 
joying exemption  from  the  payroll  and  Social 
Security  taxes  levied  on  other  employers. 

In  1997,  FPI  lost  a rare  battle  when,  due 
to  the  “volume  and  tenor”  of  complaints,  it 
withdrew  plans  to  begin  making  American 
flags  at  its  jailhouse  tailor  shops.  FPI  had 
completed  a thorough  market  study,  and  the 
bulk  of  its  flags  were  to  be  destined  for  the 
Veterans  Administration,  to  be  draped  over 
coffins  at  military  funerals. 

Meese  vs.  China 

FPI  argues,  and  some  studies  support  its 
contention,  that  its  work  programs  not  only 
help  with  prison  security,  but  are  also  supe- 
rior to  old-fashioned  prison  activities  like 
breaking  rocks,  since  manufacturing  jobs 
equip  prisoners  with  job  skills  they  can  use 
upon  their  release.  Most  prisoners  jump  at  the 
chance  for  a job  with  FPI,  since  it  is  one  of  the 
few  legal  ways  to  earn  money  while  incarcer- 
ated. However,  the  question  remains  whether 
these  for-profit  programs  have  an  overall  ad- 
verse effect  on  the  prospects  for  rehabilitation 


of  prisoners.  Where  prison  factories  can  turn 
a profit,  there  is  less  incentive  to  invest  in  more 
expensive  ways  to  fill  the  time,  such  as  coun- 
seling, drug  treatment  and  literacy  programs. 
In  California,  for  example,  where  prison  for- 
profit  work  programs  are  increasingly  popular, 
prisoner  educational  and  vocational  programs 
have  been  cut  statewide  by  almost  20  percent, 
with  a loss  of  roughly  $35  million  for  prison 
educational  spending  and  300  fewer  prison 
teachers. 

Some  advocates  of  for-profit  prison  la- 
bor, like  Edwin  Meese  of  the  Enterprise 
Prison  Institute,  contend  that  programs  like 
those  of  FPI  have  a huge  potential  to  boost 
the  economy.  While  serving  as  attorney 
general  under  President  Ronald  Reagan, 
Meese  oversaw  the  implementation  of  stiffer 
sentences  for  drug  offenders  — a major 
cause  of  the  historic  swelling  of  the  US  prison 
population.  In  Meese’s  view,  if  prison  work 
programs  were  reformed  in  the  right  way,  they 
could  avoid  competing  with  free  American 
workers,  while  beating  countries  like  China  at 
their  own  game.  By  expanding  for-profit  prison 
factories,  but  limiting  them  to  the  production 
of  items  which  would  otherwise  be  produced 
in  foreign  sweatshops  or  prison  factories,  the 
US  could  actually  stem  the  flow  of  jobs  and 
profits  abroad.  Critics  respond  that  such  plans 
drive  wages  down  at  home  for  free  workers, 
while  also  undermining  the  potential  for  use- 
fuljob  training  for  prisoners,  since  the  majority 
of  the  repetitive  and  low-skill  jobs  which  pris- 
oners hold  are  the  very  same  jobs  which  will 
all  be  either  overseas  or  inside  the  prisons  by 
the  time  an  inmate  is  released. 

Politics  of  Exploitation 

FPI’s  military  production  raises  security 
concerns  as  well.  Some  wonder  if  the  Defense 
Department’s  over-dependence  on  prison  la- 
bor will  dry  up  the  nation’s  so-called  “warm 
industrial  base,”  a term  referring  to  the  small 
commercial  manufacturers  that  specialize  in 
stepping  up  production  during  times  of  war. 
They  fear  that  as  these  small  specialty  facto- 
ries disappear,  the  military  runs  the  risk  of  being 
caught  with  its  pants  down  if  prison  riots  or 
prisoner  work  stoppages  should  happen  to 
coincide  with  future  drives  toward  military  in- 
tervention. 

Prisoners  are  often  involved  in  highly 
sensitive  work  involving  the  physical  safety 
of  soldiers  in  the  field.  In  2002,  FPI  earned  $ 1 2 
million  in  sales  of  body  armor  to  the  Defense 
Department,  and  in  1999  prisoners  patched 
holes  in  $30,000  worth  of  faulty  parachutes. 
There  is  no  security  screening  to  work  in  FPI 
factories.  As  an  experiment.  Middle  East  Re- 


port contacted  three  of  the  men  convicted  for 
the  bombing  ofthe  World  Trade  Center  in  1993. 
Two  had  not  only  worked  in  FPI  factories,  but 
also  reported  being  compelled  to  do  so. 
Mohammad  A.  Salameh  put  up  a long  legal 
fight  before  he  was  finally  excused  from  work- 
ing for  the  company.  Salameh  pointed  out  that 
since  he,  along  with  more  than  29  percent  of 
the  total  federal  prison  population,  is  not  even 
a legal  resident  of  the  United  States,  he  should 
not  be  legally  permitted  — much  less  forced 
— to  work  for  the  company.  Ultimately,  when 
the  Bureau  of  Prisons  released  Salameh  from 
the  job,  they  admitted  in  court  documents  to 
having  forced  him  to  work  for  FPI.  Officials 
argued  that  the  compulsory  labor  was  justi- 
fied since  higher-risk  prisoners  were  easier  to 
monitor  if  they  were  kept  busy.  Under  such 
policies,  it  certainly  seems  that  the  potential 
and  incentive  for  sabotage  of  FPI’s  military 
products  would  be  high.  Ironically  enough,  it 
is  such  practical  and  security  concerns  which 
could  eventually  weaken  FPI’s  grip  on  pro- 
duction for  the  Pentagon. 

As  the  US  occupation  of  Iraq  stretches 
on  with  nary  an  “exit  strategy”  in  sight,  how- 
ever, it  is  hardly  surprising  that  the  politics 
of  prison  labor  are  also  nowhere  in  view. 
Neither  the  period  of  occupation  nor  prison 
production  offers  much  in  the  way  of  tele- 
genic triumphs  for  White  House  politicos 
to  exploit.  Around  the  same  time  that  US 
troops  north  of  Baghdad  were  storming 
Saddam  Hussein’s  notorious  Abu  Ghraib 
prison  (where,  in  another  grim  irony,  the  US 
is  now  detaining  many  hundreds  of  Iraqis), 
George  W.  Bush  was  winding  up  his  “Hard- 
ware in  the  Heartland”  tour  with  a stop  in 
Santa  Clara,  California,  to  rally  the  employ- 
ees of  United  Defense,  builders  of  the 
Bradley  Fighting  Vehicle.  A raucous  cheer 
ran  through  the  crowd  when  Bush  noted 
that  the  company  also  produces  the  Her- 
cules tank  recovery  vehicle,  one  of  which 
had  played  a starring  role  in  the  war’s  most 
famous  (and  famously  staged)  cinematic 
tableau  — the  toppling  of  a statue  of  Saddam 
Hussein  in  Firdous  Square  in  central 
Baghdad.  With  American  casualties  mount- 
ing in  Iraq,  and  little  good  news  about 
domestic  employment  either,  even  the  Bush 
campaign  must  understand  that  a reprise  of 
such  photo-op  moments  would  be  in  poor 
taste.  So  the  21,000  prisoner  employees  of 
FPI,  despite  their  vital  importance  to  Bush’s 
wars,  remain  distinctly  behind  the  scenes. 
■ 

Ian  Urbina  is  a reporter  for  the  New  York 
Times  and  former  associate  editor  at  the 
Middle  East  Research  and  Information 
Project. 
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Verdict,  Damages  in  Ohio  Prisoner 
Disciplinary  Case  Reversed  on  Appeal 


Tt 

p 


"'he  U.S.  Sixth  Circuit  Court  of  Ap- 
peals has  reversed  and  remanded  a 
jury  verdict  and  damages  award  in  favor  of 
an  Ohio  prisoner  who  claimed  that  he  had 
been  illegally  infracted  for  drug  abuse,  in  vio- 
lation of  due  process,  when  Ohio  prison 
officials  confused  him  with  another  person 
with  a similar  name.  See:  Williams  v. 
Wilkinson,  122  F.  Supp.2d  894  (SD  OH  2000) 
and  1 32  F.  Supp.2d  60 1 (SD  OH  200 1 ) [PLN, 
January  2002]. 

Kenneth  Allen  Williams,  a prisoner  at 
Madison  Correctional  Institution  (MaCI), 
a prison  of  the  Ohio  Department  of  Reha- 
bilitation and  Correction  (DORC),  was 
disciplined  for  drug  abuse  following  a 
positive  urine  test.  Kenneth  Williams  main- 
tained that  he  had  never  taken  a drug  test 
at  MaCI  and  that  MaCI  officials  had  con- 
fused him  with  MaCI  prisoner  Allen 
Williams.  Nevertheless,  the  Rules  Infrac- 
tion Board  (RIB)  found  Kenneth  Williams 
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guilty  in  a ten-minute  hearing  in  which  he 
was  not  allowed  to  call  witnesses;  he  was 
subjected  to  various  sanctions.  Williams 
appealed  the  RIB  decision  through  vari- 
ous DORC  officers,  but  the  decision  was 
repeatedly  affirmed. 

Williams  sued  several  DORC  and 
MaCI  officials  under  42  U.S.C.  § 1983  claim- 
ing that  the  procedures  used  by  RIB  and 
by  DORC  in  affirming  RIB’s  conviction 
violated  due  process.  Prison  officials 
moved  for  summary  judgment  and  for  dis- 
missal, citing  Edwards  v.  Balisok,  520  U.S. 
641,  117  S.Ct.  1584  (1997),  and  Huey  v. 
Stine,  230  F.3d  226  (6th  Cir.  2000).  DORC 
argued  that  a victory  for  Williams  would 
invalidate  the  RIB  conviction  and  that  the 
RIB  sanctions  imposed  on  Williams  were 
not  an  “atypical  and  significant  hard- 
ship,” as  required  by  Sandin  v.  Connor, 
515  U.S.  472, 115  S.Ct.  2293,  (1995).  Will- 
iams also  moved  for  summary  judgment. 

The  district  court  de- 
nied Williams’  and  DORC’s 
motions  for  summary  judg- 
ment. The  court  found  that 
Balisok  did  not  apply  be- 
cause Williams  was 
attacking  the  procedures 
used  by  RIB,  not  the  out- 
come of  the  RIB  hearing, 
and  further  found  “that 
depriving  a prisoner  of  a 
minimum  degree  of  proce- 
dural due  process  in  prison 
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disciplinary  hearings  results  in  an  ‘atypical 
and  significant  hardship  in  and  of  itself.’” 
Following  a three-day  jury  trial,  the  court  de- 
nied DORC’s  motion  for  judgment  as  a matter 
of  law  and  entered  judgment  in  favor  of  Wil- 
liams. The  jury  awarded  damages  of 
$2,107.22,  and  the  district  court  also  granted 
injunctive  relief.  The  defendants  appealed. 

The  Sixth  Circuit  reviewed  the  history 
of  the  case  and  discussed  the  due  process 
standard  of  Sandin.  The  Sixth  Circuit  agreed 
that  RIB  ’ s denial  of  any  procedural  due  pro- 
cess to  Williams  was  wrong.  However,  the 
appeals  court  held  that  Williams  suffered  no 
constitutional  violation,  and  thus  failed  to  state 
a claim,  because  “Plaintiff  did  not  suffer  a dep- 
rivation of  a recognized  liberty  interest....” 

The  court  further  held  that  even  had 
Williams  been  deprived  of  a protected  lib- 
erty interest  by  RIB,  the  Supreme  Court’s 
holdings  in Heckv.  Humphrey,  512  U.S.  477, 
1 14  S.Ct.  2364, 129  L.Ed.2d  383  (1994),  and 
Balisok  wo  uld  preclude  Williams  from  bring- 
ing a 42  U.S.C.  § 1983  suit.  The  fact  that 
Williams  challenged  RIB’S  procedures  in- 
stead of  the  decision  was  not  relevant. 
Invalidating  RIB’s  procedures  would  call 
their  judgment  into  question. 

The  district  court  judgment  and  the  jury 
award  were  reversed  and  the  case  was  re- 
manded with  instructions  to  vacate  the  jury 
award.  This  case  is  published  in  the  Federal 
Appendix  and  is  subject  to  rules  governing 
unpublished  cases.  See:  Williams  v.  Wilkinson, 
5 1 Fed.  Appx.  553  (6th  Cir.  2002).  ■ 
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KNOW  YOUR  DI/CI  PLINARY  RIGHT/! 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
covers  all  aspects  of  the  disciplinary  process, 
including  a detailed  discussion  of  the 
draconian  changes  made  in  these 
procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v. 
Balisok,  and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners 
should  prepare  for  and  conduct  a disciplinary 
hearing.  The  Manual  provides  guidance  for 
prisoners  in  determining  whether  the 
disciplinary  punishment  created  an  "atypical 
and  significant  hardship"  requiring  federal 
Due  Process  protections  at  the  disciplinary 
hearing.  The  DSHLM  discusses  what  federal 
Due  Process  procedures  prison  officials 
were  required  to  provide  at  the  disciplinary 
hearing  if  the  punishment  imposed  an 
"atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and 
court  litigation.  The  DSHLM  provides  a state- 
by-state  discussion  of  the  rights  prisoners 
have  in  a particular  state,  and  discusses 
the  procedural  aspect  of  litigating  a 
disciplinary  guilty  finding  in  state  court. 

Each  chapter  cites  to  hundreds  of  cases 
to  support  the  substantive  and  procedural 
right  that  are  discussed  in  the  Manual.  Based 
upon  these  discussions  and  cases  cited, 
the  DSHLM  can  assist  the  prisoner  in 
preparing  pleadings  for  filing  a challenge  to 
a disciplinary  guilty  finding. 
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James  Quigley 

November  9,  1950-October  7,  2003 

by  Paul  Wright 


On  October  7, 2003,  long  time  Prison 
Legal  News  contributing  writer 
James  Quigley  was  found  hanging  in  his  cell 
in  the  segregation  unit  of  the  Northwest  State 
Correctional  Facility  in  St.  Albans,  Vermont. 
His  death  was  apparently  a suicide. 

Jim  was  one  of  PLN’s  early  subscribers. 
In  1 996  he  became  one  of  our  first  contribut- 
ing writers  and  submitted  articles  on  a regular 
basis  thereafter.  An  outstanding  jailhouse 
lawyer  and  outspoken  advocate  for  prisoner 
rights,  Jim  and  I corresponded  regularly  for 
nearly  a decade.  His  ascerbic  wit  and  humor, 
coupled  with  a strong  intellect  and  percep- 
tive insights  always  made  his  letters 
enjoyable  and  anticipated. 

In  1980  Jim  was  sentenced  to  life  in 
prison  by  a Broward  county  court  in  Florida 
for  the  1979  shooting  death  of  one  drug 
dealer  and  the  shooting  of  another.  Jim  chal- 
lenged his  conviction  on  various  grounds 
over  the  years  and  had  recently  won  a Florida 
state  appeals  court  ruling  in  his  favor.  In  2001 
Jim  transferred  from  the  Florida  prison  sys- 
tem to  Vermont’s  to  be  closer  to  family  in  the 
Northeast. 

During  his  imprisonment.  Jim  became  an 
accomplishedjailhouse  lawyer,  litigating  civil 
rights  and  criminal  cases  on  behalf  of  him- 
self and  other  prisoners  as  well  as  working 


This  issue  of  PLN  is  dedicated  to 
the  memory  of  James  Quigley,  a 
long  time  contributing  writer  and 
prisoner  rights  activist  who  died  in  October, 
2003.  More  details  on  his  life  and  accom- 
plishments are  above. 

We  start  this  year  of  publishing  PLN 
with  a slightly  new  format  change  that  al- 
lows us  to  include  more  articles  in  each  issue 
of  PLN.  If  you  have  not  yet  sent  a donation 
or  returned  your  reader  survey  form  from  the 
November  issue  of  PLN,  please  do  so.  In  an 
upcoming  issue  of  PLN  we  will  report  the 
survey  results. 

Among  our  goals  for  this  year  are  to 
increase  PLN’s  circulation  and  advertising 
base  to  be  able  to  both  expand  our  size  and 
impact.  Combating  prison  and  jail  censor- 
ship continues  to  be  an  important,  and  time 
consuming  task  for  PLN.  We  continue  to 
have  censorship  problems  with  the  Florida 


with  legislators,  journalists  and  outside  ad- 
vocates and  other  prisoners  for  prisoner 
rights.  In  addition  to  PLN,  Jim  also  wrote  for, 
and  was  a board  member  of,  Florida  Prison 
Legal  Perspectives . 

Jim  had  been  in  segregation  for  almost 
four  months  at  the  time  of  his  death,  appar- 
ently in  retaliation  for  being  a jailhouse  lawyer 
and  advocating  for  the  rights  of  prisoners. 

On  October  23, 2003,  a memorial  for  Jim 
was  held  in  the  visiting  room  of  the  North- 
ern State  Correctional  Facility  in  Newport, 
Vermont.  Attending  the  memorial  were  eight 
local  prison  activists.  Members  of  the  Alli- 
ance for  Prison  Justice  (of  which  Jim  was  a 
member),  his  mother  Claire  and  sister  Kelly, 
and  around  25  prisoners  who  knew  him. 
Janice  Ryan,  deputy  commissioner  of  cor- 
rections was  the  only  Vermont  Department 
of  Corrections  employee  to  attend. 

APJ  member  Doug  Brassch  described 
the  memorial:  “We  made  tribute  to  Jim 
through  music,  poems,  paintings  an  sharing 
stories  of  his  life.  It  was  both  a sad  and  won- 
derful evening  filled  with  love  and 
appreciation-the  best  that  is  in  all  of  us  filled 
the  room  for  a few  brief  hours  and  we  all  held 
the  hope  for  something  better.” 

Several  people  have  commented  to  me 
that  Jim  was  the  strongest  person  they  have 

From  the  Editor 

by  Paul  Wright 

DOC  censoring  PLN  based  on  the  ads  for 
discount  phone  services  and  pen  pal  ser- 
vices that  we  carry.  Administrative  efforts  at 
resolution  were  unsuccessful  and  we  expect 
to  file  suit  on  the  matter  shortly.  The  Bureau 
of  Prisons  ADX  facility  in  Florence,  Colo- 
rado, has  maintained  a blanket  ban  on  PLN 
since  2000  claiming  that  any  publication  that 
mentions  prisons  or  prisoners  is  somehow 
“prisoner  correspondence.”  PLN  filed  suit 
challenging  that  practice  in  November,  2003 
and  next  month’s  issue  of  PLN  will  report 
the  details  of  these  lawsuits. 

Despite  the  effort  of  assorted  prison 
officials,  PLN’s  subscriber  base  continues 
to  increase  and  last  month  was  at  a record 
high  ofmore  than  3,600  subscribers.  We  hope 
to  continue  expanding  our  circulaton. 

The  biggest  news  is  that  on  December 
16, 2003, 1 was  released  from  prison  after  al- 
most 17  years  of  captivity.  1 left  the  Minimum 


known.  His  death  came  as  a shock  to  those 
who  knew  him,  simply  because  “he  was  such 
a fighter,”  as  Bob  Posey,  editor  of  Florida 
Prison  Legal  Perspectives  said. 

Jim  will  be  sadly  and  sorely  missed.  I’ve 
lost  a friend,  PLN  has  lost  a vital  contributor 
and  the  cause  of  justice  has  lost  a strong 
and  tireless  advocate. 

Jim  is  survived  by  his  mother  Claire 
and  sister  Kelly.  Vermont  attorney  Barry 
Kade  is  representing  them  in  securing  jus- 
tice in  the  wake  of  Jim’s  death.  PLN  is 
assisting  in  that  effort.  Jim’s  death  is  be- 
ing investigated  by  the  Vermont  State 
Patrol  and  a legislative  oversight  commis- 
sion. Jim’s  death  was  the  fifth  death  and 
third  suicide  in  Vermont’s  prison  system 
during  a six  month  period  in  2003.  The 
entire  prison  system  holds  around  1,500 
prisoners  in  state  and  550  out  of  state. 

At  the  memorial,  Jim’s  mother  Claire 
said:  “Jim  has  passed  the  torch  on  to  me 
and  his  many  devoted  friends  to  continue 
the  struggle.”  In  that  spirit,  this  issue  of 
PLN  is  dedicated  to  Jim  and  his  unwaver- 
ing commitment  to  the  struggle  against 
injustice.  PLN  is  proud  to  carry  on  that 
struggle.  Everyone  at  PLN  extends  our 
condolences  to  Jim’s  family  and  many 
friends  and  supporters.  | 


Security  Unit  of  the  Monroe  Correctional 
Complex  at  8:30  AM  that  day  and  arrived  at 
PLN’s  Seattle  office  around  two  hours  later. 
At  noon  Don  Miniken,  PLN’s  executive  di- 
rector, and  I were  having  lunch  with  one  of 
the  attorneys  and  paralegals  representing 
PLN  in  pending  litigation  to  discuss  our  ap- 
peal in  that  case  and  at  2 PM  I was  back  at 
world  headquarters  doing  an  interview  on 
prison  slave  labor  with  Fox  News.  Since  then 
it  has  been  a matter  of  spending  time  with 
my  family,  learning  to  use  new  computer  tech- 
nology (among  the  technological  changes 
that  occurred  while  I was  imprisoned  were 
the  internet,  DVDs  and  cellphones).  I have  a 
steep  learning  curve  ahead  of  me  but  1 hope 
the  end  result  is  an  even  better  and  more 
improved  PLN  and  advocacy  on  behalf  of 
those  who  remain  imprisoned. 

Enjoy  this  issue  of  PLN  and  please  en- 
courage others  to  subscribe.  | 
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Two  of  Three  Hawaii,  Parole  Board  Members 
Resign,  Shutting  Board  Down 


n April  2,  2003,  Lani  Rae 
Garcia’became  the  second  member 
of  the  Hawaii  Paroling  Authority  (the  board) 
within  30  days  to  resign  from  the  board. 
Garcia’s  resignation  left  the  three-member 
board  unable  to  conduct  business.  Garcia 
was  charged  with  misdemeanor  abuse  of  a 
family  member  after  having  been  arrested  on 
March  19, 2003,  following  the  filing  of  a com- 
plaint against  her  by  her  boyfriend  Richard 
Krokidas.  In  2002,  Garcia  had  successfully 
completed  a six-month  deferred  adjudication 
probation  after  entering  a no-contest  plea 
on  misdemeanor  domestic  abuse  charges 
involving  her  daughter.  Garcia  pleaded  not 
guilty  to  the  current  charges  and  requested 
a jury  trial. 

On  March  11,  2003,  the  board’s  chair- 
man, Alfred  Beaver,  resigned  following  an 
investigation  into  whether  he  abused  his 
authority.  Beaver  had  been  on  paid  adminis- 


trative leave  since  November  22,  2002. 
Beaver’s  attorney  said  he  had  been  mislead 
by  a parole  officer  into  altering  parole  and 
sentencing  for  several  parolees. 

The  sole  remaining  member,  Mary 
Tiwanak,  whose  term  was  due  to  expire  J une 
30, 2003,  was  unable  to  preside  over  the  350- 
400  parole  hearings  a month  normally 
required  of  the  board.  According  to  Russell 
Pang,  spokesman  for  Governor  Linda  Lingle, 
parole  hearings  will  remain  shut  down  until 
at  least  one  replacement  member  can  be 
found.  ‘“You  need  at  least  two  members,’ 
Prang  said.  ‘There  can  be  no  parole  hear- 
ings until  this  is  resolved. . . . They’re  going 
to  have  to  wait  until  the  AG  (attorney  gen- 
eral) comes  back  with  a decision  of  what  can 
be  done  with  this  parole  board.’” 

Sources:  Honolulu  Star-Bulletin,  USA  To- 
day 


CCA  Packs  Positions  With 
High-Profile  Politicians 

by  Michael  Rigby 


In  an  ongoing  effort  to  make  up  for 
what  it  lacks  in  prison  management 
skills,  Corrections  Corporation  of  America 
continues  to  place  high  profile  politicians  with 
inside  knowledge  of  state  and  federal  prison 
systems  in  top  positions  within  the  company, 
sometimes  even  creating  positions  for  them. 

In  December  2002,  CCA  announced  the 
appointment  of  Thurgood  Marshall  Jr. — son 
of  late  Supreme  Court  Justice  Thurgood 
Marshall — to  the  company’s  Board  of  Di- 
rectors and  its  newly  created  Nominating  and 
Governance  Committee.  During  the  Clinton 
administration  Marshall  served  as  both  Cabi- 
net Secretary  to  the  President  and  as  Director 
of  Legislative  Affairs  and  Deputy  Counsel 
to  Vice  President  A1  Gore.  To  accomodate 
the  appointment,  CCA  expanded  its  Board 
of  Directors  from  10  to  11  positions. 

CCA  is  also  padding  the  company’s 
ranks  with  state  level  politicians.  In  Tennes- 
see, after  the  departure  of  Governor 
Sundquist’s  administration,  CCA  hired  the 
state’s  former  commissioner  of  Economic  and 
Community  Development,  Tony  Grande; 
commissioner  of  Human  Services,  Natasha 
Metcalf;  and  deputy  to  the  governor  for 
Health  Policy,  John  Tighe.  CCA,  which  is 
based  in  Nashville,  placed  all  of  them  in  vice- 
president  level  positions. 
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CCA’s  political  posturing  continues  to 
be  paying  off.  In  May  2002  CCA  was  awarded 
a federal  BOP  contract  to  manage  1,500  fed- 
eral prisoners  in  McRae,  Georgia.  The 
contract  could  generate  as  much  as  $109 
million  in  revenues  within  the  first  three 
years.  The  new  contract  brought  the  total 
number  of  federal  prisoners  under  CCA  con- 
trol to  6,500. 

Some  political  watch  dog  groups  are  con- 
cerned about  the  burgeoning  prison  industrial 
complex.  Nada  Khastagir,  spokesperson  for 
the  San  Francisco  based  Corpwatch,  says 
boundaries  become  blurred  when  the  gov- 
ernment and  private  sector  mix.  “We  don’t 
even  believe  that  corporations  and  prisons 
should  be  joined  together,”  she  said. 

CCA  has  always  excelled  at  political 
hardball;  and  hiring  politicians  to  bolster 
their  leverage  in  acquiring  lucrative  state  and 
federal  contracts  is  typical.  “This  is  the  way 
CCA  operates,”  says  Ed  Bender,  research  di- 
rector at  the  National  Institute  on  Money  in 
State  Politics.  “They  are  getting  people  who 
know  the  system.”  [See  back  issues  of  PLN 
for  more  on  CCA  and  other  private  prisons]. 
■ 

Sources:  CCA  Press  Releases, 

nashvillecitypaper.com 
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Invisible  Punishment:  The  Collateral  Consequences  of  Mass  Imprisonment 

Edited  by  Marc  Mauer  and  Meda  Chesney-Lind,  The  New  Press,  2002, 368  pgs. 

Review  by  Silja  J.A.  Talvi 


Mass  imprisonment,  according  to 
criminal  justice  experts  Marc 
Mailer  and  Meda  Chesney-Lind,  is  the  di- 
rect outgrowth  of  social  and  legal  policies 
that  have,  for  the  past  two  decades,  firmly 
favored  incarceration  over  treatment,  reha- 
bilitation and  alternate  forms  of  sentencing. 

With  450,000  people  sent  to  prison  ev- 
ery year — and  nearly  two  million  African 
Americans  now  under  some  form  of  correc- 
tional supervision — the  editors  of  Invisible 
Punishment  make  a compelling  case  that 
mass  imprisonment  has  taken  a heavy  toll  in 
the  form  of  “collateral  consequences.” 

Those  consequences,  as  outlined  in  In- 
visible Punishment  by  some  of  the  best 
thinkers  in  the  fields  of  criminal  justice  and 
penology,  don’t  stop  at  the  experiences  of 
down-on-their  luck  prisoners.  As  the  contribu- 
tors to  this  cohesive  anthology  explain  sixteen 
well-written  chapters,  the  collateral  damage  of 
mass  incarceration  is  bleeding  over  into  the 
very  fabric  of  American  society. 

As  the  nation’s  prison  population  has 
swollen  past  the  two  million  mark,  evidence 
of  overcrowded,  understaffed  and  abuse- 
prone  prison  systems  is  not  hard  to  come 
by.  But  The  Sentencing  Project’s  assistant 
director  Mauer  and  respected  criminologist 
and  women’s  studies  professor  Chesney- 
Lind  go  further  to  argue  that  the  overreaching 
impact  of  the  nation’s  incarceration  policies 
(particularly  those  related  to  the  war  on 
drugs)  has  been  to  destabilize  entire  families 
and  communities. 

The  destabilization,  as  it  were,  is  most 
pronounced  in  lower-income  urban  centers, 
and  within  communities  of  color  as  a whole. 
But  the  contributors  to  Invisible  Punishment 
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make  their  case  that  the  residual  impact  is 
now  being  felt  across  the  nation.  Mass  in- 
carceration has  exacerbated  mental  illnesses 
and  poverty;  denied  citizens  the  right  to  vote 
(both  temporarily  and  permanently)  through 
felony  disenfranchisement  laws;  left  drug 
and  alcohol  problems  untreated;  and  even 
contributed  to  outbreaks  of  serious  infec- 
tious diseases  ranging  from  hepatitis  C to 
tuberculosis. 

According  to  contributors  Gwen 
Rubinstein  and  Debbie  Mukamal,  prisoners 
released  from  incarceration  often  return  to 
their  communities  to  find  that  their  criminal 
records  severely  hamper  genuine  efforts  to 
reintegrate.  In  addition  to  social  stigma  and 
shame  associated  with  incarceration,  ex-of- 
fenders  quickly  find  out  about  the  recent 
federal  bans  on  eligibility  for  welfare,  food 
stamps  and  public  housing  for  individuals 
with  felony  drug  convictions  or  evidence  of 
drug-related  criminal  activity. 

Among  the  book’s  most  exceptional 
chapters  is  “Incarceration  and  the  Imbalance 
of  Power,”  authored  by  American  University 
Washington  College  of  Law  Professor  An- 
gela J.  Davis.  In  this  carefully  constructed 
essay,  Davis  outlines  the  ways  in  which  strin- 
gent drug  war  sentencing  guidelines,  in 
particular,  have  accorded  prosecutors  a dis- 
proportionate amount  of  power  in  the 
criminal  justice  system;  disadvantaged  the 
ability  of  defense  attorneys  to  investigate 
cases  and  defend  the  rights  of  their  c lients; 
and  tied  the  hands  of  judges  in  their  abilities 
to  decide  on  just  punishment  and  sentence 
lengths. 

Particular  attention  is  paid  in  Invisible 
Punishment  to  the  phenomenal  growth  of 
women  in  the  criminal  justice  system.  With 
well  over  160,000  women  in  American  pris- 
ons and  jails-and  3.2  million  arrests  and 
detentions  of  women  annually — the  rapid 
rate  at  which  female  incarceration  has  in- 
creased in  the  previous  two  decades  has 
earned  far  too  little  academic  and  journalis- 
tic interest. 

“Although  designed  with  a largely  male 
image  of  the  ‘criminal’  in  mind,  the  develop- 
ment of  mass  imprisonment  has  taken  a 
particularly  heavy  toll  on  women,”  writes 
Beth  E.  Richie  in  her  essay,  “The  Social  Im- 
pact of  Mass  Incarceration  on  Women. 
“Incarcerated  women  have  a history  of  unmet 
social,  educational,  health  and  economic 
needs  in  addition  to  a history  of  victimiza- 


tion ...  [B]y  far,  the  majority  of  women  who 
are  incarcerated  in  this  country  are  women 
of  color.” 

This  situation,  writes  co-editor 
Chesney-Lind  in  her  own  chapter,  “Impris- 
oning Women:  The  Unintended  Victims  of 
Mass  Imprisonment,”  is  largely  attributable 
to  the  drug  war — as  well  as  to  declining  eco- 
nomic prospects  for  low-income  women  of 
color. 

“It  is  now  increasingly  clear  that  the  huge 
increases  seen  in  women’s  imprisonment  are 
due  to  an  array  of  policy  changes  within  the 
criminal  justice  system  rather  than  a change 
in  the  seriousness  of  women’s  crime,”  writes 
Chesney-Lind.  “Often,  these  policy  changes 
were  implemented  with  absolutely  no 
thought  to  their  impact  on  women’s  lives — 
particularly  the  most  vulnerable  of  women 
living  on  society’s  economic  margins.” 

In  addition,  as  Chesney-Lind  demon- 
strates through  a carefid  culling  of  relevant 
studies  and  statistics,  most  women  entering 
the  prison  system  bring  with  them  extensive 
histories  of  sexual,  physical  and/or  emo- 
tional abuse,  often  dating  back  to  childhood 
and  continuing  through  their  adult  lives. 
Logically,  Chesney-Lind  questions  the  pri- 
orities of  a society  that  allows  women  to 
descend  (and  to  be  punished  for)  their  own 
self-destructive,  self-medicating  and  “crimi- 
nal” behaviors  in  the  absence  of  counseling, 
preventative  services,  public  education,  and 
other  supportive  services. 

Other  chapters  raise  troubling  questions 
about  the  collusion  of  immigration  and  pu- 
nitive-minded criminal  justice  policy  (a 
collusion  which  has  led  to  the  mass  deten- 
tion and  deportation  of  immigrants  with 
criminal,  records,  for  instance),  as  well  as  the 
international  implications  of  America’s  pen- 
chant for  law-and-order  imprisonment,  racial 
profiling,  prison  privatization,  prison  labor 
and  draconian  drug  laws. 

“Ultimately,  the  impact  of  mass  impris- 
onment on  American  society  needs  to  be 
considered  not  just  in  terms  of  efficacy  or 
benefits  but  as  a moral  question  as  well,” 
the  co-editors  write  in  their  conclusion. 
“Americans  may  continue  to  lead  the  world 
in  incarceration,  but  it  comes  at  a teixible  social 
cost,  and  increasingly  isolates  us  from  the 
rest  of  the  world.” 

Order  from  PLN  for  $22.95.  Write  In- 
visible Punishment  on  the  order  form  on  page 
38.  (Add  $5  s/h  on  orders  under  $25)  | 
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$250,000  Settlement  Paid  to  Seattle  Jail  Guard 
Assaulted  by  Released  Prisoner 


On  July  30,  2002,  King  County  Jail 
guard  Heather  Van  Vleck,  who  was 
assaulted  and  injured  on  the  job  by  a vio- 
lent prisoner  just  released  from  state 
custody,  settled  her  damages  claim 
against  Washington  State  based  upon  a 
“duty  to  control”  liability  theory,  for 
$250,000. 

Washington  Correctional  Center 
(Shelton)  prisoner  Richard  Harrison  was  re- 
leased on  March  18,  1998.  At  9:30  PM  that 
same  day,  after  obtaining  and  using  illegal 
drugs  within  hours  of  his  release,  he  pro- 
ceeded to  the  King  County  Correctional 
Facility  in  Seattle.  He  entered  the  jail  lobby 
there,  punched  an  unidentified  civilian  and 
ran  past  the  metal  detector  to  a waiting  area 
in  the  jail.  Lobby  desk  guard  Van  Vleck,  who 
had  asked  Harrison  to  leave,  took  chase. 
Assisted  by  another  guard,  they  finally  sub- 
dued Harrison  after  pepper  spray  did  not 
stop  his  assault.  Van  Vleck  was  injured  in 
the  fracas.  She  then  sued  the  Washing- 
ton Department  of  Corrections. 

Van  Vleck’s  damage  claim  against  Wash- 
ington DOC  and  the  State  centered  on 
liability  theories  of  negligent  release  of  a 


known  dangerous  prisoner  without  transi- 
tional services  and  upon  negligent 
supervision  of  Harrison  - who  was  techni- 
cally still  under  the  control  ofWADOC  after 
his  release. 

Harrison  had  a history  between  1991  and 
1 995  of  assaultive  behavior  in  prison,  includ- 
ing sexual  harassment  and  assault  on  staff, 
throwing  objects,  destruction  of  property 
and  arson.  Reincarcerated  in  1997  for  first 
degree  theft  (with  prior  Washington  and 
California  burglary  and  robbery  convictions), 
he  was  again  a management  problem.  He  was 
placed  in  the  Intensive  Management  Unit 
(IMU)  on  March  4, 1 998  for  threatening  staff, 
where  he  remained  until  March  17.  He  was 
released  from  prison  (Shelton)  the  next  day, 
even  though  his  expected  release  date  was 
April  1 . Van  Vleck  claimed  that  thus  releas- 
ing Harrison  straight  from  the  IMU  to  the 
streets  with  no  transition  or  monitoring  was 
a cause  of  her  injuries.  She  also  claimed  that 
defendants  owed  her  a duty  to  control 
Harrison  while  he  remained  on  community 
supervision. 

Part  of  the  liability  claim  stemmed  from 
Harrison’s  early  release  before  a pending 


disciplinary  charge  had  been  heard,  which 
would  have  delayed  his  release  by  15  days. 
The  disciplinary  clerk’s  failure  to  notify  the 
prison  Captain  of  this  pending  action  was 
alleged  to  be  a contributing  negligent  act 
resulting  in  Van  Vieck’s  injury.  Further,  it  was 
alleged  that  defendants  were  negligent  in 
failing  to  give  Harrison  any  substance  abuse 
treatment,  an  end-of-sentence  review  or  any 
pre-release  planning. 

Although  the  state  raised  a defense  of 
“Fireman’s  Rule”  [choosing  to  work  in  a dan- 
gerous profession]  and  that  Harrison  had 
reached  his  maximum  release  date  on  March 
18,  they  entered  into  a settlement  for 
$250,000  on  July  26,  2002,  after  Van  Vleck 
had  demanded  $23,868  in  medical  costs, 
$56,996  in  past  lost  wages  and  $632,000  in 
future  lost  wages.  She  was  psychologically 
unable  to  continue  her  employment  as  a 
guard  and  became  a district  court  clerk  in- 
stead. 

Van  Vleck  was  represented  by  Seattle 
attorneys  Michael  Watkins  and  Fred 
Diamondstone.  See:  Van  Vleck  v.  State  of 
Washington,  King  County  Superior  Court  No. 
01-2-1 1407-7  SEA.  H 
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Death  At  North  Carolina  Lock  Up  Spotlights  Troubled  Jail  System 


The  death  of  Christopher  Lee  Wood 
at  North  Carolina’s  Cherokee 
County  jail  has  served  to  illuminate  a sordid 
history  of  prisoner  abuse,  FBI  investigations 
and  lawsuits.  It  has  also  resulted  in  the  sher- 
iff and  the  chief  jailer  being  criminally 
charged. 

Coming  just  four  months  after  a fire  at 
another  North  Carolina  jail  killed  eight  pris- 
oners, Wood’s  death  has  sparked  a firestorm 
of  controversy,  including  calls  from  legisla- 
tors for  a statewide  investigation  and  a reform 
of  the  laws  governing  the  state’s  county  jails. 

Death  At  Cherokee 

The  Cherokee  County  jail  had  a reputa- 
tion for  being  tough  on  prisoners.  Sheriff  Alan 
Kilpatrick  instituted  a number  of  policies  dur- 
ing his  four  years  in  office,  ostensibly  to 
enhance  security.  Prisoners  wrote  letters  with 
crayons  checked  out  to  them  by  guards  one 
color  at  a time.  Visits  were  reduced  to  10  min- 
utes per  week;  moreover,  prisoners  had  to 
choose  between  spending  the  time  with  their 
families  or  with  clergy.  When  prisoners  mis- 
behaved, according  to  former  guards, 
prisoners  and  their  attorneys,  Kilpatrick  shut 
off  the  water  for  days,  allowing  toilets  to  over- 
flow with  human  waste. 

Kilpatrick  says  he  turned  off  the  water 
overnight,  not  for  days.  He  denies  prison- 
ers were  mistreated.  “Yes  [the  jail]  was 
tough;’-  4I’  he  said.  “They  weren’t  put  in 
there  for  missing  Sunday  school.” 

Problems  at  the  jail  were  more  obvious  to 
some.  Timothy  Rasmussen,  former  Cherokee 
County  defense  attorney,  said  “I  believed 
someone  was  going  to  die,  tensions  were  so 
high.”  Unfortunately  for  the  Wood  family,  his 
prediction  proved  horribly  accurate. 

Christopher  Wood’s  parents  had  been 
checking  daily  with  the  jail  to  make  sure  their 
son,  who  was  a diabetic,  was  receiving  his 
insulin.  Chief  jailer  Judy  Mason  assured  them 
he  was.  On  September  4, 2002,  four  days  after 
their  son  was  arrested  on  marijuana  charges, 
they  received  a call  from  a prisoner  at  the  jail; 
Christopher  Wood  was  sick  and  needed  help. 
The  next  day  Mr.  and  Mrs.  Wood  tried  des- 
perately to  get  help  for  their  son.  However, 
when  the  911  dispatcher  called  the  jail  and 
informed  jailer  Judy  Mason  of  the  parents’ 
calls,  Mason  refused  to  have  an  ambulance 
sent.  She  further  instructed  the  dispatcher  to 
tell  the  parents  they  would  be  arrested  for 
making  harrassing  phone  calls  to  9 1 1 if  they 
didn’t  stop  calling. 
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by  Michael  Rigby 

Christopher  Wood,  meanwhile,  was 
barely  conscious,  vomiting  and  begging  for 
help,  according  to  other  prisoners  and  jail 
records.  He  had  been  off  his  insulin  for  two 
days.  The  next  day,  a district  judge  ordered 
the  jail  to  transfer  Wood  to  the  state  Depart- 
ment of  Corrections  for  safekeeping — but  it 
was  too  late.  Before  Wood  could  be  trans- 
ferred he  slipped  into  a diabetic  coma  and  died. 
He  was  the  father  of  three. 

Criminal  Charges  and  a Local 
Investigation 

On  January  6, 2003,  a grand  jury  indicted 
Judy  Mason  on  charges  of  involuntary  man- 
slaughter and  failing  to  provide  medical  care. 
When  District  Attorney  Charles  Hipps  an- 
nounced that  Mason  had  been  indicted,  a 
crowd  of  more  than  60  who  had  been  wait- 
ing for  the  grand  jury’s  decision  broke  into 
applause.  If  she  is  convicted,  Mason,  45, 
could  spend  10  months  in  prison. 

The  jailers  had  “many  opportunities” 
to  save  Mr.  Wood’s  life  by  administering 
the  life-saving  insulin,  which  had  been  pur- 
chased by  the  county  specifically  for  him 
after  he  was  arrested,  said  Hipps. 

Hipps  promised  a continuing  investiga- 
tion and  probably  more  indictments.  “Rather 
than  say  I’m  sorry,  I am  here  to  say  I am  going 
to  do  something  about  it,”  Hipps  told  Mr.  and 
Mrs.  Wood.  “I  anticipate  further  charges.” 

Further  investigation  may  prove  difficult, 
however,  as  someone  at  the  sheriff’s  office 
apparently  took  notes  from  the  Enron  fiasco. 
All  the  records  from  Kilpatrick’s  term  in  of- 
fice— computer  files,  letters,  memos,  and  even 
phone  records — are  gone,  including  those 
related  to'Christopher  Wood’s  death. 

“When  I came  into  my  office  the  first 
day,  there  was  a desk,  a file  cabinet,  a paper 
shredder  and  a disassembled  computer,” 
said  Keith  Lovin,  the  new  sheriff.  ’ 

County  attorney  R.  Scott  Lindsay,  who 
sent  a memo  to  Kilpatrick  on  November  1, 
2002  warning  him  not  to  destroy  records  af- 
ter receiving  anonymous  tips,  said  that  if 
the  records  were  not  in  the  sheriff’s  office 
or  the  jail,  “then  they  have  been  taken  by 
either  Mason  or  Kilpatrick,”  or  destroyed. 
Neither  Kilpatrick  nor  Mason  would  com- 
ment on  the  missing  files. 

In  a highly  unusual  move,  sheriff 
Kilpatrick  was  charged  with  not  reporting 
Wood’s  death  to  the  state  Department  of 
Health  and  Human  Services  until  17  days 
later.  It  is  unusual  because  sheriff’s  are  not 

10 


typically  charged  in  these  types  of  incidents. 
On  January  22,  2003,  Kilpatrick  pleaded 
guilty  and  was  sentenced  to  30  days  in  jail, 
1 year  of  unsupervised  probation,  24  hours 
of  community  service,  and  $500  in  fees  and 
fines. 

Kilpatrick  will  not  face  further  charges 
as  “[t]he  investigation  failed  to  show  that 
Kilpatrick  had  any  knowledge  of  Christo- 
pher Lee  Wood’s  medical  condition  until  he 
was  called  after  Wood  had  been  found 
dead,”  said  Mr.  Hipps.  Christopher  Wood’s 
parents,  however,  have  initiated  a civil  law- 
suit against  both  Kilpatrick  and  Mason. 

Past  Problems 

When  tragedies  like  the  death  of  Chris- 
topher Wood  occur,  rarely  are  they  isolated 
events.  Patterns  of  prior  abuse  and  prisoner 
mistreatment  typically  emerge.  Cherokee 
county  jail  is  no  exception. 

Like  Christopher  Wood’s  parents,  Eliza- 
beth Head  made  repeated  calls  to  Cherokee 
County  jail  in  1995,  during  Jack  Thompson’s 
reign  as  sheriff,  requesting  help  for  her  son, 
Ronald  Reynolds,  who  had  a history  of  men- 
tal illness.  Ms.  Head  called  the  jail  5 times 
from  December  2 1 to  January  30,  but  accord- 
ing to  allegations  in  court  records,  her 
requests  for  help  were  met  with  laughter. 

In  1993,  while  awaiting  trial  on  murder 
charges,  Reynolds,  37,  had  tried  to  gouge 
out  his  eyes  with  a toothbrush.  He  then 
spent  two  years  bouncing  back  and  forth 
between  jail  and  mental  hospitals.  Doctors 
finally  stablized  him  with  anti-psychotic 
medications,  but  he  quit  taking  the  medica- 
tion in  January  1995. 

Reynolds’  psychosis  quickly  returned. 
When  he  stopped  eating  and  threw  away 
all  his  belongings,  jailers  isolated  him.  Ac- 
cording to  Reynolds’  attorney,  Jack 
Holtzman,  on  the  night  of  January  31, 1995, 
other  prisoners  awoke  to  the  sound  of 
Reynolds’  crying,  moaning  and  yelling  as 
he  removed  his  right  eye. 

Reynolds  subsequently  sued  the 
Sheriff’s  Department  alleging  jailers  failed 
to  make  twice-hourly  cell  checks  in  accor- 
dance with  state  law.  The  suit  was  settled  in 
1999  for  $13, 000. 

In  1998,  Sheriff  Kilpatrick  took  office, 
but  conditions  at  the  jail  did  not  improve. 
According  to  court  records,  a state  trooper 
warned  attorney  Rasmussen  in  March  2000 
that  his  client,  Terry  Ownbey,  was  living  in 
feces  and  urine.  “I  saw  [Ownbey]  in  his 
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urine  soaked  clothes  when  1 went  to  the  jail,” 
said  Rasmussen.  The  attorney  had  three 
other  prisoners  write  affidavits  describing 
Ownbey’s  treatment. 

“I  know  that  Terry  had  urine  thrown  on 
[him]  and  jailers  refused  to  allow  him  to  clean 
his  cell  or  change  his  clothes,”  wrote  Roy 
Brendle.  “I  know  that  Terry  was  kept  in  a 
cell  without  water  for  at  least  one  week.  He 
got  his  water  from  me.” 

Josh  Hampton  wrote,  “During  mid-Feb- 
ruary, jailers  took  all  things  and  hygiene 
items  from  Terry  Ownbey’s  cell,  including 
toothbrush,  paste  [and]  soap. ..to  punish  him 
for  yelling  and  hollering.” 

“Kilpatrick  would  tell  us,  ‘I’m  going  to 
treat  you  like  animals,  because  that’s  what 
you  are,”’  said  Ownbey. 

Another  incident  involved  prisoner 
Mark  McClure.  In  February  2001,  McClure 
shot  himself  in  the  right  foot  and  was  taken 
to  the  hospital  where  doctors  amputated  his 
big  toe.  As  soon  as  he  came  out  of  anesthe- 
sia deputies  served  him.  McClure,  34,  was 
wanted  for  violating  his  parole  on  a DWI 
conviction.  While  he  was  being  held  in  jail, 
he  pleaded  to  be  taken  to  the  state  prison 
where  he  believed  he  would  receive  better 
care  and  maybe  even  antibiotics  to  stave 
off  infection.  McClure  was  subsequently 
sentenced  to  120  days  in  prison  for  violat- 
ing his  parole.  Prison  medical  records  reveal 
that  his  foot  was  infected  on  arrival  to  the 
prison;  doctors  at  the  DOC  were  forced  to 
remove  even  more  of  his  foot. 

FBI  Investigations 

In  1999,  the  FBI  investigated  claims  that 
a prisoner,  identified  only  as  a Hispanic  male, 
was  abused  while  being  booked  into  the  jail. 
According  to  county  records,  the  man  was 
handcuffed  naked  for  hours  after  he  struggled 
with  jailers.  When  Kilpatrick  was  asked  about 
the  incident  in  January  2003,  he  said  the  only 
recollection  he  had  of  the  incident  was  that  of 
a Hispanic  prisoner  being  handcuffed  in  his 
boxer  shorts  for  “an  hour  or  two.” 

However,  at  a June  15,  1999  meeting 
with  county  officials,  sheriff  Kilpatrick 
“stated  that  one  inmate  was  stripped  down 
to  his  underwear  and  his  hands  handcuffed 
because  he  was  throwing  feces  on  other 
prisoners.”  The  minutes  of  the  meeting  fur- 
ther revealed  that  “[t]his  went  on  for  a period 
of  time  in  excess  of  eight  hours.  The  Sheriff 
stated  this  situation  was  complicated  be- 
cause the  inmate  could  not  speak  English.” 

In  2000,  the  FBI  also  inquired  about 
Charles  “C.G.  Ownby  (not  related  to  Terry 
Ownbey),  who  was  also  unlucky  enough  to 
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experience  Cherokee  County  justice  first- 
hand. Ownby  had  been  in  a fight  with  his 
neighbor  on  January  20,  2000.  When  he 
called  to  ask  if  they  had  made  any  headway 
in  the  case,  relates  Ownby,  “[t]he  sheriff 
said,  ‘I’m  going  to  come  down  there  and  get 
you  for  making  harassing  phone  calls.’” 
Soon  after,  deputies  went  to  his  house, 
kicked  the  door  in,  and  arrested  him. 

“From  then  on  out  I was  getting  beat  up 
and  kicked  and  stomped  the  whole  time,’  said 
Ownby.  In  jail  the  beating  continued,  he  said. 

Ownby  complained  of  chest  pains  the 
next  day  but  jailers  ignored  him.  “They  tried 
to  brush  it  off.  But  I begged  them  to  take  me 
to  the  hospital  because  I was  scared,”  said 
Ownby.  “I  thought  I was  going  to  die.” 

The  physician  that  treated  Ownby  at 
the  hospital,  Dr.  Stephen  B.  Zimmer,  noti- 
fied Ownby  four  months  later  that  the  FBI 
had  inquired  about  the  cause  of  his  injuries 
and  that  he  had  informed  them  that  the  “find- 
ings on  examination  could  be  in  keeping  with 
traumatic  injury....” 

Ownby  says  the  FBI  interviewed  him 
but  he  hasn’t  been  able  to  obtain  any  infor- 
mation related  to  the  investigation.  Ownby 
says  he  tried  to  find  a lawyer  to  take  the 
case  but  was  unsuccessful. 

Fire,  Deaths  At  Mitchell  Jail 

The  conditions  of  confinement  are  not 
much  better  at  many  other  North  Carolina 
jails.  On  May  3, 2002,  8 prisoners  were  killed 
when  a fire  broke  out  at  the  Mitchell  County 
jail.  The  blaze  began  when  a storeroom  wall 
heater,  long  missing  a temperature  control 
knob,  ignited  nearby  cardboard.  The  store- 
room had  no  firewall  or  fireproof  door,  which 
could  have  stopped  the  fire’s  spread. 

Many  of  the  antiquated  jails  in  North 
Carolina  are  potential  firetraps  lacking  mod- 
ern safety  features.  Five  ofthe  jails  in  the  17 
western  counties  were  built  in  or  before  1940 
and  only  5 were  built  later  than  1982.  Just 
three  of  the  jails  have  sprinkler  systems. 

It  seems  reasonable  that  state  safety  in- 
spections would  detect  some  of  these 
hazards — but  they  don’t.  According  to  a 
North  Carolina  Department  of  Labor  investi- 
gation, state  and  county  inspectors  overlooked 
safety  violations  that  may  have  been  key  in 
preventing  the  Mitchell  fire.  Properly  trained 
inspectors  would  have  detected  the  safety 
violations-that  led  to  the  Mitchell  fire.  Al- 
though no  charges  were  filed  in  association 
with  the  fire,  the  Labor  Department  did  recom- 
mended more  training  for  state  jail  inspectors. 

Mitchell  County  reached  a $2  million 
settlement  with  the  families  of  the  fire  vic- 
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tims.  More  lawsuits  are  pending.  [See  the 
January  2003  issue  of  PLN  for  more  on  the 
Mitchell  fire]. 

In  response  to  the  death  of  Christopher 
Wood  at  the  Cherokee  County  jail,  the  eight 
deaths  at  the  Mitchell  County  jail,  and  other 
problems  plaguing  North  Carolina  jails,  state 
Sen.  Bob  Carpenter  is  calling  for  a statewide 
probe  of  county  jails  by  the  State  Bureau  of 
Investigation. 

Michael  Hamden,  executive  director  of 
North  Carolina  Prisoner  Legal  Services  says 
that  prisoners  are  not  adequately  protected 
by  current  laws  governing  jail  conditions. 
“The  law  grants  sheriffs  broad  discretion  in 
the  operation  of  jail  facilities,”  he  said. 

“I  think  it’s  going  to  take  the  strong 
arm  of  the  law  like  the  FBI  to  get  results,” 
Sen.  Carpenter  said.  “I  think  we  have  too 
many  incidents.”  He  also  suggested  there 
should  be  uniform  standards  governing  the 
state’s  county  jails  and  that  the  SB1  should 
be  the  agency  to  enforce  those  standards. 

As  it  stands,  state  control  over  county 
jails  is  limited.  “I  can’t  stop  a sheriff  in  this 
state  from  directing  his  jail  staff  to  cut  off 
water  to  a cell  block  or  keep  food  from  in- 
mates as  punishment,”  said  Bob  Lewis,  head 
of  the  Jail  and  Detention  section  of  the  Di- 
vision of  Facility  Services. 

State  Rep.  Wilma  Sherill  also  believes  se- 
rious reform  is  needed.  “I  don’t  have  all  the 
answers,  but  1 think  it’s  time  for  the  Legisla- 
ture to  step  up  to  the  plate,”  she  said.  “Surely 
there  is  something  that  we  as  legislators  can 
do  to  correct  this.  1 think  it’s  time  for  all  of  us 
to  get  our  heads  together  and  act.  Are  we  go- 
ing to  let  this  happen  someplace  else?”  For 
the  sake  of  all  those  incarcerated  in  North  Caro- 
lina jails,  let’s  hope  not.  | 

Sources:  Asheville  Citizen-Times,  The  News 
and  Observer,  The  Dallas  Morning  News 
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Santa  Fe  Guards  Rape  Prisoners,  Neglect  Kills  Another 

by  Gary  Hunter 


Two  female  prisoners  were  raped  by 
Santa  Fe  jail  guards  within  a ninety- 
day  period.  Santa  Fe  guards  have  been 
implicated  in  at  least  eight  sexual  assaults  since 
1999.  Two  of  the  victims  were-minors. 

In  April  2003,  John  Robertson,  39,  was 
charged  with  two  counts  of  second  degree 
criminal  sexual  penetration  of  a 16-year-old 
female  prisoner  at  the  Santa  Fe  County  Youth 
Detention  Center.  Jail  officials  from  the  juve- 
nile facility  declined  to  comment  about  the 
incident. 

Most  recently,  an  unnamed  39-year-old 
guard  was  accused  of  raping  a female  pris- 
oner in  the  Santa  Fe  County  Jail  on  June  13, 
2003 . Sheriff  Greg  Solano  would  say  only  that 
the  case  was  “still  under  investigation...” 

Flic  victim  was  taken  to  St.  Vincent  Hos- 
pital but  “due  to  circumstances  surrounding 
the  case,  a rape  kit  was  not  done.”  As  of  J une 
1 7,  2003  no  administrative  action  had  been 
taken  against  the  guard. 

Substandard  medical  conditions  at  the 
Santa  Fe  County  Detention  Center  (SFCDC) 
prompted  federal  investigators  to  declare  that 
facility  unconstitutional.  Sanitary  conditions 
caused  such  concern  that  Warden  Cody  Gra- 
ham and  Major  Greg  Lee  were  removed  from 
their  jobs.  It  was  under  these  inhumane  and 
insensitive  conditions  that  Jimmy  Villanueva 
died. 

SFCDC  is  run  by  Utah  based  Manage- 
ment and  Training  Corporation  (MTC),  a 
private  prison  operator  who  inherited  the  jail 
after  a rash  of  scandals  unseated  its  prede- 
cessor Cornell  Co.  The  medical  department  is 
run  by  Physicians  Network  Association  (PN  A) 
who  holds  14  contracts  in  three  states,  Florida, 
Texas  and  New  Mexico. 

Jimmy  Villanueva  was  no  saint.  Heroin 
had  put  him  in  jail  five  times  in  thirty  years.  His 
latest  sentence  was  six  months.  He  never  made 
it  home.  From  the  day  he  arrived  at  SFCDC,  in 
early  July,  Villanueva  complained  of  pain  in 
his  back  and  ribs.  This  alone  was  unusual 
because  apart  from  his  5’8",  300  lb  frame  it 
was  his  light-hearted,  easy-going  and  care- 
free demeanor  that  set  him  apart.  So  when 
Villanueva  began  to  complain  about  his  health 
those  around  him  took  notice.  “His  back  was 
always  sore,  always  bothering  him,”  says 
Manuel  Valencia.  “He  knew  something  was 
wrong  with  him  but  he  didn’t  know  what.” 

Villanueva’s  condition  deteriorated  so 
badly  that  he  could  hardly  move  from  his  blink. 
Jerry  Freeman  recalls,  “People  were  getting 
his  meals,  heating  his  coffee..  He  was  that  im- 
mobile.” 
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Finally  fortune  seemed  to  favor  the  gentle 
giant.  Dr.  Vernon  F arthing,  the  founder  of  PNA, 
having  flown  in  on  his  corporate  jet,  was  vis- 
iting SFCDC  and  was  treating  patients  in  the 
Santa  Fe  jail.  Farthing  examined  Villanueva  and 
referred  him  for  X-rays  to  determine  the  source 
of  the  pain  in  his  back  and  ribs. 

On  October  3,2002  Jimmy  was  examined 
again  by  Santa  Fe  Radiology  where  X-rays 
were  taken.  Dr.  Jonathan  Lehman  noted  that 
Villanueva’s  lungs  were  infirm  and  belabored. 
He  also  noticed  an  “expansile  abnormality” 
which  he  diagnosed  as  a possible  “neoplasm” 
or,  in  layman’s  terms,  cancer. 

Unfortunately,  that’s  where  Villanueva’s 
treatment  ended.  In  spite  of  the  diagnosis  by 
Dr.  Lehman,  Jimmy  was  returned  to  jail,  given 
a few  blood  tests,  and  diagnosed  with  chronic 
back  pain  for  which  he  was  given  pain  killers. 
It  wasn’t  long  before  Villanueva  could  not 
even  leave  his  bed  to  get  his  pain  medication. 

“It  would  take  him  15  minutes  to  get 
down  those  stairs  and  another  1 5 minutes  to 
get  back  up,”  says  Billy  Gano  who  lived  on 
the  dorm  with  Villanueva.  “He  missed  his 
dings  a lot  because  he  was  getting  to  the  point 
he  just  couldn’t  move.” 

Policy  for  the  “med-line”  in  SFCDC  pro- 
hibits nurses  from  bringing  medication  to 
bedridden  patients  so  for  a time  his  fellow  pris- 
oners would  literally  carry  the  300  lb  Villanueva 
to  get  his  pills. 

One  nurse,  employed  by  PNA,  said,  “I 
remember  seeing  [Villanueva]  in  medical.  The 
nurses  kept  telling  the  doctor  that  there  was 
something  wrong.”  Unfortunately,  Villanueva’s 
pleas,  the  nurses’  pleas,  and  the  pleas  of  his 
friends  fell  on  deaf  ears.  His  pain  medication 
became  as  ineffective  as  his  treatment. 

Neglect  by  SFCDC  medical  continued  for 
months  in  spite  of  the  fact  that  Farthing  vis- 
ited the  facility  regularly.  By  mid-January 
Villanueva’s  condition  had  deteriorated  so 
badly  that  prisoners  on  the  dorm  nearly  rioted 
in  an  effort  to  get  him  help. 

“We  raised  hell,”  said  Gano.  “We  kept 
telling  the  nurse  to  bring  the  medicine  to  him! 
We  were  all  yelling:  He  can’t  make  it  down  the 
stairs!  Take  the  medicine  to  him!” 

The  security  situation  became  so  precari- 
ous a guard  eventually  acquired  Villanueva’s 
medication  and  brought  it  to  him.  But  the  un- 
precedented gesture  was  too  little,  too  late. 

Jerry  Freeman  recalls,  “the  last  night  he 
was  there,  he  was  in  so  much  pain,  he  was 
crawling  around.  To  see  a man  that  large  crawl- 
ing around  was  awful.”  On  the  night  of 
December  10,  2003  Villanueva  was  silently 
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evacuated  from  the  jail  amidst  ethereal  incan- 
tations of  his  dorm-mates  circled  in  prayer. 
Some  knew  that  prayers  would  not  be  enough. 
“I  knew  when  I saw  them  take  him  through 
those  doors,  I would  never  see  him  again,” 
Valencia  said. 

Upon  his  arrival  at  St.  Vincent’s  Hospital, 
Villanueva  described  to  Dr.  Rebecca  Bair  how 
the  persistent  pain  in  his  back  and  ribs  had 
escalated  into  complete  numbness  in  his  lower 
body.  After  immediately  ordering  an  MRI,  Bair 
diagnosed  metastatic  cancer  in  two  places  on 
Villanueva’s  spine.  The  prognosis  was  grim. 
Villanueva  was  immediately  placed  on  radia- 
tion treatments  but  once  cancer  has 
metasticized  into  the  bloodstream  complete 
elimination  is  virtually  impossible. 

On  January  14, 2003  Villanueva  called  his 
sister  Priscilla  Romero  and  said,  “Sis,  I’m  here 
at  the  hospital.  I need  to  talk  with  you.  There’s 
something  wrong  with  me.” 

When  Romero  arrived  the  next  day  her 
brother  gave  her  the  bad  news.  “I  don’t  think 
I’m  gonna  beat  this  shit,”  he  tearfully  told  her. 
He  was  right.  In  spite  of  massive  doses  of 
radiation  the  tumors  had  taken  their  toll.  Can- 
cer had  eaten  away  at  his  insides  during  those 
months  in  jail.  Less  than  two  weeks  later,  on 
January  23,  at  6:45pm,  Jimmy  Villanueva  died. 

Investigating  the  grotesque  nature  of 
Villanueva’s  suffering  and  death,  the  Santa 
Fe  Reporter  consulted  three  independent 
physicians  with  Dr.  Lehman’s  initial  assess- 
ment of  the  October  X-rays.  While  none  were 
directly  familiar  with  Villanueva’s  case  all  three 
agreed  that  he  should  at  least  have  been  given 
a CAT  scan. 

“The  report  was  not  equivocal,”  said.Dr. 
Sandra  Penn,  medical  director  for  the  Peniten- 
tiary of  New  Mexico.  “The  specialist  clearly 
stated  there  was  a problem.  I would  have  sent 
him  to  get  a CAT  scan.  I would  have  sched- 
uled a biopsy.  I wotdd  have  had  him  in  a 
doctor’s  office  for  a follow-up  within  48  hours.” 

PNA  medical  staff  did  none  of  the  above. 
Dr.  Arturo  Calderon,  PNA’s  on  site  physician 
for  SFCDC,  had  examined  Villanueva  but  re- 
fused to  comment  for  the  record.  Katherine 
Graham  was  PNA’s  regional  medical  consult- 
ant (and  Warden  Graham’s  wife)  at  the  time  of 
Villanueva’s  death;  her  office  was  inside 
SFCDC  infirmary.  She  also  declined  comment. 

Dr.  Farthing  defends  his  creation,  PNA, 
saying,  “We  have  never  solicited  one  con- 
tract. People  solicit  us  because  of  our 
expertise.” 

However,  Farthing’s  lack  of  expertise  may 
well  have  cost  Villanueva  his  life.  Farthing  had 
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ordered  one  follow-up  X-ray  subsequent  to 
Dr.  Lehman’s  assessment  of  Villanueva’s  con- 
dition. However,  Farthing  only  ordered  a chest 
X-ray.  When  asked  why  he  did  not  order  fur- 
ther X-rays  of  Villanueva’s  ribs,  where  Dr. 
Lehman  had  indicated  the  lesions,  Farthing 
replied,  “This  was  a follow-up  to  both.  Every 
radiologist  that  X-rays  a person’s  chest,  by 
law,  has  to  look  at  the  ribs.  The  radiologist  did 
not  discuss  the  ribs,  because  there  were  no 
significant  findings.” 

Dr.  David  Lynch,  professor  of  radiology 
at  the  University  of  Colorado  Health  Sciences 
Center  disagrees  with  Farthing’s  comment. 
“The  rib  films  are  to  show  the  ribs.  The  chest 
is  to  show  the  chest,”  he  said.  Additionally,  a 
Department  of  Justice  (DOJ)  report  specifically 


cites  PNA  for  consistent  failure  to  follow 
specialist’s  recommendations.  The  DOJ  also 
concluded  that  SFCDC  prisoners  had  incurred 
“serious  harm”  from  inadequate  health  care. 

MTC  did  not  comment  specifically  on  the 
DOJ  report  but  continued  to  remain  “confi- 
dent in  the  medical  service”  delivered  by  PNA. 
MTC  also  said  they  would  work  to  resolve 
“any  issues  as  they  may  arise.”  One  of  those 
issues  will  certainly  be  the  lawsuit  being 
brought  by  Villanueva’s  family. 

Farthing  adamantly  maintains  that  PNA 
is  “not  a callous,  uncaring,  hateful  organiza- 
tion.” That  only  leaves  incompetent.  | 

Sources:  Santa  Fe  Reporter,  Santa  Fe  New 
Mexican,  Albuquerque  Journal 


Massachusetts  Jail  Guards 
Assault  Mentally  Disabled  Prisoner 

by  Michael  Rigby 


Six  Essex  County  jail  guards  were 
suspended  and  one  fired  after  they 
assaulted  a mentally  challenged  prisoner  in 
the  jail  infirmary  by  forcing  him  to  eat  cake 
while  handcuffed.  Author  Austin,  a mentally 
challenged  prisoner  who  suffers  from  fetal  al- 
cohol syndrome  and,  according  to  a source  at 
the  jail,  has  the  mental  capacity  of  a third  grader, 
was  called  to  the  infirmary  of  the  Essex  County 
Correctional  Facility  in  Middleton  three  times 
on  March  30, 2003.  While  there,  guards  glee- 
fully humiliated  him  by  forcing  him  to  kneel 
and  eat  cake  while  his  hands  were  cuffed 
behind  his  back.  A source  at  the  jail  said 
“They  were  pushing  his  face  down  into  the 
cake,  flicking  his  ears.” 

The  guards,  apparently  inured  by  the 
culture  of  impunity  present  in  so  many  jails 
and  prisons,  performed  the  assault  in  full  view 
of  a video  camera  mounted  in  the  jail  infirmary. 
Essex  County  Sheriff  Frank  G Cousins  Jr.  said, 
“All  of  my  employees  have  full  knowledge 
that  we  have  cameras  in  the  common  areas.” 

Captain  Elaine  Bushway,  a 1 7 -year  vet- 
eran, was  present  during  the  assault  but  did 
nothing  to  stop  it.  “On  the  tape  she  was 
laughing  and  clapping,”  the  source  said. 
“Apparently  she  thought  it  was  hysterical.” 


Cousins  said  he  learned  about  the  inci- 
dent after  a nurse  who  was  present  during 
the  assault  reported  it  to  her  supervisor. 
Upon  learning  of  the  incident  on  April  3, 
2003,  Cousins  said,  the  guards  were  immedi- 
ately escorted  off  jail  property  and  that  state 
and  federal  prosecutors  were  alerted  to  the 
possible  crime. 

The  civil  rights  division  of  the  FBI  also 
contacted  the  sheriffs  office  after  the  story 
appeared  in  the  Boston  Globe.  The  six  offic- 
ers are  white,  Austin  is  black.  “I  am  not  happy 
about  this,  and  the  department  is  not  happy 
about  it,”  said  Cousins.”  We  work  very  hard 
to  properly  train  people.” 

The  guards  were  identified  as  Thomas 
Francesconi,  27;  Joseph  Goldstein,  28;  Rob- 
ert Kostin,  33;  Brian  Lavoie,  27;  Jason  Copp, 
30;  and  Captain  Elaine  Bushway,  37. 

On  May  14,  2003,  Cousins  announced 
he  had  fired  Bushway  for  her  role  in  the  inci- 
dent. The  other  five  guards  received 
suspensions  without  pay  ranging  from  five 
weeks  to  8 1/2  months.  Cousins,  who  is  black, 
said  that  racism  was  not  an  issue.  “They  were 
playing  with  him,”  he  said.  | 

Sources:  Boston  Globe,  Boston  Herald 


Legal  Research  at  Reasonable  Prices! 

Our  research  allows  prisoners,  family  members 
and  others  to  obtain  reliable  research  from  a law 
library  without  the  cost  of  paying  an  attorney! 

We  provide  criminal  case  law  and  legal  prece- 
dents based  on  the  subject  matter  of  an  individual 
case.  Write,  call  or  email  for  pricing  information. 

T.H./Citizen  Law 

1501  S.  Hwy  395  #3 
Gardnerville,  NV  89410 

(775)  790-4105  (no  collect  calls) 

info@citizenlaw.com 

www.citizenlaw.com 

Break  the 

Inmate  Telephone  System 
Stranglehold! 

Our  service  allows  families  to 
receive  calls  at  the  local  prison 
collect  call  rate  plus  8 cents  per 
minute  or  less  long  distance. 

Pay  only  the  phone  company 
and  long  distance  bills. 

International  Service 
is  also  available 

Sign  Up  Online: 
http://www.privatelinesinc.com 

or  call  or  leave  a message  toll 
free  24  hrs  a day  7 days  a week 

866-DIALPLI 

(866-342-5754) 


POSTAGE 

Trade  in  your  unused 
postage  stamps  for  a 
$$$  Money  Order  $$$ 

We  are  a currency  exchange  business 
that  buys  unused  postage  at  a set 
percentage  of  face  value.  We  have 
been  dealing  with  Federal,  State,  and 
County  imnates  since  1993  and  have 
an  excellent  reputation  for  fast  payment. 

Send  a SASE  or  (3)  37^  stamps 
for  details  & application  to: 


THE  GREENBACK  EXCHANGE 
PO  BOX  11228,  DEPT.  PLN  5 
COSTA  MESA,  CA  92627-1228 


Prison  Legal  News 


13 


January  2004 


New  Iowa  Law  Creates  Sex  Offender  Residency  Zones 


Anew  Iowa  law,  passed  in  2002,  pro- 
libits  any  sex  offender  who  has  vic- 
timized a child  from  living  within  2,000  feet  of  a 
school  or  child-care  center.  The  law  has  effec- 
tively exiled  these  ex-cons  to  enclaves  on  the 
outskirts  of  town,  far  from  any  family  or  friends. 

From  liis  room,  24-year-old  Kevin  Zahnd 
can  see  nothing  but  a few  trees,  an  empty 
road  and  a gravel  parking  lot.  His  room  is  as 
stifling  as  it  is  barren.  He  has  no  phone.  He 
uses  a garbage  bag  for  a closet,  and  his  mat- 
tress is  as  thin  as  the  one  he  left  behind  in 
prison.  The  picture  on  his  banged  up  Zenith 
TV  wavers;  the  cable  company  doesn’t  reach 
that  part  of  town. 

Zahnd  lives  in  a residential  hotel  so  re- 
mote it  doesn’t  even  have  a name.  But  its  one 
of  the  few  places  in  Waterloo  where  Zahnd  — 
convicted  of  sexual  abuse  for  impregnating  a 
13-year-old  — can  live  legally.  He  is  prohib- 
ited by  the  2002  law  -described  as  one  of  the 
toughest  in  the  nation  — from  living  within 
roughly  six  city  blocks  from  even  a home  day 
care  center.  Zahnd’s  living  options  under  the 
law?  Two  residential  motels  so  desolate  they 
are  miles  from  the  nearest  bus  stop. 

Critics  of  the  new  law  note  that  exiling 
these  ex-offenders  so  far  from  the  few  family 
who  would  support  them,  and  equally  far 
from  their  jobs  and  counselors,  may  serve  to 
placate  the  community,  but  will  end  up  be- 
ing counterproductive. 

“We  don’t  make  drunk  drivers  live  2,000 
feet  from  the  nearest  bar.  Shoplifters  are  not 
forced  to  live  2,000  feet  from  the  nearest  mall,” 
complained  Ken  Shadlow,  who  was  convicted 
of  taking  nude  photos  of  two  teenage  girls 
and  sentenced  to  five  years  in  prison.  He  must 
live  in  a halfway  house  in  Waterloo  because 
he  is  unable  to  find  a legal  place  of  his  own. 

Shadlow  agrees  that  his  crime  was  despi- 
cable, “But  now  I can’t  go  stay  with  my  own 
parents,  in  the  house  where  I grew  up?” 

Opponents  of  the  new  law  also  point 
out  its  absurdities.  Take  Shadlow’s  case, 
they  say.  Shadlow  regularly  gets  furloughs 
from  the  halfway  house  to  go  to  his  parent’s 
home  to  play  with  his  five  children.  He  is 
allowed  to  be  there  all  day,  even  though  there 
is  a child  day  care  center  only  three  blocks 
away.  But  the  new  law  only  prohibits 
Shadlow  from  sleeping  there  at  night,  when 
the  day  care  center  is  closed. 

“The  attitude  [among  lawmakers]  is,  cas- 
trate them,  poke  their  eyes  out,  whatever  you 
do  is  OK,  because  they’re  sex  offenders,”  Fred 
McCraw,  president  of  Iowa’s  district  attorney 
association  says  sarcastically.  “But  this  law 
protects  nobody,”  he  notes  seriously.  “It  just 
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causes  enormous  headaches  for  law  enforce- 
ment.” 

To  date,  only  a few  have  been  charged 
with  living  outside  restricted  zones.  One  ex- 
prisoner was  arrested  and  charged  for  living 
illegally  with  his  parents.  Another  man  who 
was  arrested  faced  a court  appearance  in  Janu- 
ary 2003,  but  the  only  residence  he  has  found 
since  is  a camper  out  in  the  woods  with  no 
phone  or  mail  service.  Miles  from  the  nearest 
bus  stop  and  having  no  transportation,  he 
could  not  reach  his  lawyer  or  the  court. 

The  former  prisoners  affected  by  the  law 
are  understandably  unhappy  with  it.  “They’re 
colonizing  us,”  pleads  Kenny  Rhodenbaugh, 
a 43 -year-old  convicted  of  sexual  assault  on 
his  son’s  baby-sitter. 

“The  law  treats  you  as  if  you  ain’t  going 
to  change,”  said  Alfred,  a 23-year-old  who  re- 
fused to  give  his  last  name,  “it  makes  you  want 
to  re-offend.” 

Alfred  was  convicted  of  having  sex  with 
a 13 -year-old  girl  he  met  in  a bar.  He  insists  he 
is  not  the  type  of  offender  that  should  be  ex- 
iled. He,  and  other  critics  of  the  law,  complain 
that  Iowa’s  statute  makes  no  distinctions.  A 
serial  pedophile  who  preys  on  schoolchildren 
is  treated  no  differently  than  a 19-year-old 
convicted  of  having  consensual  sex  with  his 
15-year-old  girlfriend.  In  addition,  the  law  has 
no  provision  for  a judge  or  parole  officer  to 
determine  whether  the  offender  poses  a con- 
tinuing danger. 

In  Iowa  City  just  one  block  is  open  to  sex 
offenders.  In  Dubuque,  nearly  all  affordable 
housing  is  off  limits;  the  only  “legal”  resi- 
dences are  the  costly  homes  that  line  the  golf 
course.  Virtually  all  of  Des  Moines  is  oflTimits, 
even  the  homeless  shelters.  And  entire  rural 
towns  are  out  of  bounds  because  the  2,000 
foot  rule  covers  the  entire  town. 

Others  have  no  sympathy  for  the  ex-cons. 
“These  people  are  predators,”  said  State  Sen. 
Jerry  Behn,  who  proposed  the  law. 

“If  this  law  creates  hardships  for  them, 
that  doesn’t  bother  me.” 

Supporters  of  the  law  cite  statistics:  Over 
the  last  20  years,  the  number  of  sex  offenders 
has  risen  7%  a year,  faster  than  any  other  cat- 
egory of  violent  crime.  Researchers  estimate 
that  1 0%  to  40%  of  sex  offenders  will  re-of- 
fend,  and  nearly  all  will  be  released  from  prison. 

Those  numbers  scare  parents,  and  lead 
to  the  innovative,  aggressive  (and  some  say 
draconian)  laws  such  as  this  one,  which  has 
essentially  created  “sex  offender  ghettos.” 

But  experts  warn  that  tougher  laws  will 
never  be  as  effective  as  treating  sex  offenders 
and  educating  children  on  how  to  stay  safe. 
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“Many  of  these  laws  respond  to  commu- 
nity anxieties,”  said  David  Finkelhor,  a sexual 
abuse  expert  at  the  University  of  New  Hamp- 
shire. “But  I’m  inclined  to  think  they  don’t 
help  that  much.” 

“People  think  if  we  just  had  tougher  laws, 
that  would  solve  the  problem  of  child  moles- 
tation, but  it  won’t,”  noted  Dr.  Gene  Abel,  an 
Atlanta  psychiatrist  who  treats  pedophiles. 
“Child  molesters  don’t  molest  because  chil- 
dren happen  to  be  nearby.”  Most  offenders 
victimize  someone  in  their  own  family.  “Legis- 
lating to  try  to  change  that . . . just  won’t  work,” 
he  said. 

Experts  say  that  it  is  a myth  that  child 
molesters  stalk  children  at  school  playgrounds 
from  behind  bushes.  In  reality,  that  type  of 
crime  accounts  for  only  a tiny  percentage  of 
sex  offenses.  More  than  80  percent  of  child 
sex  abuse  victims  know  their  perpetrator,  such 
as  a relative,  neighbor,  friend,  teacher,  or  coach. 
But  that  is  exactly  the  thinking  behind  the  new 
law,  which  banishes  the  sex  offenders  anyway. 

The  law  also  mandates  that  former  pris- 
oners take  regular  polygraph  tests,  and  some 
counties  require  arousal  tests.  Those  who 
cannot  find  a legal  home  can  be  returned  to 
prison  for  up  to  two  years. 

McCaw  says  he  hopes  the  arrests  will 
provoke  a legal  challenge  to  the  constitution- 
ality of  the  new  law.  Some  Iowa  attorneys 
consider  the  lack  of  individual  evaluations  the 
most  vulnerable  aspect  of  the  new  residency 
law. The  Iowa  Civil  Liberties  Union  is  currently 
challenging  the  new  law. 

All  states  now  require  sex  offenders  to 
register  their  addresses  with  the  police.  And 
over  20  states  notify  residents  directly  about 
a sex  offender’s  past  crimes.  Six  states  subject 
the  most  dangerous  sex  offenders  to  “chemi- 
cal castration.”  Other  states  permit  civil 
commitment  of  sex  offenders  even  after  their 
prison  sentences  have  expired.  And  other 
states  are  now  experimenting  with  outfitting 
sex  offenders  with  high-tech  devices  which 
allow  their  movements  to  be  tracked  by  satel- 
lite, which  set  off  alarms  at  police  stations  if 
they  approach  a school  or  playground. 

An  Iowa  trial  court  recently  held  the  law 
was  unconstituional  and  enjoined  it.  The  state 
has  appealed.  Historically,  stigmatized  minori- 
ties have  routinely  been  ghettoized,  whether 
through  economic,  social,  cultural  or  legal 
means.  At  this  point  in  American  history,  ex 
prisoners  and  sex  offenders  are  the  last  minor- 
ity who  can  still  be  stigmatized  and  ostracized 
in  this  manner.  | 

Sources:  Chicago  Tribune,  Los  Angeles  Times 
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No  Presumption  of  Collateral  Consequences  from  California 

Disciplinary  Proceeding 

by  John  E.  Dannenberg 


The  Ninth  Circuit  US  Court  of  Ap- 
peals held  that  in  a 28  U.S.C.  § 2254 
habeas  proceeding,  a guilty  finding  in  a Cali- 
fornia state  prison  disciplinary  proceeding 
would  not  be  accorded  a presumption  of 
collateral  consequences. 

Stephen  Wilson,  sentenced  to  25  years- 
to-life  for  first  degree  murder  in  1 982,  escaped 
from  Folsom  State  Prison  in  1 984.  Apprehended 
in  1 992  in  the  United  Kingdom  (UK),  he  was 
extradited  to  the  U.S.  pursuant  to  Extradition 
Treaty,  28  U.S.T.  227.  While  this  treaty  permits 
extradition  for  murderers,  it  does  not  extradite 
for  the  offense  of  escape.  When  back  in  Cali- 
fornia, the  Sacramento  County  District 
Attorney’s  office  dismissed  escape  charges 
when  UK  officials  declined  to  grant  a waiver 
of  the  exclusion  of  extradition  for  escape. 

However,  the  California  Department  of 
Corrections  (CDC)  prosecuted  a serious  dis- 
ciplinary violation  (CDC  115).  Wilson  admitted 
he  had  escaped,  but  pled  not  guilty  on  the 
ground  that  the  Extradition  Treaty’s  exclusion 
of  escape  immunized  him  from  disciplinary 
charges  as  well.  CDC  disagreed,  and  assessed 
him  150  days  loss  of  good-time  credits,  90  days 
loss  of  privileges,  10  days  confinement  to  quar- 


ters and  a 12  point  increase  in  his  classifica- 
tion score(to  102). The  150  days  of  credit  were 
later  restored,  per  CDC  rules. 

Wilson  was  then  permitted  to  marry,  but 
was  denied  family  (overnight)  visits  based  on 
escape/security  concerns.  Later,  these  visits 
were  denied  because  visiting  regulations  had 
been  amended  to  exclude  lifers  without  an 
established  parole  date,  as  well  as  prisoners 
whose  crime  was  against  a family  member. 
Wilson  fit  both  exclusions.  In  1998,  he  suf- 
fered transfer  to  supermax  Pelican  Bay  State 
Prison  when  escape  paraphernalia  was  dis- 
covered in  a package  mailed  to  him  at  Folsom. 

Wilson  sued  to  protest  the  restrictions  in 
state  and  federal  courts.  The  federal  magis- 
trate denied  the  petition  as  moot  because  the 
lost  credits  had  by  then  been  restored,  and 
the  denial  of  family  visits  and  transfer  to  Pelican 
Bay  were  the  result  of  the  facts  of  his  commit- 
ment offense,  his  escape  and  the  new  escape 
paraphernalia  - not  the  disciplinary  conviction. 

On  appeal,  Wilson  first  relied  upon 
Chacon  v Wood,  36F.3d  1459  (9th  Cir.  1994) 
for  the  proposition  that  there  are  always  col- 
lateral consequences  to  a conviction  - and 
hence,  a presumption  of  them  - that  prevent 


mootness.  But  the  court  observed  that  the 
consequences  here  attached  to  a disciplinary 
proceeding,  not  a conviction,  and  that  Chacon 
was  therefore  inapposite.  Wilson  claimed  that 
any  future  sentence  enhancement,  or  delayed 
or  denied  parole,  would  damage  him.  But  the 
Ninth  Circuit  held  that  such  likelihood  of  the 
consequences  of  the  no  statutory  exercise  of 
discretion  was  insufficient  to  apply  the  pre- 
sumption of  collateral  consequences,  citing 
Spencer  v.  Kemna,  523  US  1, 13  (1998). 

Even  if  collateral  consequences  were 
not  presumed,  Wilson  claimed  he  was  still 
entitled  to  relief  because  he  suffered  actual 
consequences  of  the  CDC- 115.  He  claimed 
that  the  existence  of  the  115  would  impair 
future  parole  hearings,  and  had  in  fact  in- 
creased his  classification  score,  resulting  in 
adverse  job  prospects,  loss  of  family  visit- 
ing, and  harsher  housing  conditions. 

But  the  district  court  had  concluded 
that  the  collateral  consequences  Wilson  as- 
serted were  “either  the  result  of  the  fact  of 
the  escape  or  too  speculative  to  justify  re- 
lief.’’ The  Ninth  Circuit  tacitly  agreed  and 
affirmed  the  district  court.  See:  Wilson  v. 
Terhune,  319  F.3d  477  (9th  Cir.  2003).  ■ 


2004  Supplement  Now  Available! ! ! 

The  California  State  Prisoners  Handbook: 

A Comprehensive  Practice  Guide  to  Prison  and  Parole  Law 

by  Fama,  MacKay,  Snedeker,  Smith  & the  Prison  Fain  Office 

The  California  State  Prisoners  Handbook  is  a unique  and  valuable 
resource  for  prisoners  and  their  advocates,  discussing  in  detail  the  laws 
governing  prisoner  rights  and  the  policies  of  the  California  Department  of 
Corrections.  Written  by  experienced  attorneys  and  published  by  a 
leading  litigation  office,  the  1 ,000-page  3rd  Edition  (2001)  is  now  joined 
by  a lengthy  2004  Supplement.  Plus  sample  forms/model  pleadings! 


Prisoners/parolees  may  purchase  the  Handbook  & 2004  Supplement  at  a 
special  subsidized  price  of  $40.  For  non-prisoners,  the  price  for  both 
volumes  is  $ 1 82.  The  price  for  the  Supplement  alone  is  $ 1 5 for  prisoners 
and  $50  for  non-prisoners.  To  order  by  credit  card,  call  Rayve  Produc- 
tions at  (800)  852-4890.  To  order  by  check  or  money  order,  download  an 
order  form  at  www.prisonlaw.com  or  send  payment  and  shipping 
instructions  to:  Rayve  Productions 

P.O.  Box  726 
Windsor,  CA  95492 
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Private  Transport  Company  Settles 
Female  Prisoner’s  Sexual  Assault  Suit 


Extraditions  International,  Inc.,  now 
defunct,  and  its  successor  company, 
American  Extraditions,  Inc.,  settled  with  a fe- 
male prisoner  who  claimed  she  had  been 
sexually  harassed  and  sexually  assaulted  by  a 
company  guard  during  transport. 

Robin  Darbyshire,  a 43  year-old  female 
resident  of  Nevada  was  extradited  to  Routt 
County  Jail  in  Steamboat  Springs,  Colorado. 
Extraditions  International  handled  the  trans- 
port under  contract  to  Routt  County  Jail. 
Darbyshire  was  in  transit  from  May  1 3 , 200 1 , 
through  May  16, 2001,  under  supervision  of 
guards  Richard  Almendarez  and  Darryl 
Hudnall.  The  trip  passed  through  parts  of 
five  states.  At  the  time  of  the  trip,  according 
to  the  complaint,  the  company  lacked  legally- 
required  insurance  and  carrier  permits. 
Further,  Almendarez,  who  was  armed,  had 
been  previously  fired  from  a Texas  prison 
for  assaulting  a prisoner  and  not  reporting  it 
Darbyshire  claimed  that  she  was  cuffed 
and  shackled  too  tightly  almost  all  of  the  trip 
by  Almendarez.  Her  hands  were  numb  from 
the  cuffs.  Her  boots  were  cut  by  the  shack- 
les, and  her  abdomen  was  chafed  raw  by  the 
belly  chain.  She  also  claims  that  Almendarez 
drove  the  van  erratically  at  high  speeds,  hit- 
ting bumps  so  hard  that  prisoners  were 
thrown  into  the  ceiling. 

Prisoners  were  fed  only  one  or  two  light 
meals  a day.  Additional  liquids  were  pro- 
vided only  four  times  during  the  trip. 
Bathroom  breaks  came  only  once  every  ten 
to  twelve  hours.  Almendarez,  though,  regu- 
larly satisfied  his  personal  needs  for  food, 
liquid,  and  bathroom  breaks.  When  trans- 
ferring prisoners  at  jails,  Almendarez  left  the 
other  prisoners  in  the  sweltering  van  for  up 
to  two  hours. 
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During  the  trip,  Almendarez  sexually  ha- 
rassed Ms.  Darbyshire  and  the  only  other 
female  prisoner,  Alberta  Flores-Brown  by  call- 
ing them  “slut”  and  making  crude,  sexually 
suggestive  remarks.  He  threatened  sexual 
violence  against  the  women  and  to  shoot 
them  if  they  told  anyone.  When  Flores- 
Brown  was  transferred  to  an  Arizona  jail, 
she  promptly  reported  the  abuse  to  the  jail 
commander  who  promptly  called  Extraditions 
International.  No  action  was  taken. 

At  a rest  stop  near  Trinidad,  Colorado, 
Almendarez  took  Darbyshire  into  the  bath- 
room. There,  the  325-pound  Almendarez 
forced  Darbyshire  to  lie  on  her  back  on  the 
floor.  Uncuffing  one  hand  and  her  belly 
chain,  Almendarez  exposed  her  breasts  and 
genitals.  He  pinned  her  right  hand  to  the 
floor  by  stepping  on  it,  then  masturbated 
and  ejaculated  on  her.  He  told  her  that  if  she 
screamed,  he  would  shoot  her  and  claim  she 
tried  to  escape. 

When  the  van  stopped  at  Extraditions 
International’s  office  in  Commerce  City,  Colo- 
rado, Darbyshire  reported  the  assault  to 
company  manager  Ray  Pezolt.  Pezolt  told 
Almendarez  of  the  complaint  but  took  no  ac- 


The  Seventh  Circuit  U.S.  Court  of 
Appeals  remanded  a prisoner’s  re- 
spondent superior  (supervisory)  medical 
negligence  claim  to  the  Indiana  state  courts, 
because  although  the  claim  was  not  action- 
able under  42  USC  § 1983,  it  could  be  heard 
under  state  tort  law. 

William  Perkins,  a probation  violator, 
was  beaten  by  another  prisoner  at  the  Grant 
County  Jail  in  Marion,  Indiana.  Twice,  jail 
doctors  sent  Perkins  to  the  hospital  where 
he  was  found  not  to  be  in  serious  distress, 
and  even  though  he  complained  that  for 
three  days  he  could  ingest  no  fluids  - even 
his  saliva  - and  had  requested  an  IV.  Hospi- 
tal doctors  only  prescribed  Tylenol. 

Connie  Perkins  called  Sheriff  John 
Lawson  to  complain  that  William  was  in  great 
pain,  could  not  eat  or  drink,  was  vomiting 
and  could  not  walk  or  stand.  The  next  day, 
Lawson  reported  to  Connie  that  the  doctor 
said  “he  is  okay.”  After  eight  days,  William 
was  released  on  recognizance.  Connie  took 
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tion.  Back  in  the  van,  Almendarez  threatened 
to  kill  Darbyshire.  Darbyshire  then  reported 
the  assault  to  Routt  County  Jail  officials.  Af- 
ter investigation  and  medical  examination, 
the  Jail  canceled  its  contract  with  Extradi- 
tions International. 

Represented  by  Craig  Cowie  and  David 
Fathi  of  the  American  Civil  Liberties  Union’s 
National  Prison  Project  and  Mark  Silverstein 
of  the  ACLU  Foundation  of  Colorado, 
Darbyshire  sued  Extradition  International  un- 
der 42  U.S. C.  § 1983  and  Colorado  state  law 
in  the  U.S.  District  Court  in  Colorado.  Extra- 
ditions International  tried  unsuccessfully  to 
avoid  liability  by  becoming  American  Extra- 
dition, Inc.  Almendarez  and  Pezolt  were  also 
sued.  The  suit  claimed  that  the  company  and 
its  agents  violated  Ms.  Darbyshire ’s  Fourth, 
Ninth,  and  Fourteenth  Amendment  rights  un- 
der the  U.S.  Constitution.  Rather  than  fight, 
the  defendants  chose  to  settle  the  suit  con- 
fidentially for  an  undisclosed  sum  of  money. 
See:  Darbyshire  v Extraditions  Interna- 
tional, Inc.,  US  DC,  D CO,  Case  No.  02  N 7 1 8 
(MJW).  ■ 

Additional  source:  www.aclu.org/Prisons 


him  to  the  hospital,  where  he  was  placed  on 
life  support  with  neurological  problems. 

Perkins  sued  Sheriff  Lawson  in  federal 
court  under  both  § 1983  and  Indiana  negli- 
gence law  on  respondeat  superior  and 
medical  negligence  liability  theories,  claim- 
ing Lawson  was  responsible  for  the  guards’ 
failure  to  recognize  the  seriousness  of 
William’s  condition. 

The  district  court  dismissed  Lawson  as 
a defendant  because  the  respondent  supe- 
rior theory  is  not  available  under  § 1983. 
Moreover,  no  other  jail  personnel  were  shown 
to  have  been  deliberately  indifferent  to 
William’s  needs.  At  worst,  they  had  relied 
upon  the  opinion  of  doctors.  Perldns  appealed. 

But  the  Seventh  Circuit  observed  re- 
spondent superior  is  available  under  Indiana 
tort  law.  Not  convinced  that  there  could  be 
no  finding  of  negligence  in  the  case,  the  Sev- 
enth Circuit  remanded  it  to  the  state  circuit 
court  for  further  consideration.  See:  Perkins 
v.  Lawson,  3 12  F.3d  872  (7th  Cir.  2002).  ■ 
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Kickbacks  Dominate  Fresno  Jail  Contracts 

by  Gary  Hunter 


Close  scrutiny  is  being  given  to  the 
Sheriff’s  Foundation  for  Public 
Safety  and  its  leader,  Fresno  County  Sheriff 
Richard  Pierce.  Many  large  donations  received 
by  the  organization  come  from  companies  that 
have  contracts  with  Fresno  County.  Pierce  and 
eight  other  high-ranking  sheriffs  have  influ- 
ence over  who  is  awarded  these  contracts. 

Canteen  of  Fresno  contracts  with 
Fresno  County  to  supply  various  commis- 
sary items  to  county  prisoners.  Gross  sales 
for  Canteen  have  netted  between  $1.2  and 
$1.6  million  annually  over  the  last  five  years. 
Canteen  also  contributed  a hefty  $50,000  to 
the  Sheriff’s  Foundation. 

Aramark  was  awarded  a $3.9  million 
contract  to  provide  meals  for  2,900  prison- 
ers in  the  Fresno  jail.  They  also  gave  $6,500 
to  the  foundation.  T-Netics  provides  the 
prisoner  phone  service  for  the  jail.  Their 
donation  to  the  foundation  was  $2,500. 

What’s  troubling  is  the  fact  that  this  cadre 
of  sheriffs  actively  and  enthusiastically  so- 
licit these  contributions  from  contracted 
companies.  Richard  Kriegbaum,  the  former 
president  ofFresno  Pacific  University,  with  25 
years  experience  as  a consultant  to  the  gov- 
erning boards  of  various  non-profit 
organizations,  says  that  the  current  practice 
of  the  Fresno  Sheriff’s  Foundation  has  “the 
appearence  of  evil.  It  could  feel  like  law  en- 
forcement is  asking  for  protection  money  or 
they  are  expecting  a gift  out  of  the  company  in 
some  unspoken  quid  pro  quo  for  a contract.” 

Kriegbaum  also  notes  the  atypical  com- 
position of  the  foundation’s  board,  nine 
sheriff’s  captains  and  two  lieutenants,  might 
adversely  affect  the  board’s  objectivity.  As  a 
rule  charitable  foundations  use  solicitors  not 
affiliated  with  the  supporting  institution. 

Bob  Stern,  who  presides  over  the  Cen- 
ter of  Governmental  Studies  (CGS)  in  Los 
Angeles,  agrees  with  Kriegbaum’s  assess- 
ment. CGS  is  a non-profit  organization  that 
researches  ethical  practices  and  campaign 
funding  across  the  nation. 

“1  certainly  question  the  ethics  of  solicit- 
ing money  from  a company  that  is  doing 
business  with  the  department,”  says  Stern. 
“It  puts  pressure  on  the  company  to  contrib- 
ute. They  will  be  afraid  that  they  might  lose 
the  contract  if  they  didn’t.  They  want  to  be  on 
the  good  side  of  the  sheriff  obviously.”  Stem 
went  on  to  say  that  in  spite  of  obvious  pres- 
sure most  donating  companies  will  deny 
feeling  intimidated  by  requests  to  donate. 

Daniel  E.  Jameson,  senior  vice  president 
of  Aramark,  says  he  felt  no  pressure  at  all  to 
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contribute  to  the  Fresno  Foundation. 

“Well  how  else  would  they  raise  money 
if  they  didn’t  ask  people?”  he  said. 

Hugh  M.  Wilson  III,  president  of  Can- 
teen, says  his  company  contributes  to  the 
foundation  “voluntarily  and  enthusiastically.” 
He  denies  any  “implication”  of  pressure  or 
coercion.  Wilson  calls  the  donations  a way 
“to  efficiently  give  back  to  the  community.” 

Naturally,  Sheriff  Pierce  denies  any  exter- 
nal pressure  exists.  “If  Canteen  or  Aramark  or 
anyone  who  does  business  with  us  says,  ‘Well, 
we’ve  decided  we’re  no  longer  going  to  give 
[to  the  foundation],  ”OK.  That’s  their  decision. 
That  has  nothing  to  do  with  our  business  re- 
lationship,” says  Pierce. 

Pierce  also  defend’s  the  foundation’s 
method  of  doing  business.  “We  do  business 
eyeball  to  eyeball.  We’re  looking  at  the  people. 
They  can  see  who  we  are....  I believe  that’s  the 
way  you  do  business.”  He  also  says  that  foun- 
dation business  is  never  mentioned  during 
contract  discussions.  “I  know  we’re  doing  the 
right  thing  with  this,”  he  insists. 

Appearances  aside,  it  is  unlikely  that 
the  goodwill  donations  will  stop  anytime 
soon.  In  fact,  the  bond  between  Pierce  and 
Canteen  is  so  close  that  on  more  than  one 
occasion  the  company  has  contributed  to 
Pierce’s  reelection  campaign  fund. 

In  1 994,  Canteen  beat  out  two  other  bid- 
ders to  secure  the  Fresno  contract.  When 
Pierce  successfully  ran  for  sheriff  in  1998 
Canteen  contributed  $2,500  toward  his  cam- 
paign. Pierce  took  office  in  1999  and  Canteen 
renewed  its  contract  unopposed  the  same 
year.  The  renewal  was  based  on  the  recom- 
mendation of  Pierce  and  a county  purchasing 
committee. 

Pierce  insists  that  he  realizes  no  per- 
sonal gain  from  the  foundation.  However, 
Sierra  Summit  ski  resort  donated  $3,750  to 
Pierce’s  campaign  and  $5,000  to  the  founda- 
tion. Also,  Cal  West  Packing  Co.  contributed 
$500  to  Pierce’s  campaign  and  $250  to  the 
foundation.  For  his  own  part  Pierce  denies 
soliciting  any  funds  for  the  foundation. 

Elsewhere  in  the  state,  Jeffrey  Reynolds 
is  suing  Canteen  Corrections  for  injuries  he 
sustained  as  a Kerns  County  jail  guard. 
Reynolds  accuses  the  food  service  company 
ofproviding  prisoners  with  the  fruit  and  snacks 
used  to  make  jailhouse  liquor.  Reynolds  was 
hit  with  a stool,  a lunch  tray,  and  kicked  in  the 
ribs  during  a drunken  brawl  which  he  claims 
ended  his  corrections  career.  | 

Sources:  The  Fresno  Bee,  The  Californian 
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Incarcerated  and  Living 
with  HIV? 

We  want  to  help. 

Correct  HELP 

The  Corrections  HIV  Education 
Law  Project 

Correct  HELP'S  mission  is  to  im- 
prove the  treatment  of  inmates  living 
with  HIV.  We  have  worked  with  in- 
mates and  institutions  to  successfully 
impove  conditions  for  inmates  with 
HIV,  both  medically  and  socially, 
through  education  and  legal  advocacy. 

If  you  have  difficulty  receiving  medical 
treatment,  or  are  being  treated  differ- 
ently because  you  are  HIV  positive, 
write  to  us.  We  may  be  able  to  help  you. 

Correct  HELP 

PO  Box  46276 
West  Hollywood,  CA  90046 

HIV  Hotline:  (323)  822-3838  (Collect) 
or  (888)  372-0888  (Toll-free) 
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California  Habeas  Handbook,  4th  Edition 

by  Attorney  Kent  Russell,  Sept.  2003, 67  pages  plus  appendix 
Review  by  John  E.  Dannenberg 


The  completely  revised  4th  Edition 
of  the  California  Habeas  Hand- 
book, a self-help  manual  on  the  preparation 
of  both  California  and  federal  habeas  cor- 
pus petitions,  guides  pro  per  litigants  in 
avoiding  the  pitfalls  of  procedural  traps  that 
can  foreclose  the  unwary  from  ever  gaining 
a collateral  review  of  their  convictions  on 
the  merits.  PLN  readers  will  recognize  au- 
thor Kent  Russell  from  his  quarterly  column. 
Habeas  Hints,  which  both  teaches  prison- 
ers the  basics  of  habeas  litigation  as  well  as 
alerts  them  to  the  most  recent  important  court 
rulings.  Earlier  Habeas  Hints  are  now  inte- 
grated into  the  4th  Edition’s  text. 

Russell  points  out  that  the  Handbook 
is  not  intended  to  replace  scholarly  treatises 
on  habeas  corpus  law.  Nor  does  it  address 
death  penalty  litigation.  It  is  aimed  at  pro- 
viding the  state  prisoner  with  thorough,  easy 
to  follow  and  up-to-date  guidance  on  how, 
in  the  absence  of  an  attorney,  he  can  collat- 
erally attack  his  conviction  or  sentence  after 
he  has  lost  his  direct  appeals.  A recurring 


theme  in  the  Handbook  is  the  reference  to 
AEDPA  (Antiterrorism  and  Effective  Death 
Penalty  Act)  limitations,  which  have  re- 
shaped habeas  litigation  since  1996.  If  one 
only  learns  and  heeds  these  warnings  on 
how  to  avoid  procedural  default,  he  will  have 
benefited  from  perhaps  the  Handbook's 
highest  purpose. 

The  Handbook  offers  a procedural  tour 
of  how  one’s  case  will  wend  its  way  through 
state  and  federal  courts.  Next  are  sections 
explaining  the  principal  barriers  to  succeed- 
ing in  California  and  federal  habeas  corpus. 
Concise  summaries  explain  exhaustion,  stat- 
utes of  limitation,  tolling  and  appeals  - 
complex  topics  the  habeas  litigant  must  grasp 
to  succeed.  The  Handbook's  comprehen- 
sive table  of  130  specific  habeas  claims  with 
controlling  U.S.  Supreme  Court  precedents 
has  been  updated  - providing  excellent  en- 
try points  for  researching  each  type  of  claim. 

Appended  to  the  4th  Edition  are  stan- 
dard California  and  federal  (28  U.S.C.  § 2254) 
habeas  forms  including  in  forma  pauperis  ap- 


plications, along  with  line  by  line  tutorials 
on  how  to  complete  them.  A sample  traverse 
and  notice  of  appeal  are  included,  as  is  a 
guide  for  U.S.  Supreme  Court  certiorari  peti- 
tions. Russell  cautions  would-be  pro  per 
litigants  to  obtain  and  follow  their  local  rules 
of  court.  Recognizing  the  small  chance  of 
successfully  completing  one’s  own  habeas 
petition,  Russell  advises  all  who  can  afford 
counsel  to  do  so  - offering  his  services  pri- 
marily in  California’s  state  and  federal  courts. 

The  book  (soft  cover)  is  available  for 
$29  (incl.  tax  and  mailing)  from  Kent  A. 
Russell,  “California  Habeas  Handbook,” 
2299  Sutter  Street,  San  Francisco,  CA  94115. 
■ 

Frivolous  Litigator 
Must  Prepay 
Appellate  Filing  Fees 

A divided  Tenth  Circuit  U.S.  Court  of 
Appeals  ruled  that  a prisoner  who 
had  been  labeled  a “three  strikes”  frivolous 
litigator  could  raise  a jurisdictional  appellate 
question,  but  he  could  not  gain  an  appellate 
riding  on  the  merits  of  his  suit  without  first 
prepaying  the  appellate  filing  fee. 

Oklahoma  prisoner  Brian  Dubuc  had 
filed  three  previous  frivolous  suits  in  federal 
district  court,  in  forma  pauperis.  When 
Dubuc  took  an  appeal  to  his  latest  suit’s  re- 
jection below,  the  Tenth  Circuit  first  answered 
the  threshold  question  whether  it  even  had 
jurisdiction  to  hear  his  appeal  before  he  pre- 
paid the  full  appellate  filing  fee. 

28  U.S.C.  § 1915(g)  states  that  “in  no 
event”  shall  a prisoner  who  has  had  three  or 
more  prior  actions  dismissed  as  frivolous 
bring  a civil  action  without  prepaying  the 
full  filing  fee,  except  if  he  is  in  imminent  dan- 
ger of  serious  physical  injury. 

But  intension  with  §191 5(g)  is  Federal 
Rule  ofAppellate  Procedure  3(a)(2),  which 
permits  courts  to  potentially  consider  the 
merits  of  an  appeal  without  the  prepayment 
of  appellate  fees. 

Relying  on  the  maxim  that  a specific 
statutory  command  trumps  a general  rule, 
the  Court  held  that  Congress’  § 1915(g)  in- 
tent, inequitable  though  it  might  be,  must 
carry  the  day.  Accordingly,  it  ordered  Dubuc 
to  prepay  the  filing  fees  within  thirty  days  or 
suffer  dismissal.  See:  Dubuc  v.  Johnson,  314 
F.3d  1205  ( 1 0th  Cir.  2002).  ■ 
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If  you  were  strip  searched  in  California 
prior  to  being  arraigned  on  charges  NOT 
involving  drugs,  weapons  or  violence,  you 
may  be  entitled  to  participate  as  a plaintiff  in 
a class  action  lawsuit  for  damages. 

Please  WRITE  out  the  following  information: 

• Name  and  Address 

• Date  of  your  arrest  and  charge(s) 

• Circumstances  of  the  strip  search 

• County  where  the  arrest  & strip  search  took  place 

• Your  phone  number  or  the  no.  of  a contact  person 

MAIL  to: 

Law  Office  of  Mark  E.  Merin 
2001  P Street,  Suite  100 
Sacramento,  CA  95814 

Telephone:  (916)443-6911  (Sorry!  NO  collect  calls!) 
Facsimile:  (916)447-8336 
E-Mail:  office@markmerin.com 
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$25,000  Awarded  to  Former  New  York 
Prisoner  in  Medical  Malpractice  Suit 

by  Lonnie  Burton 


On  February  13, 2003,  a State  Court 
of  Claims  judge  in  Albany,  NY 
ruled  that  a former  prisoner  at  the  Washing- 
ton Correctional  Facility  (WCF)  was  entitled 
to  an  award  of  $25,000  to  compensate  him 
for  the  sub-par  medical  care  he  received  from 
prison  doctors  following  an  injury  he  sus- 
tained playing  basketball. 

Wilbur  Williams,  now  44,  was  incarcer- 
ated at  WCF  on  February  1,  1998  when  he 
suffered  the  injury.  He  had  been  playing  bas- 
ketball when  he  jumped  to  block  a shot.  The 
opposing  player  landed  on  Williams’  right 
foot  and  he  left  the  game  in  pain.  When  he 
took  off  his  shoe,  he  saw  that  his  right  foot 
was  swollen.  Williams  then  went  to  the 
prison  infirmary,  where  he  was  seen  by  a 
nurse.  The  nurse  looked  at  his  foot,  wrapped 
it  in  an  ace  bandage,  gave  Williams  some 
Tylenol  and  told  him  to  stay  off  his  foot.  The 
nurse  did  not  give  him  ice,  crutches,  or  have 
X-rays  taken  of  his  foot. 

The  next  day  Williams’  foot  was  so  swol- 
len he  could  not  wear  his  work  boot.  Williams 
was  still  forced  to  report  for  his  duties  as  a 
porter,  and  hop  a substantial  distance  to  the 
chow  hall  for  all  of  his  meals.  Several  days 
later,  on  February  6,  Williams  noticed  that 
his  foot  was  now  twice  as  big  as  the  day 
before  and  was  also  discolored.  Williams 
became  frightened  at  the  sight  of  his  foot 
and  immediately  reported  to  the  infirmary. 

During  this  trip  to  the  infirmary,  Will- 
iams was  seen  by  Dr.  Samuel  Spritzer,  who 
looked  at  the  foot  and  gave  Williams  some 
epsom  salt  and  told  him  to  soak  his  foot. 
Although  Williams  advised  the  doctor  he 
thought  his  foot  was  broken,  he  again  was 
not  issued  a cane,  crutches  or  walker,  nor 
were  X-rays  taken  or  ordered. 

Finally,  on  February  11,  Williams  was 
taken  across  the  street  to  the  Great  Meadow 
Correctional  Facility  for  X-rays,  where  a frac- 
ture was  found  in  the  foot.  He  was  given 
crutches  and  taken  to  an  Albany  hospital  to 
see  an  orthopedic  surgeon  the  next  day.  A 
cast  was  applied  to  Williams’  foot  and,  for 
the  first  time,  was  told  to  use  the  crutches 
and  keep  all  weight  off  his  foot. 

Williams  wore  the  cast  for  nearly  8 
weeks.  But,  despite  the  instructions  he  re- 
ceived from  the  doctor,  Williams  was  still 
forced  by  prison  staff  to  continue  his  porter 
duties  and  to  travel  to  the  chow  hall  for  his 
meals.  Williams  wore  the  cast  until  mid- April, 


and  when  it  was  removed  he  reported 
“humongous”  pain.  The  infirmary  nurse  told 
him  to  walk  on  the  foot  and  the  pain  would 
go  away.  Williams  was  given  a cane  to  use 
for  two  months. 

However,  despite  Williams’  repeated  re- 
quests for  physical  therapy,  none  was 
provided  until  June  1998.  At  that  time  an- 
other X-ray  was  taken  where  it  was 
discovered  that  his  foot  was  still  broken.  A 
soft  cast  was  applied  which  he  wore  until 
September  1998.  The  day  after  the  cast  was 
removed  Williams  was  transferred  to  the 
Fishkill  Correctional  Facility.  Upon  his  trans- 
fer, Williams’  cane  was  taken  from  him. 

Williams  was  released  on  parole  in  Feb- 
ruary 2000.  He  quickly  got  a job  but  was 
forced  to  quit  because  his  foot  continued  to 
swell  and  cause  him  pain.  In  addition,  he 
continued  to  limp  on  his  right  foot  for  hours 
each  day  before  regaining  his  normal  gait. 
After  his  release,  Williams  continued  to  take 
800  mg  of  Motrin  daily  to  ease  the  pain. 

Williams  then  filed  suit  in  the  New  York 
Court  of  Claims  naming  the  State  ofNew  York 
as  a defendant.  Williams  alleged  that  medi- 
cal staff  at  WCF  were  negligent  in  several 
areas  in  treating  his  injury.  A bench  trial  en- 
sued, after  which  the  Court  found  that  WCF 
medical  staff  departed  from  acceptable  stan- 
dards of  care  for  failing  to  X-ray  Williams’ 
foot  within  one  to  three  days  of  the  injury. 
The  Court  also  found  troubling  WCF’s  prac- 
tice of  accumualting  a number  of  prisoners 
who  need  X-rays  before  transporting  them 
to  the  Great  Meadow  facility.  The  Court  took 
judicial  notice  that  Great  Meadow  is  “just 
across  the  road”  from  WCF. 

The  Court  also  found  that  by  directing 
Williams  to  walk  on  the  broken  foot.  Dr. 
Spitzer  exacerbated  his  injury  and  extended 
his  recovery  time.  Such  advice,  the  Court 
said,  in  light  of  the  fact  the  X-rays  showed 
little  sign  of  healing,  did  not  constitute  good 
and  accepted  medical  practice. 

The  Court  awarded  Williams  $5,000  for 
past  pain  and  suffering,  and  $20,000  for  fu- 
ture pain  and  suffering,  for  a total  award  of 
$25,000.  No  information  was  available  on 
what,  if  any,  attorney’s  fees  were  awarded. 
Williams  was  represented  at  trial  by  Lisa 
Anne  Proskin  of  the  Proskin  law  firm.  See 
Williams  v.  State  of  New  York,  Claim  No. 
10076,  Court  of  Claims,  State  ofNew  York. 


“I  know  what  a dump 
truck  is,  and  I’m  no 
dump  truck!  As  an 
innocent  man,  I too 
have  been  to  prison.” 

FRANK  PRANTIL 
Attorney  at  Law 
916  Second  St,  2nd  fl 
Sacramento,  CA  95814 
(916)  446-4669 

Over  36  years  of  criminal  defense 
experience 

Trial  Attorney  B Writs  J Appeals 

400  felony  jury  trials  and  20  murder 
trials.  For  a reasonable  fee,  I will 
review  your  case  and  tell  you 
honestly  what  your  chances  for  a 
writ  of  habeas  corpus  are. 

California  Cases  Only 


IBEL©W 

WHOLESALE 

MAGAZN1ES8 

INTRINSICOM 

YOUR  CONNECTION 
FOR  GUARANTEED 
LOW  PRICES  ON 
TOP  MAGAZINE 
TITLES ! 


WRITE  FOR  A CATALOG 

(Include  three  37c):  stamps) 

INTRINSICOM 
P.O.  Box  742351 
Houston,  TX  77274 

www.intrinsicom.com 


Prison  Legal  News 


19 


January  2004 


Retributive  Denial  Of  Hepatitis-C  Treatment 
States  Eighth  Amendment  Claim 

by  John  E.  Dannenberg 


AU.S.  district  court  in  New  York  has 
leld  that  when  a state  prisoner’s 
doctor-ordered  Rebetron  Therapy  for  his 
Hepatitis-C  (Hep-C)  disease  was  denied  as 
punishment  for  a dirty  urine  test,  deliberate 
indifference  to  his  serious  medical  needs  had 
thus  been  demonstrated  sufficient  to  state 
a claim  of  cruel  and  unusual  punishment  un- 
der the  Eighth  Amendment. 

James  Johnson,  incarcerated  at  Green 
Haven  Correctional  Facility  (NY),  was  diag- 
nosed in  1 997  with  Grade  III,  Stage  III  Hep-C 
disease  with  beginning  liver  cirrhosis,  and 
placed  on  Interferon  therapy  the  Food  and 
Drug  Administration’s  (FDA)  approved 
treatment  as  of  February,  1998.  In  May,  1998, 
Johnson  had  a dirty  urine  test  for  marijuana. 
In  June,  1 998,  the  FDA  approved  a new  com- 
bined drug  treatment  called  Rebetron 
Therapy  Combination.  This  became  the  only 
FDA  approved  treatment  for  Hep-C  patients 
who  had  relapsed  after  a treatment  on  Inter- 
feron alone  - Johnson’s  precise  situation. 
In  February,  1 999,  Johnson’s  doctor  at  Green 
Haven  prescribed  Rebetron  Therapy  as 
soon  as  possible. 

However,  under  Department  of  Correc- 
tions (DOC)  policy,  his  Rebetron  Therapy 
was  refused  because  of  his  earlier  dirty  urine 
test,  upon  the  order  of  prison  official  Dr. 
Carl  Koenigsmann.  Johnson’s  August  1999 
request  for  relief  to  medical  director  Lester 
Wright,  MD,  went  unanswered. 

In  November,  1999,  Johnson  was  trans- 
ferred to  Great  Meadow  Correctional  Facility, 
where  he  filed  a grievance  requesting  Rebetron 
Therapy.  Great  Meadow  answered  him  in  J uly, 
2000  by  telling  him  he  needed  to  complete  a 
substance  abuse  program.  Although  he  pro- 
duced a certificate  of  completion  of  such  a 
program  from  Green  Haven,  a red  herring 
was  introduced  with  their  allegation  that 
Johnson  also  suffered  from  Hep-B,  for  which 
Rebetron  is  contraindicated.  But  in  July, 
2000,  his  blood  test  came  back  negative  for 
Hep-B.  Finally,  in  August,  2000,  his  Rebetron 
Therapy  was  approved  and  commenced. 
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Johnson  sued  in  pro  per  under  42  U.S.C. 
§ 1983  for  monetary  damages  and  injunc- 
tive relief  for  defendants’  alleged  15  month 
denial  of  his  doctor-ordered  Rebetron 
Therapy  as  punishment  for  his  dirty  mari- 
juana test.  Defendants  moved  to  dismiss. 

Analyzing  Johnson’s  deliberate  indif- 
ference claim,  the  court  first  found  under  the 
“objective  prong”  that  although  Johnson  was 
getting  some  treatment,  it  was  in  the  full  knowl- 
edge that  Interferon  therapy  alone  amounted 
to  no  treatment  at  all  - in  fact,  literally  caus- 
ing his  relapse.  In  short,  he  had 
demonstrated  a “serious  medical  need.” 

The  “culpable  state  of  mind”  prong  of 
deliberate  indifference  was  satisfied  by  the 
willful  disobedience  of  a doctor’s  order.  The 
key  point  for  PLN  readers  here  is  that  a cor- 
rectional official  may  not  deliberately 
countermand  or  prevent  a doctor’s  order 
from  being  carried  out.  “Prison  officials  may 
not  'substitute  their  judgments  for  a medi- 
cal professional.’  ...  If  a defendant 
consciously  chose  to  disregard  a nurse’s  or 


The  U.S.  Court  of  Appeals  for  the 
Second  Circuit  reversed  a district 
court’s  dismissal  of  a federal  prisoner’s  dis- 
ciplinary appeal  after  finding  that  a pool  cue, 
per  se,  was  not  a weapon. 

In  August  1999  while  enjoying  a game 
of  pool,  Glenn  Wallace,  a federal  prisoner  in 
New  York  State,  became  involved  in  an  al- 
tercation with  another  prisoner.  Wallace 
struck  that  prisoner  with  a pool  cue.  There- 
after, Wallace  was  convicted  by  a prison 
disciplinary  tribunal  of  violating  the  U.S. 
Bureau  of  Prisons’  (BOP)  Prohibited  Acts 
Code  (PAC)  § 224,  assault,  and  also  violat- 
ing § 104,  possession  of  a weapon. 

Wallace  appealed  his  conviction  on  the 
§104  charge  arguing  that  the  possession 
charge  was  improper  because  a pool  cue  is 
not  a weapon.  The  BOP  rejected  Wallace’s 
appeal  stating  that  “you  clearly  used  it  as 
such  (striking  the  victim  in  the  head),  mak- 
ing the  charge  highly  appropriate.” 

Wallace  then  challenged  his  § 1 04  con- 
viction by  filing  in  U.S.  District  Court  a 
petition  for  writ  of  habeas  corpus  under  28 
U.S.C.  § 2241.  The  district  court  granted  the 
government’s  motion  to  dismiss  for  failure 
to  state  a claim  upon  which  relief  can  be 
granted.  Wallace  appealed. 
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doctor’s  directions  in  the  face  of  medical 
risks,  then  he  may  well  have  exhibited  the 
necessary  deliberate  indifference.” 
(Z entmeyerv.  Kendall  County,  220  F.3d  805, 
8 12  (7th  Cir.  2000.) 

“Personal  involvement”  sufficient  to 
establish  § 1983  liability  did  not  attach  to 
DOC  Commissioner  Glenn  Goord  solely  be- 
cause he  received  a complaining  letter  from 
Johnson.  However,  liability  did  attach  to 
Goord  from  Johnson’s  express  complaint  that 
Goord  was  grossly  negligent  in  supervising 
his  subordinates.  Similarly,  Superintendent 
George  Duncan  was  held  liable. 

Drs.  Koenigsmann  and  Wright  re- 
mained as  defendants  as  well  because  of 
their  direct  involvement  in  implementing 
DOC’s  dirty-test  policy  against  Johnson. 

Finally,  the  defense  of  qualified  immu- 
nity failed  because  no  doctor  could  reasonably 
believe  he  was  not  injuring  Johnson  by  deny- 
ing him  the  only  FDA  treatment  approved 
for  his  disease.  See:  Johnson  v.  Wright,  234 
F.Supp.2d  352  (S.D.N.Y.  2002).  ■ 


In  a refreshingly  insightful  opinion.  Sec- 
ond Circuit  Judge  Amelia  Kearse  found  that 
while  PAC  § 1 04  prohibits  the  “possession, 
manufacture,  or  introduction  of  a gun,  fire- 
arm, weapon,  sharpened  instrument,  knife, 
dangerous  chemical,  explosive,  or  any  am- 
munition” in  a federal  prison,  “this  section 
does  not  appear  to  encompass  the  posses- 
sion of  a pool  cue.” 

Kearse  opined  that  the  PAC’s  authors 
intended  the  word  “weapon”  to  mean  objects 
that  may  be  considered  weapons  without  re- 
gard to  their  use.  “Items  such  as  swords, 
blackjacks,  and  brass  knuckles  come  to  mind; 
pool  cues  are  not  of  this  class.” 

Further,  wrote  Kearse,  § 104  mentions 
only  possession  and  if  a pool  cue  were  a 
“weapon”  within  the  meaning  of  § 104, 
Wallace  would  have  been  punishable  the 
moment  the  cue  was  given  to  him  by  a guard. 

Wallace  did  not  escape  punishment, 
however.  He  violated  the  assault  provision 
of  § 224  and,  because  he  did  not  challenge 
that  conviction  on  appeal,  that  punishment 
was  allowed  to  stand.  The  judgment  of  the 
district  court  on  the  § 1 04  charge  was  va- 
cated and  the  matter  remanded  for  further 
proceedings.  See:  Wallace  v.  Nash,  311  F.3d 
140  (2nd  Cir.  2002).  H 
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Sentences  Upheld  for  TransCor  Driver 
Who  Raped  and  Terrorized  Prisoners 

by  Matthew  T.  Clarke 


A Texas  court  of  appeals  has  upheld 
i TransCor  driver’s  two-year  sen- 
tence for  having  sex  with  a prisoner  and 
ten-year  sentence  for  sexual  assault  of  a fe- 
male prisoner  while  terrorizing  the  other 
prisoners  in  the  van. 

Michael  Jerome  Edwards  was  a driver 
for  TransCor  America,  a private  prisoner 
transport  company  owned  by  Corrections 
Corporation  of  America.  The  victim  was  ar- 
rested in  Corpus  Christi,  Texas,  on  an 
outstanding  warrant  from  Harris  County,  in 
Houston,  Texas.  On  October  19,  1999, 
Edwards  and  David  Jackson,  another 
TransCor  driver,  were  assigned  to  transport 
the  victim  to  Harris  County  in  a van.  The 
van  was  divided  into  three  screened  off  ar- 
eas with  8"  x 8"  portholes  for  feeding  the 
prisoners. 

All  of  the  prisoners  in  the  van  were 
handcuffed  and  shackled  with  a chain  run- 
ning from  the  handcuffs  to  the  shackles. 
Three  prisoners  and  the  victim  of  the  sexual 
assault  were  in  the  van.  During  the  trip, 
Edwards  inserted  a gun  in  the  victim’s  va- 


gina. Together  with  Jackson,  Edwards  (1) 
pulled  to  the  side  of  the  road  and  threatened 
to  shoot  all  the  prisoners  in  a mock  escape; 
(2)  performed  “screen  tests”  in  which  they 
slammed  on  the  brakes,  causing  the  prison- 
ers’ beads  to  slam  into  the  screens  and 
causing  them  injury;  (3)  brandished  weap- 
ons and  told  the  prisoners  that,  if  “they 
told,”  they  would  be  “taken  care  of.”;  (4) 
threatened  to  have  people  at  the  jails  they 
visited  “take  care”  of  the  prisoners  if  they 
said  anything;  and  (5)  threatened  to  use  mace 
on  the  male  prisoners.  Prior  to  Jackson’s  as- 
saults on  the  victim,  he  pulled  on  her  hair 
and  chains  to  intimidate  her.  Shortly  before 
arriving  in  at  the  Harris  County  Jail,  and  while 
the  van  was  still  traveling  on  Interstate  10, 
Edwards  “got  behind  the  driver’s  seat, 
reached  through  the  food  porthole  into  the 
female  prisoners’  compartment,  pulled  com- 
plainant by  her  chains  and  hair  to  the 
porthole,  and  forced  her  to  perform  oral  sex 
on  him.”  After  being  turned  over  to  Harris 
County  Jail  authorities,  the  victim  reported 
the  crimes. 


Edwards  was  tried  for  the  offenses 
that  occurred  in  Harris  County  on  I- 10.  He 
was  convicted  of  improper  sexual  activity 
with  a person  in  custody  and  sexual  as- 
sault. Edwards  appealed  on  the  grounds  that 
he  was  not  a government  employee  and  the 
improper  sexual  activity  charge  applied  only 
to  government  employees,  the  state  failed 
to  prove  the  van  was  in  Harris  County  when 
the  crimes  occurred,  the  state’s  closing  ar- 
gument was  improper,  and  there  was  no  proof 
he  used  or  threatened  to  use  force. 

The  court  of  appeals  upheld  the  con- 
victions holding  that  a person  who  is  an 
“agent”  or  “servant”  of  the  government  was 
a government  employee  for  purposes  of  the 
improper  sexual  activity  statute,  venue  was 
properly  proven  by  Jackson’s  depictions  of 
the  road  signs  he  saw  while  the  rape  oc- 
curred, the  closing  argument  issue  wasn’t 
properly  objected  to,  and  there  was  ample 
evidence  Edwards  threatened  the  use  of 
force.  The  convictions  and  sentences  were 
upheld.  See:  Edwards  v.  State,  97  S.W.3d 
279  (Tex.  App. -Houston  14th  Dist.  2003).  | 
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New  Hampshire  Prison  Commissary  Surcharge  Ruled  an  Illegal  Tax 


The  New  Hampshire  Supreme  Court 
held  that  state  law  RSA  622:7-b, 
which  imposed  a 5%  surcharge  on  the  price 
of  all  commissary  sales,  amounted  to  a dis- 
proportionate tax  in  violation  of  the  New 
Hampshire  Constitution.  The  1999  law, 
whose  beneficiary  for  the  first  $750,000  col- 
lected was  the  victims’  assistance  fund, 
replaced  an  earlier  law  which  had  levied  a 
constitutionally  permissible  1%  sales  sur- 
charge for  maintenance  and  operation  of  the 
commissary.  Although  the  court  recognized 
the  “significant  public  policy  consider- 
ations underlying  victims’  assistance,”  it 
was  ironically  this  feature  that  was  the  law’s 
undoing. 

Darren  Starr  and  1 5 other  prisoners  un- 
successfully  sued  Governor  Jeanne 
Shaheen  in  superior  court  alleging  that  the 
surcharge  violated  New  Hampshire’s  prohi- 
bition against  disproportionate  taxation. 
New  Hampshire  has  no  sales  tax  as  such.  It 


by  John  E.  Dannenberg 

does  permit  levies  for  services  delivered,  pro- 
vided the  charge  is  in  “due  proportion,  so  that 
each  individual’s  share,  and  no  more,  shall  fall 
upon  him.”  The  Supreme  Court  noted  on  ap- 
peal, however,  that  a levy  on  prison 
commissary  sales,  but  upon  no  other  sales  in 
the  state,  placed  an  unconstitutionally  dispro- 
portionate burden  on  prisoners  - indeed  only 
on  prisoners  - to  endow  the  victims’  fund. 

The  state’s  alternative  argument,  that 
this  “special  cost  assessment”  was  legal 
because  of  the  advantages  it  offered,  fell 
flat  because  the  prisoners  were  not  eligible 
for  the  fund’s  advantages.  An  earlier  Proba- 
tion Board  fee  case  cited  by  the  state 
survived  such  a challenge  only  because  that 
questioned  levy  inured  to  the  state’s  gen- 
eral fund  - which,  of  course,  advantaged  all 
persons  uniformly.  Because  the  Supreme 
Court  reached  its  decision  on  the  “dispro- 
portionate” question  presented,  it  did  not 
reach  Starr’s  other  claims  of  ex  post  facto 


laws,  state  and  federal  due  process  claims 
and  equal  protection  rights  claims  which 
have  been  generally  unsuccessful  in  other 
jurisdictions  in  this  type  of  complaint. 

The  Supreme  Court  reversed  and  re- 
manded to  the  Merrimack  County  Superior 
Court  to  determine  the  scope  of  the  remedy. 
Rejecting  a class  certification  motion  as  un- 
necessary, that  court  ordered  “all  those  held 
at  the  New  Hampshire  State  Prison  who  were 
forced  to  pay  the  5%  surcharge,  shall  be 
reimbursed  from  the  date  of  the  filing  of  the 
original  petition,  September  2, 1999.” 

Starr  estimates  the  refund  at  $370,000. 
Starr  also  reports  that  the  prison  is  still  col- 
lecting a surcharge  (now  6%)  but  is  no  longer 
bestowing  it  on  the  victims’  fund.  Instead,  on 
the  day  of  the  Supreme  Court’s  decision,  the 
commissary  treated  itself  to  a 500%  raise  to 
fund  its  operations.  See:  Starr  v.  Governor, 
802  A.2d  1277  (NH  2002);  Starr  v.  Shaheen, 
Merrimack  County  No.  99-E-325.® 


Maryland  Detainee  Chained  to  Pole  Awarded  Damages,  but  No  Fees 


The  U.S.  Fourth  Circuit  Court  of  Ap- 
peals has  affirmed  in  part  a jury  award 
of  damages  against  Maryland  police  officers 
who  left  an  arrestee  tied  to  a pole  in  a deserted 
parking  lot.  The  court  also  affirmed  denial  of 
the  plaintiff’s  motion  for  attorney  fees. 

On  August  17,  1996,  Prince  George 
County,  Maryland  (PGC)  police  officers  An- 
tonio DeBarros,  Kevin  Hodge,  and 
Lieutenant  James  Rozar  arrested  Nelson 
Robles  on  an  outstanding  warrant  from 
neighboring  Montgomery  County.  The  of- 
ficers tried  to  arrange  a custody  transfer  to 
Montgomery  County,  but  were  unsuccess- 
ful. The  officers  then  tied  Robles  to  a metal 
pole  in  a deserted  parking  lot  and  abandoned 
him.  They  called  the  Montgomery  County 
police  anonymously,  and  Robles  was  picked 
up  about  ten  minutes  later 

Robles  sued  the  officers  and  PGC  in  state 
court  in  a nine-count  complaint.  Robles  alleged 
that  his  civil  rights  were  violated  under  both 
the  Maryland  and  U.S.  Constitutions.  The 
case  was  removed  to  federal  court. 
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The  Maryland  Federal  District  Court 
granted  summary  judgment  to  the  defendants 
on  Counts  I-IV  and  let  Robles’  state  law  claims, 
Counts  V-VIII,  proceed  to  trial.  Count  IX  was 
dismissed.  At  trial,  a jury  found  that  Robles’ 
state  due  process  rights  were  violated  and 
awarded  him  $647,000  in  compensatory  and 
punitive  damages.  Robles  appealed,  claiming 
that  the  jury  erred  in  failing  to  find  an  uncon- 
stitutional seizure  in  addition  to  the  due 
process  violation.  The  appeals  court  affirmed 
the  jury  verdict  and  remitted  the  damages 
award  to  $240,000.  Rather  than  accept  the  re- 
mittitur, Robles  opted  for  a new  trial  limited  to 
damages  only.  On  retrial,  a jury  awarded 
$25,000  in  compensatory  damages,  $5,000  in 
punitive  damages  against  Rozar,  and  $ 1 0,000 
in  punitive  damages  against  PGC,  for  a total 
award  of  $40,000.  The  court  declined  to  award 
attorney  fees  under  42  U.S.C.  § 1988,  because 
Robles  had  succeeded  only  on  his  state  law 
claims,  not  his  federal  claims.  Robles  again 
appealed. 

Analyzing  Robles’  claims,  the  Court  of 
Appeals  held  that  the  PGC  officers  committed 
no  Fourth  Amendment  violation  during  the 
course  of  arrest.  The  Fourth  Amendment  pro- 
tection ended  prior  to  Robles’  being  tied  to 
the  pole,  because  the  arrest  was  completed. 
The  court  held  tht  the  officers’  actions  in  ty- 
ing Robles  to  a pole  in  a deserted  parking  lot 
and  abandoning  him  clearly  violated  his  Four- 
teenth Amendment  Due  Process  rights.  The 
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court  held,  though,  that  the  right  violated  was 
not  clearly  established  at  the  time  of  Robles’ 
claim.  Consequently,  the  officers  were  entitled 
to  qualified  immunity. 

Robles  also  challenged  the  remittitur 
and  the  reduced  award  at  the  second  trial. 
The  appeals  court  held  that  the  remittitur 
was  within  the  sound  discretion  of  the  court 
and  opined  that  the  prior  award  was  far  more 
than  the  case  was  worth. 

The  court  upheld  denial  of  attorney 
fees  under  42  U.S.C.  § 1988.  Robles  prevailed 
only  on  his  state  law  claims.  He  was  not  a 
“prevailing  party”  within  the  meaning  of 
section  1988,  which  requires  that  a party 
prevail  on  the  federal  law  claims. 

Finally,  the  appeals  court  reversed  the 
$10,000  punitive  damages  award  against 
PGC.  Maryland  law  shields  counties,  but  not 
police  officers,  from  punitive  damages. 
Thus,  punitive  damages  against  the  county 
were  erroneous. 

The  district  court  decision  and  damages 
award  was  affirmed  in  part,  reversed  in  part, 
and  remanded  for  further  proceedings.  See: 
Robles  v.  Prince  George  County,  Mary- 
land, 302  F.3d  362  (4th  Cir.  2002). 

The  court  denied  rehearing  en  banc.  Sev- 
eral judges  dissented,  arguing  it  was  clear  to 
the  defendants’  actions  were  unlawful  and 
they  were  not  entitled  to  immunity.  See:  Rob- 
les v.  Prince  George  County,  Maryland,  308 
F.3d437  (4th  Cir.  2002).  H 
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Ohio  Warrantless  Arrestees  Must  Be  Arraigned 
Within  48  Hours  of  Arrest 


The  U.S  Court  of  Appeals  for  the  6th 
Circuit  recently  held  that  the  14th 
Amendment  to  the  U.S.  Constitution  re- 
quires warrantless  arrestees  to  be  arraigned 
within  48  hours  of  arrest.  This  was  a civil 
rights  action  under  42  U.S.C.  § 1983,  filed 
after  an  Ohio  man  was  detained  on  a driving 
while  intoxicated  (DWI)  charge  for  nearly  72 
hours  without  being  arraigned. 

On  August  19,  1995,  Lloyd  Alkire  was 
arrested  for  DWI.  He  was  taken  to  the  Holmes 
County  (Ohio)  Jail,  where  he  was  not  ar- 
raigned until  August  22, 1995,  about  72  hours 
after  his  arrest.  On  September  1, 1995,  Alkire 
pleaded  no  contest  to  the  DWI.  He  was  sen- 
tenced to  fifteen  days  in  jail  and  $620  in  fines 
and  costs,  which  he  agreed  to  pay  in 
monthly  installments. 

On  November  15, 1995,  the  trial  court  is- 
sued a show  cause  letter  directing  Alkire  to 
appear  in  court  on  December  13,  1995  to  ex- 
plain why  he  had  not  made  any  payments  on 
his  fine.  Alkire  wrote  the  court,  asserting  fi- 
nancial difficulties  as  his  reason  for  not  paying, 
but  he  did  not  show  up  for  the  hearing.  He 
was  arrested  on  May  20, 1996  and  received  a 
thirty  day  jail  sentence  for  contempt  of  court. 
He  worked  during  his  sentence,  with  his  wages 
going  to  his  fine,  but  court  costs  were  still 
owed  when  he  was  released. 

On  several  other  occasions,  the  court 
directed  Alkire  to  appear  for  hearings  to  ex- 
plain why  he  was  not  paying  his  court  costs. 
He  appeared  for  none  of  those  hearings  and 
was  jailed  each  time  for  contempt  of  court. 
He  finally  filed  his  1983  action  challenging 
the  trial  court  proceedings. 

Alkire  filed  the  1983  action  in  the  U.S. 
District  Court  for  the  Northern  District  of 
Ohio.  A settlement  agreement  resolved  sev- 
eral issues,  and  the  district  court  resolved 
the  remaining  issues  on  summary  judgment 
against  Alkire.  Alkire  appealed  on  several 
grounds  which  will  be  discussed  below. 

1.  ARRAIGNMENT  WITHIN  48  HOURS 

Alkire  argued  that  his  being  held  in  the 
county  jail  on  the  DWI  charge  for  72  hours 
without  being  arraigned  violated  his  right  to 
due  process  of  law  under  the  1 4th  amendment. 
The  state  argued  that  Alkire  also  had  an  out- 
standing arrest  warrant  from  another  jurisdiction, 
which  was  the  reason  for  holding  him  for  more 
than  48  hours  without  an  arraignment. 

On  appeal,  the  6th  Circuit  found  that 
the  14th  Amendment  requires  that  one  de- 
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tained  on  a warrantless  arrest  must  be  ar- 
raigned within  48  hours.  However,  the  6th 
Circuit  found  that  the  record  was  unclear  as 
to  whether  Alkire  was  held  pursuant  to  his 
warrantless  arrest,  or  based  on  the  arrest 
warrant  from  the  other  jurisdiction. 

On  that  basis,  the  6th  Circuit  reversed 
the  district  court’s  grant  of  summary  judg- 
ment for  the  state  as  to  this  ground  and 
remanded  the  case  for  a determination  as  to 
the  reason  for  Alkire’s  being  held  for  72 
hours  without  an  arraignment. 

2.  IMPRISONMENT  FOR  CIVIL  DEBT  - 
13  th  Amendment 

Alkire  sued  trial  Judge  Jane  Irving  and 
Sheriff  Timothy  Zimmerly,  contending  that 
their  incarcerating  him  for  not  paying  his 
court  costs  amounted  to  imprisonment  for  a 
civil  debt  in  violation  of  the  13th  Amend- 
ment to  the  U.S.  Constitution. 

The  6th  Circuit  found  that  indigents 
cannot  be  incarcerated  for  failing  to  pay 
fines,  pursuant  to  the  13th  Amendment. 
However,  that  court  also  found  that  Judge 
Irving  enjoyed  judicial  immunity  from  suit 
on  the  issue.  The  6th  Circuit  also  found  Sher- 
iff Zimmerly  immune  from  suit,  since  he  was 
merely  carrying  out  the  judge’s  written  or- 
der when  he  jailed  Alkire.  Hence  the  district 
court’s  grant  of  summary  judgment  for  the 
state  on  this  issue  was  affirmed. 

3.  FAILURE  TO  CREDIT  JAILTIME 
AGAINST  FINES  AND  COSTS 

Next,  Alkire  argued  that  the  jail  time  he 
served,  part  of  which  was  credited  against 
his  debt,  was  sufficient  to  cancel  out  his 
entire  fine  and  court  costs.  Thus,  the  trial 
court  violated  his  right  to  equal  protection 
of  the  laws  and  due  process  of  law  under  the 
1 4th  Amendment  when  it  jailed  him  thereaf- 
ter for  his  legal  debts. 

The  6th  Circuit  recognized  that  Ohio  law 
requires  that  those  incarcerated  for  not  pay- 
ing fines  must  be  credited  $30  per  day  against 
such  debts.  That  court  found,  however,  that 
much  of  the  time  Alkire  was  imprisoned  was 
for  not  showing  up  for  court  dates,  rather 
than  for  the  fines  owed.  That  court  also  found 
Irving  and  Zimmerly  immune  from  suit  on 
this  issue  as  well.  Thus,  held  the  court, 
Alkire’s  jail  time  was  properly  credited  to  his 
debts,  and  there  was  no  constitutional  vio- 
lation. Hence,  the  district  court’s  grant  of 
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summary  judgment  for  the  state  on  this  issue 
was  also  affirmed. 

4.  IMPRISONMENT  FOR  CIVIL  DEBT  - 
14th  Amendment 

Alkire  also  complained  that  his  being 
imprisoned  for  not  paying  his  fine  and  costs 
violated  his  right  to  due  process  of  law  un- 
der the  14th  Amendment. 

The  6th  Circuit  again  found  the  judge  and 
sheriff  immune  under  the  shield  of  j udicial  im- 
munity. It  also  recognized  that  Alkire  was 
imprisoned  for  contempt  of  court  rather  than 
for  not  paying  fines  and  costs.  Thus,  the  dis- 
trict court’s  grant  of  summary  judgment  for 
the  state  was  also  affirmed  on  this  issue.  See: 
Alkire  v.  Irving,  305  F.3d  456  (6th  Cir.  2002).  ■ 
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First  Circuit  Applies  Mailbox  Rule  to  § 1983  Complaints 

by  Matthew  T.  Clarke 


The  First  Circuit  has  held  that  the 
PLRA’s  exhaustion  of  remedies  re- 
quirement is  an  affirmative  defense,  not 
jurisdictional,  and  failure  to  include  proof  of 
exhaustion  of  state  remedies  will  not  sup- 
port sua  sponte  dismissal.  The  court  also 
applied  the  mailbox  rule  to  §1983  complaints 
and  stated  that  the  prepayment  of  a filing 
fee  is  not  a jurisdictional  prerequisite  in  fil- 
ing a lawsuit.  The  court  also  held  that  the 
failure  of  some  of  the  prisoners  to  sign  a 
notice  of  appeal  was  not  jurisdictional  and 
could  be  corrected. 

Rick  Cassanova,  Demond  Hicks,  Kevin 
Bush,  Antwyan  Pridgett,  Joseph  D.  Williams, 
Gary  Bon,  and  John  Carter,  Massachusetts 
state  prisoners,  filed  suit  in  federal  court  un- 
der § 1 983 , alleging  they  were  beaten,  deprived 
of  medical  treatment,  and  otherwise  seriously 
mistreated  after  a guard  was  assaulted  in  their 
housing  unit  on  April  3,  1995.  Cassanova 
mailed  the  suit  to  the  court  by  giving  it  to 
prison  officials  on  March  18, 199,8.  In  an  en- 
closed cover  letter,  Cassanova  explained  that 
the  filing  fee  would  arrive  separately.  Carter 
and  another  prisoner  then  requested  that 
checks  for  $ 120  and  $30  be  issued  from  their 
trust  funds  to  the  court  to  pay  the  filing  fee. 
Carter  gave  prison  officials  a cover  letter,  to 
be  mailed  with  the  $120  check,  explaining  that 
the  $30  would  arrive  separately. 

On  April  27,  1998,  the  court  clerk  re- 
turned the  complaint  and  $120  check  along 
with  a form  letter  explaining  that  $30  was  still 


owed.  Two  days  later,  Cassanova  sent  the 
clerk  a letter  explaining  that  the  filing  fee 
would  be  resent.  He  also  contacted  an  attor- 
ney with  the  Massachusetts  Correctional 
Legal  Services  that  day,  asking  his  help  in 
ensuring  that  the  complaint  and  fee  arrived 
at  the  court  at  the  same  time. 

On  June  8, 1998,  the  attorney  mailed  the 
clerk  the  complaint  and  a cover  letter  explain- 
ing that  the  fee  would  arrive  separately.  The 
clerk  received  a check  from  Carter’s  trust 
fund  and  cover  letter  on  June  1 1, 1998.  How- 
ever, the  clerk  had  already  returned  the 
complaint  with  a form  letter  indicating  that  it 
would  not  be  filed  without  a filing  fee  or  ac- 
companying motion  to  proceed  in  forma 
pauperis.  The  attorney  then  spoke  directly 
with  the  pro  se  clerk  for  the  court  and  asked 
that  the  check  be  held  until  the  complaint 
could  be  resent.  This  was  done  and  the  com- 
plaint was  finally  docketed  on  July  1, 1998. 

The  district  court  summarily  dismissed 
the  complaint,  finding  that  the  majority  of 
the  allegations  were  time  barred  by  the  three- 
year  Massachusetts  personal  injury  statute 
of  limitations  and  the  remaining  allegation 
was  not  an  Eighth  Amendment  violation. 
Cassanova  signed  and  filed  a notice  of  ap- 
peal “on  behalf  of  all  plaintiffs.” 

Eighteen  months  after  the  notice  of  ap- 
peal was  filed,  prison  officials  claimed  that  all 
prisoners  other  than  Cassanova  had  waived 
their  right  to  appeal  because  they  failed  to 
sign  the  notice  of  appeal.  The  First  Circuit  sent 
the  other  prisoners  a copy 
of  the  notice  of  appeal,  an 
application  to  proceed  in 
forma  pauperis,  and  instruc- 
tion to  sign  and  return  the 
papers  within  14  days  if 
they  wished  to  join  the  ap- 
peal. All  did  so  promptly. 

The  First  Circuit  held 
that  the  failure  to  sign  a 
notice  of  appeal  was  not 
jurisdictional  so  long  as 
the  mistake  is  corrected  as 
soon  as  it  is  brought  to  the 
party’s  attention.  This  was 
done  despite  the  prison 
officials’  long  delay  in 
pointing  out  the  problem. 
This,  combined  with  the 
possibility  that  the  prison- 
ers thought  Cassanova 
could  sign  for  all  of  them 
and  the  requirement  to  read 
pro  se  litigation  generously 

24 


meant  that  the  dismissal  of  the  other  prison- 
ers from  the  appeal  was  unwarranted. 

The  prison  officials  also  alleged  that  the 
prisoners  failed  to  show  that  they  had 
exhauted  state  administrative  remedies.  In  a 
case  of  first  impression  in  the  circuit,  the  First 
Circuit  joined  the  Third,  Fifth,  Sixth,  Seventh, 
Eighth,  Ninth,  Tenth,  and  D.C.  Circuits  in 
holding  that  the  failure  to  prove  exhaustion 
was  not  jurisictional.  Therefore,  it  could  not 
support  a dimissal  by  the  trial  court  on  its 
own  motion.  However,  the  exhaustion  re- 
quirement was  mandatory.  Therefore,  the 
First  Circuit  returned  the  case  to  the  district 
court  for  development  of  the  record  on 
whether  the  prisoners  had  exhausted  their 
administrative  remedies.  Cassanova  v. 
DuBois,  289  F.3d  142  (1st  Cir.  2002). 

The  prisoners  presented  evidence  to 
the  district  court  that,  at  the  time  of  the  al- 
leged assaults,  the  Massachussets  prison 
system  had  almost  uniformly  labeled  griev- 
ances complaining  of  civil  rights  violations 
as  not  grievable.  Therefore  the  prison  sys- 
tem had  no  grievance  procedure  for  this  type 
of  complaint.  Furthermore,  the  prisoners’ 
ability  to  exhaust  whatever  administrative 
they  did  have  expired  before  the  statutory 
requirement  for  exhaustion  was  enacted. 
Therefore,  the  PLRA  could  not  provide  sup- 
port for  a sua  sponte  dismissal.  However, 
the  prison  officials  could  pursue  this  as  an 
affirmative  defense  in  future  proceedings. 

Joining  the  Second,  Fourth,  Fifth,  and 
Sixth  Circuits,  the  First  Circuit  also  held  that 
the  mailbox  rule  of  Houston  v.  Lack,  487  F.3d 
266  (1988)  should  apply  to  § 1 983  filings.  There- 
fore, all  of  the  alleged  violations  were  viable. 

Finally,  the  First  Circuit  held  that  the  ad- 
vance payment  of  a filing  fee  or  inclusion  of 
a motion  to  proceed  in  forma  pauperis  is  not 
a jurisdictional  prerequisite  to  a lawsuit.  28 
U.S.C.  § 1915  allows  a district  court  to  re- 
quire advance  payment  of  filing  fees.  Local 
Rule  4.5  for  the  District  of  Massachusetts 
permits  a clerk  to  refuse  to  perform  any  fee- 
requiring  services  until  the  fee  has  been  paid. 
However,  they  did  not  make  prepayment  of 
filing  fees  mandatory.  From  the  record  it  was 
clear  that  the  prisoners  did  everything  they 
could  in  an  attempt  to  comply  with  the  local 
rule.  Thus,  the  prisoners’  complaint  should 
be  considered  timely  filed  when  they  first 
turned  it  over  to  prison  authorities.  There- 
fore, the  dismissal  was  reversed  and  the  case 
returned  to  the  district  court  for  further  pro- 
ceedings. See:  Cassanova  v.  Dubois,  304 
F.3d  75  (1st  Cir.  2002).  | 
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Diet  of  Raw  Cabbage  and  Food  Loaf  States 
Eighth  Amendment  Claim 


The  U.S.  Court  of  Appeals  for  the 
Second  Circuit  reversed  a district 
court’s  dismissal  of  a prisoner’s  claim  that  he 
suffered  cruel  and  unusual  punishment  when 
he  was  placed  in  solitary  confinement  and  fed 
a nutritionally  inadequate  diet. 

Darryl  Phelps,  a prisoner  at  New  York’s 
Southport  Correctional  Facility,  complained  that 
he  was  wrongly  charged  with  throwing  a 
styrofoam  cereal  bowl  at  N.  Kapnolas,  a prison 
guard.  As  punishment,  Kapnolas  placed  Phelps 
in  solitary  confinement  where,  for  14  days,  he 
was  fed  a diet  consisting  solely  of  raw  cabbage 
and  a bread-like  loaf  that  appeared  to  contain 
ground  vegetables. 

Phelps  complained  that  because  the  diet 
was  nutritionally  inadequate,  he  lost  30  pounds 
and  he  suffered  severe  abdominal  pain  and 
emotional  distress,  all  in  violation  of  his  Eighth 
and  Fourteenth  Amendment  rights. 

Phelps’  original  complaint  was  filed  in 
J uly  1 994.  The  district  court  dismissed  for  fail- 
ure to  plead  the  essential  elements  of  a 42 
U.S.C.  §1983  action  and  for  failure  to  state  a 
claim.  On  appeal  in  August  1997,  the  Second 
Circuit  affirmed  in  part,  vacated  in  part,  and 
remanded  with  instructions  for  the  district 
court  to  consider  whether  the  imposition  of 
the  restricted  diet  deprived  Phelps  of  his 
Eighth  Amendment  rights. 

After  Phelps  filed  an  amended  complaint, 
the  district  court  again  dismissed  after  find- 


ing that  Phelps  failed  to  allege  that  defen- 
dants, through  the  imposition  of  the 
restricted  diet  for  14  days,  placed  him  at 
substantial  risk  of  serious  harm.  Once 
again,  Phelps  appealed. 

On  his  second  appeal  (reported  here), 
the  Second  Circuit  held  that  while  the  Con- 
stitution does  not  mandate  comfortable 
prisons,  prisoners  may  not  be  denied  the 
minimum  civilized  measures  of  life’s  neces- 
sities.  The  states  must  not  deprive 
prisoners  of  basic  human  needs  such  as 
food,  clothing,  shelter,  medical  care,  and 
reasonable  safety,  said  the  court. 

“With  these  requirements  in  mind,”  the 
court  ruled,  “we  are  satisfied  that  Phelps’ 
amended  complaint  states  an  Eighth 
Amendment  claim.” 

The  Second  Circuit  found  that  the  dis- 
trict court  had  improperly  held  Phelps  to  a 
heightened  pleading  standard  by  requir- 
ing him  to  plead  additional  facts  to  support 
his  claim.  Citing  Fed.R.Civ.P.  8(a)(2)  which  re- 
quires only  a “short  and  plain  statement  of  the 
claim  showing  that  the  pleader  is  entitled  to 
relief,”  the  court  reversed  the  dismissal  and 
found  that  Phelps’  amended  complaint  ad- 
equately stated  an  Eighth  Amendment  claim. 

The  matter  was  remanded  to  district 
court  with  instructions  to  permit  discov- 
ery to  proceed.  See:  Phelps  v.  Kapnolas, 
308  F3d  1 80  (2nd  Cir  2002).  ■ 


Massachusetts  Constitution  Entitles 
Prisoners  to  Wear  Kufi  Caps 


A Massachusetts  Appellate  Court 

./Alias  held  Article  46,  § 1 of  the  Amend- 
ments to  the  Massachusetts  Constitution 
allows  prisoners  to  possess  and  wear  kufi 
caps.  Saifullah  Abdul-Alazim,  a prisoner  at 
the  Massachusetts  Correctional  Facility  at  Ce- 
dar Junction,  was  placed  in  the  Departmental 
Disciplinary  Unit  (DDU)  and  was  prohibited 
from  wearing  his  kufi.  Elis  numerous  requests 
to  possess  and  wear  his  kufi  were  denied,  and 
he  filed  a complaint  in  Superior  Court,  which 
was  dismissed  on  summary  judgment.  The 
dismissal  was  based  on  prison  officials’  as- 
serted penological  justification  for  the  rule:  to 
prevent  kufi  caps  from  hiding  contraband  or 
dangerous  instrumentalities. 

Abdul-Alazim  appealed.  While  his  com- 
plaint alleged  F irst  Amendment  and  Article  46 
claims,  only  the  latter  was  briefed  and  ad- 
dressed by  the  Appellate  Court.  The  Court 
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found  the  record  showed  prisoners  in  open 
population  and  the  Disciplinary  Segregation 
Unit,  a higher  security  cell  area  than  DDU, 
could  wear  and  possess  a kufi;  another  pris- 
oner wore  his  kufi  in  the  DDU  for  six  years; 
in  the  winter  months  prisoners  are  given  a 
thick  stocking-like  knit  hat,  which  is  more 
conducive  to  hiding  contraband  than  the 
kufi,  which  is  a skull  cap.  These  factors  dis- 
puted prison  officials’  justification  for  their 
ban  on  kufi’s  in  the  DDU. 

The  Court  reversed  the  grant  of  sum- 
mary judgment  with  instructions  for  entry 
by  the  Superior  Court  of  declatory  j udgment 
stating  prison  officials  may  not  prohibit  pris- 
oners from  possessing  and  wearing  a kufi  in 
the  DDU,  in  the  practice  of  religion,  while 
allowing  guards  to  search  kufis.  See:  Abdul- 
Alazim  v.  Superintendent,  778  N.E.2d  946 
(Mass.  App.  2002).  | 
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Successive  Petition  Habeas  Rule  in 
Parole  and  Disciplinary  Cases 


The  Seventh  and  Ninth  U.S.  Circuit 
Courts  of  Appeal,  in  unrelated  cases, 
have  construed  and  applied  the  “second  or  suc- 
cessive petition”  rule  of  28  U.S.C.  § 2244(b). 
The  rule  requires  that  a state  prisoner  bringing 
a “second  or  successive  petition”  for  habeas 
corpus  relief  under  28  U.S.C.  §2254  first  seek 
permission  of  the  federal  appeals  court  to  file 
the  petition. 

In  the  Seventh  Circuit,  David  Harris,  an  In- 
diana prisoner,  was  sanctioned  by  the  prison 
conduct  board  for  a rules  violation  and  lost  good- 
time credit,  thus  lengthening  his  imprisonment 
term.  Harris  filedahabeas  petition  under28  U.S.C. 
§2254  claiming  violation  of  his  due  process  rights. 
The  district  court  dismissed  the  petition  and  de- 
nied a subsequently-filed  Fed.R.Civ.Proc.  60(b) 
motion  to  vacate  the  dismissal. 

Harris  appealed  the  dismissal  and  the  rule 
60(b)  denial.  The  Seventh  Circuit  dismissed  the 
appeal  as  untimely  and  affirmed  the  rule  60(b) 
denial.  Harris  then  petitioned  to  file  a “second 
or  successive  petition”  on  the  basis  of  new 


evidence.  In  his  application,  Harris  ques- 
tioned whether,  §2244(b)  applied  to  §2254 
petitions  that  arise  from  prison  disciplin- 
ary cases. 

The  Seventh  Circuit  held  that 
§2244(b)  applies  to  all  §2254  petitions, 
“because  section  2254  provides  the  ex- 
clusive federal  remedy  for  a person  who, 
being  in  state  custody  pursuant  to  the 
judgment  of  a state  court,  wishes  to  chal- 
lenge a sanction  that  affects  the  length  of 
his  custody,”  including  later-imposed  ad- 
ministrative sanctions.  Because  Harris 
failed  to  indicate  what  new  evidence  he 
could  present  to  justify  relief,  the  applica- 
tion was  denied.  See:  Harris  v.  Cotton, 
296  F.3d  578  (7th  Cir.  2002). 

In  the  Ninth  Circuit,  Alaska  prisoner 
Raymond  Hill  sought  permission  to  file 
second  or  successive  habeas  petitions 
challenging  his  conviction  on  double 
jeopardy  grounds  and  challenging  the 
constitutionality  of  Alaska’s  “mandatory 


parole”  scheme,  particularly  the  way  pa- 
role release  dates  are  calculated.  Hill  had 
previously  filed  “numerous  habeas  peti- 
tions” challenging  his  conviction. 

The  Ninth  Circuit  held  that  the  phrase 
“second  or  successive  petition”  should 
not  be  interpreted  literally.  Rather,  the  court 
held,  it  should  be  interpreted  “as  derivative 
of  the  ‘abuse-of-the-wrif  doctrine”  used  by 
courts  prior  to  the  Antiterrorism  and  Effec- 
tive Death  Penalty  Act  (AEDPA).  Thus,  a 
petition  is  “second  or  successive”  solely 
because  a prisoner  had  previously  filed  a 
habeas  petition. 

The  Court  held  that  Hill  did  not  need 
permission  to  file  a “second  or  succes- 
sive petition”  challenging  Alaska’s 
“mandatory  parole”  scheme.  The  issue, 
the  court  noted,  was  never  previously 
addressed  on  the  merits.  The  application 
for  a successive  petition  challenging  Hill’s 
conviction  was  denied.  See:  Hill  v State 
of  Alaska,  297  F.3d  895  (9th  Cir.  2002).  ■ 


Bond  Fees  State  Eighth  Amendment  Claim 


The  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  reversed  a district 
court’s  dismissal  of  a lawsuit  by  arrestees 
who  challenged  Illinois  counties’  practice  of 
charging  a bond  fee  as  a condition  of  re- 
lease fromjail. 


Six  former  arrestees  brought  an  action  un- 
der 42  U.S.C.  § 1 983  on  I iglith  Amendment  grounds 
of  excessive  bail.  They  complained  that  at  least  1 9 of 
Illinois’  102  counties  charge  a bond  fee  to  detainees 
who  are  released  on  bail  or  on  their  own  recogni- 
zance. The  bond  fees,  authorized  by  Illinois  state 
law,  vary  between  $1  and  $45 
and  are  collected  in  addition  to 
any  bail  amount  due. 

Four  of  the  plaintiffs  each 
paid  an  $ 1 1 bond  fee  for  re- 
lease from  Kane  County  Jail 
while  two  plaintiffs  each  paid 
a $ 1 5 bond  fee  for  release  from 
DuPage  County  Jail.  Plaintiffs 
asked  the  district  court  for 
Fed.R.Civ.P.23  class  certifica- 
tion to  include  all  individuals 
affected  by  the  procedure  in  19 
Illinois  counties.  The  district 
court  granted  defendants’  mo- 
tion to  dismiss  the  action  and 
plaintiffs  appealed. 

Three  questions  were  pre- 
sented for  review  on  appeal. 
First,  should  the  district  court 
have  dismissed  the  individual 
plaintiffs’  suit  against  the  two 
counties  that  charged  the 
bond  fees?  Second,  should 
the  district  court  have  denied 
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class  certification  for  the  plaintiffs  who  had 
paid  the  fees  to  Kane  and  DuPage  coun- 
ties? And  third,  did  the  putative  plaintiff 
class  have  standing  to  sue  all  19  counties 
even  if  not  all  members  of  the  class  suffered 
injury  from  each  county? 

On  the  first  question,  the  district  court 
neither  cited  grounds  for  dismissal  nor  did 
it  explain  why  it  thought  the  individual 
plaintiffs  lacked  standing  to  sue.  Accord- 
ingly, the  Seventh  Circuit  reversed  the 
dismissal  of  the  plaintiffs’  individual  suits. 

Second,  the  district  court’s  reason- 
ing for  denial  of  class  certification  against 
Kane  and  DuPage  counties  was  unclear. 
Because  the  district  court  did  not  explain 
why  plaintiffs  failed  to  satisfy  the  require- 
ments for  class  certification,  the  appellate 
court  reversed  the  dismissal  of  the  puta- 
tive class  action  against  the  two  counties. 

Third,  the  Seventh  Circuit  was  faced 
with  the  situation  where  each  named  plain- 
tiff in  the  class  may  not  have  been  harmed 
by  each  of  the  19  defendant  counties.  Be- 
cause the  district  court  failed  to  perform  a 
Rule  23  analysis  of  this  situation,  the  de- 
nial of  class  standing  to  sue  all  defendants 
was  reversed  and  remanded  to  the  district 
court  for  further  inquiry.  See:  Payton  v. 
County  of  Kane,  308  F.3d  673  (7th  Cir. 
2002).  ■ 
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Use  of  Pepper  Spray  States  Eighth  Amendment  Claim 


The  U.S.  Court  of  Appeals  for  the 
Eighth  Circuit  affirmed  a district 
court’s  denial  of  summary  judgment  for 
prison  guards  who  pepper  sprayed  a pris- 
oner and  threw  him  to  the  ground. 

In  October  1998,  prison  guards  confis- 
cated a radio  from  the  cell  of  Byron  Treats,  a 
prisoner  at  Arkansas’  North  C entral  State  Prison. 
Treats  was  later  summoned  to  the  office  of  Lt  J. 
Beaty  where  he  signed  a confiscation  form.  James 
Morgan,  a prison  guard  at  Beaty’s  office,  de- 
manded that  Treats  accept  his  copy  of  the 
fonn.  Treats  declined,  Morgan  insisted,  Treats 
turned  to  talk  with  the  lieutenant  and,  without 
warning,  Morgan  sprayed  Treats  in  the  face 
with  a prolonged  burst  of  capsaisin  pepper 
spray.  Beaty,  absent  provocation,  ran  out  of 
his  office  and  slammed  Treats  to  the  floor 
where  he  was  handcuffed. 

Treats  was  taken  to  the  prison’s  infir- 
mary where  his  eyes  and  skin  were  flushed 
with  water.  He  was  cited  for  a major  disci- 
plinary violation,  placed  in  solitary 
confinement,  sentenced  to  15  days  of  puni- 
tive isolation,  and  relieved  of  90  days’  good 


time.  His  administrative  appeals  and  griev- 
ance were  denied. 

In  January  1999,  Treats  brought  an  ac- 
tion in  U.S.  District  Court  under  42  USC 
§1983  where  he  alleged  his  Eighth  Amend- 
ment rights  were  violated  when  he  was 
unnecessarily  sprayed  with  capsaisin, 
slammed  down,  and  handcuffed. 

In  district  court,  Morgan  and  Beaty 
moved  for  summary  judgment  on  grounds 
that  Treats  failed  to  state  a constitutional 
violation  and,  because  their  use  of  force  had 
been  reasonable,  they  were  entitled  to  quali- 
fied immunity.  The  district  court  denied  the 
motion  and  the  guards  appealed. 

On  interlocutory  appeal,  Treats  ex- 
plained that  an  Eighth  Amendment  claim 
exists  when  a prison  guard  uses  pepper 
spray  on  a prisoner  who  does  nothing  more 
than  question  a guard’s  actions  but  other- 
wise poses  no  threat.  Treats  also  presented 
evidence  to  show  that  the  guards  acted 
maliciously  and  with  intent  to  cause  injury 
when  Morgan  sprayed  him  and  Beaty  threw 
him  down. 


To  overcome  the  guards’  claim  of  qualified 
immunity,  Treats  argued  that  Iris  constitutional 
rights  were  clearly  established  and  that  the 
guards  should  have  known  that  their  actions 
violated  those  rights.  At  the  time  Treats  was 
sprayed,  it  was  undisputed  that  prison  guards 
did  not  have  a blank  check  to  use  force  when- 
ever a prisoner  was  being  difficult. 

Moreover,  Arkansas  prison  regulations 
authorized  the  use  of  force  only  when  a pris- 
oner is  threatening  physical  harm,  refuses 
to  produce  an  item,  or  refuses  to  relocate. 
Regulations  also  forbid  the  use  of  pepper 
spray  without  warning.  Morgan  and  Beaty 
should  therefore  have  been  aware  that  their 
actions  violated  Treats’  rights. 

Since  Treats  presented  sufficient  evidence 
to  show  a violation  of  his  Eighth  Amendment 
rights,  and  further  evidence  to  defeat  de- 
fendants’ claim  of  qualified  immunity,  the 
Eighth  Circuit  found  that  the  district  court 
did  not  err  in  denying  summary  judgment  to 
the  guards  and  remanded  the  matter  for  fur- 
ther proceedings  in  district  court.  See  Treats 
v.  Morgan,  308  F.3d  868  (8th  Cir.  2002).  ■ 


Oregon  Prisoner  Stated  Negligence 
Claim  Concerning  Lost  Property 


The  Oregon  Court  of  Appeals  re- 
versed a trial  court’s  dismissal  of 
a state  prisoner’s  negligence  action 
against  the  state  and  a prison  guard  re- 
lated to  the  guard’s  handling  of  his 
property,  which  resulted  in  the  loss  of  his 
glasses.  The  court  of  appeals  accepted  the 
State’s  concession  that  the  trial  court 
erred  in  granting  the  State’s  motion  for 
judgment  on  the  pleadings. 

Alvin  Canell,  a prisoner  of  the  Oregon 
State  Penitentiary,  was  placed  in  segrega- 
tion and  guard  Vicki  Brownley  was  assigned 
the  task  of  removing  his  property  from  the 
cell  he  previously  occupied.  Upon  release 
from  segregation  Canell  discovered  that  his 
glasses  were  missing  from  his  property. 

Canell  fded  a tort  action,  against  the 
State  and  Brownley,  alleging  various  acts  of 
negligence  which  resulted  in  the  loss  of  his 
glasses.  The  trial  court  granted  the  State’s 
motion  for  judgment  on  the  pleadings  and 
Canell  appealed. 

On  appeal,  the  court  accepted  the 
State’s  concession  that  it  was  not  entitled  to 
discretionary  immunity,  and,  therefore,  the 
trial  court  erred  in  granting  judgment  on  the 
pleadings  on  that  basis.  The  court  concluded 


that  Brownley’s  violation 
of  Oregon  Department  of 
Corrections  (ODOC)  rules 
related  to  the  handling  of 
prisoner  property  did  not 
amount  to  negligence  per 
se  because  the  rule  was 
promulgated  to  protect 
the  ODOC  from  liability 
for  lost  property,  rather 
than  to  protect  prisoners. 
That  being  said,  the  court 
accepted  the  State’s  con- 
cession that  judgment  on 
the  pleadings  was  not 
proper  because  “plaintiff’s 
complaint  does  not  ap- 
pear to  be  limited  to 
negligence  per  se  theory.” 
The  court  concluded  that 
when  viewed  in  the  light 
most  favorable  to  plain- 
tiff, his  “allegations  are 
sufficient  to  state  a claim 
of  general  negligence.” 
See:  Canell  v.  Oregon,  58 
P.3d  847  (Or.App.  2002). 
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Texas  Prisoners  May  Challenge  Loss 
of  Good  Time  Class  Via  Habeas  Corpus 

by  Matthew  T.  Clarke 


The  Fifth  Circuit  court  of  appeals  has 
held  that  prisoners  whose  manda- 
tory release  dates  are  adversely  affected  by 
a change  in  their  good  time  earning  class 
resulting  from  prison  disciplinary  actions 
may  challenge  the  actions  via  habeas  corpus. 
It  also  held  that  the  one-year  AEDPA  limita- 
tions period  applies  to  habeas  challenges  to 
prison  disciplinary  actions,  starting  from  the 
date  of  the  disciplinary  hearing. 

Edwin  Earl  Kimbrell,  a Texas  state  pris- 
oner, filed  a habeas  corpus  action  under  28 
U.S.C.  § 2254,  contesting  the  outcome  of  a 
prison  disciplinary  action  which  resulted  in 
an  adverse  change  in  his  good  time  earning 
status  (class).  The  district  court  dismissed  the 
habeas  action  as  untimely.  Kimbrell  appealed. 

In  a case  of  first  impression,  the  Fifth  Circ  uit 
held  that  a Texas  prisoner  who  is  eligible  for  man- 
datory supervision  and  whose  mandatory 
supervision  release  date  is  adversely  affected  by 
a reduction  in  class  in  a prison  disciplinary  action 


may  challenge  the  outcome  of  the  prison  dis- 
ciplinary action  via  federal  habeas  corpus. 

The  Fifth  Circuit  also  held  that  the  one- 
year  AEDPA  limitation  period  of  28  U.S.C.  § 
2244(d)(1)  applies  to  habeas  corpus  petitions 
challenging  the  outcome  of  prison  disciplin- 
ary actions.  The  date  from  which  the  one-year 
is  to  run  is  the  date  of  the  disciplinary  hearing. 
The  timely  pendency  of  administrative  pro- 
ceedings challenging  the  disciplinary  action 
tolls  the  limitation  period,  hr  this  case,  Kimbrell 
did  not  file  a grievance  until  more  than  a year 
after  the  hearing  and  did  not  file  the  habeas 
action  until  nearly  two  years  after  the  hearing. 
Therefore,  the  petition  was  time-barred  and 
the  F ifth  C ircuit  upheld  the  district  court’s  dis- 
missal of  the  habeas  action. 


In  making  this  ruling,  the  Fifth  Circuit 
expressly  rejected  Kimbrell’s  argument  that 
a prison  disciplinary  hearing  was  not  a “State 
court”  and  did  not  result  in  a “judgment” 
within  the  meaning  of  the  AEDPA  and  there- 
fore the  AEDPA  contained  no  limitation 
period  for  prison  disciplinary  actions.  This 
conflicts  with  the  Seventh  Circuit’s  decision 
in  Cox  v.  McBride , 279  F.3d  492  (7th  Cir.  2002). 

The  Fifth  Circuit  rejected  Kimbrell’s  ar- 
gument that  the  administrative  grievance 
appeals  process  should  be  treated  as  the  dis- 
ciplinary equivalent  of  a direct  appeal  and 
therefore  the  limitation  period  should  start 
when  the  administrative  grievance  appeal 
ends.  See:  Kimbrell  v.  Cockrell,  311  F.3d  361 
(5th  Cir.  2002).  H 
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The  Wisconsin  Supreme  Court  has 
held  that  Gary  Tate  is  entitled  to 
immunity  for  statements  made  at  court  im- 
posed sex  offender  treatment,  and  the 
revocation  of  his  probation  for  refusing  to 
make  admissions  to  his  crime  without  immu- 
nity was  improper.  Tate,  47,  was  convicted 
after  a jury  trial  of  sexually  assaulting  his 
former  stepdaughter  on  at  least  three  occa- 
sions. After  Tate  was  convicted,  the  trial 
court  stayed  a 25  year  prison  sentence, 
placed  him  on  20  years  probation,  and  re- 
quired him  to  “participate”  in  all  counseling 
programs  arranged  by  probation  agentfs], 
including  sex  offender  treatment. 

At  trial,  Tate  testified  he  did  not  engage 
in  sexual  misconduct.  When  his  group  treat- 
ment began,  Tate  was  placed  in  a “denier’s 
group”  to  help  him  deal  with  his  denial.  As  a 
part  of  the  program,  Tate  was  required  to 
sign  a release  authorizing  disclosure  of  any 
information  acquired  to  Tate’s  “probation 
and  parole  agent,  the  Department  of  Cor- 
rections and  any  officer  of  court,  or  any  court 
proceedings.”  Tate  signed  the  form,  but  on 
advice  of  counsel  refused  to  discuss  any 
facts  surrounding  his  conviction,  believing 
any  statements  he  made  could  be  used  at  a 
new  trial  if  his  pending  appeal  was  granted. 

After  eight  sessions,  Tate  was  terminated 
from  the  treatment  program  because  he  refused 
“to  give  any  details  of  any  sexual  inappropri- 
ateness with  his  victim.”  Tate  moved  the  trial 


court  to  modify  the  probation  conditions  until 
his  appeal  was  resolved,  which  was  denied. 
Two  weeks  later,  Tate’s  probation  was  re- 
voked. Tate  appealed.  The  Appellate  Court 
held  that  although  a probationer  with  an  ac- 
tive appeal  cannot  be  revoked  for  refusing  to 
admit  the  crime,  Tate  waived  this  Fifth  Amend- 
ment claim  when  he  failed  to  appeal  the  denial 
of  his  motion  to  modify. 

On  certiorari,  the  Supreme  Court  held 
no  authority  exists  for  the  Appellate  Court’s 
requirement  to  appeal  the  motion  to  modify. 
A probationer  need  only  seek  review  of  his 
revocation  of  Fifth  Amendment  grounds 
once  revocation  occurs.  The  decision  in  this 
case  is  distinguished  from  Me  Kune  v.  Liles, 
122  S.  Ct.  2017  (2002),  which  held  the  exer- 
cise of  the  Fifth  Amendment  need  not  be 
cost  free.  The  Court  found  Tate  legitimately 
feared  that  statements  he  made  in  treatment 
could  be  used  against  him  at  a new  trial  or  in 
a prosecution  for  perjury.  For  Tate,  the  cost 
for  exercising  his  right  to  silence  was  loss 
of  conditional  liberty,  which  is  compulsion 
prohibited  by  the  Fifth  Amendment. 

Accordingly,  the  Court  held  that  com- 
pelled statements  are  entitled  to  immunity 
and  may  not  be  held  against  a defendant  for 
any  evidentiary  purpose  in  a criminal  pros- 
ecution. Tate’s  parole  revocation  was 
reversed.  See:  State  ex  re  Tate  v.  Schwarz, 
257  Wis.  2d  40, 654  N.W.2d  438  (Wis.  2002). 
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County  Liable  for  Sheriff’s  Failure  to  Remove 
Invalid  Warrant  From  Computer 


The  Eleventh  Circuit  Court  of  Ap- 
peals held  that  Georgia  Sheriffs  are 
a county  policymaker  regarding  their  duties 
in  the  maintenence  and  recall  of  criminal 
warrants  thus  making  the  county  liable  in  a 
§ 1983  action  for  the  Sheriff’s  failure  to  re- 
move an  invalid  warrant  from  his  computer 
database  which  resulted  in  a false  arrest. 

In  1985,  Brian  Grech  was  arrested  for 
speeding  and  DU1  in  Clayton  County,  Geor- 
gia. He  posted  bond  and  returned  home  to 
Kentucky.  His  bond  was  revoked  and  a 
bench  warrant  issued.  Upon  learning  of  the 
missed  court  date  he  returned  to  Georgia, 
pleaded  guilty  and  was  sentenced  to  a fine 
and  probation.  Grech  was  never  informed  of 
the  warrant.  In  1998,  he  was  stopped  for  a 
traffic  violation  in  Kentucky  and  police  found 
the  1985  warrant  still  active.  He  spent  9 hours 
in  jail  before  bonding  out. 

Grech  filed  suit  in  federal  court  against 
Clayton  County,  alleging  that  his  civil  rights 
were  violated  by  his  arrest  on  the  invalid 
warrant  that  Clayton  County  had  failed  to 
recall.  Among  numerous  state  tort  claims, 
including  intentional  infliction  of  emotional 
distress,  false  arrest,  and  false  imprisonment, 


he  claimed  that  his  false  arrest  was  also  a 
violation  of  the  Fourth  Amendment  as  an 
unreasonable  search  and  seizure  along  with 
a due  process  violation  of  the  Fourteenth 
Amendment  of  the  U.S.  Constitution. 

Clayton  County  filed  for  summary  judg- 
ment, asserting  that  “it  could  not  be  held 
liable  for  the  actions  of  the  Clayton  County 
Sheriff ...  because  the  Sheriff  was  an  agent 
of  the  state,  not  the  County.”  The  U.S.  dis- 
trict court  granted  summary  judgment  and 
Grech  appealed. 

The  court  of  appeals  reversed  and  re- 
manded, noting  that  a county  is  liable  under 
§ 1 983  when  policy  or  custom  is  executed  by 
official  policymakers.  The  court  then  deter- 
mined that  Georgia  sheriffs  are  the  final 
official  policymaker  regarding  the  training  of 
computer  operators  as  to  the  “safeguard 
against  invalid  warrants  remaining  on  the 
system.”  As  such,  the  county  is  not  shielded 
by  1 1th  Amendment  immunity.  Note  that  this 
same  court  held  that  Alabama  sheriffs  are 
not  county  policymakers  in  McMillian  v. 
Monroe  County,  520  U.S.  781  (1997).  See: 
Grech  v.  Clayton  County,  Georgia,  288  F.3d 
1277(1 1th  Cir.  2002).  B 


Alabama  Highway  Labor  Kills  Three 
Prisoners,  Three  More  Injured 


In  a sudden  surge  of  mayhem,  three 
Alabama  prisoners  were  killed  in  sepa- 
rate incidents  and  three  more  were  injured. 
Prisoner  highway  labor  was  temporarily  sus- 
pended. OnApril  11, 2003,  Dairron  Clark,  33, 
was  struck  and  killed  by  a minivan  on  Inter- 
state 10  in  Mobile,  Alabama.  Clark,  serving  a 
life  sentence,  was  on  a work-release  detail. 

Two  weeks  later,  on  April  24,  death 
struck  again  when  Jeffery  Allan  Hunt,  40, 
was  struck  by  a 2002  Kia.  The  tiny  car 
slammed  into  a concrete  barrier  along  Inter- 
state 65  near  the  Montgomery  city  limits,  and 
then  spun  out  of  control  before  striking  Hunt 
and  three  other  prisoners  who  were  injured 
and  taken  to  a Montgomery  hospital.  Hunt, 
serving  seven  years,  was  collecting  debris 
along  the  highway  with  his  fellow  prisoners. 
The  injured  prisoners  included  Eddie  Aaron, 
54,  serving  15  years;  Nigel  Hamilton,  37,  serv- 
ing 20  years;  and  Ron  Woolen,  30,  serving 
20  years.  These  prisoners  were  from  the 
Stanton  Correctional  Facility. 

According  to  Alabama  Department  of 
Corrections  spokesman  Brian  Corbett,  an 
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unidentified  third  prisoner  was  killed  in  Bul- 
lock County  when  he  fell  from  a sanitation 
truck. 

While  the  labor  suspension  lasted  only 
a week,  it  reportedly  affected  about  1,000 
prisoners  who  work  on  outside  programs 
statewide.  Many  cash-strapped  areas  rely 
on  prison  slave  labor  for  their  labor-inten- 
sive projects.  For  example,  the  parks  and 
grounds  departments  of  Bay  Minnette  rely 
heavily  on  slave  labor  from  the  Loxley  Com- 
munity Work  Center.  In  only  a few  days  of 
the  suspension  they  were  already  hurting, 
according  to  city  administrator  Chris  Miller. 
Likewise,  in  Daphne,  over  a dozen  prisoners 
slave  daily  to  keep  the  city  from  coughing 
up  funds  to  pay  civilians. 

It  was  reported  that  all  safety  precau- 
tions were  in  place,  including  prisoners 
wearing  bright  orange  vests  and  posted 
signs,  but  a review  of  safety  procedures  was 
promised.  | 

Sources:  Montgomery  Advertiser,  Birming- 
ham News,  database,  corrections.com 
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Supreme  Court  Upholds  Federal  Tolling  Statute; 
$80,000  South  Carolina  Jail  Death  Verdict  Reinstated 


Reversing  the  Supreme  Court  of 
South  Carolina,  the  United  States 
Supreme  Court,  in  a unanimous  decision, 
heldthat28  U.S.C.  § 1367(d)  is  constitutional. 
The  decision  reinstates  a judgment  against 
a South  Carolina  county  jail  in  a wrongful 
death  claim. 

On  October  14, 1994,  Carl  H.  Jinks  was 
jailed  in  the  Richland  County,  South  Caro- 
lina detention  center  for  failure  to  pay  child 
support.  Four  days  later,  he  died  of  compli- 
cations from  alcohol  withdrawal.  In  1996, 
within  the  applicable  state  statute  of  limita- 
tions, Susan  Jinks,  Carl’s  widow,  sued 
Richland  County  and  officials  of  the  deten- 
tion center  under  42  U.S.C.  § 1983  and 
supplemental  state  law  claims  for  wrongful 
death  and  survival  under  the  South  Carolina 
Tort  Claims  Act. 

In  November  1997,  the  federal  district 
court  in  South  Carolina  granted  the  defen- 
dants summary  judgment  on  the  § 1983 
claims  and  declined  jurisdiction  over  the  state 
law  claims,  dismissing  them  without  preju- 
dice. Jinks  promptly  refiled  her  state  law 
claims  in  state  court.  Following  trial,  a jury 


returned  a verdict  against  Richland  County 
for  $80,000  on  the  wrongful  death  claim.  The 
county  appealed,  and  the  South  Carolina 
Supreme  Court  reversed,  holding  that  the 
suit  was  untimely  filed  and  holding  further 
that  28  U.S.C.  § 1367(d)  was  unconstitutional. 
The  U.S.  Supreme  Court  granted  Ms.  Jinks 
certiorari  and  granted  the  United  States  leave 
to  appear  as  intervenor. 

Section  1367(d)  tolls  state  statutes  of 
limitation  when  a suit  consisting  of  federal 
and  state  law  claims  is  filed  in  federal  district 
court.  This  permits  a plaintiff  to  preserve 
state  law  claims  for  filing  in  state  court  if  the 
federal  court  declines  supplemental  jurisdic- 
tion over  the  state  law  claims.  The  South 
Carolina  Supreme  Court  held  that  § 1367(d) 
was  facially  unconstitutional  because  it  ex- 
ceeded Congress’  enumerated  powers  in  the 
federal  constitution.  The  federal  supreme 
court  disagreed,  holding  that  Article  I,  § 8, 
cl.  18,  of  the  U.S.  Constitution  granted  Con- 
gress power  “to  make  all  Laws  which  shall 
be  necessary  and  proper  for  carrying,  into 
Execution  [Congress’ Article  I,  § 8]  Powers, 
and  all  other  powers  vested  by  this  Consti- 


tution in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof.’’ 

The  Court  discussed  the  history  and 
purpose  of  federal  statutes  that  toll  state  law 
limitations  periods.  Citing  precedent,  the 
Court  held  that  a law  that  is  “necessary  and 
proper”  does  not  mean  the  law  must  be  “ab- 
solutely necessary.  ...Rather,  it  suffices  that 
§ 1367(d)  is  ‘conducive  to  the  due  adminis- 
tration of  justice’  in  federal  court,  and  is 
‘plainly  adapted’  to  that  end....”  The  Court 
then  discussed  the  problems  litigants  and 
federal  courts  would  face  without  § 1367(d). 

The  Supreme  Court  upheld  § 1367(d)  as 
a “necessary  and  proper”  law  for  the  admin- 
istration of  justice.  The  Court  further  held 
that  § 1367(d)  did  not  intrude  into  state 
sovreignty  or  illegally  abrogate  a state’s 
“sovereign  immunity”  from  suit.  This  was 
particularly  true  in  the  present  case  where 
the  defendant  was  a municipality,  not  the 
state.  The  judgment  of  the  Supreme  Court  of 
South  Carolina  was  reversed  and  the  case 
remanded  for  further  proceedings.  See:  Jinks 
v.  Richland  County,  South  Carolina,  123 
S.Ct.  1667  (2003).  B 


Wisconsin  Prisoners’  Riot  Charges  Expunged  From  Records 


The  Wisconsin  Court  of  Appeals  has 
affirmed  a circuit  court’s  order  over- 
turning and  expunging  seven  prisoners’ 
disciplinary  infractions  for  participating  in  a 
riot,  barring  future  disciplinary  action  pre- 
mised upon  the  riot,  but  allowing  proceedings 
for  future  administrative  confinement  for  in- 
volvement in  the  riot.  /'ZApreviously  reported 
on  the  November  30, 1 999,  riot  at  the  Whiteville 
Correctional  Facility  in  Tennessee,  which  is 
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owned  and  operated  by  Corrections  Corpo- 
ration of  America.  See  PLN  June  2000.  The 
riot  involved  15  persons  being  taken  hos- 
tage; it  also  occurred  while  the  Secretary  of 
the  Wisconsin  Department  of  Corrections 
(WDOC)  was  visiting  the  prison. 

The  prisoners  were  found  guilty  by  the 
hearing  officer  of  various  disciplinary  infrac- 
tions for  participating  in  the  riot.  They  were 
then  transferred  to  the  Supermax  prison  in 
Boscobel,  Wisconsin.  Premised  in  part  on 
the  disciplinary  hearing  findings,  the  Admin- 
istrative Confinement  Review  Committee 
(ACRC)  ordered  the  seven  prisoners  placed 
on  administrative  confinement.  Whiteville’s 
warden  dismissed  the  prisoners’  appeals. 
Simultaneously,  the  prisoners  were  exhaust- 
ing WDOC  administrative  remedies 
challenging  their  disciplinary  and  confine- 
ment decisions.  After  denial  of  all  remedies, 
the  prisoners  attempted  challenging  the  dis- 
ciplinary hearing  in  a Tennessee  State  Court, 
which  that  court  advised  it  had  no  jurisdic- 
tion over  the  prisoners.  The  prisoners  then 
sought  certiorari  review  in  a Wisconsin  state 
court.  That  Court  held  it  had  jurisdiction,  and 
the  Court  of  Appeals  upheld  that  ruling. 
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Both  Wisconsin  courts  found  that  the 
hearing  examiner  was  directly  involved  in  the 
riot/hostage  situation  that  gave  rise  to  the 
various  charges.  WDOC  policy  provides  that 
due  process  disciplinary  hearings  shall  not 
be  conducted  by  a “person  who  has  per- 
sonally observed  or  been  a part  of  an  incident 
which  is  the  subject  of  a hearing.”  The 
Courts  held  this  violated  the  prisoner’s  due 
process  rights,  and  to  hold  otherwise  would 
allow  such  hearings  to  be  infected  with  bias. 

As  a result  of  the  lengthy  history  of  the 
proceedings,  the  Appeals  Court  saw  no  ben- 
efit in  remanding  for  new  disciplinary  hearings. 
The  Court  ordered  all  references  to  the  disci- 
plinary hearing  at  issue,  and  any  subsequent 
hearing  or  change  in  status  that  relied  upon 
the  findings  from  that  hearing  be  expunged 
from  the  prisoners’  records.  However,  the 
Court  ordered  that  the  WDOC  could  hold  a 
new  ACRC  proceeding  and  consider  the  pris- 
oners’ alleged  conduct  in  the  riot  to  the  extent 
it  is  proved  without  relying  on  the  previous 
hearing’s  findings  while  providing  the  pris- 
oners the  ability  to  call  witnesses  in  defense. 
See:  State  ex.  rel.  Curtis  v.  Litscher,  650  N.  W. 
43  (Wis.  Ct.  App.  2002).  B 
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U.S.  Parole  Law  Amendment  Ruled 
Ex  Post  Facto  As  Applied 

by  John  E.  Dannenberg 


The  Third  Circuit  U.S.  Court  of  Ap- 
peals ruled  that  a 1987  change  to 
the  U.S.  Sentencing  Reform  Act  (SRA)  (18 
U.S.C.  § 4206(c))  that  allowed  forparole  eli- 
gibility to  be  extended  beyond  the  original 
statutory  guideline  range  was  ex  post  facto 
if  applied  to  convictions  predating  the 
change. 

James  Lyons  committed  his  federal 
crimes  in  1986,  for  which  he  was  sentenced 
to  40  years.  In  1996,  after  serving  ten  years, 
Lyons  had  his  initial  parole  hearing.  The  U.S. 
Parole  Commission  determined  that  he  would 
normally  be  eligible  for  parole  after  serving 
100-148  months,  i.e.,  no  later  than  August 
1998.  However,  the  Commission  noted  that 
18  U.S.C.  § 4206(c)  now  permitted  them  to 
set  release  dates  outside  the  guideline  range 
for  “good  cause.”  Evaluating  Lyons’  case, 
they  continued  his  incarceration  until  a man- 
datory release  date  in  2009  - more  than  ten 
years  beyond  the  maximum  term  in  his  origi- 
nal guideline  range.  After  serving  151 
months,  Lyons  filed  a pro  se  habeas  petition 
under28  U.S.C.  § 2241,  asserting,  inter  alia, 
that  the  departure  from  his  guideline  range 
violated  the  prohibition  against  ex  post  facto 
laws. 

The  test  for  an  ex  post  facto  violation 
centered  on  whether  Lyons  was  “disadvan- 
taged” by  § 4206(c)’s  effective  amendment 


of  the  underlying  parole  statute  § 235(b)(3) 
[enacted  1984].  Section  235(b)(3)  required 
that  parole  release  dates  be  set  within  the 
guideline  range,  whereas  after  § 4206(c)  was 
enacted,  the  Commission  was  authorized  to 
set  dates  outside  that  range.  Settling  a dis- 
pute as  to  the  actual  date  of  enactment  of  § 
235(b)(3)  - following  Evenstad  v.  United 
States,  978  F.2d  1154  (9th  Cir.  1992)  and 
Coleman  v.  Honsted,  908  F.2d  906  (1 1th  Cir. 
1990)  - the  court  held  that  § 253(b)(3)  pre- 
dated § 4206(c).  Additionally,  the  court  found 
that  at  151  months  and  counting,  Lyons’s 
original  guideline  maximum  of  148  months 
had  been  exceeded,  thereby  plainly  disad- 
vantaging him. 

The  Third  Circuit  ruled  § 235(b)(3)  ap- 
plied to  the  small  class  of  prisoners  who 
committed  crimes  between  October  12, 1984 
andDecember  7, 1987,  and  who  were  sched- 
uled to  be  under  Parole  Commission’s 
jurisdiction  on  November  1,  1992  - a class 
entitled  to  the  benefit  of  a parole  release  date 
within  the  guideline  range.  Although  § 
4206(c)  was  not  per  se  unconstitutional,  it 
was  unconstitutional  as  applied  to  Lyons. 
Accordingly,  the  Third  Circuit  reversed  the 
US  District  Court  (M.D.  Penn.)  below  and 
remanded  with  directions  to  issue  the  writ. 
See:  Lyons  v.  Mendez,  303  F.3d 285  (3rd  Cir. 
2002).  ■ 


$124,000  Awarded  in  New  York 
Prison  Bus  Crash 


On  November  7,  2002,  at  a bench 
trial,  the  New  York  Court  of  Claims, 
Rochester,  awarded  Evin  Lashbrook 
$124,000.  In  November  1996,  Lashbrook  was 
driving  a truck  when  he  was  struck  from  be- 
hind by  a New  York  State  Department  of 
Correctional  Services  bus.  The  impact  was 
so  severe  it  ripped  Lashbrook’s  seat  from 
the  floor  of  the  vehicle.  At  a prior  trial  the 
Court  found  the  State  of  New  York  100% 
liable. 

Lashbrooks  claimed  he  suffered  cervi- 
cal and  lumbosacral  sprains,  which 
prevented  him  from  performing  his  work  as 
a builder  that  requires  heavy  lifting  or  pro- 
longed standing.  The  Court  found 
Lashbrook  was  limited  by  his  physical  con- 
dition, but  not  incapacitated  by  it.  While  it 


is  logical  to  assume  Lashbrook  suffered  a 
diminuation  of  his  income,  the  Court  found 
no  probative  evidence  to  calculate  the 
amount  of  that  loss. 

The  Court  also  found  that  Lashbrook, 
who  owned  several  properties  in  the  process 
of  being  restored  at  the  time  of  the  accident, 
could  not  receive  damages  for  his  inability 
to  carry  out  repairs  or  pay  to  have  them  per- 
formed, for  he  could  sell  the  properties  to 
prevent  them  from  diminishing  in  value.  The 
Court  awarded  Lashbrook  $55,500  for  past 
pain  and  suffering,  and  $68,500  for  future  pain 
and  suffering.  Lashbrook  was  represented 
by  John  C.  Setright  of  the  Setright  & 
Longstreet  Law  firm  in  Syracuse.  See: 
Lashbrooks  v.  New  York,  Court  of  Claims, 
Rochester,  Case  No:  95687  (unpublished).  | 
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Qualified  Immunity  Standards  Tightened  in  Prison  Murder  Suit 

by  John  E.  Dannenberg 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals brought  its  law  of  the  Circuit 
into  compliance  with  recent  U.S.  Supreme 
Court  case  law  to  add  the  additional  test  of 
“knowing  unlawfulness”  in  Eighth  Amend- 
ment prisoner  claims  where  qualified 
immunity  is  raised  as  a defense  by  prison 
officials.  The  Ninth  Circuit  held  that  Saucier 
v.  Katz,  533  US  91  (2001)  [PZAJune,  2002, 
p . 1 9]  undermined  earlier  Circuit  law 
(Hamilton  v.  Endell,  98 1 F.2d  1062  (9th  Cir. 
1992))  which  had  held  that  just  a finding  of 
deliberate  indifference  (or  of  a triable  issue 
of  fact  as  to  it)  would  be  sufficient  to  defeat 
a defense  motion  to  dismiss  based  on  quali- 
fied immunity. 

Jeffrey  Ford,  an  effeminate  homosexual 
prisoner  in  the  Psychiatric  Segregation  Unit 
at  the  California  Medical  Facility  (CMF)  state 
prison  at  Vacaville,  was  murdered  in  his  cell 
by  his  cellmate  James  Diesso.  Ford’s  estate 
brought  a 42  U.S.C.  § 1983  action  against 
prison  officials  and  guards  alleging  cruel  and 


unusual  punishment  in  violation  of  the 
Eighth  Amendment  for  having  double-celled 
Ford,  thereby  knowingly  putting  his  life  in 
danger. 

In  U.S.  District  Court  (E.D.  Cal.),  CMF 
defendants  had  moved  unsuccessfully  for 
dismissal  on  grounds  of  qualified  immunity. 
At  issue  were  the  facts  as  to  what  each  de- 
fendant knew  about  Ford’s  and  Diesso’s 
psychiatric  conditions,  their  history  of 
single-celling  needs  and  their  propensity  for 
prisoner-on-prisoner  violence.  Although  the 
ultimate  test  for  an  actual  Eighth  Amendment 
violation  would  turn  on  the  requisite  proof 
of  deliberate  indifference  and  a malevolent 
state  of  mind  of  the  actors,  the  test  for  dis- 
missal based  on  a qualified  immunity  defense 
here  had  turned  on  the  lesser  threshold  of 
merely  a showing  of  evidence-based  allega- 
tions of  deliberate  indifference.  Under  the 
earlier  Ninth  Circuit  standard  of  Flamilton, 
this  lesser  showing  alone  was  sufficient  to 
require  the  case  to  proceed  to  determination 
by  a trier  of  fact  - as  the  district 
court  had  ruled  below. 

But  Saucier  was  decided 
after  the  district  court’s  ruling. 
On  defendants’  appeal,  they 
argued  that  now  an  additional 
test  existed  before  a qualified 
immunity  defense  could  be 
dismissed.  Under  Saucier, 
there  was  an  added  showing 
as  to  whether  a reasonable  of- 
ficer would  have  understood 
his  decision  was  unlawful  and 
thus  impermissible  under  the 
Eighth  Amendment. 

Here,  the  facts  were  that 
various  defendants  knew  of 
both  prisoners’  psychiatric 
records,  had  read  their  files  and 
knew  of  the  potential  danger 
associated  with  double-celling 
them.  But  there  was  also  evi- 
dence the  defendants  knew 
that  Ford  had  successfully 
lived  with  other  cellmates  - 
even  Diesso  - recently.  The 
bottom  line  was  that  although 
it  was  perhaps  negligent  for 
defendants  to  have  double- 
celled  the  two,  there  was  not 
evidence  to  show  that  the  de- 
fendants understood  their 
decision  to  do  so  was  imper- 
missible under  the  Eighth 


Amendment,  i.e.,  that  it  was  unlawful.  The 
ultimate  test  was  formulated  thusly : “Did  the 
information  available  to  [the  defendants]  not 
make  it  so  clear  that  Diesso  would  hann  Ford 
that  no  reasonable  officer  could  have  agreed 
to  allow  them  to  be  celled  together[?]” 

Here,  Diesso  had  been  designated  by 
staff  as  a “predator”  because  of  his  history 
of  having  stabbed  an  effeminate  homosexual 
prisoner  who  threatened  to  expose  Diesso 
as  a homosexual,  and  was  awaiting  transfer 
to  a special  handling  unit  at  Corcoran  State 
Prison  because  he  “was  extremely  danger- 
ous.” Diesso’s  recent  housing  history  had 
been  with  another  designated  predator 
(Deckard)  who  was  substantially  larger  than 
Diesso.  When  a guard  had  found  Diesso  in 
his  cell  wearing  homemade  knee  pads,  el- 
bow pads  and  a headband  and  told  the 
guard  “get  Deckard  out  of  here”  and  “they’ve 
taken  me  off  my  meds,”  Diesso  was  moved 
from  the  cell.  Then,  Diesso  asked  to  be  celled 
with  Ford  and  Ford  agreed  - both  signing 
standard  double-celling  agreement  forms. 
Two  days  after  they  had  moved  together,  in 
the  middle  of  the  night,  Diesso  attacked  and 
killed  Ford  by  ligature  strangulation,  after 
administering  blunt  force  injuries  and  lac- 
erations to  Ford’s  head,  face,  back  and  legs. 
The  words  “die  demon”  were  written  in 
blood  on  one  wall. 

Although  it  was  generally  agreed  that 
there  was  sufficient  evidence  to  bring  the 
issue  of  fact  to  trial  to  determine  whether 
defendants  were  deliberately  indifferent  in 
having  approved  the  double-celling,  the 
question  on  appeal  turned  on  the  new 
Saucier  standard.  No  longer  could  a “rea- 
sonable mistake”  here  be  actionable  under 
the  Eighth  Amendment.  Now  it  must  be 
shown  that  the  state  of  mind  of  the  actors 
was  “deliberate  indifference”  to  the  unlaw- 
fulness of  their  actions.  Thus,  the  court  held 
that  a reasonable  prison  official  understand- 
ing that  he  cannot  recklessly  disregard  a 
substantial  risk  of  serious  harm,  could  know 
all  of  the  facts  yet  mistakenly,  but  reason- 
ably, perceive  that  the  exposure  in  any  given 
situation  was  not  that  high.  In  those  circum- 
stances, he  would  be  entitled  to  qualified 
immunity  under  Saucier. 

Accordingly,  the  Court  held  that  the 
record  did  not  show  the  requisite  culpable 
state  of  mind,  and  reversed  the  district 
court’s  denial  of  qualified  immunity.  See: 
Estate  of  Ford  v.  Ramirez-P aimer,  301  F.3d 
1043  (9th  Cir.  2002).  H 
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Administrative  Exhaustion  Required  in  Pre-PLRA  BOP  Phone  Suit 


The  U.S.  Sixth  Circuit  Court  of  Ap- 
peals has  ruled  that  the  administrative 
remedies  exhaustion  requirement  of  the  Prison 
Litigation  Reform  Act  (PLRA)  must  be  met  even 
where  a court  approved  settlement  reached  prior 
to  the  PLRA’s  enactment  does  not  so  require. 
The  case  involves  the  telephone  policies  of 
the  Federal  Bureau  of  Prisons  (BOP),  includ- 
ing telephone  access  and  rates  and  billing  of 
prisoners  and  their  families.  The  consolidated 
cases,  Washington  v.  Reno,  US  DC  D KY,  Civil 
Action  Nos.  93-217  and  93-290,  were  settled 
on  November  3,  1995,  prior  to  enactment  of 
the  PLRA.  Prison  Legal  News  has  previously 
reported  on  this  case  [PLN,  Sept.  ‘96]. 


Michael  Henry  Smith,  a BOP  prisoner, 
sued  BOP  for  violating  the  Washington  v. 
Reno  Settlement  Agreement.  Smith  raised  six 
objections  to  BOP’s  policy  including  the 
monthly  time  limits,  the  interruption  of  the 
phone  call  with  prerecorded  messages,  the 
inability  to  make  collect  calls  to  courts  and 
government  agencies,  and  an  unrepaired  bill- 
ing flaw  in  the  telephone  system.  Following 
the  grievance  procedure  outlined  and  ap- 
proved in  the  settlement  agreement.  Smith 
filed  a single  grievance  with  his  warden,  then 
sued  BOP  under  28  U.S.C.  §1331  and  the 
terms  of  the  agreement  regarding  the  viola- 
tions. 


The  U.S.  District  Court  for  the  Eastern 
District  of  Kentucky  dismissed  the  suit  for 
failure  to  exhaust  administrative  remedies  as 
required  by  the  PLRA,  42  U.S.C.  § 1997e(a), 
effective  April  26, 1996.  Smith  appealed. 

The  Court  of  Appeals  held  that  the 
PLRA  requirement  in  42  U.S.C.  § 1997e(a) 
superseded  the  settlement  agreement’s  re- 
quirement for  exhaustion  of  remedies. 
Consequently,  Smith  must  exhaust  the  BOP’s 
entire  administrative  grievance  procedure 
before  filing  suit. 

The  district  court  judgment  was  af- 
firmed. See:  Smith  v.  Federal  Bureau  of 
Prisons,  300  F.3d  721  (6th  Cir.  2002).  ■ 


No  Constitutional  Right  to  Privacy  for  Naked  Woman  Arrestee 


In  a 2-to-l  decision,  the  U.S.  Court  of 
Appeals  for  the  Eighth  Circuit  re- 
versed a U.S.  District  Court’s  grant  of  relief 
on  three  federal  privacy  claims  but  upheld 
judgment  under  state  law  for  an  Iowa  arrestee 
who  was  strapped  naked  to  a restraining 
board  for  over  3 hours. 

In  August  1996,  Robin  Hill,  a 1 10-pound 
woman,  was  arrested  for  public  intoxication 
in  Nevada,  Iowa.  Combative  and  argumen- 
tative when  arrested,  she  was  first  lodged  in 
a holding  cell  at  Story  County  Jail.  Later,  jail- 
ers decided  that  the  rambunctious  Hill 
should  be  placed  in  a padded  cell. 

Jail  rules  required  occupants  of  the  pad- 
ded cell  to  wear  a paper  gown  or  nothing. 
Hill  removed  her  clothing  but  declined  the 
paper  gown.  While  in  the  padded  cell.  Hill 
was  sometimes  quiet;  sometimes  she  yelled 
and  struck  at  the  walls. 

Concerned  that  she  would  hurt  herself, 
jailers  decided  to  remove  Hill,  still  naked,  from 
the  padded  cell,  transfer  her  to  the  exercise 
room,  and  strap  her  to  a restraining  board. 
Jail  policy  required  this  procedure  to  be  car- 
ried out  by  no  less  than  five  guards.  Six  jailers 
then  rushed  into  the  padded  cell,  moved  Hill 
to  the  jail’s  exercise  room,  strapped  the  na- 
ked, unresisting  woman  to  the  restraining 
board,  and  left  her  naked  and  uncovered  for 
over  three  hours. 

Hill  later  filed  suit  under  42  U.S.C.  § 1 983 
complaining  of  violations  of  her  Fourth 
Amendment  right  to  privacy  as  well  as  vio- 
lations of  Iowa’s  “intrusion  on  seclusion” 
privacy  law.  The  U.S.  District  Court  found  in 
favor  of  Hill;  the  Story  County  defendants 
appealed. 

The  Eighth  Circuit  reversed  all  federal 
privacy  claims  and  the  grant  of  attorney’s 
fees  under  42  U.S.C.  §1988.  On  Hill’s  first 
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claim  that  a male  jailer  ordered  her  to  un- 
dress before  being  placed  in  the  padded  cell, 
the  Eighth  Circuit  found  no  violation  of  Hill’s 
Fourth  Amendment  right  to  privacy.  On  the 
second  claim  where  Hill  was  taken  naked 
from  the  padded  cell  to  the  exercise  room,  no 
Fourth  Amendment  right-to-privacy  viola- 
tion was  found. 

On  the  third  claim  that  Hill  was  strapped 
to  the  board  naked  for  over  three  hours  in 
the  presence  of  male  guards,  the  Eighth  Cir- 
cuit agreed  that  Hill’s  right  to  privacy  had 
been  violated  but  the  guards  were  entitled 
to  qualified  immunity  because  it  was  not 
“clearly  established  in  1996  that  a highly  in- 
toxicated, loud  and  violent  prisoner  could  not 
be  constitutionally  restrained  naked  outside 
the  view  of  all  but  a small  number  of  guards.” 
Hill’s  state  law  claim  of  in- 
trusion on  seclusion 
survived  along  with  an 
award  of  $2,500  in  damages. 

Because  Hill’s  federal  claims 
were  dismissed,  she  was  not 
entitled  to  attorney  fees  un- 
der 42  U.S.C.  § 1988,  as  she 
was  no  longer  the  prevail- 
ing party. 

Without  explanation, 
the  Eighth  Circuit  relied  on 
case  law  involving  con- 
victed prisoners  ( Franklin 
v.  Lockhart,  883  F.2d  654  (8th 
Cir.  1990);  Timm  v.  Gunter, 

91 7 F.2d  1094  (8th  Cir.  1990)), 
rather  than  arrestees. In  a 
perspicacious  dissent, 

Chief  Judge  David  Hansen 
addressed  this  anomaly  and 
wrote,  “Ms  Hill,  an  uncon- 
victed arrestee  presumed  to 
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be  innocent,  fully  retained  her  Fourth  Amend- 
ment right  to  privacy,  subject  only  to  such 
reasonable  constraints  as  must  be  imposed  in 
the  interest  of  safety  or  security.” 

“Two  officers  had  successfully  moved 
Ms.  Hill  without  incident  from  the  holding 
cell  to  the  padded  cell,  and  she  obeyed  the 
male  officer’s  order  requiring  her  to  disrobe, 
yet  an  hour  later,  the  presence  of  six  officers 
was  allegedly  insufficient  protection  to  allow 
Ms.  Hill  even  the  briefest  opportunity  to  cover 
herself  before  being  escorted  by  male  officers 
down  the  hallway  and  strapped  to  a restrain- 
ing board [TJhere  was  absolutely  no 

legitimate  security  purpose  for  failing  to  cover 
her  naked  body  while  she  was  strapped 
‘spread-eagle’  upon  the  board.”  See:  Flill  v. 
McKinley,  3 1 1 F.3d  899  (8th  Cir.  2002).  ■ 


New  Year’s  Book  Special 


All  Things  Censored  by  Mumia  Abu-Jamal 

FREE 

with  the  purchase  of: 

Prison  Nation:  The  Warehousing  of  America’s  Poor,  ed.  by 

Tara  Herivel  and  Paul  Wright,  332  pages,  $19.95.  Forty-one  essays 
expose  many  facets  of  the  war  waged  on  the  poor  by  the  legal  system. 

The  Celling  of  America,  ed.  by  Daniel  Burton  Rose,  Dan  Pens  and 
Paul  Wright,  264  Pages.  $19.95.  PLN  anthology  provides  an  inside 
look  at  the  workings  of  the  American  criminal  justice  system  today. 

A $54.85  value  for  only  $39.90 

These  three  books  are  a valuable  addition  to  the  library  of  any  person 
who  wants  to  learn  more  about  what  is  happening  to  the  human  be- 
ings trapped  within  the  inner  sanctum  of  this  country’ s prison  system. 
They  include  articles  written  by  reporters,  social  commentators,  pro- 
fessors, prisoners  and  activists  on  a multitude  of  subjects  including 
prison  privatization,  medical  care,  drug  prosecutions  and  many  others. 

Write  in  New  Year’s  Special  on  the  Order  Form  on 
page  38  (Remember!  There  is  no  shipping  on  orders  over  $25!) 
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Alabama:  On  August  22, 2003,  state  su- 
preme court  chief  justice  Roy  Moore  was 
suspended  from  the  court  for  his  refusal  to 
obey  a federal  court  judge’s  order  that  he  re- 
move a two  ton  monument  of  the  ten 
commandments  from  the  rotunda  of  the  state 
supreme  court’s  building.  The  monument, 
found  to  violate  the  establishment  clause  of 
the  federal  constitution,  was  later  put  in  a non 
public  area  of  the  court.  Moore  had  installed 
the  monument  in  the  middle  of  the  night  in 
2001  without  telling  his  fellow  justices.  On 
November  13, 2003,  Moore  was  removed  from 
office  by  the  Court  of  the  Judiciary.  Public 
support  he  gained  from  his  violation  of  the 
law  and  constitution  have  made  him  one  of 
the  most  popular  figures  in  Alabama. 

Alaska:  On  October  12, 2003,  Assistant 
U.S.  Attorney  Dan  Cooper  was  arrested  and 
charged  by  Anchorage  police  with  domestic 
violence  for  hitting  his  wife  Cynthia  during  an 
argument.  Cynthia  Cooper  is  also  an  attorney 
and  until  2002  was  Alaska’s  chief  prosecutor. 

California:  On  June  24, 2003,  James  Ham- 
let, 53,  warden  of  the  Correctional  Training 
Facility  in  Soledad  was  charged  with  misde- 
meanor domestic  abuse  and  assault  with  a 
deadly  weapon  for  beating  his  girlfriend  in 
September,  2002.  Police  had  recommended 
felony  charges  but  prosecutors  took  nine 
months  to  file  the  case  as  a misdemeanor  and 
Hamlet  was  never  arrested,  his  attorney  an- 
swered the  charges  in  court  while  Hamlet 
remained  employed  as  warden  of  the  state’s 
second  largest  prison.  Charles  Olvis,  the 
Monterey  county  district  attorney’s  manag- 
ing prosecutor  said  the  delay  in  charging 
Hamlet  was  due  to  further  investigation  being 
required  by  police  at  prosecutors’  request. 
“We  just  had  a lot  of  work  to  do  on  it,”  Olvis 
said.  Olvis  would  not  say  why  the  case  was 
filed  as  a misdemeanor  rather  than  a felony. 

California:  Three  unnamed  California 
Department  of  Corrections  parole  agents  were 
arrested  in  June,  2003,  in  Los  Angeles  while 
moonlighting  as  body  guards  for  rap  star 
Snoop  Dogg  en  route  to  the  Black  Entertain- 
ment Television  Awards.  Police  detained 
thirteen  people,  arresting  three,  and  confis- 
cated seven  guns,  knives,  pepper  spray  and 
batons.  CDC  spokesman  Russ  Heimerich  said 
they  would  examine  off  duty  employment  by 
CDC  employees  as  a result  of  the  incident. 
Dogg  was  convicted  of  cocaine  possession 
in  1 990  and  has  been  acquitted  on  other  seri- 
ous criminal  charges  since  then. 

Colorado:  in  December,  2003,  Pamela 
Dickens,  a guard  at  a Canon  City  state  prison 
was  charged  with  paying  an  undercover  po- 
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liceman  posing  as  a hitman  to  kill  her  husband 
for  his  life  insurance  money.  She  was  also 
charged  with  having  sex  with  a prisoner  with 
whom  she  wished  to  spend  her  life  and 
husband’s  money. 

Florida:  On  October  9, 2003,  child  rap- 
ist Kevin  Kinder,  31,  was  beaten 
unconscious  in  a holding  cell  of  the  Tampa 
jail  while  he  was  awaiting  a court  hearing. 
Kinder’s  assailant,  who  was  charged  with 
felony  battery,  was  one  of  the  victims  Kinder 
raped  1 1 years  ago.  The  victim,  now  22,  has 
apparently  been  in  and  out  of  jail  ever  since 
being  raped.  Kinder  served  6 years  of  a 1 7 
year  prison  sentence  for  the  four  child  rapes 
to  which  he  pleaded  guilty  in  1992.  He  was 
then  held  until  2001  as  a sexually  violent 
predator.  In  August,  2003,  he  was  sentenced 
to  60  years  in  prison  for  violating  the  terms 
of  his  parole  by  having  pornography  on  his 
home  computer,  stealing  an  employer’s  car 
and  not  complying  with  a rule  that  he  only 
drive  to  and  from  work.  The  victim’s  mother 
said  he  “just  snapped”  when  he  saw  Kinder 
in  the  jail  holding  cell.  Ajail  spokesman  said 
the  two  men  ending  up  in  the  same  holding 
cell  in  the  4,200  bed  jail  was  a fluke.  On  No- 
vember 28,  2003,  the  assailant  “snapped” 
again  and  severely  beat  Marty  Morris,  a pris- 
oner charged  with  kidnapping  and  sexual 
battery.  He  was  again  charged  with  assault. 

Florida:  On  September  18, 2003,  Daniel 
Cosson,  a lieutenant  at  the  Wakulla  Correc- 
tional Institution  in  Crawfordville  was 
charged  with  perjury  for  lying  about  his  as- 
sault on  a prisoner.  Police  said  Cosson  had 
discussed  fabricating  an  excuse  to  pepper 
spray  and  beat  a prisoner  with  another  guard, 
who  reported  the  incident  to  prison  officials. 
Police  say  Cosson  attempted  to  arrange  at- 
tacks on  the  unidentified  prisoner  three 
times.  Interestingly,  he  was  not  charged  with 
solicitation  to  commit  assault  which  is  a more 
serious  crime  than  perjury. 

Georgia:  In  October,  2003,  Gilmer  county 
jail  guards  Mark  Wade,  29,  Jason  Watkins, 
28,  and  Michael  Herndon,  26,  were  arrested 
and  charged  in  state  court  with  beating  jail 
prisoners  during  a disturbance  on  July  17, 
2003,  when  prisoners  damaged  jail  property 
and  ignored  guards. 

Georgia:  On  August  21, 2003,  Georgia 
State  Prison  guard  Matthew  Jones,  22,  was 
charged  with  two  counts  of  statutory  rape 
for  having  sex  with  two  juveniles  under  the 
age  of  sixteen.  Prison  officials  at  the 
Reidsville  facility  said  Jones  was  suspended 
pending  the  outcome  of  the  criminal  charges, 
which  are  not  job  related. 
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Iowa:  In  November,  2003,  the  Depart- 
ment of  Corrections  and  the  Department  of 
Natural  Resources  announced  a program 
where  state  hunters  would  donate  19,000 
pounds  of  venison  to  be  used  for  prisoner 
meals.  The  program  is  designed  to  control 
the  state’s  deer  population  and  help  the 
needy.  The  DOC  will  pay  meat  lockers  $1  a 
pound  to  process  the  venison.  By  contrast, 
prisons  buy  ground  beef  for  99  cents  a 
pound;  ground  pork  for  93  cents  and  ground 
turkey  for  43  cents  a pound. 

Iowa:  On  September  15,  2003,  Dennis 
Deberg,  53,  warden  of  the  Luster  Heights 
state  prison  camp,  was  charged  with  drunk 
driving  in  Clayton  county.  Deberg  contin- 
ues as  warden  of  a prison  that  purports  to 
specialize  in  treating  prisoners  with  sub- 
stance abuse  problems. 

Kentucky:  On  July  28,  2003,  Steven 
Hoeck,  27,  president  of  a county  task  force 
on  child  abuse  was  indicted  in  Danville  on 
two  counts  of  first  degree  sexual  abuse  for 
raping  boys  under  the  age  of  12  between 
1997  and  2001. 

Louisiana:  On  October  15, 2003,  David 
Lara,  26,  and  Heriberto  Morales,  39,  prison- 
ers at  the  federal  prison  in  Oakdale,  were 
indicted  by  a grand  jury  on  charges  of  es- 
cape and  conspiracy  to  escape.  An  informant 
claims  the  men  were  going  to  detonate  home 
made  bombs  inside  the  prison  to  distract 
guards  and  then  flee  in  a getaway  car.  The 
informant  revealed  the  plot  to  prison  offi- 
cials before  anything  happened. 

Michigan : On  J uly  31,2003,  Lydell  Tan- 
ner, a guard  at  the  Federal  Correctional 
Institution  in  Milan  was  fired  for  assaulting 
prisoner  Yousseff  Hmimssa  by  slamming  a cell 
door  slot  on  Hmimssa ’s  arms.  Hmimssa,  a self 
described  con  man,  was  the  government’s 
main  witness  in  a Detroit  terrorism  trial  against 
four  men  accused  of  providing  material  sup- 
port for  terrorists.  Prosecutors  declined  to  press 
charges  against  Tanner.  The  firing  occurred 
after  an  FBI  investigation. 

Missouri:  On  October  26, 2003,  prison- 
ers Christopher  Sims,  27,  and  Shannon  Phillips, 
35,  were  found  hiding  inside  a false  wall  in  the 
ice  plant  at  the  Missouri  State  Penitentiary  in 
Jefferson  City  where  they  worked.  On  Octo- 
ber 22, 2003 , the  two  men  killed  prisoner  Toby 
Viles,  in  the  ice  plant  and  left  a signed  note 
claiming  the  murder  and  threatening  to  kill 
anyone  who  got  in  their  way.  Prison  officials 
searched  the  prison  for  four  days  before  find- 
ing the  men  hiding  in  the  wall  when  a guard 
tapped  the  wall  and  then  punched  a hole  in  it. 
Both  men  immediately  suirendered  without  in- 
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cident.  They  were  already  serving  life  sen- 
tences for  murder. 

New  Jersey:  In  September,  2003,  Essex 
County  Juvenile  Detention  captain  Dana 
Hobson,  52,  resigned  and  superintendent 
Anthony  Paglucci,  54  and  Assistant  Super- 
intendent David  Sutton,  67,  were  fired  from 
their  jobs  in  the  wake  of  the  mistaken  release 
of  accused  child  killer  Wesley  Murphy,  1 7, 
from  the  facility  on  September  5.  Murphy 
had  been  transferred  to  the  facility  from  an 
adult  jail  earlier  when  the  juvenile  facility  re- 
leased him  without  requiring  that  he  post  a 
$100,000  bond.  After  a manhunt,  Murphy 
turned  himself  in  five  days  later  saying  he 
did  not  know  his  release  was  a mistake. 
Murphy  is  accused  of  killing  his  seven  year 
old  cousin  Faheem  Williams  during  a wres- 
tling match.  Faheem’s  decomposed  body  was 
discovered  in  January,  2003,  a day  after  his 
starving  brothers  were  found  in  the  base- 
ment of  Murphy’s  mother’s  home.  She  was 
charged  with  child  endangerment. 

North  Carolina:  On  October  6,  2003, 
prisoner  Shukur  Shabazz,  31,  was  charged 
with  attacking  Piedmont  Correctional  Cen- 
ter guard  Wallace  Passmore  with  handcuffs 
and  pepper  spray  while  Passmore  was 
searching  Shabazz’s  cell  in  the  segregation 
unit  of  the  prison.  Other  guards  then  sprayed 
Shabazz  with  pepper  spray  and  subdued  him. 
Shabazz  was  charged  with  assault  with  a 
deadly  weapon  with  intent  to  kill. 

Ohio:  In  November,  2003,  Jeffe  Renne 
agreed  to  plead  guilty  to  a forgery  charge  on 
one  condition:  that  he  remain  in  the  Colum- 
bus jail  for  the  weekend  in  order  to  watch 
the  Ohio  State-Michigan  football  game  on 
television  in  the  jail.  Franklin  county  com- 
mon pleas  court  judge  Richard  Sheward  said 
he  accepted  the  plea  because  “It’s  Michi- 
gan week  and  it’s  Columbus,  Ohio,  and  I 
thought  I should  do  my  part  for  the  Ohio 
State  Buckeyes,”  he  said. 

Oklahoma:  On  October  2, 2003,  Robert 
Jones,  21,  a prisoner  at  the  Wackenhut  run 
Lawton  Correctional  Facility  pleaded  guilty 
to  first  degree  murder  charges  for  beating 
his  cellmate,  Samuel  Fiddler,  20,  to  death  on 
J une  25, 2003 . F iddler  had  arrived  at  the  prison 
less  than  21  hours  before  the  beating  and 
was  serving  time  for  lewd  molestation.  Jones 
was  then  sentenced  to  life  without  parole 
for  the  murder.  No  motive  was  given  for  the 
murder. 

Oklahoma:  On  October  8,  2003,  Lt. 
David  Pilgrim  and  Corporal  Logan  Johnson 
were  stabbed  in  the  arm  and  shoulder,  re- 
spectively, by  Washington  state  prisoner 
Castulo  “Junior”  Rivas,  37.  The  incident  oc- 
curred in  a day  room  of  the  H Unit  control 


unit  in  the  Oklahoma  State  Penitentiary  in 
McAlester.  Rivas  had  been  informed  of  the 
death  of  a family  member  when  he  used  a 
shank  to  stab  Pilgrim  in  both  arms.  When  an 
extraction  team  came  to  subdue  him,  Rivas 
stabbed  Johnson  in  the  shoulder.  Rivas  is  serv- 
ing a sentence  of  life  without  parole  under 
Washington’s  three  strikes  law.  He  was  later 
transferred  to  Oklahoma. 

Oregon:  The  Linn  County  sheriff’s  of- 
fice policy  of  housing  sex  offenders  in  tents 
on  jail  grounds  has  ended  after  paroled  sex 
offender  Bruce  Erbs  contracted  pneumonia 
during  a cold  spell  in  November,  2003.  Erbs 
is  now  being  housed  in  a $ 1 55  a week  motel. 
Prior  to  this  he  lived  in  a $45  tent  on  jail 
grounds,  used  a portable  toilet  and  show- 
ered at  a local  homeless  shelter  since  his 
release  from  prison  in  July.  The  county  said 
it  was  looking  for  permanent  housing  for 
Erbs  but  was  having  problems  finding  a land- 
lord willing  to  house  him  because  he  has 
also  been  convicted  of  arson. 

Pennsylvania:  On  October  1 1,2003,  Hugo 
Selenski,  30,  and  his  cellmate  Scott  Bolton,  39, 
escaped  from  the  Wilkes  Barre  jail  by  remov- 
ing the  window  from  their  seventh  floor  cell 
and  climbing  out  on  a 60  foot  rope  made  from 
bed  sheets.  Bolton  slipped  and  fell  during  the 
escape  and  suffered  internal  injuries  and  nu- 
merous broken  bones  in  the  fall.  Selenski  then 
used  a mattress  to  climb  over  razor  wire  and 
complete  his  escape  from  the  modern  jail.  Jail 
warden  Gene  Fischi  said  of  the  cells,  “They 
were  supposed  to  be  escape  proof.”  Selenski 
turned  himself  in  to  police  three  days  later  at 
his  home.  He  has  been  in  jail  after  being  ar- 
rested when  the  bodies  of  seven  people  were 
found  on  his  property.  Selenski  is  accused  of 
robbing  and  kidnapping  drug  dealers.  Selenski 
had  previously  served  seven  years  in  prison 
for  bank  robbery.  Selenski  is  now  being 
housed  in  a different  jail. 

Sweden:  To  deal  with  the  problem  of  pris- 
oners using  cell  phones  to  carry  out  illegal 
activities,  ranging  from  murders  to  drug  deals, 
the  Swedish  prison  service  in  June,  2003,  be- 
gan jamming  cell  phone  signals. 

Texas:  On  October  10, 2003,  Allred  unit 
guard  Nicholas  Rodriguez,  34,  pleaded  guilty 
to  orally  raping  a male  prisoner  at  the  facility 
in  2002  and  was  given  a five  year  deferred 
sentence.  The  victim  accidentally  bumped 
into  Rodriguez  while  exiting  a dormitory. 
Rodriguez  then  threatened  the  prisoner  with 
disciplinary  action  unless  the  prisoner  per- 
formed oral  sex  on  him.  The  prisoner  agreed 
and  saved  Rodriguez’s  semen  which  he  gave 
to  police.  Rodriguez  had  initially  denied  the 
allegations  until  a DNA  match  confirmed  the 
semen  was  his 
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Turkey:  On  November  12,  2003,  the 
country’s  parliament  formally  ratified  its  2002 
decision  to  abolish  the  death  penalty  in  peace- 
time in  an  attempt  to  gain  admittance  to  the 
European  Union  which  does  not  allow  the 
death  penalty  by  any  of  its  member  states. 

Virginia:  On  June  12,  2003,  seven 
Dillwyn  Correctional  Center  prisoners  were 
struck  by  lighting  in  the  prison’s  recreation 
yard.  Rosalind  Mabry,  50,  was  directly  struck 
by  the  lightning  bolt  and  while  he  survived, 
he  remains  in  a coma  and  is  due  to  be  re- 
leased on  May  17,  2004.  All  the  other 
prisoners  recovered.  The  seven  prisoners 
were  diabetics  going  to  receive  insulin  when 
the  lightning  struck. 

Virginia:  On  October  8, 2003,  the  state 
civilly  committed  William  Martin,  61,  after 
Hanover  county  circuit  judge  John  Aider- 
man  found  him  to  be  a “sexually  violent 
predator”  under  that  state’s  civil  commitment 
law.  Martin  is  the  first  person  civilly  commit- 
ted in  Virginia.  Virginia’s  civil  commitment 
laws  were  enacted  in  1999  but  not  funded  by 
the  legislature  until  2003.  Ostensibly,  Martin 
is  to  receive  treatment,  which  he  never  re- 
ceived in  prison,  and  will  be  considered  for 
release  within  a year.  Alderman  expressed 
concern  that  at  no  point  had  anyone  thought 
of  giving  Martin  intensive  probation  or  some 
form  of  community  transition  before  releas- 
ing him  from  prison,  jobless,  homeless,  unable 
to  drive  due  to  an  inability  to  pay  court  fines, 
and  with  limited  family  support.  Prosecutor 
Pamela  Sargent  said:  “We  can’t  do  everything 
at  once.  Full  commitment.  We’ll  come  back  in 
a year  and  talk  about  alternatives.” 

Virginia:  On  September  30, 2003,  War- 
ren county  jail  guard  Kevin  Kinsey,  33,  was 
sentenced  to  40  months  in  federal  prison  af- 
ter being  convicted  on  five  counts  of 
trafficking  crack  cocaine  to  prisoners  in  War- 
ren county  jail’s  Restitution  and  Inmate 
Development  Program. 
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Evidentiary  Hearing  Required  to  Determine 
Communion  Service  Frequency 


News  in  Brief  (continued) 


Washington:  On  May  27, 2003,  Michael 
Sipin  had  his  medical  furlough  revoked  and 
he  was  returned  to  prison  after  a local  Seattle 
television  station,  K1RO-TV,  filmed  him  play- 
ing with  his  dogs  and  seeding  his  lawn.  Sipin 
had  been  sentenced  to  three  years  in  prison 
for  killing  a man  while  drunk  driving.  He  was 
released  on  a medical  furlough  due  to  serious 
injuries  he  received  in  the  crash.  The  DOC 
retains  exclusive  authority  to  grant  or  revoke 
medical  furloughs.  Apparently  media  attention 
overrides  medical  needs. 

Washington:  On  November  1, 2003,  Jeff 
Rean,  19,  escaped  from  the  Minimum  Secu- 
rity unit  of  the  Monroe  Correctional  Complex 
by  climbing  over  a wire  mesh  fence  and  ra- 
zor wire.  He  was  captured  eight  days  later  in 
Bellingham  where  he  surrendered  without  re- 
sistance. Serving  sentences  for  assault,  he 
was  due  to  be  released  in  2006.  After  the 
escape,  prison  officials  banned  prisoners 
from  smoking  outside  and  spread  gravel  along 
an  outside  road.  Despite  media  fanfare,  no  mea- 
sures were  taken  to  ensure  that  staff  charged 
with  monitoring  security  cameras  around  the 
camp’s  perimeter  actually  do  so. 

Washington:  On  November  14,  2003, 
Floyd  Drane,  a guard  at  the  Regional  Justice 
Center  in  Kent,  was  charged  in  Pierce  county 
superior  court  with  kidnapping,  assaulting 
and  raping  a woman  in  October.  A week  ear- 
lier, he  was  charged  in  the  same  court  with 
first  degree  rape,  robbery,  assault  and  kid- 
napping for  attacking  a prostitute  he  had 
promised  crack  cocaine  to  in  exchange  for 
sex  in  September,  2003 . That  woman  was  held 
prisoner  in  Drane’s  home  for  two  days  be- 
fore he  decided  to  release  her.  She  required 
surgery  to  repair  an  unspecified  internal  in- 
jury. Drane  is  being  held  in  the  Pierce  county 
jail  in  Tacoma  on  $1.5  million  bail. 

West  Virginia:  On  October  9, 2003,  a fed- 
eral grand  jury  indicted  Roger  Hager,  28,  for 
threatening  to  blow  up  the  Becldey  Federal 
Correctional  Institution  in  Beaver  where  he 
had  previously  served  time  for  threatening  a 
judge  and  making  a bomb  threat.  Hager  has  a 
history  of  mental  illness  which  does  not  seem 
to  dissuade  federal  prosecutors  from  convict- 
ing and  imprisoning  him  on  a regular  basis.  | 


Serving  life  w/o  parole  for  a crime 

committed  before  age  1 8? 

For  a Human  Rights  Watch  (HRW) 
report,  write  us  re:  your  trial,  life  in 
prison,  date  of  crime,  DOB,  OK  to  con- 
tact you?  Info  is  confidential.  Write: 
Parker  at  HRW,  544  W.  Menomonee  St., 
Chicago  IL  60614 


The  Supreme  Court  of  Mississippi 
has  ordered  an  evidentiary  hearing 
to  determine  the  frequency  prisoners  at  the 
Mississippi  State  Penitentiary  at  Parchman 
are  allowed  to  receive  Communion.  Prisoner 
Donnie  Russell,  acting  pro  se,  filed  a peti- 
tion in  State  Circuit  Court  alleging  his 
religious  freedom  rights  were  violated  in 
three  ways:  (1 ) Parchman’s  policy  prohibiting 
prisoner-led  religious  services;  (2)  he  had  a 
right  to  acquire  unleavened  bread  for  Com- 
munion Services;  (3)  policy  dictating  the 
frequency  of  Communion  is  not  followed. 

The  circuit  court  held  Russell  failed  to 
state  a claim  upon  which  relief  could  be 
granted.  The  Supreme  Court  affirmed  the  first 
two  grounds,  accepting  the  assertion  that  the 
previous  policy  of  allowing  prisoners  to  preach 
resulted  in  chaos  and  security  problems.  Ad- 
ditionally, Russell  was  only  complaining  about 
how  the  services  were  conducted,  while  be- 
ing permitted  to  regularly  attend  religious 
services.  Second,  “Russell’s  preferences  as 


to  how  Communion  services  are  conducted 
(unleavened  bread  vs.  leavened  bread  vs. 
crackers,  etc.)  do  not  rise  to  the  level  of  con- 
stitutional significance.” 

The  Supreme  Court  did,  however,  order 
an  evidentiary  hearing  to  determine  if 
Parchman  officials  are  complying  with  Mis- 
sissippi Department  of  Corrections  policy 
that  requires  “providing  sacramental  oppor- 
tunities to  Christian  inmates  at  least  once 
every  sixty  days.”  Russell  alleged  that 
Parchman’s  Chaplains  do  not  offer  Commun- 
ion but  “once  or  twice  a year.”  Accordingly, 
the  Circuit  Court  must  determine  the  fre- 
quency with  which  Parchman’s  prisoners  are 
offered  Communion  services. 

In  dissent,  Judge  Graves  found  it  illogi- 
cal and  a violation  of  equal  protection  to  allow 
Parchman’s  Muslim  prisoners  to  conduct  their 
own  services,  but  to  prohibit  Christian  pris- 
oners from  conducting  their  own  services.  See: 
Russell  v.  Mississippi  Department  of  Correc- 
tions, 814  So.2d  802  (Miss.  2002).  ■ 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of  con- 
finement affecting  large  numbers  of  prisoners,  and 
sexual  assaults  against  prisoners.  Write:  ACLU  Na- 
tional Prison  Project,  733  15th  St.  NW  Ste  620, 
Washington,  DC  20005. 

Hepatitis  C Awareness  News 
Bi-monthly  newsletter  on  Hepatitis  C and  HIV/ 
HCV.  Free  on  request,  but  stamp  donations  wel- 
come. Write:  National  Hepatitis  C Prison  Coali- 
tion, PO  Box  41803,  Eugene,  OR  97404. 

Florida  Prison  Legal  Perspectives 

Bi-monthly  newsletter  that  includes  court  rulings, 
administrative  developments  and  news  about  the 
Florida  DOC.  Yearly  sub:  $9  for  prisoners;  $15 
for  free  people  and  $30  for  professionals.  Write: 
FPLP,  P.O.  Box  660-387,  Chuluota  Florida  32766. 

after  17 years ... 

Newsletter  published  4-times  a year  on  prisoner 
issues.  Includes  poems,  stories,  letters  and  art- 
work submitted  by  readers.  Distributed  nation- 
ally. Write:  after  17  years/ ARP,  3225  SE  Alder 
Ct  #1,  Portland,  OR  97214.  No  charge,  but  PLN 
suggests  making  a donation  of  $ 1 per  issue  to 
cover  printing  and  mailing. 

November  Coalition 

Newspaper  published  4-times  a year  reporting  on 
information  related  to  ending  the  drug  war,  releas- 
ing prisoners  of  the  drug  war  and  restoring  civil 
rights.  Yr  sub:  $6  prisoners;  $25  free  people.  Mem- 
bers receive  the  Razor  Wire.  Write:  November  Coa- 
lition, 795  South  Cedar,  Colville,  WA99114. 


Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prisoners.  Coun- 
seling resource  guides  for  imprisoned  and  released 
rape  survivors  & activists  available  for  AL,  AZ,  CA, 
CO,  FL,  GA,  IL,  LA,  OK  OR,  MI,  MS,  NC,  NY,  TX, 
WI  or  Nationwide.  Specify  state  with  request:  Stop 
Prisoner  Rape,  6303  Wilshire  Blvd.  #204,  Los  Ange- 
les, CA  90048.  Donations  welcome. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 is- 
sues: $18  prisoners;  $30  all  others.  $3  for  sample 
issue,  37 j for  info  (stamps  OK).  Write:  Justice 
Institute/JD,  PO  Box  881,  Coquille,  OR  97423. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes  info 
about  injustices  resulting  from  mandatory  sentenc- 
ing laws.  $ 1 0 annual  prisoner  donation  for  FAMM- 
gram.  Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification,  and 
services  for  parents  and  children.  Write:  Center  for 
Children  of  Incarcerated  Parents,  PO  Box  41-286, 
Eagle  Rock,  C A 90041. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  report- 
ing on  prisoner  issues  in  OR,  WA,  ID,  MT,  UT, 
NV  and  WY.  $7  yr  prisoners;  $15  all  others.  Write: 
WPP,  PO  Box  40085,  Portland,  OR  97240.  Write 
for  info  about  reports  related  to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  die  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


: Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 
j 1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

:2.  Legal  Research  ($19.95  value!) 

•3.  All  Things  Censored  ($14.95  value!) 

1 4.  Machinery  of  Death  ($17.95  value!) 

• Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by 

1 Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 

; Comprehensive  and  easy  to  understand  guide  on  researching  the  law. 
Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions, 

; library  exercises  and  practice  research  problems.  Especially 
valuable  for  novice  pro  se  litigants.  1 005  |__1 

• All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303 
: pages.  $14.95.  Includes  75  five  articles  written  by  Abu-Jamal.  Attacks 
; capital  punishment  as  a discriminatory  practice  & critiques 

the  bloated  & dehumanizing  prison  system.  1 040  

| Machinery  of  Death:  The  Reality  of  America’s  Death  Penalty  Regime, 

!By  David  and  Mark  Dow,  304  pages.  $17.95.  Reveals  how  constitutional 
; rights  are  ignored  by  state  and  federal  judges  and  how  innocent 
‘ people  end  up  on  death  row.  1 043  1__1 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett,  Nolo  Press,  608  pages.  $34.99.  Explains 
what  happens  in  a criminal  case  from  being  arrested  to  sentencing,  & what  your  rights 
are  at  each  stage  of  the  process.  Uses  an  easy  to  understand  question  & 
answer  fonuat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  represent 
yourself  in  court  The  authors  explain  what  to  say,  in  court,  how  to  say  if  where  to 
stand,  etc.  (written  specifically  for  civil  cases — but  it  has  much  mate- 

rial  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Main  Street  Books,  288  pages. 

$15.95.  Explains  the  writing  of  effective  com  plaints,  responses,  I 

briefs,  motions  and  other  legal  papers.  1035  I 

Law  Dictionary,  Random  House,  525  paggs.  $17.95.  Up-to-date  law  dictionary  includes 

over  8,500  legal  tenns  covering  all  types  of  law.  Explains  words  with 

many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1046  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  1 1,000  words  listed  alphabetically 
linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  parts  of 
speech  shown  for  every  main  word.  Covers  all  levels  of  vocabu- 
lary  and  identifies  infonnal  and  slang  words.  1045  LJ 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  en- 
tries. $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  geo- 
graphical and  biographical  entries.  Includes  latest  business] 
and  computer  tenns.  103.3  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish.  All  entries 
listed  from  A to  Z.  Hundreds  of  new  words.  Includes  Western 
Hemisphere  usage.  1034  L_1 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info  on 
high  school,  vocational,  paralegal,  law,  college  and  graduate 
courses.  One  of  a kind  prisoner  resource.  1 047  l__l 


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  j 
1 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  : 
:2.  Actual  Innocence  ($9.99  value)  j 

• 3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  \ 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 

updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a S 
! regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  I 

conduct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  I 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 

; Includes  many  letters  to  government  agencies  and  officials.  • 

l Many  tips  and  guidelines  for  writing  effective  letters.  1048  I; 

' 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary  1 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  L_1 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial 
complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  L_1 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  P 

Must  reading  to  understand  prison  slave  labor  today.  1007  L_l 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal  P 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision- 
ing  yourself  as  being  a successful  and  respected  person.  1052  L_1 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 

considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the  P 

prison  industrial  complex.  1009  l__l 

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
detenuine  your  legal  needs,  fee  payments,  how  to  evaluate  a 
lawyer’s  qualifications,  and  much  more.  1015  

Blue  Collar  Resumes,  by  Steven  Provenzano,  224  pages.  $11.99.  Includes  hun- 
dreds of  sample  resumes  for  every  type  of  job.  Can  help  you  to  get  on  your  feet 
when  released  by  identifying  opportunities,  what  work  is  best  for 
you,  and  how  to  present  your  strengths  to  an  employer.  1051  |__1 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  by  Melissa 
Palmer,  MD,  457  pages.  $14.95.  Describes  symptoms  & treatments  of  hepa- 
titis B & C and  other  liver  diseases.  Includes  medications  to 

avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  ed.  by  TaraHcrivel 

and  Paul  Wright,  332  pages,  $19.95.  Exposes  the  dark  side  of 

the  U.S.’s  ‘lock-em-up’  political  and  legal  climate.  1041  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin, 
1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jackson,  this  anthol- 
ogy provides  a selection  of  some  of  the  best  writing  describing 
life  behind  bars  in  America.  1022  


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 

seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  |__1 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori- 
zation  form  for  a hard-cover  book  with  your  order!  1003  L_l 


Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade,  by 

Alfred  McCoy;  Lawerence  Hill  Books,  634  pages.  $32.95.  Latest  Edition  of 
the  scholarly  classic  documenting  U.S.  government 
involvement  in  drug  trafficking.  1014  |__| 

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  inequality, 

creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  T 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev.  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  |__| 

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry,  edited  by 
Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  1998,  264  Pages.  $19.95.  The 
Prison  Legal  News  anthology  that  in  49  essays  presents  a detailed 
“inside”  look  at  the  workings  of  the  criminal  justice  system.  1001  I 

Spanish  Edition  Now  Available  for  $19.95  1044 


PLN  Article  Indexes  provide  detailed  infonnation  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 


1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser 
1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser. 
1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser. 
2002  Index,  over  100  pages  $10.00  for  any  purchaser. 


Fitii  shipping  on  all  Bmm 

AMD  INDEX  <§»DE1RS  dYIEIR  $151 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

| (Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

* Subscription  Bonuses 

I 2 years  4 bonus  issues  for  28  total 

I 3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  37 
I 4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  37 
I All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 


(Lawyers,  agencies,  libraries) 


| issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  5-3 1 -04) 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (28  issues  for  price  of  24!)  

3 yr  Sub  ( W rite  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($1.50)  

Books  or  Index  Orders  (NoS/Hon3&4 
yr  sub  special  books  OR  book  orders  OVER  $25!) 

DOC  #: 

Suite/Cell: 

Agency/Inst 
Address: 

City/State/Zip 
Extra  line 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 


206-246-1022 

Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  EH 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 

Name: 


January  2004 


38 


Prison  Legal  News 


The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions.  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  *168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wow!”  - h.b.s.,  fci  orsville,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  fci  Pekin,  III 

"I  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

'THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Name Reg.  # 

Facility 

Address 

City  State  Zip 

O Check  or  Money  Order  Encloseo,  payable  to:  PSI  Publishing  Inc.  O Visa  (j)  Mastercard 


plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 
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Learn  & Understand  the  Law 


Whether  or  not  you  are  interested  in  a Legal  Assistant/Paralegal 
career,  or  choose  to  take  this  course  for  personal  fulfillment,  the 
law  can  be  a powerful  influence  in  your  personal  life. 


Learn  Civil  & 

Criminal  Law 
Learn  Legal  Research 
I 1 0 Years  of  Legal 
Training  Experience 
Study  in  your  spare  time 
Affordable  Tuition, 

Easy  Payment  Plan 


Subscription  to 
Prison  Legal  News 

Upon  receipt  of  your 
enrollment,  you  will 
receive  a subscription 
to  Prison  Legal  News 
for  an  entire  year, 
absolutely  FREE! 

If  you  already  have  a 
subscription  we  will 
extend  that  subscription 
for  a full  year. 


Call 

800-826-9228 

or  Write 

for  a free  Catalog 


Blackstone 

Paralegal  Studies 


since  1890  P.O.  Box  899  • Emmaus,  PA  18049-0899 


Subscription  Renewal 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed.  For 
example,  if  the  label  says:  EXPIRES  1 1/2004,  then  the  subscription 
expires  after  the  November  2004  issues  is  mailed.  Please  renew  at 
least  2 months  before  the  expiration  date.  IF  THE  LABEL  SAYS 
EXPIRES:  01/2004  THIS  IS  YOUR  LAST  ISSUE.  Please  re- 
new immediately  to  avoid  missing  any  issues. 


Change  of  Address 

If  you  move  or  are  transfered,  please  no- 
tify PLN  as  soon  as  possible  so  your  is- 
sues can  be  mailed  to  your  new  address! 
PLN  only  accepts  responsibility  for  send- 
ing an  issue  to  the  address  provided  at 
the  time  an  issue  is  mailed! 
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2400  NW  80th  Street  #148 
Seattle,  WA  98117 
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Cornell  Company  — The  Prison  Industry’s  Enron 

by  Gary  Hunter 


It  was  not  an  earthshaking  day  when 
Cornell  Corrections  was  founded  in 
1991.  It  was  more  like  a pebble  plummeting 
over  a cliff,  leading  to  a landslide  of  greed 
and  corruption.  Backed  by  Dillon  Read  Ven- 
ture Capital,  David  Cornell’s  callous 
creation  rose  like  cream  to  the  top  of  the 
prison-building  program. 

Imprisoning  citizens  became  popular 
business  in  the  early  1990’s.  Companies  like 
Corrections  Corporation  of  America  (CCA), 
Wackenhut  Corrections  Corporation  (WCC) 
and  Cornell  were  quick  to  take  up  the  cause. 
CCA  is  the  largest  private  prison  company 
in  the  U.S.  with  fifty -nine  facilities  and  nearly 
sixty-thousand  prison  and  jail  beds  under  its 
control.  WCC  maintains  over  forty-thousand 
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prison  and  jail  beds  and  employs  about  ten 
thousand  people  world  wide.  Cornell  has  fifty 
five  prisons  in  twelve  states  and  Washington 
D.C.,  holding  around  13,000  prisoners. 

Specializing  in  half-way  houses  and  ju- 
venile detention  facilities,  Cornell  managed 
to  corner  close  to  seven  percent  of  the  pri- 
vate prison  market.  Only  Correctional 
Services  Corporation  (CSC)  rivaled  Cornell 
in  locking  up  adolescents. 

For  a while  these  merchants  of  human 
misery  profited  handsomely.  But  when  the 
demand  for  prisons  dwindled  in  the  late 
1990’s  their  unscrupulous  profits  diminished 
like  thirty  pieces  of  silver  in  the  hands  of  the 
Hunt  brothers.  ( PLN , Nov.  1999)  Overbuild- 
ing, mismanagement,  unfruitful  political 
donations  and  poor  speculation  threatened  to 
sink  the  private  prison  giants  CCA  and  WCC 
into  a pool  of  stagnant  excess.  [PLN,  July 
2000]  CSC  became  virtually  defunct  amid 
scandal  and  a drastically  decreased  demand 
for  its  services.  [PLN , Aug.  2002] 

But  something  strange  was  happening 
at  Cornell  during  this  period.  At  first  Cornell 
also  was  feeling  the  pinch.  Then,  mysteri- 
ously, balance  sheets  were  in  the  black  and 
profits  were  rising.  It  appeared  Cornell  had 
found  providence.  What  they  had  actually 
found  was  Provident  — a company  so  slip- 
pery it  even  raised  the  eyebrows  of  Cornell’s 
not  so  reputable  accountant  Arthur  Andersen. 

Bedfellows 

When  Lehman  Brothers  brokered  the 
sale/leaseback  agreement  between  Cornell 
and  the  Provident  Foundation  the  transac- 
tion was  touted  as  the  most  innovative 
enterprise  ever  to  hit  the  private  prison  in- 
dustry. The  deal  boasted  “low  cost,  fixed 
rental  rates  and  no  requirement  to  pledge 
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future  revenues,”  a veritable  boon  for  the 
financially  floundering  Cornell.  Steve  Lo- 
gan, Cornell’s  chairman  and  CEO,  heralded 
a “new  day  for  the  private  corrections  indus- 
try.. . [we]  have  provided  a significant 
financing  instrument  that  could  revolution- 
ize the  financial  foundation  of  our  industry.” 

Provident  was  the  brainchild  of  Steve 
Hicks,  a Baton  Rouge  lawyer,  Donovan 
Hicks,  his  brother,  and  Joseph  H.  Torrence, 
a former  director  with  Shearson  Lehman 
Brothers.  Steve  Hicks  was  also  a former 
member  of  Bill  Clinton’s  National  Finance 
Campaign  Committee  in  1992.  Three  years 
later  President  Clinton  appointed  him  to 
serve  on  the  advisory  committee  for  the  John 
F.  Kennedy  Center  for  the  Performing  Arts 
in  Washington  D.C. 

This  impressive  trio  was  joined  by  Tho- 
mas H.  Hudson,  a partner  with  the 
Washington  law  firm  Brownstein,  Hyatt  and 
Farber,  and  J.  Dan  Hall  II,  vice  president 
with  UBS  Paine  Webber  in  Atlanta. 

In  September  1999,  the  quintet  pre- 
sented Provident  Foundation  Inc.  to  the 
Internal  Revenue  Service  (IRS)  for  approval 
as  a tax-exempt  charity  devoted  “exclusively 
for  public  charitable  uses.”  Hicks  described 
his  motives  as  stemming  from  a “genuine 
compassion  and  concern  for  healthcare,  es- 
pecially senior  citizens.”  In  a follow  up  letter 
to  the  IRS  in  May,  2000,  Hicks  emphasized 
his  desire  to  retire  from  his  lackluster  25- 
year  career  in  bond  closings  to  pursue  more 
altruistic  aims.  “Call  it  burnout,”  his  letter 
lamented. 

The  IRS  bought  the  spiel.  Hicks’  plea 
for  a more  gratifying  career  was  rewarded 
the  following  month  when  the  IRS  granted 
Provident  its  tax-exempt  status. 

Before  the  ink  was  dry  on  Provident’s 
approval,  Hicks  had  already  expanded  their 
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mission  statement  to  include  prisons.  His 
“genuine  compassion  and  concern''  had  come 
to  encompass  the  desire  to  help  state  govern- 
ments alleviate  their  burden  of  housing 
prisoners,  an  objective  recognized  by  the  IRS. 

The  Experiment 

North  Carolina  offered  the  perfect  op- 
portunity for  Provident  to  launch  its 
campaign  of  pseudo-compassion.  North 
Carolina  had  bought  into  the  prison  build- 
ing boom  of  the  early  1990’s  and  was  busted 
and  broke  by  2000.  Rather  than  change  its  sen- 
tencing policies,  the  state  decided  it  desperately 
needed  more  prison  space,  without  the  debt. 
The  state  searched  frantically  for  interested 
bidders.  Provident  came  to  the  rescue. 

Hicks  and  company  formed  the  Provi- 
dent subsidiary  Carolina  Corrections  LLC 
which  easily  won  the  contract  to  construct 
three  1,000-bed  facilities.  Under  this  arrange- 
ment, the  subsidiary  would  then  lease  the  space 
back  to  the  state  without  North  Carolina  or 
Provident  adding  any  debt  to  their  books.  The 
cost  of  the  20-  year  lease  to  North  Carolina 
would  be  $370  million,  $146  million  more  than 
if  they  had  built  the  prisons  themselves. 

Bob  High,  deputy  treasurer  for  North 
Carolina,  admitted  that  using  Provident  was 
more  expensive  in  the  long  term  but  insists 
that  the  additional  cost  was  justified.  Natu- 
rally, Hicks  agreed.  “We  know  we  have 
substantially  lowered  the  cost  associated  with 
operating  the  facilities  in  North  Carolina.. .in 
the  millions  of  dollars,”  he  said. 

Lowered  cost  and  better  service  has  long 
been  a private  prison  mantra  [PLN  Dec. 
1997].  Close  scrutiny  and  financial  analysis, 
however,  points  to  profit  as  the  genuine  mo- 
tive. While  private  prison  companies  may  in 
fact  operate  prisons  less  expensively  than  the 
state  does,  such  savings  are  not  passed  on  to 
the  state,  instead  they  are  pocketed  as  profit 
by  the  company  and  its  financial  backers. 
Lehman,  who  sold  the  bonds  to  build  the  pris- 
ons, pocketed  over  $2  million.  Provident’s 
gross  income  totaled  $20  million  plus  a “de- 
velopment fee”  and  an  “administration 
oversight  fee.”  And  because  Provident  is  tax 
exempt — well— you  do  the  math. 

Onward  and  Upward 

Provident’s  North  Carolina  venture 
worked  so  well  that  David  Lavell,  Lehman’s 
lead  banker,  brought  another  deal  to  the  table, 
a virtual  smorgasbord  of  potential,  namely 


Cornell  Corrections.  Hicks  seized  the  oppor- 
tunity. 

On  August  14,  2001  Municipal  Correc- 
tions Finance  LP.  (a  Cornell/Provident  creation) 
purchased  eleven  prisons  from  Cornell  who 
promptly  leased  them  back.  Cornell  still  ran 
the  prisons  but  no  longer  owned  them.  The 
transaction  netted  Cornell  $173  million  and 
freed  the  company  from  debt.  Financed  by 
the  sale  of  $165  million  worth  of  bonds, 
Lehman  passed  the  financing  on  to  large  pri- 
vate investors.  Sale/leaseback  arrangements 
are  not  uncommon  in  real  estate  transactions. 

CCA  had  used  them  before  with  disas- 
trous results,  as  previously  reported  in  PLN. 
However,  with  respect  to  a non-profit  entity 
the  concept  was  completely  unique.  This  was 
the  “revolutionary”  brainchild  heralded  by 
Steve  Logan.  Municipal  Corrections  LP.  was  a 
completely  separate  entity  responsible  for  the 
debt  passed  on  by  Cornell.  Lehman  assumed 
limited  partnership  of  Municipal,  investing 
$8.2  million.  Provident  assumed  a general  part- 
nership with  an  $82,525  investment.  The 
arrangement  only  required  that  Municipal 
maintain  a 3%  independent  equity  investment. 
Lehman  provided  the  financing;  Provident  (the 
charity)  provided  the  independence. 

Returns  from  the  transaction  were  de- 
signed to  yield  Lehman  $2  million  from  the 
sale  of  bonds  and  99%  of  the  rent  paid  by 
Cornell.  Provident  would  gamer  a tax-free  1% 
of  the  rent  apart  from  any  price  it  might  re- 
ceive from  the  sale  of  its  general  partnership. 

While  the  deal  raised  a few  eyebrows, 
Hicks  maintained  that  it  was  not  out  of  line 
with  Provident’s  original  goal.  The  transac- 
tion, claimed  Hicks,  allowed  Provident  to 
examine  opportunities  to  offer  “special  care 
and  housing  for  aged  and  infirm  inmates.” 
Lavelle  declined  to  comment  on  either  the 
deal  or  the  dogma. 

For  over  a year  Cornell  rode  a financially 
black-cresting  wave  of  success.  From  the 
fourth  quarter  of  2000  to  the  fourth  quarter 
of  2001  Cornell  stock  rose  from  $3.50  to 
$17.00  per  share.  Three  months  following  the 
sale/leaseback  arrangement  Cornell  sold  an- 
other $3.5  million  shares,  netting  Lehman 
$2.1  million.  Additionally,  close  scrutiny  re- 
vealed that  Cornell  was  completely  controlled 
by  only  thirty-four  stockholders  including 
Logan  and  several  private  investment  con- 
cerns. All  of  these  investment  funds  enjoyed 
ever-rising  profits,  having  sheltered  them- 
selves on  the  tax-friendly  shores  of  Bermuda 
and  the  Cayman  Islands. 

The  Spoilers 

But  what  promised  to  be  blue  skies  and 
boundless  profits  quickly  evaporated  into  a 
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storm  of  fiscal  turbulence  manifoldly  chris- 
tened Enron,  WorldCom  and,  Cornell’s  own 
accountant,  Arthur  Andersen  LLP.  Enron 
and  WorldCom  [now  known  as  MCI]  had 
bilked  thousands  of  investors,  customers 
and  employees  out  of  billions  of  dollars  by 
falsifying  profit  reports.  While  both  com- 
panies were  going  belly-up,  top  executives 
were  selling  off  major  blocks  of  company 
stock  while  freezing  employee-owned 
shares.  When  Enron  and  WorldCom  finally 
folded,  thousands  of  employees  were  fired. 
Many  lost  their  life’s  savings  and  retirement 
packages.  It  was  also  revealed  that  Arthur 
Andersen  had  helped  both  companies 
falsely  bolster  profit  reports. 

Ironically,  Logan  was  originally  an  au- 
ditor with  Andersen  in  Houston,  before 
joining  Cornell.  So  it  was  with  a special 
sense  of  satisfaction  that  he  had  addressed 
Wall  Street  analysts  saying,  “there  is  a fi- 
nancing transaction  that  we  are  working  on 
that,  if  successful,  will  change  our  entire 
[debt-ridden  prison]  industry.” 

On  January  31,  2001  the  tsunami  came 
crashing  against  the  concertina  cliffs. 
Andersen  came  under  investigation  for  ques- 
tionable accounting  and  was  being  forced  to 
scrutinize  their  client’s  books  for  even  the 
slightest.  That’s  when  they  noticed  the  glitch 
in  the  Cornell  glitter.  At  some  point,  Cornell 
had  paid  Lehman  $3.7  million  while  Provi- 
dent had  assumed  a major  chunk  of  Cornell’s 
debt.  Andersen  questioned  whether  this  un- 
dermined the  required  3%  investment 
necessary  for  Municipal  to  retain  its  status  as 
a financially  independent  entity.  Cornell  in- 
sisted that  the  money  paid  to  Lehman  was  a 
retainer  for  work  to  be  done  in  the  future,  not 
to  shore  up  Municipal.  But  the  question  by 
Andersen  was  enough  to  catch  Cornell  in  the 
riptide  of  a chaotic  economic  arena. 

Six  days  following  the  Andersen  inquiry, 
and  despite  assurances  that  the  questionable 
payment  could  easily  be  undone,  Cornell 
stock  fell  43%  in  a single  day.  In  April  2002, 
Cornell  restated  its  earnings  for  2000  and 
most  of  2001.  They  also  reassumed  the  debt 
they  had  transferred  to  Provident.  William  J. 
Ahearn,  spokesman  for  Lehman  said  the  pay- 
ment by  Cornell  “was  entirely  separate  from 
the  [Municipal  LPJ  investment.” 

Double  Dealing 

Chairman  Logan  defended  his 
company’s  position  and  insisted  that 
Cornell’s  retainer  represented  “a  legitimate 
arms-length  transaction  to  pursue  separate 
future  projects  that  are  unrelated  to  the  2001 
sale/leaseback”  deal. 


But  Logan  clearly  had  his  own  defi- 
nition of  the  term  “arms  length.”  In  July 
2000,  Logan  had  formed  his  own  com- 
pany named  Municipal  Corrections  Inc. 
Like  Municipal  LLP,  Logan’s  company 
was  also  tax-exempt.  As  the  sole  propri- 
etor of  Municipal  Inc.,  Logan  was  free  to 
buy  from  Provident  and  any  of  its  sub- 
sidiaries including  Municipal  LLP.  Had 
not  the  Andersen  debacle  thrown  Cornell 
into  chaos,  Logan  had  essentially  put  into 
place  a deal  that  could  have  left  Cornell 
renting  from  him,  their  chief  CEO,  rather 
than  an  independent  third  party. 

Charles  Elson,  director  of  the  Center 
for  Corporate  Governance  at  the  University 
of  Delaware,  called  Logan’s  effort  a “con- 
flict of  interest  transaction”  that  would 
invite  share  holder  lawsuits  and  scrutiny 
from  the  SEC  because  it  puts  a Cornell  of- 
ficer “on  both  sides  of  the  transaction.” 

Logan  insisted  that  Municipal  Inc.’s 
only  purpose  was  to  provide  Cornell  with 
“a  vehicle  to  protect  its  interests  in  the  un- 
likely event  that  [Municipal  LLP]  could  not 
fulfill  its  responsibilities.” 

Meanwhile,  Logan  was  removed  as 
chairman  and  CEO  of  Cornell.  Milberg, 
Weiss,  Bershed,  Hynes  and  Lerach,  the 
nation’s  largest  shareholder  firm  and  coun- 
sel for  the  lead  plaintiffs  against  Andersen 
and  Enron,  also  represent  the  shareholder 
plaintiffs  who  have  sued  Cornell  for  mis- 
leading and  defrauding  its  investors. 

Corrections  & Contributions 

Though  not  the  biggest  private  prison 
vendor,  Cornell  epitomizes  the  proactive 
agenda  of  the  prison-for-profit  industry.  Fu- 
eled by  an  inane  social  desire  for  mass 
incarceration,  politicians  have  responded  with 
increasingly  harsher  laws.  Yet  nowhere  in  this 
madness  has  there  ever  been  a public  demand 
for  private  prisons.  Instead,  unscrupulous 
merchants  like  Cornell  have  pandered,  paid 
and  wooed  politicians  into  sacrificing  private 
citizens  on  the  altar  of  penal  detention. 

Figures  for  1998  indicate  that  the  Big- 
3,  CCA,  Wackenhut  and  Cornell  paid  361 
state  candidates  in  25  states  over  $590,000 
in  contributions.  In  spite  of  the  fact  that  it 
is  considerably  smaller  than  the  other  two, 
Cornell  contributed  $110,575,  over  20%  of 
the  total  figure.  The  same  three  companies 
have  also  donated  more  than  $528,000  to 
federal  campaigns  between  1995  and  2000. 

The  Houston,  Texas  based  Cornell 
joined  its  fellow  peddlers  of  ignoble  profit 
in  giving  more  than  $1.1  million  to  14 
southern  states  in  2000.  In  Texas,  156  candi- 


dates received  $361,000;  in  North  Carolina 
107  candidates  received  $226,500  and  in 
Florida  122  candidates  received  $158,500. 
Louisiana,  Virginia,  Georgia,  Tennessee, 
Oklahoma,  Mississippi,  Arkansas,  Kentucky, 
Alabama,  West  Virginia,  South  Carolina  to- 
gether garnered  another  $350,000  from  the 
Big-3.  Donations  coincided  perfectly  with 
state  elections  and  went  almost  exclusively 
to  incumbents  who  either  favored  or  were  di- 
rectly involved  with  private  prison  legislation. 
While  these  figures  are  excessive  and  it  is 
obvious  that  private  prisons  are  actively  cre- 
ating a demand  for  their  services,  it  should 
also  be  noted  that  unionized  guards  in  state 
prison  systems  and  the  federal  Bureau  of  Pris- 
ons (BOP)  union  contribute  far  more  to 
political  supporters.  Not  coincidentally,  prison 
privatization  has  been  least  successful  in  those 
states  with  strong  labor  movements  and/or 
strong  guard  unions. 

Between  1990  and  1998,  Cornell  do- 
nated $120,000  to  state  political  campaigns. 
Many  of  those  contributions  were  accompa- 
nied by  considerable  controversy.  Before  an 
ensuing  rift  with  the  city  council  in  Delta 
Junction,  Alaska,  Cornell  had  contributed 
$6,375  to  Governor  Tony  Knowles,  the  larg- 
est in  the  country  that  year.  Another  $5,500  went 
to  Lt.  Governor  Fran  Ulmer  and  $5,000  to  Rep. 
Ramona  Barnes,  R- Anchorage.  In  1996  and 
1998  Cornell  gave  Eldon  Mulder  $5,100. 
Mulder  was  co-Chair  of  the  House  Finance  Com- 
mittee and  author  of  the  Delta  legislation. 
Mulder’s  wife  received  $85,000  to  work  as  of- 
fice manager  for  Cornell  lobbyist  Joe  Hayes. 

Richmond,  Virginia  City  Mayor 
Leonidas  Young  supported  Cornell  and  suc- 
cessfully encouraged  them  to  invest  $50,000 
in  his  campaign  in  exchange  for  his  garner- 
ing support  for  their  prison.  Cornell  also  paid 
$27,500  to  one  of  Young’s  close  friends  and 
campaign  consultant.  His  friend’s  wife  was 
paid  $17,000  for  a mailing  campaign,  for 
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which  she  had  no  experience,  and  that  never 
mailed  anything.  Cornell  denies  that  the 
payments  were  bribes  but  three  years  later, 
in  an  incident  unrelated  to  Cornell,  Young 
was  indicted  and  eventually  pled  guilty  to 
federal  racketeering  and  money  laundering. 

Noting  that  Cornell  never  complained 
about  Young’s  failure  to  deliver  what  he 
promised,  U.S.  Attorney  Robert  Trono  com- 
mented that  Cornell’s  expectations  of  Young 
were  hard  to  pin  down.  “That  was  always  a 
very  good  question,”  said  Trono.  “These 
people  [Cornell]  weren’t  stupid.  What  did 
they  think  they  were  getting?” 

An  editorial  in  the  Wilmington  N.C. 
Morning  Star  noted  how  Cornell  had  success- 
fully stifled  all  competitive  bids  for  a juvenile 
prison  by  buying  support  from  State  Rep. 
David  Redwine.  Redwine  and  his  cronies  so 
blatantly  manipulated  the  bidding  rules  in  fa- 
vor of  Cornell  that  all  other  interested  parties, 
who  did  not  see  fit  to  buy  their  own  support, 
quickly  got  the  hint  and  withdrew  their  bids. 

Cornell  has  also  been  extremely  active 
in  lobbying  politicians  in  Alaska,  New 
Mexico  and  California.  A financial  break- 
down of  contributions  show  that  Cornell 
donated  nearly  $20,000  to  select  candidates 
in  the  1998  California  Primary  Election. 

In  fact,  Cornell  is  so  persistent  in  push- 
ing its  unsolicited  services  that  in  Alaska  they 
have  used  political  donations  to  override  the 
public’s  rejection  of  their  prisons  being  built 
in  local  communities.  Delta  Junction  and 
Kenai  Peninsula  are  perfect  examples. 

In  1998,  Cornell  lobbied  to  become  the 
first  private  prison  in  Alaska.  First  the  con- 
glomerate co-opted  the  fiscally  collapsing 
Allvest  Inc.,  an  in-state  operator  of  pre-re- 
lease  halfway  houses,  for  a price  of  $21 
million.  Cornell  then  convinced  city  coun- 
cil members  to  give  them  an  exclusive 
contract  to  open  a private  prison.  However, 
when  an  intervening  election  changed  the 
makeup  of  the  Delta  Junction  City  Coun- 
cil, the  city  rescinded  the  contract  that  would 
have  made  All  vest  [Cornell]  the  recipient 
of  the  prison  contract  without  competitive 
bids.  Cornell  responded  by  suing  the  city 
for  breach  of  contract.  Had  the  deal  gone 
through  it  would  have  netted  Cornell  more 
than  $800  million  over  twenty-five  years. 

Undaunted,  Cornell  turned  their  focus 
to  the  Kenai  Peninsula  where  they  again 
persuaded  local  politicians  to  back  their  ef- 
forts to  build  a prison.  But  local  residents 
voted  down  the  proposed  prison  by  a mar- 
gin of  3-to-l. 


Cornell  Corruption 

While  Cornell  may  have  succeeded  in 
making  its  services  look  cheaper  on  paper, 
there  is  an  underlying  cost  that  they  are  not 
so  quick  to  advertise.  Since  their  inception 
Cornell,  like  the  rest  of  the  private  prison  in- 
dustry, has  been  plagued  by  corruption  and 
scandal  at  every  level.  New  Mexico  alone  has 
been  buffeted  by  a blizzard  of  malevolent  mis- 
deeds by  these  less-expensive  Cornell  employees. 

Lawrence  Barreras  was  hired  by  Cornell 
as  warden  of  Santa  Fe  County  Detention  Cen- 
ter in  March  1999.  Barreras  brought  with  him 
a legacy  and  a lawsuit.  His  legacy  included 
his  termination  as  warden  from  Roswell  State 
prison.  The  lawsuit  was  for  “conspiring  to 
misappropriate  public  funds  for  private  gain” 
from  the  Roswell  State  prison. 

In  August  1999  State  District  Judge  T. 
Glen  Ellington  gave  Cornell  an  ultimatum: 
come  up  with  an  established  release  policy 
or  have  their  prisoners  moved  to  another  jail. 
Cornell,  it  seems,  had  become  so  covetous  of 
the  $65  per  day  fee  it  was  receiving  from  the 
city  for  housing  prisoners  that  the  Cornell 
run  Santa  Fe  jail  was  refusing  to  release  them. 
Prison  officials  became  so  bold  that  they  lit- 
erally ignored  court  ordered  release  papers. 
Hence  the  ultimatum  from  Judge  Ellington. 

The  Santa  Fe  New  Mexican  reported  in 
October  1999  that  “Cornell  and  the 
company’s  contractor.  Landmark  Organiza- 
tion, paid  workers  40%  less  than  was  allowed 
under  the  state’s  minimum  wage  law.” 
Cornell  settled  out  of  court  for  $80,000. 

In  October  1997  two  Cornell  guards  were 
arrested  on  charges  of  kidnapping  two  men 
at  gunpoint.  The  victims  claim  they  were  ab- 
ducted and  pistol-whipped  by  the  guards 
following  a party. 

In  April  1999  a guard  at  a Cornell  facil- 
ity was  arrested  for  molesting  a 15  year  old 
girl.  That  same  month  investigations  exposed 
three  Cornell  guards  with  criminal  records 
working  in  their  youth  facilities. 

Also  in  1999,  at  the  Cornell  owned  Santa 
Fe  Youth  Detention  Center,  41  year  old  Calvin 
Campbell  was  fired  when  he  was  accused  of 
raping  and  molesting  a 14-year  old  female 
prisoner.  Maria  Carreon  claims  Campbell 
sexually  groped  her,  kissed  her  and  even  bit 
her  during  the  attack.  The  rape  triggered  a 
riot  by  the  prisoners. 

Also  in  April  1999,  another  Cornell  guard 
was  arrested  and  charged  with  forcibly  demand- 
ing oral  sex  from  a male  prisoner. 

Four  female  federal  prisoners  accused 
Cornell  guard  Marcus  Trujillo  of  sexually 
assaulting  them  while  he  worked  at  the  Santa 
Fe  County  jail  between  April  2000  and  March 


2001.  Mary  Lucinda  Valdez  says  Trujillo  en- 
tered her  cell,  pinned  her  against  the  wall, 
then  kissed  her  and  groped  her  against  her 
will.  Valdez  reported  the  problem  to  jail  man- 
agement but  no  action  was  taken.  She  then 
spoke  to  detectives  and  was  harassed  by 
guards  for  her  effort.  Valdez  insists  that  after 
her  encounters  with  Trujillo  she  was  also 
raped  by  other  guards.  A criminal  investiga- 
tion found  no  wrong-doing  although  Valdez 
was  eventually  moved  from  the  unit. 

In  May  200 1 , Valdez  brought  suit  against 
Trujillo  and  Cornell  for  negligence,  assault, 
battery,  emotional  distress,  sexual  harassment 
and  rape.  Her  lawsuit  reads  that  “Trujillo  and 
other  guards  ‘sexually  harassed’  her  and  ‘as- 
saulted and  fondled’  and  repeatedly  coerced 
her  into  having  sexual  relations.”  Records 
show  that  Trujillo  was  fired  on  March  1, 2001 
for  an  unrelated  incident. 

Meanwhile,  Carmen  Jaramillo, 
Michele  Montano  and  Bertha  Martinez’s  are 
suing  the  Santa  Fe  County  jail  for  the  illegal 
intrusion  of  males  into  their  cells.  On  March 
10th  and  11th,  guards  decided  to  make  the 
Santa  Fe  Jail  a coed  facility.  Both  days  a 
locked  metal  door  that  separated  the  men’s 
and  women’s  cells  was  purposely  left  open. 

“It  was  scary,”  said  Jaramillo.  “It  could 
have  been  somebody  that  could  have  killed 
me,  raped  me.” 

Attorneys  Cliff  McIntyre  and  Edward 
Chavez  represented  Jaramillo  against 
Cornell.  Jaramillo  says  that  she  was  ac- 
costed by  a male  prisoner  who  kissed  her 
and  fondled  her  against  her  will.  Jaramillo 
is  out  of  jail  now  but  insists  that  the  experi- 
ence was  extremely  traumatic.  “I  was  very 
upset  and  I was  scared.  I did  not  know  what 
was  going  on.”  Two  Cornell  guards  were 
fired  behind  the  incident. 

Marcus  Cordova,  a Cornell  guard  was 
jailed  after  being  indicted  on  five  separate 
counts  of  criminal  sexual  penetration  of  a fe- 
male prisoner  in  his  care.  All  five  incidents 
occurred  within  a three  month  period  between 
December  2000  and  February  2001. 

Stephanie  Angus  filed  civil  rights 
charges  against  Cornell  after  she  was  taken 
hostage  by  convicted  bank  robber  Byron 
Shane  Chubbuck.  Chubbuck  escaped  from 
the  Santa  Fe  County  Detention  Center  on 
December  21,  2000  after  he  obtained  a 
handcuff  key,  unlocked  his  cuffs,  waist 
chains  and  leg  shackles  and  kicked  out  a 
steel-grated  window.  Once  outside 
Chubbuck  kidnapped  Angus  and  forced  her 
to  “transport  him  via  the  streets  of  Albu- 
querque for  over  two  hours.” 

Francisco  and  Sara  Holguin  are  also 
suing  Cornell  for  a stray  bullet  fired  through 
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their  mobile  home,  barely  missing  their  heads, 
from  the  resulting  shootout  during  Chubbuck’s 
capture. 

According  to  Santa  Fe’s  Deputy  Police 
Chief,  Cornell’s  bills  to  the  County  Jail  have 
a “30%  ‘error  rate’”  The  Santa  Fe  New  Mexi- 
can reported  in  March  2000  that  Cornell 
“regularly  submits  bills  to  the  city  of  Santa 
Fe  for  housing  prisoners  that  are  so  over  in- 
flated Santa  Fe  simply  refuses  to  pay  them.” 
There  are  so  many  corrections  necessary  that 
a full-time  employee  is  required  just  to  dis- 
pute the  chaiges.  Which  illustrates  the  illusory 
nature  of  any  purported  savings  to  taxpayers 
from  privatized  prisons. 

The  New  Mexican  also  reported  that  on 
March  31,  August  30  and  October  11,  2000 
tours  of  the  Santa  Fe  jail  by  a grand  jury 
revealed  medical  conditions  so  atrocious 
they  “failed  even  the  most  minimum  sani- 
tary requirements.” 

In  similar  incidents,  Cornell  was  fined 
$168,750  by  the  Oklahoma  DOC  for  providing 
inadequate  medical  care  and  withholding  infor- 
mation from  the  state  at  their  Great  Plains 
Correctional  facility.  And  a report  filed  by  Geor- 
gia inspectors  in  1998  cited  the  Comell-mn 
prison  in  Charlton  County  for  lax  security,  defi- 
cient medical  facilities,  unsanitary  conditions  and 
careless  record  keeping. 

In  April  2001,  Cornell  guard  Lawrence 
C.  Candelaria  earned  himself  a 366-day  jail 
sentence  for  helping  three  prisoners  escape 
from  the  Santa  Fe  County  Detention  Cen- 
ter. Candelaria  supplied  the  three  escapees 
with  a cell  phone,  hacksaw  blades,  a ham- 
mer and  a chisel.  One  of  the  prisoners, 
Vicente  Manuel  Tijerina,  was  captured  in 
Mexico  City  and  extradited  back  to  the 
United  States.  Luis  Ramon  Lopez  and 
Rodolfo  Ruiz-Godinez  remain  at  large. 

On  June  8,  2002  the  Albuquerque  Jour- 
nal reported  the  arrest  of  an  unnamed 
Cornell  guard  who  was  caught  selling  drugs 
to  prisoners  in  the  Valencia  County  jail. 
Sheriff’s  Deputy  M.  Torres  told  reporters 
that  the  guard  was  jailed  under  $160,000 
bond  on  three  counts  of  drug  trafficking, 
one  count  of  conspiracy  and  one  count  of 
bringing  contraband  into  a jail. 

In  August  2003,  Cornell  guard  John 
Robertson  was  convicted  of  having  sex  with 
a minor  at  the  Santa  Fe  County  Youth  De- 
velopment Program.  Judge  Michael  Vigil 
refused  Robertson’s  request  for  bail  prior 
to  sentencing  saying,  “I  don’t  want  to  be 
responsible  for  something  happening  while 
he’s  out.  I need  to  know  a little  bit  more 
about  what  is  going  on  upstairs.” 

Robertson  admitted  having  sex  with  the 
16-year  old  female  prisoner  but  his  attor- 


ney, Damien  Horne,  insists  that  “there  is  no 
indication  that  he  is  a sexual  predator.” 

The  girl,  who  has  since  been  released, 
now  lives  out  of  state.  District  Attorney  Bar- 
bara Room  said  the  girl’s  “main  concern  is 
getting  this  over  with  and  getting  him  reg- 
istered as  a sex  offender.” 

New  Mexico  is  not  Cornell’s  only  vic- 
tim. Other  states  have  also  suffered  from 
Cornell’s  incompetence. 

In  1999  a resident  of  a Cornell  half- 
way house  in  Bethel,  Alaska  slipped  out  one 
night  and  raped  his  ex-girlfriend. 

In  August,2002,  two  more  residents  of 
a Cornell  half-way  house  in  Anchorage, 
Alaska  were  arrested  for  armed  carjacking 
after  they  escaped  from  the  facility. 

At  Cornell’s  Alexander  Youth  Services 
Center  (AYSC),  in  Little  Rock,  Arkansas, 
a 16-year  old  youth  hanged  himself  in  May, 
2001,  while  Cornell  guards  were  supposed 
to  have  him  under  suicide  watch.  Four 
months  later,  in  September  2001,  a second 
boy,  15,  hanged  himself  in  the  same  cell 
using  the  same  method.  He  too  was  under 
suicide  watch.  State  investigators  charged 
Cornell  with  failing  to  adequately  supervise 
prisoners  diagnosed  as  suicide  risks. 

In  August,  2002,  a Cornell  guard  was 
convicted  of  third -degree  felony  battery  after 
slamming  a juvenile  prisoner  to  the  ground. 

From  July  15  to  August  20,  2002, 
Carolyn  Skaggs  held  the  position  of  Coun- 
selor at  AYSC  with  falsified  credentials. 
During  her  one  month  tenure  Skaggs  coun- 
seled 15  youths  and  even  provided  testimony 
in  court.  She  was  eventually  exposed  and 
charged  with  a misdemeanor  which  carried 
a year  in  jail  and  a $1,000  fine. 

Three  employees  of  AYSC  were  fired 
after  they  decided  to  implement  their  own 
rehabilitation  program.  On  December  16, 
2002  two  employees  and  a supervisor  trans- 
ported a 16  and  17  year  old  to  a high-risk 
offender  unit  as  a deterrent  to  the  two  boy’s 
misbehavior.  Ombudsman  Steve  Tanner  re- 
ported that  the  two  youths  were  confronted 
by  eight  other  boys.  Neither  one  was  harmed 
although  one  was  hit  on  the  head.  Tanner 
decried  the  tactic  which  “not  only  put  juve- 
niles at  risk  but  put  the  state  at  risk  as  well.” 
Arkansas  State  Police  are  investigating  why 
it  took  four  days  to  report  the  incident. 

The  Department  of  Public  Welfare  re- 
ported that  14  allegations  of  sexual  assaults 
on  prisoners  had  been  substantiated  and  that 
four  employees  were  suspended  after  they 
roughed  up  a 15  year  old  boy  “to  teach  him 
a lesson.” 

The  juvenile  facility  in  Morgantown,  PA 
has  since  cancelled  its  contract  with  Cornell. 
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Two  girls  living  at  a Cornell  group  home  near 
Pittsburgh,  Pennsylvania,  were  sexually  mo- 
lested by  staff  workers.  The  Department  of 
Welfare  is  also  investigating  sex  abuse 
charges  against  39  staff  members  at  the  same 
facility.  The  scandal,  reported  by  the  Pitts- 
burgh Post-Gazette  quoted  clinical 
psychologist  Ronald  Davidson  as  saying,  “I 
would  recommend  that  an  outside  organiza- 
tion take  a very  close  look  at  the  agency...” 

The  list  of  misdeeds  above  is  by  no 
means  exhaustive.  In  a real  free-market 
Cornell  could  never  have  survived  the 
mountain  of  scandal  that  follows  in  its  wake. 
So  why  are  they  still  around?  The  answer 
to  that  question  can  be  summed  up  in  two 
words  — Federal  Bailout. 

Fleecing  the  Feds 

In  the  May,  2002,  issue  of  PLN  we  re- 
ported the  federal  government’s  bailout  of  the 
private  prison  industry.  Without  that  bailout, 
most  of  the  private  prison  companies  would 
now  be  out  of  business.  The  current  Bush 
administration  has  accelerated  this  trend. 

Private  prisons  have  for  years  sought  to 
gain  a foothold  in  the  federal  prison  system 
but  have  often  met  heavy  resistance  from 
the  Bureau  of  Prisons  (BOP),  organized  la- 
bor and  some  state  politicians.  In  the  past 
the  BOP  guard’s  union  has  commanded  the 
loyalty  of  elected  officials  through  extremely 
generous  donations.  But  times  have  changed. 
Philipsburg,  Pennsylvania  is  a case  in  point. 

In  1999  the  economy  was  still  pretty 
good.  So  when  Cornell  announced  to 
Pennsylvania  legislators  that  it  intended 
to  build  and  run  a federal  prison  in 
Philipsburg  the  company  met  such  resis- 
tance the  proposal  was  shelved.  State 
Attorney  General  Mike  Fisher  was  ada- 
mant that  only  the  BOP  should  house 
federal  prisoners.  At  one  point,  in  a des- 
perate attempt  to  gain  Fisher’s  approval, 
Cornell  even  proposed  to  simply  run  the 
prison  while  the  federal  government  held 
the  title  to  both  prison  and  property.  Four 
years  later,  two  GOP  tax  cuts  and  a BOP 
backlog  have  left  Philipsburg  residents 
clamoring  for  the  prison  and  state  legis- 
lators scurrying  to  get  it  built. 

In  spite  of  the  gross  ineptness  and  cor- 
ruption that  has  virtually  sunk  the  private 
prison  industry,  draconian  federal  sentenc- 
ing policies  have  coupled  with  a constipated 
U.S.  economy  to  put  the  Big-3  right  back 
in  the  catbird  seat.  The  federal  prison  sys- 


tem has  been  under  growing  pressure  to  deal 
with  its  ever-expanding  prison  population. 
Tough  sentencing  laws  that  mandate  a mini- 
mum of  85%  calendar  time  before  a federal 
prisoner  is  released  coupled  with  more  ar- 
rests and  prosecutions  have  left  the  BOP 
overextended  and  overflowing. 

So  when  struggling  private  prison  own- 
ers came  begging  for  business  Uncle  Sam 
should  have  brokered  a real  bargain.  But 
true  to  form,  Washington  bureaucrats 
coddled  their  special  interest  cronies  at  the 
expense  of  the  taxpayers.  Current  contracts 
with  the  Big-3  include  such  amenities  as 
performance  bonuses  and  guaranteed  occu- 
pancy payments.  Companies  will  be  paid 
for  95%  capacity  whether  the  beds  are  filled 
or  not.  Cornell  is  included  in  a 6,000  bed, 
$1  billion  dollar  deal  offered  by  benevolent 
administrators. 

As  Steve  Logan  puts  it,  “the  reason  why 
we’re  so  excited  about  the  federal  side  [is 
they  will]  cut  you  that  check  every  month” 
even  if  the  cells  are  empty. 

The  BOP  is  still  no  fan  of  privatization. 
Many  employees  fear  that  the  outsourcing 
of  prison  contracts  will  eventually  cost  them 
their  jobs. 

Dr.  Kathleen  Hawk,  former  BOP  Di- 
rector with  a doctorate  in  counseling  and 
rehabilitation  wrote,  “We  did  not  pursue  this 
change  in  the  Bureau’s  approach  to  private 
contracting.  [P]rivate  prison  companies  of- 
ten seek  business  by  promising  to  federal 
and  state  legislators  that  they  can  provide 
comparable  services  at  a reduced  cost” 
claims  that  “have  not  been  proven.” 

Several  studies  affirm  Hawk’s  claim. 
National  surveys  conducted  by  Abt  Associ- 
ates and  the  General  Accounting  Office 
concluded  that  “there  is  no  evidence  that 
meaningful  cost  savings  have  been  achieved 
by  prison  privatization.”  A study  by  Policy 
Matters  Ohio  done  in  2001  found  that  “Pri- 
vate prisons  create  illusory  savings  by 
selecting  the  least  costly  prisoners.” 

Two  County  Commissioners  in  Penn- 
sylvania requested  that  a contract  with 
Cornell  be  terminated  because  the  private 
prison  was  not  only  losing  money  it  was  $1 
million  over  budget  for  its  2001  projections. 

A Cornell  run  prison  in  Santa  Fe,  New 
Mexico  also  lost  nearly  $1  million  in  2002. 
The  $800,000  deficit  reported  in  December 
2002  was  only  expected  to  get  worse. 

Additional  research  has  shown  that  the 
private  prison  trend  has  undermined  justice 
for  the  sake  of  profit  and  once  inside  prison- 
ers suffer  higher  rates  of  violence,  medical 
neglect  and  are  offered  fewer  rehabilitative 
programs  than  in  public  prisons.  A 1997  sur- 


vey by  criminologist  James  Austin  revealed 
that  violence  is  more  than  20%  higher  in 
private  prisons.  The  Corrections  Yearbook 
2000  showed  that  employee  turnover  in  pri- 
vate prisons  is  almost  40%  higher  than  in 
its  public  counterpart. 

A Regional  Vice  President  for  Cornell 
addressed  the  sexual  abuse  in  their  Pitts- 
burgh facility  as  stemming  from  “great 
difficulty  recruiting  a sufficient  number  of 
staff  and  the  appropriate  quality  of  staff.  In 
its  two  years  of  operation,  [the  facility]  went 
through  three  directors  and  a turnover  of  its 
entire  senior  staff.” 

This  admission  by  Cornell’s  own  ex- 
ecutive vindicates  the  view  that  private 
prisons  are  not  only  more  expensive  finan- 
cially, they  also  foster  a fertile  environment 
for  moral  corruption  as  well. 

The  Sobering  Reality 

As  of  December  2000,  states  housed  some 
53,000  prisoners  in  private  prisons.  Cornell  has 
at  least  one  for-profit  prison  in  27  states. 

A post-9/11  homeland  security  budget 
of  $615  million  allocated  by  the  federal  gov- 
ernment sent  private  prison  vendors  into  an 
unabated  feeding  frenzy.  Immigrants  are  be- 
ing incarcerated  in  staggering  numbers  even 
though  the  vast  majority  are  non-violent. 

Citizens  are  not  faring  much  better.  The 
U.S.  ratio  of  prisoners  to  population  was 
110  per  100,000  between  1900  and  1975. 
In  less  than  thirty  years  that  figure  has  in- 
creased 4-fold  to  445  per  100,000,  a total 
of  over  one  million  caged  citizens. 

The  U.S . is  trapped  in  a penological  tau- 
tology predicted  by  President  Dwight  D. 
Eisenhower  four  decades  ago.  A decrease  in 
crime  heralds  the  success  of  building  pris- 
ons; and  so  we  build  more  prisons.  An 
increase  in  crime  means  we  need  more  pris- 
ons; and  so  we  build  more  prisons.  This  is 
exactly  the  corrupted  reasoning  on  which 
private  prisons  thrive.  This  is  exactly  the  cor- 
rupted reasoning  that  state  and  federal 
legislators  are  using  tax  dollars  to  support. 
And  the  reality  is  that  there  is  no  end  in  sight. 
■ 

Sources:  AFCME  (Union),  Albuquerque 
Journal,  American  Capital,  Anchorage 
Daily  News,  Associated  Press,  Centre  Daily 
Times,  Corrections  Professional,  Dow  Jones 
News  Service,  Houston  Chronicle,  Pitts- 
burgh Post-Gazette,  PR  Newswire 
Associations  Inc.,  Providence  Journal  Bul- 
letin, The  Arizona  Republic,  The  Daily 
Oklahoman,  The  Mississippi  Link,  The 
Santa  Fe  New  Mexican,  The  Wall  Street 
Journal 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 


Daniel  E.  Manville 

Co-Author  of  the  “Prisoner’s 
Self-Help  Litigation  Manual” 
3rd  Edition 

Brings  you: 


Disciplinary 
Self-Help 
Litigation  Manual 

First  Edition 

Daniel  E.  Manville 


Daniel  E.  Manville,  P.C.,  Publisher 


Sold  only  in  paperback 
Approx.  350  pages 


Prisoner  Price  - $34.95  (including  shipping) 
Non-Prisoner  Price  - $64.95  (including  shipping) 


Print  Clearly: 

Name: 


Address: 

City: 


State: 


Zip: 


Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 

P.O.  Box  20321 
Ferndale,  Ml.  48220 

Phone  - (248)  341-1201  Fax  - (248)  341-1204  Email-DSHLM@comcast.net 
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The  2002  Supplement  to  the 
JLM Fifth  Edition  is  here! 


Fifth  Edition 
2002  Supplement 
Columbia  Human  Rights 
Law  Review 

Ordering  information 

H Pay  by  check,  money  order,  or  stamps. 

H The  5th  Edition  is  1008  pages  (paper); 
the  Supplement  is  588  pages  (paper). 

H Discounted  prices  for  inmates 
(includes  shipping): 
o JLM  5th  Ed.  and  Supplement:  $43 
o 5th  Edition  only:  $31 
o Supplement  only:  $12  if  5th  Ed. 
previously  purchased;  $18  if  5th  Ed. 
not  purchased. 

H For  non-inmate  and  institution  price  info, 
call  212-854-1601,  write  the  address  below, 
or  email:  jmhum@law.columbia.edu 
To  order,  send  payment  to 

Columbia  Human  Rights  Law  Review 
435  W.  116th  St. 

New  York,  NY  10027 


In  this  issue  of  PLN  we  report  the  fil- 
ing of  PLN’s  lawsuit  against  the  fed- 
eral Bureau  of  Prisons  for  their  blanket  ban 
on  PLN  at  the  ADX  facility  in  Florence, 
Colorado  and  our  suit  against  the  Florida 
Department  of  Corrections  for  their  blan- 
ket ban  on  PLN,  the  denial  of  due  process 
in  their  censorship  practices  and  their  prac- 
tice of  punishing  prisoners  who  write  for 


MARY’S  MAGIC 


Hello.  I’m  Mary.  I have  an 
incarcerated  son  and  feel 
your  struggles.  I know  how 
important  it  is  to  send  nice 
gifts  to  your  loved  ones.  Send 
for  my  catalog  and  see  what 
services  I offer  (no  pen  pals). 
SASE  - get  500  coupon  for 
next  order. 

Mary’s  Magic 
Post  Office  Box  8029 1 
Rochester , Michigan  48308 


Justification  for  California  Prisoner 
Shooting  Death  Disputed 


Fresno  County,  California  sheriff’s 
investigators  and  California  De- 
partment of  Corrections’  (CDC)  officials 
disputed  whether  the  shooting  death  of  a 
Pleasant  Valley  State  Prison  (PVSP)  pris- 
oner on  October  12,  2003  during  a prison 
yard  disturbance  was  justified  based  upon 
CDC’s  use-of-lethal-force  protocol. 

Alejandro  Enriquez,  a 28  year-old  li- 
fer, was  fatally  shot  by  a single  shot  to  the 
chest  from  a prison  guard’s  Mini- 14  semi- 
automatic rifle  during  a fight  on  the  PVSP 
Facility  B yard.  Initially,  prison  authorities 
reported  a “major  riot”  among  300  prison- 
ers. But  eyewitness  accounts,  backed  by 
videotapes  of  the  incident,  showed  that  no 
more  than  50  prisoners  were  involved. 

Upon  release  for  the  evening  meal,  two 
prisoners  of  rival  Mexican  gangs  scuffled, 
following  which  everyone  was  sent  back  to 
their  cells.  After  a determination  that  there 
would  be  no  further  problems,  the  meal  re- 
lease was  continued.  Thereafter,  Enriquez 
was  observed  pummeling  a rival  gang  mem- 
ber in  the  yard.  After  firing  warning  rounds 
and  shouting  warnings,  two  guards  fired  a 
live  round  each  at  Emiquez  - one  killing  him. 

From  the  Editor 

by  Paul  Wright 

PLN  and  other  publications  in  exchange  for 
payment.  Both  lawsuits  have  generated  fair 
amounts  of  local  and  national  publicity  in 
terms  of  the  ongoing  suppression  of  free 
speech  rights  of  publishers  and  prisoners  alike 
by  prison  officials. 

Unfortunately,  PLN  is  in  the  vanguard 
nationally  combating  prison  censorship.  We 
remain  dedicated  to  the  idea  that  any  pris- 
oner in  America  should  be  able  to  receive 
PLN.  In  these  times,  this  is  a pretty  radical 
idea.  It  is  especially  disheartening  that  it  has 
fallen  to  a very  small  non-profit  like  PLN  to 
fight  these  battles  while  the  corporate  me- 
dia, who  are  also  affected  by  these  practices, 
sit  on  the  sidelines  doing  nothing. 

These  lawsuits  consume  enormous 
amounts  of  staff  time  and  resources,  which 
means  we  lack  the  time  and  resources  to 
work  on  other  issues.  We  require  the  ongo- 
ing support  of  our  readers  to  be  able  to 
mount  these  battles.  If  you  have  not  yet 
donated  to  PLN,  please  do  so  now.  As  these 
lengthy  First  amendment  battles  prove,  free 
speech  isn’t  cheap. 


In  question  was  whether  such  deadly 
force  was  proper  under  guidelines  promul- 
gated after  39  prisoners  were  shot  to  death 
by  CDC  guards  during  the  1990s.  The  new 
standards  require  preventing  escape  or  pre- 
venting catastrophic  injuries  to  prisoners  or 
staff.  Here,  it  was  undisputed  that  there  were 
no  weapons  involved  or  even  suspected  - just 
a fist  fight.  Moreover,  the  injuries  suffered 
by  Enriquez’s  victim  were  only  superficial 
facial  bruises  and  swelling,  for  which  he  re- 
fused outside  hospital  medical  treatment. 

SVSP  spokesman  Lt.  Paul  Sanchez  sur- 
mised that  the  guards  (now  on  administrative 
leave)  “perceived  it  to  be  a life-threatening 
situation.”  Another  administrator  privately 
opined  that  “you  don’t  fire  a deadly  round  to 
stop  a fight  unless  you’re  dam  sure  an  in- 
mate is  about  to  be  killed.”  Investigations  by 
the  sheriff  and  CDC  are  ongoing  to  deter- 
mine whether  the  shooting  was  justified. 

In  1998,  SVSP  prisoner  Octavio  Orozco 
was  shot  to  death  in  the  same  prison.  CDC 
settled  an  action  brought  by  Orozco’s  fam- 
ily for  $600,000  in  February,  2003. ■ 

Source:  Los  Angeles  Times 


As  I mentioned  in  last  month’s  issue,  I 
was  released  from  prison  in  December, 
2003,  after  spending  the  past  17  years  im- 
prisoned. I am  in  the  process  of  getting  up  to 
speed  on  various  computer  and  other  forms 
of  technology,  including  online  research.  I 
expect  the  changes  of  being  able  to  do  PLN’s 
research  and  prisoner  rights  advocacy  unen- 
cumbered by  prison  censorship  and 
restrictions  will  greatly  improve  PLN’s  con- 
tent in  terms  of  both  timeliness  and  quality. 

Despite  the  efforts  of  prison  censors, 
PLN’s  circulation  continues  to  grow.  We  now 
have  over  3,700  subscribers  in  all  50  states. 
Hopefully  we  will  have  more  than  4,000  by 
this  time  next  year.  Lacking  the  funds  to  do 
direct  mail  campaigns,  word  of  mouth  and 
efforts  by  our  existing  readers  greatly  help  us 
in  expanding  our  readership.  Know  some- 
one interested  in  prison  issues  or  prisoner 
rights  litigation?  Let  them  know  about  PLN. 
We  are  happy  to  send  subscription  flyers  and 
information  to  anyone  on  request. 

Enjoy  this  issue  of  PLN  and  please  en- 
courage others  to  subscribe.  | 
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$40.1  Million  Verdict  Against  CSC  in  Texas 
Prisoner’s  Medical  Neglect  Death 

by  John  E.  Dannenberg 


A Tarrant  County,  Texas  jury 
awarded  $35  million  for  negli- 
gence in  the  death  of  a boot  camp  prisoner, 
plus  $5.1  million  in  punitive  damages, 
against  Florida-based  Correctional  Services 
Corp.  (CSC)  and  their  nurse  Knyvett  Reyes. 
The  August  27,  2003  $40. 1 million  verdict 
was  the  largest  known  award  in  a convicted 
prisoner’s  death,  the  largest  known  dam- 
age award  against  a private  prison  company 
and  the  biggest  prison  or  jail  verdict  against 
an  entity  that  arguably  can  pay  it. 

Eighteen  year  old  Bryan  Alexander, 
who  had  no  prior  criminal  record,  was  con- 
victed of  drunken  driving.  Hoping  that 
serving  his  sentence  in  a prison  boot  camp 
would  set  him  straight,  young  Bryan  opted 
for  Florida-based  Correctional  Services 
Corporation’s  regimented,  low-security,  370 
bed  for-profit  boot  camp  in  Mansfield, 
Texas,  rather  than  just  doing  jail  time. 

While  in  CSC’s  custody,  Bryan  com- 
plained to  CSC  Nurse  Knyvett  Reyes  of 
feeling  weak  and  being  ill.  Reyes  thought 
he  was  faking  illness,  even  after  observing 
Bryan  coughing  up  blood  for  three  days. 
Only  then  taken  to  John  Peter  Smith  hospi- 
tal in  Fort  Worth,  where  he  was  immediately 
placed  in  intensive  care,  was  he  diagnosed 
with  a rare  penicillin-resistant  form  of  pneu- 
monia. Bryan  died  two  days  later  on  January 
9,  2000. 

Bryan’s  parents  sued  CSC,  which  car- 
ried $35  million  in  insurance.  However,  the 
insurance  company  sued  CSC  claiming  it 
was  not  obligated  to  pay  because  Nurse 
Reyes  was  convicted  in  2002  of  negligent 
homicide  - a conviction  still  on  appeal.  The 
jury  fixed  liability  at  60%  against  CSC  and 
40%  against  Reyes,  but  under  Texas  law, 
punitive  damages  in  such  a case  are  lim- 
ited to  $750,000  for  CSC  and  $100,000  for 
Reyes.  Attorneys  for  CSC  and  Reyes  are 
expected  to  appeal  Alexander’s  verdict. 

The  Alexanders’  attorney.  Bill  Fane, 
told  the  jury  “Unfortunately  for  Bryan,  you 
are  2 Vi  years  too  late.  But  you  are  not  too 
late  to  send  a message  to  this  private  corpo- 
ration that  we  will  not  accept  the  lowest 
bidder  or  that  the  bottom  line  is  worth  more 
than  a human  life.”  CSC  was  paid  $2.9 
million  per  year  to  run  the  now  defunct 
Mansfield  camp,  which  was  closed  for  other 
improprieties  six  months  after  Bryan’s 
death.  Ft.  Worth  accountant  F.  Andrew 
McCartney  estimated  that  CSC  was  worth 
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$50.8  million,  based  upon  recent  Securities 
and  Exchange  Commission  filings.  Between 
1995  and  1999,  CSC  had  consistently  lost 
money  - first  turning  a profit  in  2000.  In 
the  third  quarter  of  2002,  however,  CSC 
closed  seven  facilities  that  lost  $600,000. 
Their  stock  dropped  15.1%  the  day  the  ver- 
dict was  announced. 

On  December  2,  2003,  visiting  U.S. 
District  Judge  Roger  Towery  upheld  the 
jury’s  verdict  and  ordered  CSC  to  pay  $38 
million.  The  court  set  actual  damages  at 
$37.4  million  and  reduced  punitive  dam- 
ages to  the  statutory  limit  of  $750,000.  CSC 
announced  on  December  5 that  it  will  file 
its  notice  of  appeal  by  December  16;  how- 
ever, it  must  post  a $25  million  bond  by 
December  28  in  order  to  forestall 
Alexander’s  family  from  collecting  pend- 
ing appeal.  Interest  will  continue  to  accrue 
at  $5,250  per  day  from  the  date  judgment 
was  entered  in  September. 

CSC’s  survival  appears  tenuous.  Their 
insurance  carrier,  Northland  Insurance  Co., 
is  seeking  a court  declaration  that  its  $10 
million  policy  does  not  cover  the  judgment. 
CSC  counters  that  Northland  muffed  their 
opportunity  to  settle  out  of  court  for  less  than 
$10  million.  CSC  also  has  $25  million  in 
insurance  with  AIG.  CSC’s  stock  was  down 
to  $2.27  on  December  4.  See:  Alexander  v. 
Correctional  Services  Corporation,  Tarrant 
County  Superior  Court,  Case  Number  236- 
187481-01. 

Attempting  to  put  the  best  spin  possible 
on  this  turn  of  events,  on  January  6,  2004, 
CSC  issued  a press  release  that  its  insur- 
ance carriers  had  posted  a $25  million  bond 
to  allow  it  to  appeal  in  the  case.  Test  inves- 
tors be  leery  of  the  company  being  put  up 
for  auction  to  satisfy  the  judgment,  CSC 
claims  that  it  has  $35  million  in  insurance 
coverage  to  pay  the  judgment  or  a settle- 
ment if  one  becomes  necessary.  It  discreetly 
omits  mention  of  the  fact  that  its  insurance 
carriers  are  attempting  to  avoid  payment  of 
any  judgments  in  the  case. 

CSC  has  a long  record  of  profit-moti- 
vated malfeasance  plus  sexual  harassment 
actions  (e.g.,  $49,000  September,  2003  jury 
verdict  in  Ocala,  Florida,  federal  district 
court,  wherein  CSC  employee  Diane  Wilbur 
sued  for  being  fired  for  refusing  sex  with 
her  bosses),  prison  uprisings  due  to  “poorly 
paid,  ill-trained  guards,”  keeping  prison- 
ers past  their  release  dates  to  make  more 
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money,  brutality  against  mentally  ill  pris- 
oners, destroying  records  on  use — of — force 
to  avoid  prosecution,  falsifying  documents 
to  avoid  losing  a $31.3  million  Florida  con- 
tract, and  being  fined  $300,000  by  the  New 
York  State  Fobbying  Commission  for  brib- 
ing state  legislators  [who  may  in  turn  be 
indicted  for  stealing  travel  reimbursement 
funds].  On  September,  10,  2003,  two  fed- 
eral prisoners  escaped  from  CSC’s  391  bed 
Frio  County  [Texas]  Detention  Center. 

A riot  on  January  2,  2003  by  96  Ari- 
zona prisoners  housed  at  Newton  County 
Corrections  Center  (a  CSC  prison  in  Texas 
now  housing  600  Arizona  prisoners)  re- 
sulted in  busing  delays  for  additional 
prisoners  - costing  Arizona  taxpayers 
$415,939.  Although  busing  resumed  in  Feb- 
ruary, prisoners  there  continued  to  rebel, 
protest  peacefully,  demonstrate  in  groups, 
go  on  hunger  strikes  and  even  escape  to 
protest  their  inability  to  get  visits  from  their 
families  in  Arizona.  The  Arizona  Governor’s 
special  assistant  for  corrections  said  “That 
[contract  in  Newton  County]  has  been  a fi- 
nancial disaster  ...  and  the  governor  has 
definite  concerns  about  privatization.”  See: 
PLN,  Sept.  ’02,  p 1 Boot  Camp  or  Boot  Hill ; 
PLN,  Aug.  ’02,  p.l  CSC:  Merchant  of  Mis- 
ery and  Misfortune ; PLN,  Sept.  ’03,  p.  1 3 
CSC:  More  Misery  and  Misfortune.  | 

Sources:  Los  Angeles  Times,  American 
Friends  Service  Committee,  Associated 
Press,  CSC  Press  Release,  Ft.  Worth  Star 
Telegram,  Ocala  Chronicle.  Source: 
Sarasota  Herald  Tribune,  Kobs  & Haney, 
attorneys  for  Alexander. 


William  L.  Schmidt,  ESQ. 

Post  Conviction  Specialist 

Lifer  Hearings  Parole  Issues 
Civil  Rights  • Writs 

(CA  Only) 

William  L.  Schmidt,  Esq. 

791  Price  Street,  #170 
Pismo  Beach,  CA  93449 

(805)  556-0844 
bschmidt@ncinternet.net 

Please  write  for  approval  to  call  collect 
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Escaped  New  Hampshire  Prisoners  Caught  Camping 

by  Gary  Hunter 


Three  escaped  New  Hampshire  pris- 
oners were  captured  at  a Massachu- 
setts campground  just  one  day  after  their 
daring  daylight  getaway. 

Kevin  Gil,  Philip  J.  Dick  and  Christo- 
pher McNeil  negotiated  their  temporary 
freedom  from  New  Hampshire  State  Prison 
(NHSP)  in  Concord  by  cutting  through  two 
security  fences  topped  with  razor  wire. 
Shane  Laslie,  a former  prisoner,  supplied 
the  trio  with  a getaway  car. 

Gil,  Dick  and  McNeil  worked  in  a 
building  trades  program  at  NHSP.  On 
Wednesday,  June  4,  2003  the  three  men 
managed  to  slip  away  unseen  shortly  after 
10:00  a.m.  Twenty  minutes  passed  before 
they  were  missed. 

Shielded  by  woods  surrounding  the 
work  site  the  escapees  made  their  way  to 
Interstate  89  where  they  abandoned  their 
prison  clothes  which  were  eventually  found 
by  a passing  jogger.  The  ensuing  search  took 
New  Hampshire  State  Police  and  Massachu- 
setts State  Police  into  surrounding  states  and 
even  into  Canada. 

The  media  hyped  the  residents  of 
nearby  Concord  to  believe  that  the  trio  was 
possibly  armed  and  dangerous. 

“I’m  sure  it  must  have  been  hair-rais- 
ing for  many  of  the  old  folks  on  this  street,” 
said  Dan  O’Conner,  a local  resident  and 
owner  of  a car  dealership  in  Concord. 

“You  never  give  it  a second  thought,” 
said  resident  Brian  George.  “It’s  sobering 


now  that  it  happened.  You  open  your  eyes 
and  you  say,  ‘Wow,  we  got  some  dangerous 
people  running  around  here.’” 

Phone  calls  and  written  correspondence 
eventually  led  New  Hampshire  State  police 
to  Laslie  who  was  holed  up  in  a Salem,  New 
Hampshire  motel.  Rather  than  face  inter- 
rogation Laslie  shot  himself  in  the  head  and 
died  shortly  thereafter.  Laslie  had  been  re- 
leased from  Concord  prison  in  2002  after 
serving  two  years  for  cocaine  possession. 

Later  the  same  day,  about  3:20  p.m. 
June  5th,  Massachusetts  State  Police  sur- 
rounded the  escapees  at  a campground  about 
100  miles  from  the  prison.  Dick  was  appre- 
hended as  he  walked  toward  the  manager’s 
office.  Gil  and  McNeil  were  inside  a tent 
when  they  were  eventually  cornered  and 
surrendered.  None  of  the  men  were  armed. 

Guard’s  union  president  Gary  Smith 
blamed  the  escape  on  a shortage  of  staff.  “I 
wasn’t  surprised  that  something  like  this  hap- 
pened,” said  Smith.  “We  have  been  warning 
elected  officials  of  the  danger  of  short-staff- 
ing and  the  threat  it  represents  to  the  public, 
the  guards  and  the  inmate’s  safety.” 

Department  of  Corrections  spokes- 
man Jeff  Lyons  refutes  Smith’s  claims 
saying  that  the  prison  was  fully  staffed,  with 
70  guards,  when  the  trio  escaped. 

“The  prison  warden  has  declared  that 
we  are  fully  staffed  for  an  institution  of  this 
size,”  Lyons  said.  NHSP  houses  1,350  pris- 
oners and  employs  350  guards. 

Clearly  there  is 
plenty  blame  to  go 
around.  Workshop  tools 
which  investi-  gators  be- 
lieve were  used  to  cut 
through  the  fence  had  not 
been  returned  into  inven- 
tory the  day  before.  A 
week  earlier  a pair  of 
bolt-cutters  had  been 
found  near  the  fence. 

Surveillance  cameras 
purchased  by  the  prison 
last  year  had  never  been 
installed.  “We  bought  the 
equipment  in  the  past  year 
and  we  were  working  on 
getting  it  installed,”  said 
Corrections  Commis- 
sioner Phil  Stanley.  He 
also  cited  staff  shortage  as 
a reason  for  infrequent 
patrols  and  the  cameras 
not  being  in  place. 
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Stanley  also  noted  that  two  of  the  pris- 
oners were  considered  escape  risks  and 
should  not  have  been  in  the  building  trades 
program.  At  the  time  of  the  escape,  Gil  was 
serving  a 45-year  sentence  for  murder;  Dick 
was  serving  15-30  years  for  attempted  mur- 
der of  a policeman;  McNeil  was  a parole 
violator  with  past  convictions  for  drugs, 
forgery  and  theft. 

If  all  that  were  not  enough,  at  least  one 
guard  was  told  by  a prisoner  of  the  planned 
escape  the  day  before  it  happened.  That 
guard  informed  prison  investigator  Clayton 
Legault  about  the  tip  but  Legault  never  acted 
on  the  information. 

Not  only  was  his  tip  disregarded,  that 
same  helpful  prisoner  is  now  purportedly 
in  danger  because  the  state  Attorney  Gen- 
eral and  prison  officials  leaked  his  name  to 
the  general  prison  population. 

Prisoner  Robert  King  is  now  labeled  a 
snitch”  in  NHSP,  a label  that  may  have 
negative  repercussions. 

Associate  Atty.  General  Ann  Rice  ad- 
mits that  her  office  may  have  leaked  King’s 
name  unintentionally. 

“That’s  something  we  are  investigat- 
ing right  now,”  Rice  said.  “Whether  we 
identified  him  or  not  is  unclear  at  this 
point.” 

King’s  attorney,  Richard  Cowan  of  Sa- 
lem, calls  the  Attorney  General’s  actions 
inexcusable  and  he  has  accused  NHSP 
guards  of  leaking  King’s  name  on  purpose. 

“It’s  just  absolutely  inappropriate.  They 
have  an  obligation  to  protect  him,”  Cowan 
said,  “...an  informant’s  name  is  supposed 
to  be  protected.” 

Rice  admits  that  the  documents  con- 
taining King’s  name  should  have  been 
redacted  before  they  were  released.  . 

King  has  been  transferred  to  an  Oregon 
prison  for  his  own  protection.  Legault,  who 
ignored  King’s  warning,  was  demoted  and 
dismissed  from  the  NHSP  investigation-unit. 

Shortly  after  the  escape.  Corrections 
Commissioner  Stanley  announced  he  was 
resigning  and  returning  to  Washington 
where  he  had  been  employed  by  the  Wash- 
ington Department  of  Corrections.  Stanley 
is  best  known  as  the  warden  of  the  Wash- 
ington Corrections  Center  in  Shelton  who 
hurriedly  left  that  post  when  threatened  by 
white  supremacist  guards.  See  May,  1999, 
PLN  for  details.  | 

Sources:  Associated  Press,  The  Toledo 
Blade,  Burlington  Free  Press,  Boston  Globe 
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Feces  Flinging  Prisoners  Receiving  Lengthy  Sentences 


An  emerging  trend  of  sentences  re- 
veals that  courts  are  imposing 
lengthy  sentences  on  prisoners  who  throw 
bodily  fluids  on  guards.  In  recent  years.  State 
Legislators  have  created  new  felony  offenses 
that  heavily  penalize  anyone  who  flings 
bodily  fluids  on  guards.  The  philosophy 
behind  these  laws,  supposedly,  is  to  protect 
guards  from  potentially  deadly  diseases  that 
may  be  contained  in  body  fluids. 

In  June,  2003,  a Texas  Court  in  Hunts- 
ville sentenced  prisoner  Bobby  Ferguson,  37, 
to  50  years  after  he  was  convicted  of  ha- 
rassing guard  John  Pope.  The  charge  was 
based  on  Ferguson  throwing  a milk  carton 
full  of  feces  on  Pope  in  January  2002. 
Ferguson  was  angry  because  he  was  forced 
to  move  out  of  his  Huntsville  prison  cell 
into  another  cell  without  his  belongings. 

In  Oklahoma  City,  Oklahoma,  John  Carl 
Marquez,  36,  was  arrested  on  suspicion  of 
beating  his  wife.  At  the  time  of  his  arrest, 
Marquez  spit  in  the  arresting  officer’s  face. 
Marquez  was  convicted  of  “placing  bodily 
fluid  upon  a government  employee”  Despite 
Marquez  and  the  arresting  officer  testing  nega- 
tive for  any  communicable  disease,  Marquez 


was  sentenced  to  life  in  prison  in  July,  2003, 
as  he  had  prior  convictions. 

The  May  2003  edition  of  PLN  reported 
the  conviction  of  Texas  prisoner  Jeffery 
Wheatley  for  flinging  feces  on  guards. 
Wheatley  was  sentenced  to  20  years.  Texas 
prosecutor  Kelly  T.  Weeks  says  defendants 
regularly  receive  15-20  year  sentences  upon 
plea  bargain  for  similar  offenses.  Ferguson 


Beginning  January  1,  2004,  all  Cali- 
fornia state  prisoners  in  reception 
centers  who  are  statutorily  eligible  for  Penal 
Code  § 2933  day-for-day  work-time  credits 
will  automatically  earn  such  credits  by  par- 
ticipating in  a new  mandatory  in-cell-study 
educational  program.  This  applies  both  to 
new  commitments  as  well  as  parole  viola- 
tors. Those  not  otherwise  eligible  to  earn 
day-for-day  (“half-time”)  credits  will  earn 
credits  at  the  rate  applicable  to  their  sentence 
(i.e.,  15%,  20%  or  none).  Credit-earning  sta- 
tus begins  effective  the  date  of  arrival  into 


was  the  third  prisoner  to  take  his  case  to  trial 
in  Texas.  He  refused  a plea  bargain. 

At  the  current  rate,  there  seems  to  be 
little  or  no  difference  in  the  penalty  for 
physically  assaulting  or  stabbing  a guard 
and  that  being  imposed  for  flinging  feces  or 
urine  on  guards.  | 

Sources:  The  Houston  Chronicle;  CNW.  com 


reception.  Details  of  the  study  program  have 
not  been  announced. 

Note:  Theoretically,  if  California’s  nor- 
mal complement  of  64,000  incarcerated 
parole  violators  earned  1/2  time  instead  of  1/ 
3 time,  the  prison  population  would  be  re- 
duced by  nearly  10,000.  It  remains  to  be  seen 
if  prisons  are  correspondingly  closed  or  if 
parole  agents  simply  sweep  up  more  viola- 
tors to  fill  the  vacant  beds.  (See:  PLN,  Nov. 
2003,  p.l.)H 

Source:  10/8/03  Calif.  Dept,  of  Corrections 
Memorandum 


Work-time  Credits  Commence  Jan.  1, 2004 
in  California  Reception  Centers 
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Chicago’s  Brutal  Jail  Guards 

by  Matthew  T.  Clarke 


A series  of  brutal  beatings  of  prison- 

xYers  by  guards  at  the  Cook  County 
(IL)  Jail  in  Chicago  has  already  resulted  in 
more  than  $1.5  million  being  paid  to  pris- 
oner victims  with  several  unsettled  lawsuits 
still  in  court.  Two  jail  guards  resigned  after 
receiving  death  threats  from  other  guards  for 
breaking  the  code  of  silence  and  telling  the 
truth  about  the  beatings.  Additionally,  one 
lieutenant  resigned  after  he  was  demoted  and 
suspended.  The  jail  was  seeking  to  fire  one 
supervisor  and  a guard  and  suspended  an- 
other lieutenant.  A superintendent,  a 
lieutenant,  two  sergeants  and  five  guards  re- 
ceived other  disciplinary  punishments.  All  of 
the  disciplinary  actions  were  related  to  the 
beatings  and  subsequent  cover  up  attempts. 

The  fallout  from  the  beatings  has 
caused  the  withdrawal  of  Ernesto  Velasco 
from  consideration  for  head  of  the  Illinois 
prison  system.  Velasco  was  the  jail  director 
at  the  time  of  the  beatings  and  had  become 
acting  prison  system  director. 

Focus  On  Three  Beatings 

Three  beatings  have  received  the  great- 
est attention.  One  in  February  1999,  involved 
40  members  of  the  elite  Special  Operations 
Response  Team  (SORT)  who,  accompanied 
by  4 unmuzzled  dogs,  terrorized  and  beat  400 
prisoners.  In  May  2000,  there  was  a second 
beating  involving  one  prisoner  and  several 
guards.  The  third  beating  was  in  July  2000 
and  involved  five  prisoners  and  at  least  nine 
guards.  However,  these  well-publicized  inci- 
dents are  only  the  tip  of  the  iceberg. 

“It’s  the  50  or  60  incidents  that  have  cre- 
ated a problem  not  just  with  litigation  but 
across  the  board  with  the  culture  of  how  Cook 
County  Sheriff  Michael  Sheahan’s  office  op- 
erates,” said  Cook  County  Commissioner 
Mike  Quigley.  “It  would  be  a mistake  to  fo- 
cus on  isolated  incidents  when  it’s  systemic.” 
In  February  2002,  Sheahan  recommended 
settling  35  lawsuits  against  guards  and  pa- 
trol officers  for  brutality,  citing  convincing 
evidence  of  the  beatings.  Over  half  of  those 
occurred  at  the  jail. 

SORTing  Out  the  Gangs  - 
February  24, 1999 

Many  guards  and  supervisors  have  a 
nightmare.  It’s  called  “losing  control” — not 
of  themselves,  of  the  jail.  To  keep  from  los- 
ing control,  they  micromanage  the  daily 
lives  of  the  prisoners  and  treat  as  rebellion 

February  2004 


the  slightest  hesitancy  at  obedience  to  their 
often  arbitrary  or  inane  rules  and  orders. 
And  rebellion  is  to  be  quashed  by  any  means 
necessary. 

To  such  small  minded  people  it  is  a sign 
of  rebellion  if  a prisoner  complains  that  he 
is  sick  and  the  guard  refused  to  let  him  go 
to  the  infirmary.  If  the  prisoners  don’t  like 
eating  breakfast  at  3:00  a.m.  or  showering 
in  the  middle  of  the  night,  it  is  leading  to 
rebellion.  If  prisoners  fight  and  stab  each 
other,  it  is  full  scale  rebellion.  Thus  control 
and  respect  for  authority  have  been  lost  and 
must  be  restored  at  all  costs. 

SORT  Commander  Richard  Remus  led 
his  40  men  on  a mission  on  February  24, 
1999.  The  object  of  the  mission  was  to  ad- 
minister punishment  to  the  approximately 
1,000  prisoners  in  the  jail’s  maximum  se- 
curity section,  a two-wing,  three-tiered 
structure  known  as  Division  9.  The  reason 
for  the  mission  was  the  gang-related  stab- 
bing of  a prisoner  on  February  21,  1999, 
and  several  gang-related  fights  in  previous 
weeks.  The  idea  was  to  send  the  gangs  a 
message  that  they  weren’t  running  things 
in  the  jail. 

The  prisoners  in  Division  9 had  been 
on  lockdown,  confined  to  their  cells,  since 
the  stabbing.  At  6:20  a.m.  on  February  24th, 
Remus  led  his  men  into  action.  According 
to  prisoners,  SORT  entered  the  division  and 
conducted  a shakedown  accompanied  by 
widespread  beatings.  After  the  ordeal,  the 
prisoners  returned  to  their  cells  to  straighten 
things  up  and  be  thankful  that  the  beatings 
had  been  so  mild.  Later  that  day,  they  would 
find  out  that  they  had  little  to  be  thankful 
for. 

At  8:30  p.m.,  Remus  and  his  crew  re- 
turned and  dismissed  the  regular  guards. 
The  SORT  members  began  ransacking  cells, 
throwing  prisoners  against  the  walls,  and 
bashing  them  with  batons  if  they  didn’t 
move  fast  enough. 

The  only  prisoner  to  sue  over  the  beat- 
ings, Cello  Pettiford,  said  “they  hit  him  so 
often  I ended  up  urinating  on  myself.” 

According  to  the  jail’s  internal  affairs 
report,  the  prisoners  were  removed  from 
their  cells  and  Remus  climbed  up  on  a table 
and  addressed  the  prisoners  saying,  “Who 
runs  Cook  County  is  the  SORT  Team.” 
Remus  then  demanded  that  the  prisoners 
repeat  his  words  in  unison.  Those  refusing 
or  failing  to  do  so  were  beaten.  Meanwhile, 
Remus  bragged  that  he  was  unconcerned 
about  the  consequences  of  his  actions  and 
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instructed  his  men  to  injure  prisoners  who 
attempted  to  look  at  the  armored,  helmeted 
and  visored  SORT  guards  trying  to  identify 
them  or  read  their  name  tags. 

Remus  said,  “Anybody  who  turns 
around,  put  them  in  Cook  County  Hospital. 
I don’t  care  if  they  put  a lawsuit  on  me. 
That  doesn’t  come  out  of  my  pocket,”  ac- 
cording to  Miguel  Castillo,  a prisoner 
witness  who  was  exonerated  and  freed  af- 
ter spending  eleven  years  in  prison  for  a 
murder  he  did  not  commit. 

Prisoners  were  then  ordered  to  get  on 
the  floor  cross-legged,  face  the  wall  and  put 
their  hands  behind  their  heads  with  elbows 
forward.  True  to  Remus’s  word,  prisoners 
who  turned  around  to  try  to  identify  their 
assailants  were  severely  beaten. 

According  to  prisoners,  some  of  them 
were  required  to  walk  a gauntlet  of  SORT 
members  who  beat  them.  Bert  Berrios,  who 
was  awaiting  a shower  when  the  SORT 
Team  rushed  in,  was  choked  when  guards 
violently  pulled  a rosary  from  his  neck. 

According  to  the  internal  affairs  report, 
the  guards  struck  the  prisoners  with  wooden 
batons — mostly  in  the  body — hitting  them  in 
the  face  only  if  they  attempted  to  identify  who 
was  involved  in  the  assault.  Prisoners  with 
tattoos  were  targeted  for  special  beatings  as 
possible  gang  members.  SORT  members  at- 
tempted to  goad  larger  prisoners  into  fighting 
them.  Some  prisoners  were  forced  to  lie  on 
the  floor  while  they  were  stomped  and  kicked 
by  SORT  members.  “If  you  looked  to  see  what 
the  officer’s  name  was,  if  you  looked  at  his 
face,  you  got  hit,”  said  Pettiford.  “It  was  ab- 
solutely brutal.” 

The  SORT  Team  went  floor-to-floor 
throughout  the  division.  Through  the  ven- 
tilation system  prisoners  on  other  floors 
could  easily  hear  the  screaming  and  shout- 
ing of  prisoners  on  the  floor  where  the 
SORT  Team  was  operating.  The  sweep  took 
about  90  minutes. 

Following  the  beatings,  Remus  and  the 
SORT  Teams  ignored  prisoners’  pleas  for 
medical  attention.  The  prisoners’  injuries 
included  broken  ribs,  black  eyes  and  severe 
bruising. 

The  John  Howard  Association,  a prison 
watchdog  group,  got  involved  at  the  request 
of  Berrios’s  father.  Edwards  wrote  them  a 
report  stating  that  he  examined  Berrios  and 
noted  only  a small  bruise  on  his  right  wrist. 
However,  photographs  taken  by  internal  af- 
fairs examiner  show  Berrios  with  a black 
eye,  body  bruising  “and  what  appear  to  be 
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rope  bums  around  his  neck.”  Berrios’s  fa- 
ther fears  for  his  son’s  life.  “My  fear  is  that 
they’ll  kill  him.  I don’t  want  him  to  die  in 
jail,””  said  the  senior  Berrios. 

The  sheriff’s  Internal  Affairs  Depart- 
ment (IAD)  compiled  a 50-page  report  on 
the  beatings  in  which  50  of  the  prisoners 
were  tracked  down  and  interviewed.  They 
all  gave  similar  stories.  Among  the  49  pris- 
oners who  described  being  beaten  without 
provocation  was  Leroy  Orange,  who  in 
January  2003  received  an  exoneration  and 
pardon  from  Governor  George  Ryan  based 
on  his  innocence. 

The  IAD  report  said  that,  by  “direct- 
ing his  SORT  supervisors  and  SORT 
Members  to  administer  corporeal  punish- 
ment to  detainees,”  Remus  failed  to  “enforce 
humane  treatment.”  A total  of  29  viola- 
tions— including  personal  involvement  in 
the  beatings  of  two  prisoners — were  sus- 
tained against  Remus.  The  report  also 
sustained  violations  against  then  Superin- 
tendent James  Edwards,  a lieutenant,  two 
sergeants  and  one  other  guard  for  filing  false 
reports  in  an  attempted  cover  up.  Four  other 
guards  were  cited  for  violating  jail  proce- 
dures by  bringing  dogs  into  the  jail. 

The  IAD  report  also  noted  that  six  jail 
paramedics  and  their  supervisor  refused  to 
give  medical  treatment  to  the  injured  pris- 
oners and  urged  a separate  investigation  of 
jail  medical  personnel  by  the  sheriff’s  in- 
spector general  (IG)  for  their  refusing  to 
cooperate  in  the  investigation. 

The  Sheriff’s  Department  also  tried  to 
interfere  with  its  own  IAD  investigation. 
According  to  a letter  attached  to  the  IAD 
report  written  on  July  12,  1999,  by  Henry 
Barasch,  chief  IAD  investigator,  in  the 
summer  of  1999,  James  Ryan,  director  of 
operations  for  the  sheriff  and  Sheahan’s 
third  cousin,  “questioned  the  basis  and  the 
undersigned’s  authority  to  conduct  such  an 
investigation,”  into  the  beating.  This  stalled 
the  IAD  investigation. 

Sally  Daly,  Sheahan’s  spokeswoman, 
said  that  Ryan  wasn’t  attempting  to  quash 
the  investigation,  but  rather  redirect  it  to 
the  IG’s  office.  An  investigation  was  con- 
ducted by  the  IG  and  returned  to  the  IAD 
after  the  IG’s  office  sustained  procedural 
charges  against  five  guards  and  one  former 
employee,  but  failed  to  sustain  any  allega- 
tions of  brutality. 

In  fact,  the  IG’s  investigation  appears 
to  have  been  a ruse  to  stall  the  report  until 
the  three -year  statute  of  limitations  for  po- 
tential criminal  charges  had  expired.  The 
preliminary  IAD  report  arrived  at  the  IG’s 
office  in  July,  1999.  There  it  sat  for  97  weeks 


before  being  reopened  and  completed  an- 
other 67  weeks  later.  Following  his 
demotion  from  SORT  commander  and  29- 
day  suspension,  Remus  resigned  from  the 
department. 

The  Fire  Brigades  -May  9,  2000 

George  Fernandez,  26,  was  the  kind  of 
prisoner  jailers  hate.  He  knew  how  to  write 
complaints  about  poor  jail  conditions — es- 
pecially poor  medical  treatment.  He 
complained  to  the  superintendent  and,  when 
those  letters  were  ignored,  to  the  Depart- 
ment of  Justice’s  Civil  Rights  Division. 
According  to  Fernandez,  on  May  9,  2000, 
guards  decided  to  repay  him  for  his  trouble. 

Fernandez  says  guards  rushed  into  his 
cell  and  beat  him.  A lieutenant  first  sprayed 
him  with  a fire  extinguisher,  then  beat  him 
on  the  head  and  chest  with  it.  A second  lieu- 
tenant hit  him  in  the  leg,  while  another 
guard  cheered  him  on  with,  “break  his  leg.” 
The  guards  then  allegedly  took  Fernandez  to 
another  room  where  they  choked,  body- 
slammed,  and  beat  him.  Fernandez  says 
guards  stabbed  him  in  the  legs  and  tore  his 
rosary  beads  from  his  neck.  After  the  ordeal, 
he  was  taken  to  the  hospital,  then  brought 
back  to  the  jail  and  dumped  into  the  pump 
room,  a windowless  room  near  the  cell  block. 

Sheahan’s  IAD  investigation  called  the 
allegations  false.  They  say  Fernandez  set 
fire  to  his  mattress,  then  refused  to  leave 
his  cell  when  guards  showed  up  to  put  the 
fire  out.  This  caused  them  to  forcibly  ex- 
tract him  from  his  cell.  However,  they  found 
that  some  guards  violated  departmental  rules 
and  one  guard  used  excessive  force.  On  May 
23,  2003,  Sheahan  instituted  proceedings  to 
fire  Lt.  Edward  J.  Byrne,  49,  a 15-year  jail 
veteran,  and  Sherwin  Boston,  40,  who  has 
been  a guard  for  ten  years.  Boston  beat  on 
Fernandez  and  Byrne  observed  the  brutality 
but  failed  to  stop  it  or  report  it.  Lt.  LeRoy 
Martiniak,  an  eleven-year  veteran  of  the  jail, 
was  suspended  for  29  days  for  failing  to  per- 
form supervisory  duties  in  connection  with 
the  beating  of  Fernandez. 

Pump  Room  Torture  Chamber  - 
July  29,  2000 

One  of  the  differences  between  the  beat- 
ings on  July  29,  2000,  and  those  which  took 
place  three  and  seventeen  months  earlier  is 
that  two  guard  witnesses  were  willing  to  tell 
the  truth  about  the  beatings.  Little  did  they 
know  what  they  were  getting  into.  Breaking 
the  code  of  silence  by  testifying  under  oath 
that  they  saw  handcuffed  and  shackled  pris- 


oners pushed  and  dragged  down  a hallway 
that  was  covered  in  blood  then  shoved  into 
a windowless  room  and  brutally  beaten  led 
to  harassment  by  other  guards  and  eventu- 
ally death  threats  which  caused  them  to 
resign. 

According  to  the  prisoners,  what 
former  guards  Roger  Fairly,  37,  and  Rich- 
ard Gackowski,  37,  saw  was  the  result  of  a 
brutal  shakedown  in  the  jail’s  maximum 
security  section.  They  claim  the  guards  be- 
gan throwing  all  of  the  prisoners’  personal 
belongings  out  of  their  cells,  then  forcing 
the  prisoners  to  run  a gauntlet  of  guards 
who  punched  them.  This  caused  a melee 
which  ended  with  five  prisoners  being  hand- 
cuffed, shackled  and  dragged  away. 

Responding  to  calls  for  help,  Fairly  and 
Gackowski  came  upon  the  scene  of  carnage 
in  the  windowless  pump  room. 


Volunteers  Wanted! 


PLN  needs  several  Seattle  area  people 
to  do  volunteer  work.  light  office  tasks. 
Your  hours.  Nights  OKI 

Call  206-246-1022 
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Chicago  Jail  (continued) 


“I  heard  screaming.  I heard  people  hit- 
ting each  other,  flesh  upon  flesh.  I saw  blood 
splattered  all  over  the  doors,  all  over  the 
walls,  all  over  the  piles  of  garbage  and  the 
floor  of  the  corridor.  A lot  of  blood.  I saw 
[guards]  hitting  [handcuffed  and  shackled 
prisoners]  with  elbows,  stomping  on  their 
faces  and  heads,  kicking  them  in  the  face,” 
said  Fairly  in  sworn  testimony.  “I  yelled  at 
them  to  stop  because  what  I saw  was  too 
violent.  But  they  didn't.” 

What  he  saw  was  guards  beating  pris- 
oners Nathson  Fields,  Andre  Crawford,  Luis 
Sanchez,  James  Scott  and  Edward  Mitchell, 
all  of  whom  were  awaiting  trial  for  murder. 
According  to  the  two  guards,  the  brutality 
was  inhuman. 

Fairley  testified  that  he  heard  a lieu- 
tenant upon  arriving  at  the  pump  room  say, 
“They  want  to  hurt  my  officers?...  They  de- 
serve to  die.” 

Gackowski  testified  that  the  same  lieu- 
tenant confided  to  him  that,  “he  grabbed 
inmate  Mitchell’s  good  leg,  the  other  leg 
was  in  a cast  and  did  everything  he  could — 
twisted  it,  jumped  on  it,  hit  it — did  whatever 
he  could  to  get  that  leg  to  snap,  and  it  just 
wouldn't  snap  and  he  laughed  about  it.  He 
thought  it  was  funny.” 

Fairley  said  the  beating  continued  un- 
til a guard  in  the  hallway  warned  of  the 
approach  of  a ranking  supervisor.  The  five 
prisoners  and  seven  guards  were  then  taken 
to  hospitals  for  medical  treatment. 

Jail  officials  claim  the  disturbance  was 
planned  by  Fields,  who  allegedly  hoped  to 
provoke  a fight  with  guards  to  win  a brutal- 
ity lawsuit.  If  so,  it  worked  to  perfection  as 
the  brutality  sent  seven  guards  and  five  pris- 
oners to  hospitals  for  treatment  of  injuries 
ranging  from  a broken  finger  to  a large  scalp 
wound.  Three  weeks  later,  the  prisoners 
sued  the  county  for  more  than  $50,000. 

Although  Sheahan  found  four  prison- 
ers who  gave  statements  supporting  his 
theory  that  the  prisoners  instigated  the  fight 
to  provoke  brutality  and  win  money  in  a suit, 
the  prisoners’  lawyer  dismissed  that  alle- 
gation as  “ridiculous.”  Under  Sheahan’s 
theory,  the  prisoners  colluded  with  their 
lawyer  to  take  advantage  of  the  high-pro- 
file death  of  jail  prisoner  Louis  Schmude 
which  had  occurred  two  months  earlier  in 
a Bridgeview  holding  cell.  This,  they  alleg- 
edly thought,  would  make  it  easy  to  win  a 
brutality  suit. 

“The  theory  that  the  inmates  got  to- 
gether with  me  and  planned  to  get  beaten 


by  guards  doesn’t  make  any  sense,”  said  the 
prisoners’  lawyer.  “It  ignores  the  reality  that 
five  inmates  at  the  jail  were  beaten  so  badly 
that  they  had  to  go  to  outside  hospitals.”  It 
also  ignores  the  fact  that  the  beaten  prison- 
ers were  helpless — handcuffed  and 
shackled.  That  is  brutality,  a common  prac- 
tice at  the  jail  that  costs  the  county  millions 
in  settlements  each  year  noted  Charles 
Fasano,  the  John  Howard  Association’s  di- 
rector of  prisons  and  jails. 

Besides  being  illegal  and  immoral,  ex- 
cessive force  against  prisoners  is  “a  very 
dangerous  practice”  that  “raises  the  vola- 
tility level  of  the  jail.  It’s  bad  management,” 
said  Fasano.  “Even  if  the  guy  struck  an  of- 
ficer, it  does  not  justify  hitting  him  later. 
You  can  defend  yourself,  but  once  you  have 
restrained  him,  then  you  cease  using  offen- 
sive moves  against  him.  They  are  trained 
to  do  that.” 

Fairley  says  he  was  harassed  for  months 
after  the  beating  because  he  yelled  for  the 
other  guards  to  stop.  His  co-workers  called 
him  “social  worker”  and  “inmate  lover”  and 
said  that  he  couldn’t  fight  anymore  since 
he  had  gotten  married.  Gackowski  said 
other  guards  made  cooing  noises  at  him  over 
their  two-way  radios  “because  he  was  a stool 
pigeon”  for  being  a friend  of  Fairley’s  and 
testifying  about  the  beatings.  According  to 
Fairley,  a lieutenant  and  other  guards  set 
him  up  to  be  cut  by  a prisoner  with  a razor. 
Complaints  to  IAD  fell  on  deaf  ears.  “They 
had  my  complaint  for  seven  months  and 
never  interviewed  any  of  my  witnesses,” 
said  Gackowski. 

This  difficult  situation  became  intoler- 
able when  a guard  told  Gackowski  that 
Fairley  was  “a  weak  link  in  the  chain”  and 
that  weak  links  had  to  be  “buried.”  Both 
men  took  this  as  a death  threat.  Both  have 
wives  and  two  young  children.  On  Febru- 
ary 3,  2003,  both  decided  to  seek  a transfer 
from  jail  duty  and,  when  it  was  refused,  both 
resigned.  Fairley  was  an  eight-year  veteran 
guard,  Gackowski  had  been  in  a guard’s  uni- 
form for  seven  years.  Neither  had  any 
disciplinary  problem  greater  than  being  a 
couple  of  minutes  late  for  work. 

“I  wouldn’t  be  a part  of  the  boy’s  club, 
and  neither  would  Roger,”  said  Gackowski. 
“We  wouldn’t  go  along  with  the  status 
quo — brutality.” 

Charles  Holman,  the  internal  affairs  in- 
vestigator who  investigated  the  beatings, 
also  felt  the  pressure.  Sheahan  insisted  his 
guards  only  made  “procedural”  errors,  but 
Holman’s  report  sustains  charges  of  brutal- 
ity against  a supervisor  and  other  violations 
against  nine  other  guards.  Holman’s  super- 


visor pressured  him  to  rethink  his  findings. 
When  he  refused,  Holman  was  accused  of 
leaking  the  results  of  his  confidential  inter- 
nal affairs  investigation  to  the  media  and 
summarily  reassigned.  Holman  denies  the 
accusation. 

Ironically,  despite  having  the  testimony 
of  two  guards  who  witnessed  the  beatings, 
none  of  the  guards  who  participated  in  the 
beatings  have  been  disciplined.  IAD  ruled 
the  guards’  and  prisoners’  claims  “incon- 
clusive,” a finding  midway  between 
sustained  and  exonerated. 

Aftermath 

In  April  2003,  with  U.S.  Rep.  Jesse 
Jackson  Jr.  (D-Ill.)  calling  for  a federal  in- 
vestigation of  brutality  at  the  jail.  Cook 
County  State’s  Attorney  Richard  Devine 
opened  a criminal  investigation  into  the  jail 
beatings.  Cook  County  Chief  Criminal 
Judge  Paul  Biebel  Jr.  said  that  a grand  jury 
would  also  investigate  the  jail.  The  grand 
jury  would  not  seek  indictments,  but  only 
weigh  whether  state  statutes  have  been  vio- 
lated. Federal  prosecutors  announced  a 
federal  probe  into  possible  criminal  acts 
associated  with  the  beatings  and  the  U.S. 
Department  of  Justice  launched  a civil  rights 
investigation  into  the  1999  beatings. 

On  March  4,  2003,  under  intense  pres- 
sure, Sheahan  announced  the  formation  of 
a three-member  panel  of  his  own  to  inves- 
tigate the  jail  beatings.  Sheahan  also  ordered 
that  SORT  Team  operations  be  videotaped 
in  the  future.  However,  there  is  doubt  about 
Sheahan’s  objectivity.  He  has  disciplined 
eight  guards  and  removed  Remus  from  his 
position  as  SORT  unit  leader  and  suspended 
him  without  pay  for  29  days  for  “proce- 
dural” errors  in  the  1999  beatings,  but  has 
never  made  a finding  of  brutality  at  his  jail. 

For  Sheahan,  the  objective  of  a 
probe  is  spin  control  while  what  Cook 
County  prisoners  need  is  a fundamen- 
tal change  in  the  culture  of  the  jail 
from  one  of  brutality  and  abuse  to  one 
of  professionalism.  There  is  no  indica- 
tion that  Sheahan  is  willing  to,  or 
capable  of  providing  such  a sea  change 
in  the  jail’s  culture.  Disciplinary  ac- 
tions are  often  overturned  by  union  or 
court  arbitrators  or  in  subsequent  court 
action.  Thus,  justice  is  not  yet,  and  may 
never  be,  done  in  this  case  of  institu- 
tionalized guard  brutality.  | 

Sources:  Chicago  Tribune,  Associated. 
Press,  Chicago  Sun-Times,  Corrections  Pro- 
fessional, Revolutionary  Worker. 
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PLN  Sues  Bureau  of  Prisons  Over  ADX  Censorship 


On  December  10,  2003,  PLN  sued 
Harry  Lappin,  director  of  the  Bu- 
reau of  Prisons  (BOP),  former  director 
Kathleen  Hawk  Sawyer;  Robert  Hood  and 
Michael  Pugh,  the  current  and  former  war- 
dens, respectively,  of  the  Administrative 
Maximum  (ADX)  facility  in  Florence,  Colo- 
rado. The  lawsuit  was  filed  in  federal  district 
court  in  Denver,  Colorado.  Since  around 
2001  the  ADX  has  implemented  a local 
policy.  Institutional  Supplement  FLM 
5265. 1 IB  and  C which  bans  all  publications 
that  contain  articles  or  information  by  or 
about  prisons  and  prisoners.  The  policy  is 
purportedly  evenly  applied  to  all  publica- 
tions. For  PLN  this  has  translated  into  a 
total,  blanket  ban.  The  BOP  claims  that  pub- 
lications containing  such  articles  thus 
become  “inmate  correspondence,”  permit- 
ting such  censorship. 

PLN  has  filed  a Bivens  suit  against  the 
BOP  defendants  in  their  official  and  indi- 
vidual capacities  claiming  that  this  blanket 
ban  violates  its  right  as  a publisher  to  free 
speech  under  the  First  Amendment.  Prior 
to  the  new  policy,  PLN  was  regularly  deliv- 
ered to  its  ADX  subscribers. 

The  BOP  complex  in  Florence  houses 
4 different  security  level  prisons.  Since  it 
opened  in  1995,  Florence,  especially  the 
ADX  and  U.S.  Penitentiary,  have  been 
among  the  most  violent  prisons  in  the 
United  States.  Several  guards  were  recently 
convicted  of  beating  prisoners  without 
provocation  and  then  covering  up  the  as- 
saults by  fabricating  reports.  Despite 
opening  with  huge  media  fanfare  and  be- 
ing touted  as  the  “Alcatraz  of  the  Rockies” 
and  the  federal  government’s  super  max  fa- 
cility to  replace  the  prison  in  Marion, 
Illinois,  the  corporate  media  has  largely  ig- 
nored the  blood  shed,  brutality  and 
mismanagement  that  have  engulfed  the  fa- 
cility since  it  opened.  PLN  and  Denver’s 
alternative  weekly  WestWord  are  the  few 
publications  that  have  regularly  covered 
events  at  Florence.  Not  coincidentally,  we 
are  also  the  most  censored  publications. 

The  ADX  houses  many  of  the  BOP’s 
political  prisoners,  including  members  of 
Al-Qaida,  the  Order,  black  and  Puerto  Rican 
nationalists,  prison  gang  leaders  and  spies. 
However,  the  majority  of  ADX  prisoners  (it 
has  around  500  beds)  are  social  prisoners 
accused  or  convicted  of  misconduct  within 
the  prison  system.  The  ban  on  publications 
containing  information  by  and  about  pris- 
oners and  prisons  affects  all  ADX  prisoners 
and  publishers  who  wish  to  communicate 


with  them.  No  other  BOP  facility  bans  PLN 
on  this  basis. 

PLN  also  claims  its  right  to  due  pro- 
cess is  violated  when  issues  of  PLN  are 
censored  and  PLN  is  not  provided  with  writ- 
ten notice  of  the  censorship  and  its  basis. 

PLN  seeks  declaratory  relief  that  the 
policy,  as  written  and  as  applied  to  PLN  is 
unconstitutional  and  that  PLN  is  a magazine, 
not  “inmate  correspondence.”  PLN  also  seeks 
injunctive  relief  enjoining  the  enforcement 
of  the  ban  and  requiring  delivery  of  all  pre- 


viously censored  copies  of  PLN  to  its  sub- 
scribers. PLN  seeks  compensatory  and 
punitive  damages  against  the  defendants  as 
well  as  its  reasonable  costs  and  attorney  fees. 

PLN  is  represented  by  Mickey  Gendler 
and  Melissa  Arias  of  the  Seattle  law  firm  of 
Gendler  and  Mann  and  by  Bill  Trine  of  the 
Boulder,  Colorado  law  firm  of  Trine  and 
Metcalf.  PLN  will  report  developments  in 
the  case  as  they  occur.  See:  Prison  Legal 
News  v.  Hood,  USDC,  D CO,  Case  No.  03- 
D-2516(PAC).H 
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When  Incarcerated  Parents  Lose  Contact  with  Their  Children 

by  Denise  Johnston  and  Michael  Carlin,  Center  for  Children  of  Incarcerated  Parents 


It  is  becoming  increasingly  common 
for  incarcerated  parents  to  lose  con- 
tact with  their  children,  or  knowledge  of  their 
whereabouts,  during  their  time  in  jail  and/or 
prison.  This  phenomenon  may  seem  surpris- 
ing or  unexpected  in  light  of  the  tremendous 
increase  in  interest  in  prisoners’  children  over 
the  past  2-3  years.  But,  in  fact,  it  is  consis- 
tent with  the  traditional  approach  to  prisoners 
and  their  families,  which  was  based  upon 
several  false  assumptions,  including: 

> the  assumption  that  most  children 
of  prisoners  lived  with  their  incarcerated  par- 
ent prior  to  his/her  incarceration; 

> the  assumption  that  most  prisoners 
had  lived  in  and  would  return  to  2-parent, 
traditional  nuclear  families  upon  release;  and 
> the  assumption  that  the  obstacle  to 
reunification  of  most  prisoners  and  their  chil- 
dren is  simply  incarceration. 

None  of  these  assumptions  are  correct. 
Many  prisoners  (and  experienced  practitio- 
ners who  work  with  incarcerated  parents 
and  their  families)  have  another  perspec- 
tive, recognizing  that  loss  of  contact 
between  children  and  their  parents  in  jail 
or  prison  is  most  often  the  outcome  of  com- 
plex family  circumstances  related  to  the 
causes  of,  but  not  caused  by,  incarceration. 
They  also  recognize  that  this  type  of  parent- 
child  separation  usually  cannot  be  remedied 
because  there  are  no  services  that  specifically 
address  this  problem. 

Incarcerated  Fathers  & Mothers  Have 
Different  Patterns  of  Contact 
with  Children 

While  both  mothers  and  fathers  lose  con- 
tact with  their  children  while  imprisoned,  this 
experience  is  more  common  among  incarcer- 
ated fathers  because  male  prisoners  had 
different  patterns  of  living  arrangements  on 
the  street  than  female  prisoners. 

Incarcerated  Fathers  & Their  Children 

Only  about  one  fifth  of  incarcerated  fa- 
thers live  in  a two-parent  family  with  at  least 
some  of  their  children  before  their  arrest. 
These  are  usually  the  fathers  that  have 
stable,  long-term  partnerships  with  their 
children’s  mothers  and  everyday  parenting 
relationships  with  their  children.  They  are 
also  the  men  most  likely  to  retain  a partner- 
ship with  the  mothers  of  their  children  after 
they  go  to  prison  and  are  usually  part  of  the 
10-20%  of  incarcerated  fathers  who  have  vis- 
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its  (and  other  types  of  communication)  with 
their  children  at  least  monthly. 

At  the  other  end  of  the  spectrum  are 
the  fathers  who  have  little  or  no  relation- 
ship with  their  children.  This  group 
includes  most  of  the  21%  of  fathers  in  prison 
who  have  no  contact  at  all  with  any  of  their 
children  during  their  incarceration.  Many 
of  these  fathers  lost  contact  with  their  chil- 
dren long  before  getting  locked  up. 

In  between  is  the  largest  group  of  incar- 
cerated fathers,  those  who  had  contact  with 
their  children  before  getting  arrested,  but  did 
not  live  with  or  provide  daily  care  for  them. 
The  Department  of  Justice  has  found  that  over 
60%  of  imprisoned  fathers  did  not  live  with 
any  of  their  children  or  the  mothers  of  their 
children  immediately  prior  to  incarceration. 
It  is  fathers  in  this  group  that  appear  to  be 
most  at  risk  for  losing  contact  with  their  chil- 
dren during  incarceration. 

Incarcerated  Mothers  & Their  Children 

Compared  to  incarcerated  fathers,  it  is 
much  more  difficult  to  predict  which  women 
prisoners  will  lose  contact  with  their  children 
during  incarceration.  Most  women  prison- 
ers lived  with  at  least  some  of  their  children 
prior  to  incarceration.  A small  number  lived 
in  a two-parent  family  with  at  least  some  of 
their  children,  about  a third  lived  with  at  least 
one  of  their  children  as  a single  parent,  and 
another  15%  lived  with  at  least  one  of  their 
children  and  other  relatives  or  non-relatives. 

Approximately  40%  of  incarcerated 
mothers  did  not  live  with  any  of  their  chil- 
dren prior  to  their  arrest.  However,  unlike 
incarcerated  fathers,  many  women  in  this 
situation  go  on  to  have  contact  with  their 
children  while  they  are  imprisoned.  Only 
23%  of  incarcerated  mothers  never  have  any 
contact  with  their  children  while  in  prison. 

Data  from  the  Child  Custody  Advocacy 
Services  [CHICAS]  Project  of  the  Center  for 
Children  of  Incarcerated  Parents  suggests  that 
women  prisoners  who  are  most  likely  to  lose 
contact  with  their  kids  are  those  whose  chil- 
dren are  in  foster  care  with  unrelated  foster 
parents.  Unlike  the  partners  of  male  prison- 
ers, who  most  often  retain  custody  and  care 
of  the  men’s  children,  the  partners  of  incar- 
cerated women  are  very  likely  to  also  be 
involved  in  the  criminal  justice  system.  This 
increases  the  risk  that  the  children  of  women 
prisoners  will  have  two  incarcerated  parents 
at  the  same  time  and  enter  foster  care.  The 
general  rule  is:  the  greater  the  involvement 
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of  an  incarcerated  mother’s  family  in  the 
criminal  justice  system,  the  more  likely  her 
children  are  to  end  up  in  foster  care  with 
unrelated  caregivers. 

How  Do  Incarcerated  Parents  and 
Their  Children  Lose  Contact? 

Perhaps  the  biggest  factor  in  the  loss 
of  contact  between  incarcerated  parents  and 
their  children  is  the  character  of  the  rela- 
tionship between  the  parent  and  the 
children’s  caregiver.  The  less  friendly  the 
relationship  between  prisoners  and  their 
children’s  caregivers,  the  more  likely  they 
are  to  lose  contact  with  their  children. 

Most  of  the  children  of  incarcerated  fa- 
thers live  with  their  birth  mothers.  Because 
male  prisoners  typically  have  had  their  chil- 
dren by  two  or  more  women,  only  a minority 
of  these  fathers  and  mothers  are  in  an  on- 
going partnership  when  the  father  gets 
arrested.  In  addition,  families  of  prisoners 
commonly  experience  stressors — such  as 
poverty,  discrimination,  unemployment, 
substance  dependency  and  domestic  vio- 
lence— that  make  it  likely  that  the 
partnerships  between  male  prisoners  and  their 
women  will  be  fragile.  In  fact,  the  partner- 
ships of  fathers  in  prison  and  their  children’s 
mothers  often  end  during  the  father’s  incar- 
ceration. These  separations  are  the  most 
common  cause  of  loss  of  contact  between  male 
prisoners  and  their  children. 

However,  even  though  many  women 
prisoners  were  not  living  with  their  chil- 
dren before  incarceration,  the  children  were 
often  living  in  the  care  of  their  grandmoth- 
ers and  the  mother-child  relationship  was 
maintained  through  the  grandmother.  Re- 
lationships between  women  prisoners  and 
their  mothers  also  tend  to  remain  intact  dur- 
ing the  women’s  incarceration,  and  this  fact 
alone  may  account  for  the  higher  rates  of  con- 
tact incarcerated  mothers  have  with  their 
children,  as  compared  to  incarcerated  fathers. 

Should  Incarcerated  Parents  Attempt  to 
Find  “Lost”  Children? 

The  Center  for  Children  of  Incarcerated 
Parents  urges  incarcerated  parents  to  look  for 
and  reconnect  with  their  children.  However, 
we  also  encourage  parents  to  be  prepared  for 
a long  process  of  multiple  efforts,  many  of 
which  will  be  unsuccessful.  Parents  should 
prepare  themselves  for  the  process  by  truth- 
fully answering  the  following  questions: 
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> Why  do  I want  to  communicate  with 
my  missing  child(ren)?  What  are  my  mo- 
tives? 

> What  do  I expect  to  achieve  by  con- 
tacting my  child(ren)? 

> What  are  some  potential  conse- 
quences of  the  search  process  for  me  as  a 
parent?  As  a prisoner? 

> If  I find  my  childfren),  what  might 
be  the  effects  of  any  contact  we  have  on  the 
child(ren)? 

> If  I find  my  childfren),  what  might 
be  the  effects  of  any  contact  we  have  on  the 
child(ren)’s  caregiver? 

> What  will  I do  if  my  childfren)  don’t 
want  to  communicate  with  me  after  I find 
them? 

Some  prisoners  decide  to  look  for  their 
childfren)  because  they  want  to  get  in  touch 
with  the  child(ren)’s  other  parent  or 
caregiver.  Some  look  for  their  children  for 
other  reasons  that  have  nothing  to  do  with 
the  children  or  the  parent-child  relationship. 
Searching  for  children  is  not  a healthy  or 
positive  thing  to  do  for  every  incarcerated 
parent. 

If,  after  reflecting  on  and  answering 
these  questions,  incarcerated  parents  want 
to  continue  to  look  for  children  with  whom 
they  have  lost  contact,  they  should  follow  a 
simple  but  organized  search  plan. 

How  Can  Incarcerated  Parents  Begin 
to  Look  for  “Lost”  Children? 

Prisoners  who  want  to  begin  looking 
for  “missing”  children  can  follow  these  ini- 
tial steps  for  each  child: 

Step  1 . Write  out  the  following  factual 
information  about  each  child: 

> The  child’s  full  legal  name 

> The  full  legal  name,  birthdate  and 
birthplace  of  the  other  birth  parent 

> The  child’s  birth  date  and  birthplace 

> The  child’s  Social  Security  number 

> The  addresses  at  which  the  child  has 
lived,  particularly  while  attending  school 

> The  names,  addresses  and  telephone 
numbers  of  relatives,  friends  or  neighbors  who 
knew  the  child  or  the  child’s  caregiver  well 

> Names  of  the  schools  the  child  has 
attended  and  the  names  of  teachers  who  knew 
the  child  well. 

> The  names,  addresses  and  telephone 
numbers  of  any  Child  Protective  Services 
(CPS)  social  workers  assigned  to  the  child 

Step  2.  Write  out  a sentence  that  clearly 
and  correctly  describes  the  status  of  your 
legal  (parental)  rights  to  the  child,  includ- 
ing the  name  of  the  courtfs)  and  datefs)  of 


court  actions  that  affected  the  child’s  custody. 
Parents  may  have: 

> Full  legal  custody  and  parental 
rights.  In  families  that  have  not  been  involved 
in  either  Family  Court  or  the  child  welfare 
system  (foster  care),  parents  will  have  full 
legal  custody  of  their  children.  In  families 
that  have  been  involved  with  those  systems, 
parents  may  or  may  not  have  full  legal  cus- 
tody. Most  prisoners  have  full  legal  custody 
of  their  children. 

> Shared  custody.  In  this  circum- 
stance, a court  has  given  another  party 
physical  custody  of  the  child  but  the  incar- 
cerated parent  retains  his/her  other  legal 
rights  to  the  child. 

> No  custody,  when  the  child  is  in  a 
foster  care  or  a legal  guardianship.  In  this 
situation,  some  parental  rights  (like  commu- 
nication and  visitation)  may  be  retained. 

> No  custody  and  no  parental  rights, 
when  the  parental  rights  have  been  terminated 
by  the  Juvenile  or  Family  Court. 

Step  3.  Write  out  a short  “Parent’s 
Statement”  that  summarizes  the  reasons  you 
are  looking  for  the  child  and  what  you  hope 
to  achieve  by  reconnecting  with  the  child. 

Step  4.  Open  a “search”  file  for  each 
child.  Place  a copy  of  the  child’s  birth  or 
baptismal  certificate  in  the  file  along  with  any 
legal  papers  pertaining  to  the  child’s  custody. 
(Birth  certificates  can  be  obtained  by  mail 
from  county  or  state  Departments  of  Records 
or  Vital  Statistics  for  a small  fee.  This  public 
information  is  available  to  anyone.)  Other 
documents  that  identify  the  prisoner  as  the 
child’s  birth  or  legal  parent  should  also  be 
included.  Prisoners  without  documentary 
proof  of  a parental  relationship  to  the  child 
may  have  difficulty  obtaining  information 
from  teachers,  social  workers  and  other 
sources  outside  of  friends  and  family. 

Step  5.  Call  or  write  a letter  to  every 
friend  or  family  member  who  previously  had 
or  may  currently  have  a relationship  with  the 
child;  include  your  Parent’s  Statement  some- 
where in  the  text  of  the  letter.  The  letter 
should  ask  the  recipient  to  write  back  with  1) 
any  information  about  the  current  status  and 
well-being  of  the  child  that  they  are  willing 
to  provide;  2)  any  informa- 
tion about  the  child’s 
current  location;  and/or  3) 
any  reason(s)  why  they  are 
unwilling  to  help  the  par- 
ent locate  the  child. 

Step  6.  Write  a letter 
to  each  teacher,  daycare 
worker  or  social  worker 
who  had  previously 
worked  or  may  currently 


work  with  the  child;  put  your  Parent’s  State- 
ment in  the  letter.  Parents  should  also  include 
the  child’s  full  legal  name  and  birth  date  in 
the  letter.  Ask  the  recipients  to  write  back 
with  1)  any  information  about  the  current  sta- 
tus and  well-being  of  the  child  that  they  are 
willing  to  provide;  2)  any  information  about 
the  child’s  current  location;  and/or  3)  the 
reason(s)  why  they  are  unwilling  to  help  the 
parent  locate  the  child. 

Step  7.  Write  a letter  to  the  Child  Pro- 
tective Services  in  any  jurisdiction  in  which 
the  child  lived,  requesting  information 
about  any  cases  that  may  involve  the  child. 
The  letter  should  contain  a copy  of  the 
child’s  birth  certificate  or  other  documen- 
tation establishing  the  writer  as  the  child’s 
birth  parent.  The  child’s  full  legal  name, 
birth  date  and  birthplace,  social  security 
number  and  caregiver’s  name  should  be 
included,  as  well  as  the  Parent’s  Statement 
and  the  name  of  the  social  worker  assigned 
to  the  child’s  case,  if  any.  Ask  for  a written 
response  to  the  letter. 

Step  8.  Make  copies  of  each  document 
sent  and  received;  these  should  be  kept  in 
the  child’s  search  file. 

Next  Steps 

The  responses  to  these  many  letters 
should  guide  incarcerated  parents’  next 
steps  in  searching  for  their  children.  Par- 
ents who  receive  no  responses  to  these 
inquiries,  or  who  receive  information  that 
cannot  be  followed  up  by  prisoners  or  their 
freeworld  friends  and  family  should  consider 
seeking  the  assistance  of  advocacy  organiza- 
tions that  work  with  incarcerated  parents. 

The  CHICAS  Project  continues  to  as- 
sist prisoners  who  are  searching  for  their 
children.  However,  because  the  demand  for 
help  from  CHICAS  is  overwhelming,  project 
staff  will  request  that  prisoners  seeking  our 
assistance  complete  the  above  process  before 
submitting  an  application  for  services. 

For  more  information  about  the 
CHICAS  Project,  write  to  the  Center  for 
Children  of  Incarcerated  Parents  at  Box  41- 
286,  Eagle  Rock,  California  90041.  | 
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California  Has  Difficulty  Placing  First  Released 
Sexually  Violent  Predator 


The  California  Department  of  Correc- 
tions (CDC)  released  its  first  civilly 
committed  sexually  violent  predator  (SVP) 
in  August,  2003,  after  he  had  “graduated” 
from  seven  years  of  rehabilitation  at 
Atascadero  State  Hospital  (ASH),  CDC’s 
lockup  unit  for  SVPs.  A large  public  outcry 
against  his  court-ordered  release  resulted  in 
his  eventual,  but  still  contested,  placement 
in  a house-trailer  on  state  prison  grounds  in 
Soledad,  California. 

Brian  DeVries,  44,  molested  at  least 
nine  boys.  His  known  offenses  began  in 
1978  in  New  Hampshire,  where  he  molested 
the  5-year-old  son  of  his  landlord.  While 
on  probation,  he  sexually  assaulted  three 
boys  aged  8,  10  and  12.  In  Florida,  he  mo- 
lested four  more  boys,  finally  ending  his 
career  with  an  8-year-old  boy  in  San  Jose, 
California.  He  completed  his  last  prison  sen- 
tence in  1997  and  was  committed  to  ASH 
under  California’s  Welfare  and  Institutions 
Code  § 6600  et  seq.  (1996  SVP  law). 

Under  the  SVP  law,  one  must  be  re- 
viewed for  [supervised]  release  at  least  every 
two  years,  based  upon  psychological  evalua- 
tions and  subject  to  a court  or  jury  trial. 
DeVries  took  the  unusual  step  in  2001  of  vol- 
untarily having  himself  surgically  castrated 
to  reduce  his  sexual  urges,  subsequent  to 
which  he  was  approved  for  release  in  San  Jose 
by  Santa  Clara  County  Superior  Court  Judge 
Robert  Baines.  But  strong  community  pro- 
tests caused  the  court  to  seek  a lower  profile 
site  - 116  locations  were  considered.  Since 
DeVries’  father  lived  in  rural  Mason  County, 
Washington,  the  court  decided  to  relocate  him 
there.  But  upon  vigorous  complaints  from 
Washington’s  Governor  Gary  Locke  and  At- 
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tomey  General  Christine  Gregoire  as  well  as 
from  California  authorities.  Judge  Baines  re- 
considered when  it  was  pointed  out  that 
DeVries  would  “skate”  virtually  unencum- 
bered by  California’s  strict  release  restrictions 
if  situated  in  Washington. 

The  eventual  solution  was  to  house 
DeVries  in  a state-supplied  trailer  placed  on 
prison  grounds  at  the  Correctional  Training 
Facility,  a CDC  prison  near  Salinas,  Califor- 
nia. Nearby  Soledad  townsfolk  vigorously 
protested.  But  under  mounting  pressure  from 
DeVries’  attorney  Brian  Matthews,  who  as- 
serted DeVries’  liberty  interest,  a court  ruling 
on  September  22,  2003  finalized  the  prison 
grounds  location.  For  weeks,  TV  cameras  fol- 
lowed DeVries’  every  move  from  the  trailer. 

California’s  expenses  did  not  end  with 
DeVries’  release.  Projected  to  spend  close  to 
$1  million  on  doctors,  therapists,  monitoring 
and  other  services  so  DeVries  can  live  in  the 
outside  world,  the  California  Department  of 
Mental  Health  (DMH)  contracted  with  pri- 
vately owned,  for  profit  Pennsylvania-based 
Liberty  Healthcare  to  create  the  supervised 
program  for  De  Vries  and  400  other  SVPs 
presently  locked-up  at  ASH  who  could  fol- 
low him.  Liberty  Healthcare’s  duties  include 
his  continuing  psychological  treatment,  keep- 
ing him  within  bounds  and  keeping  him  away 
from  playgrounds  and  schools.  DeVries  is  fit- 
ted with  a Global  Positioning  Satellite  (GPS) 
-tracked  electronic  ankle  monitor  and  is  sub- 
ject to  regular  drug  and  alcohol  tests  plus 
polygraph  examinations.  DMH’s  $792,000 
one-year  contract  with  Liberty  Healthcare, 
supplanted  by  prosecutorial  and  police  efforts 
bring  costs  to  $1  million.  However,  after  this 
initial  start-up  program,  DMH  Deputy  Direc- 
tor John  Rodriguez  estimated  annual  SVP 
costs  would  be  about  $180,000  per  head. 

Housing  sex  offenders  is  a national  prob- 
lem. After  ten  years  in  Airway  Heights  prison 
near  Spokane,  70-year-old  child  molester  Ri- 
chard Chadderdon  now  lives  in  a tiny 
basement  apartment  in  downtown  Seattle. 
While  happy  to  be  off  the  streets,  he  lamented 
“You  are  branded.  You  are  a carrier  of  the 
plague.”  Being  released  from  prison  does  not 
end  the  fear  of  reprisal  for  sex  offenders.  Steve 
McColm  of  the  Corrections  Department’s 
Community  Justice  Center  in  Tacoma  leads 
weekly  support  meetings  for  released  (non- 
SVP)  sex  offenders.  [Washington  has  not 
voluntarily  released  any  of  its  civilly  commit- 
ted SVPs  yet.  All  six  releases  have  been  the 
result  of  court  orders.] 
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Minnesota  is  seeking  to  use  less  prison- 
like settings  to  house  and  reintegrate  its  200 
SVPs.  The  current  program  was  criticized 
by  a state  hospital  review  board  as  too  coer- 
cive and  punitive.  Minnesota’s  $20  million 
per  year  Sex  Offender  Program  has  released 
only  one  prisoner  to  a half-way  house  in  its 
1 1 year  existence,  but  he  was  returned  in  2003 
after  absconding.  Minnesota  annually  adds 
a dozen  new  SVPs  to  its  caseload,  at  a cost  of 
$310  per  day  each.  But  cost  is  not  a concern. 
By  executive  order,  Minnesota  Governor  Tim 
Pawlenty  declared  that  no  SVP  may  be  re- 
leased unless  ordered  by  a judge.  While 
constitutional  questions  remain  as  to  whether 
SVPs  can  be  held  in  confinement  even  if  they 
refuse  treatment,  the  Minnesota  Supreme 
Court  ruled  they  have  at  least  the  same  rights 
as  other  state  psychiatric  patients. 

Treatment  brings  no  guarantees,  how- 
ever. Arapist  who  gained  U.S.  Supreme  Court 
relief  towards  his  release  [Kansas  v.  Crane, 
534  U.S.  407  (2002);  PLN,  Aug.  ’02]  was 
recently  rearrested.  Michael  T.  Crane,  44, 
awaits  trial  for  a possible  life  sentence  in 
Kansas  City,  Missouri  after  a DNA  match 
connected  him  with  a March  22,  2003  attack 
on  a woman  in  her  car.  Previously  sentenced 
to  35  years  to  life  in  Kansas  for  kidnapping, 
rape  and  three  counts  of  forcible  sodomy. 
Crane  had  his  convictions  overturned  by  the 
Kansas  Supreme  Court  in  1996  and  his  term 
reduced  to  3 - 10  years  for  aggravated  sexual 
battery.  While  Kansas  wanted  to  keep  him 
as  an  SVP,  the  Supreme  Court  ruled  that  un- 
less authorities  could  prove  Crane  would 
have  serious  difficulty  controlling  himself, 
he  could  not  be  held.  Kansas  reevaluated 
Crane  and  released  him  in  January,  2002. 

Nationally,  the  whereabouts  of  suppos- 
edly-registered sex  offenders  is  a joke.  It 
has  been  reported  that  California  has  lost 
track  of  33,296  of  70,63 1 ex  -cons  required 
to  voluntarily  register  under  Penal  Code  § 
296  - 14,000  of  whom  have  been  lost  for 
five  years.  But  because  failure  to  re-regis- 
ter  is  now  a felony  in  California,  “lost” 
registrants  are  not  motivated  to  come  forth. 
Ironically,  the  fear  of  these  known  sex  of- 
fenders unmonitored  in  the  community  will 
only  fuel  the  public  hysteria  against  release 
of  properly  monitored  SVPs.  | 

Sources:  Minnesota  Star  Tribune,  Seattle 
Times,  New  York  Times,  Fresno  Bee,  Los 
Angeles  Times,  San  Jose  Mercury,  San  Fran- 
cisco Chronicle,  Associated  Press. 
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The  Disciplinary  Self-Help  Litigation  Manual: 
A Guided  Tour  of  Wonderland 

by  Dan  Manville,  350  pages,  paperback 
Review  by  Stuart  G Friedman 


As  any  criminal  litigator  knows,  deal- 
rig  with  prison  issues  feels  like 
jumping  through  the  looking  glass  and  into 
Wonderland.  Despite  court  statements  sug- 
gesting that  only  a high  school  education  is 
necessary  to  cope  with  this  area  of  law,1  the 
bottom  line  is  that  prison  law  is  a highly  tech- 
nical area  of  law  full  of  highly  byzantine 
rules  and  procedural  default  mechanisms  that 
makes  a criminal  appeal  look  like  a trip  down 
a modem  superhighway  on  a sunny  day.  Dan 
Manville’s  book  Disciplinary  Self-Help  Liti- 
gation Manual  provides  a carefully  guided 
tour  of  this  circuitous  area  of  the  law  and  the 
numerous  obstacles  in  the  path  of  any  poten- 
tial litigant. 

The  book  is  a supplement  to  the  author’s 
Prisoner  Self-Help  Litigation  Manual.2  Like 
that  book,  it  is  written  from  perspective  of  a 
prisoner  helping  himself.  It  is  organized 
around  the  problems  that  a prisoner  will  find 
in  his  or  her  day  to  day  prison  life.3  The  focus 
of  the  book  is  on  the  individual  (usually  pro 
se)  litigant  trying  to  deal  with  the  adverse 
effect  of  a prison  misconduct  ticket.  Such 
tickets  can  have  long  lasting  effect  on  a 
prisoner’s  life  both  in  prison  and  in  any  re- 
trial of  his/her  criminal  case.4  Scant  time  is 
spent  addressing  institutional  litigation  issues. 
Instead,  the  focus  is  on  fighting  misconduct 
tickets  protecting  and  securing  favorable  in- 
stitutional placements,  securing  individual- 
ized due  process  in  the  prison  system,  ob- 
taining good  time  restorations,  seeking 
judicial  review  of  adverse  administrative  de- 
terminations, together  with  pursuing 
monetary  damage  claims.  While  the  book 
does  briefly  cover  habeas  corpus  litigation,  it 
does  so  mostly  to  explain  the  often  murky 
border  between  what  issues  must  be  litigated 
as  a habeas  corpus  action  and  what  actions 
can  be  litigated  under  the  federal  civil  rights 
statute.5 

Despite  the  fact  that  the  book  is  nominally 
directed  at  a pro  se  litigant,  it  is  exception- 
ally helpful  to  a lawyer.  The  book  has 
extensive  case  citations  and  covers  in  detail 
the  standard  defenses  to  claims  employed  by 
state  attorney  generals.  While  the  author  is  a 
Michigan  lawyer  and  shows  some  favoritism 
towards  Michigan  law  in  his  treatment  of 
prison  law,  he  is  clearly  conscious  of  this  bias 
and  has  taken  great  efforts  to  provide  a de- 
tailed analysis  of  most  state’s  law.  In  fact. 
Chapter  7 of  his  book  is  devoted  to  a state  by 
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state  analysis  of  due  process  requirements 
which  are  actually  fifty  mini-treatises  on  the 
state  of  state  law.  Chapter  8 of  the  book  deals 
with  the  Federal  Bureau  of  Prisons  and  is- 
sues which  are  unique  for  federal  prisoners. 

The  book  is  a highly  useful  addition  to  any 
criminal  and  prisoner  rights  litigator’s  desk. 
Even  if  the  attorney  does  not  do  prisoner’s  rights, 
it  provides  an  answer  to  many  questions 
which  will  help  such  attorneys  in  day  to  day 
practice  and  in  referring  clients  to  the  appro- 
priate person  or  persons. 

The  DSHLM  can  be  ordered  from: 
Daniel  E.  Manville,  PC.,  PO.  Box  20321, 
Ferndale,  MI.  48220.  Price,  which  includes 
postage,  for  prisoners  is  $34.95  and  for  non- 
prisoners is  $64.95.  Allow  2-4  weeks  for 
delivery.  | 

Notes 

'See,  e.g.  Hadix  v.  Johnson , 694  F.  Supp.  259 
(E.D.  Mich.  1988)  rev’d  on  other  grounds  Knop 
v.  Johnson,  977  F.2d  996  (6th  Cir.  1992). 

-D.  Manville  & J.  Boston,  Prisoner’s  Self- 
Help  Litigation  Manual  (3rd  Ed.),  Oceana 
Publications  (1995). 

3The  need  for  self-help  manuals  written  in 
this  fashion  cannot  be  disputed.  Hailey  L.  Scoville 
and  Richard  A.  Bales,  Pro  Se  Litigants  and  Sum- 
maty  Judgment,  214  F.R.D.  231  (2003)  (arguing 
that  each  federal  circuit  should  develop  a pris- 
oner pro  se  litigation  manual  for  the  most 
commonly  litigated  issues). 

4It  has  been  the  experience  of  this  author  that 
prosecutors  are  frequently  attempting  to  introduce 
the  results  of  prison  misconduct  tickets  in  crimi- 
nal prosecutions,  both  arising  out  of  the  same 
allegations  and  in  cases  involving  retrials  of  the 
underlying  criminal  conviction.  See,  e.g.  People 
v.  Wyngaard,  462  Mich.  659,  614  N.W.2d  143 
(2000)  (prosecutor  attempted  to  admit  statements 
made  by  the  accused  at  a prison  misconduct  hear- 
ing in  a subsequent  criminal  prosecution);  Welch 
v.  State,  990  S.W.2d  876  (Tex.App. -Beaumont, 
Apr  14,  1999)  (state  prosecutor  properly  admit- 
ted the  defendant’s  prison  misconduct  record,  but, 
the  defendant  should  also  have  been  permitted  to 
admit  the  complainant’s  prison  misconduct 
record).  See  also  Roche  v.  State,  699  N.E.2d  752 
(Ind.  App.,  1998)  (recognizing  the  admissibility  of  such 
tickets,  but  finding  particular  tickets  irrelevant). 

5Hopefully  this  line  will  become  less  blurry 
after  the  United  States  Supreme  Court  decides 
Muhammad  v.  Close,  U.S.  Supreme  Court  No.  02- 
9065  (argued  December  2,  2003). 
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Prisoners  and  Guards  Charged  With  Murder  as  Drugs 
and  Brutality  Plague  State  Prisons 


Vermont:  Four  prisoners  died  in  the 
custody  of  the  Vermont  Depart- 
ment of  Corrections  during  a five  week 
period  between  April  and  May  2003.  Only 
one  died  of  natural  causes.  [Editor’s  Note: 
PLN  contributing  writer  James  Quigley 
committed  suicide  in  Vermont  DOC  custody 
at  the  Northern  State  Correctional  Facility 
in  Newport  in  October,  2003.  See  January, 
2004,  PLN  for  details.] 

Charles  C.  Palmer  died  of  an  overdose 
on  April  20,  2003  in  Vermont’s  Northern 
State  Correctional  Facility.  (NSCF)  An  au- 
topsy revealed  that  Palmer’s  system 
contained  lethal  amounts  of  morphine  and 
alprazolom  which  is  similar  to  valium. 

According  to  Vermont  DOC  Commis- 
sioner Steve  Gold,  Palmer  was  not  taking  any 
medication  prescribed  by  prison  medical  staff. 

Eva  LaBounty,  a prisoner  in  Vermont’s 
Dale  Correctional  Facility,  died  of  a drug 
overdose  on  May  7, 2003.  Her  death  is  listed 
as  suicide  but  another  prisoner  has  been  for- 
mally charged  with  giving  LaBounty 
prescription  drugs. 

Beverly  E.  Pellerin  faces  criminal 
charges  for  supplying  LaBounty  with 
valium  although  valium  is  not  one  of  the 
drugs  that  caused  LaBounty’s  death.  Ac- 
cording to  the  death  certificate,  LaBounty 
overdosed  on  methadone  and  the  antidepres- 
sants amitriptyline  and  bupropion. 

Lawrence  Bessette  was  found  with  a 
belt  around  his  neck  and  hanging  from  the 
top  bunk  of  his  cell  — dead.  Bessette  was  a 
pre-trial  detainee  confined  in  the  Northern 
State  Correctional  Facility  in  Newport.  He 
had  been  moved  from  the  South  Burlington 
jail  and  into  the  prison  a week  earlier.  A 
department  report  indicates  that  he  was 
having  trouble  adjusting  to  prison  life.  The 
report  also  decries  the  practice  of  sending 
pre-trial  detainees  to  prison.  It  concludes 
that  prior  to  trial  prisoners  should  “opti- 
mally” be  held  as  close  as  possible,  to  the 
prosecuting  jurisdiction.  The  report  states 
that  Bessette’s  personal  life  “may  have  taken 
a downward  turn  just  before  his  death.” 

Attorney  Dawn  Seibert  from  Vermont’s 
Prisoners  Rights  Office  said  that  the  cur- 
rent policy  of  moving  non-convicted 
prisoners  into  state  prisons  is  burdensome 
since  it  moves  them  far  from  their  homes, 
their  families  and  their  attorneys. 

Records  of  Bessette’s  death  also  posed 
special  problems  of  interest.  Forty  pages  of 
redacted  records  supplied  to  the  Burlington 
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Free  Press,  under  Vermont’s  open  records 
law  contained  eight  blank  pages  and  line 
after  blacked-out  line. 

Guards  are  required  to  perform  a physi- 
cal inspection  of  each  cell  every  thirty 
minutes.  Ryan  Duquette  claims  to  have 
checked  Bessette’s  cell  at  3:35  p.m.  but  says 
that  Bessette  had  covered  the  window  of  his 
cell  as  though  he  were  using  the  toilet.  This 
means  that  Bessette  could  have  been  hang- 
ing for  almost  an  hour  before  being 
discovered  by  his  cellmate. 

Director  of  Security  Lawrence  McLiverty 
defends  the  guard.  “There’s  a balance  between 
observation  and  privacy  that  you’re  trying 
to  strike,”  he  said.  McLiverty  gave  the  same 
excuse  in  September  2001  when  Tobert  Lee 
hung  himself  under  similar  circumstances 
in  the  same  prison. 

Governor  Jim  Douglas  is  livid  over  the 
deaths.  “It’s  unacceptable  to  have  anyone 
die  other  than  by  natural  causes  in  the  state’s 
custody,”  he  said.  “When  someone  is  in  the 
custody  of  the  Department  of  Corrections 
we’re  responsible  for  that  individual  and  I 
don’t  want  people  dying  in  our  custody.” 

Douglas  has  ordered  an  investigation 
by  Commissioner  Steven  Gold  and  Public 
Safety  Commissioner  Kerry  Sleeper  into  the 
deaths  and  their  causes.  A separate  legisla- 
tive commission  is  also  investigating. 

Massachusetts:  Former  prison  guard 
Christine  Callahan  was  charged  with  man- 
slaughter on  October  2,  2002,  after  being 
accused  of  supplying  heroin  to  Anthony 
Marchetti,  a prisoner  at  the  Norfolk  County 
House  of  Correction  in  Massachusetts. 
Marchetti  died  of  a heroin  overdose  on  May 
7,  2002. 

While  she  was  a guard  at  the  prison, 
Callahan  allegedly  was  obtaining  heroin 
through  a dealer  who  was  a mutual  friend 
of  hers  and  Marchetti.  When  Marchetti 
overdosed  Callahan  convinced  another  pris- 
oner to  don  a pair  of  gloves  and  retrieve  the 
remaining  narcotics  from  Marchetti’s  body. 
One  source  told  reporters  that  the  guard 
hoped  Marchetti’s  death  would  not  be  dis- 
covered until  the  following  shift.  However, 
another  source  says  that  Callahan  found 
Marchetti  unconscious  in  his  cell  and  called 
for  help. 

Norfolk  District  Attorney  William 
Keating  says  the  smuggling  incident  “is 
something  the  evidence  shows  was  not  a 
one-time  situation.” 
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Callahan  maintains  her  innocence.  Her 
attorney  Robert  Jubinville  says  his  client  “ada- 
mantly indicates  to  me  that  she  did  not  give 
any  drugs  to  any  inmate  at  that  institution” 
and  is  “heartbroken”  over  the  accusations. 

Norfolk  Sheriff  Michael  Belotti  defends 
the  prison,  calling  it  a “clean  and  safe  fa- 
cility.” Yet  he  and  Keating  admit  that 
keeping  drugs  out  of  the  facility  is  a “con- 
stant challenge.” 

Marchetti  was  serving  a 2 Vi  year  sen- 
tence for  heroin  trafficking.  It’s  believed  that 
Callahan  was  supplying  drugs  to  Marchetti 
for  cash  but  there  is  also  speculation  that 
the  guard  herself  may  have  been  an  addict. 

Several  years  earlier  Callahan,  a former 
stand-out  athlete  at  Rhode  Island  Univer- 
sity, fell  and  fractured  a bone  which  resulted 
in  her  being  prescribed  OxyContin,  a highly 
addictive  pain  killer.  If  convicted  Callahan 
could  receive  up  to  35  years  in  prison. 

On  July  16,  2003  Christine’s  husband, 
Brian  Callahan,  pleaded  innocent  to  charges 
of  assault  and  battery  with  a dangerous 
weapon.  The  husband  of  the  accused  killer- 
guard  is  himself  accused  of  beating  a man 
at  a bar  in  Weymouth  Massachusetts. 

Minnesota:  Prison  guard  Anthony 
Pitchford  was  charged  with  third-degree  mur- 
der and  a second-degree  controlled  substance 
felony  stemming  from  the  September  18, 
2003  death-by-overdose  of  Spenser  Robinson, 
a prisoner  in  Stillwater  State  Prison. 

An  investigation  of  phone  records  con- 
nected Pitchford  with  a third  party  who 
supplied  the  guard  with  seven  grams  of 
heroin  wrapped  in  black  electrical  tape.  This 
third  party  admitted  going  to  Detroit  to  buy 
the  heroin  and  then  giving  the  drugs  to 
Pitchford  along  with  $900  cash. 

Prisoner  Corey  Bradford,  a long-time 
friend  of  Pitchford,  reported  seeing  the 
guard  throw  a package,  wrapped  with  black 
electrical  tape,  into  Robinson’s  cell. 
Bradford’s  statement  was  verified  by  video 
from  prison  surveillance  cameras. 

Pitchford  originally  denied  all  the 
charges.  “That  allegation  is  untrue.  I knew 
Spencer  Robinson  only  (in  my  role)  as  a 
correction’s  officer,  but  I never  provided  him 
with  anything.” 

Eventually,  however,  Pitchford  made  a 
deal  with  prosecutors.  The  guard  admitted 
to  supplying  Bradford  with  the  heroin  which 
was  ultimately  passed  on  to  Robinson.  Pros- 
ecutors dropped  the  charge  of  third  degree 
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murder  and  Pitchford  will  serve  44  months 
in  prison  on  the  second  degree  drug  charge. 

Pitchford’s  is  the  fourth  case  of  drug 
smuggling  in  the  Stillwater  prison  in  the 
last  five  years.  According  to  DOC  spokes- 
woman Shari  Burt  past  investigations  have 
resulted  in  the  termination  of  one  guard  and 
the  resignation  of  two  others. 

A “tragic  situation  like  this  should  never 
have  happened,”  said  DOC  Commissioner 
Joan  Fabian.  She  is  now  considering  ways  to 
search  prison  staff  as  they  report  to  work.  One 
possibility  is  the  use  of  drug-sniffing  dogs. 

War  on  Drugs  a Miserable  Failure 

Callahan  and  Pitchford  are  only  symp- 
toms of  a far  more  insidious  problem.  The 
fact  is  that  rampant  drug  corruption  initi- 
ated by  guards  plague  prisons  nationwide. 
PLN  has  literally  published  dozens  of  sto- 
ries on  drug-smuggling  guards  over  the 
years,  usually  in  its  News  in  Brief  section. 
During  the  year  2000,  thirteen  percent  of 
the  South  Carolina  prison  population  tested 
positive  for  drugs.  Over  a five  year  period 
thirty  South  Carolina  prison  guards  were 
arrested  for  drugs.  Between  1992  and  1998 
forty-one  prison  employees  in  Hawaii  were 
fired  or  quit  over  drugs. 


Since  it  is  obvious  that  most  prisoners 
would  not  have  access  to  drugs  without  the 
cooperation  of  prison  employees  the  whole 
situation  demonstrates  the  futility  of  the  cur- 
rent “war  on  drugs.”  That  the  government 
is  unable  to  ensure  drug  free  prisons  would 
indicate  that  eliminating  drug  use  is  not, 
and  never  has  been,  a serious  goal  of  Ameri- 
can drug  policy. 

In  a prison  setting  the  government  con- 
trols the  perimeters  and  has  constant  24/7 
surveillance  on  an  immobilized,  docile 
population.  Yet,  it  is  still  unable  to  stem  the 
flow  of  incoming  drugs.  How  much  more 
futile  then  are  efforts  to  control  drug  use  in 
a free-world  setting?  More  so  when  one 
considers  the  fact  that  illegal  narcotics  have 
no  legal  means  of  distribution  or  supply,  yet 
they  can  be  easily  obtained  in  every  town 
and  village  in  America,  to  include  its  pris- 
ons and  jails,  at  prices  lower  than  they  were 
three  decades  ago  when  the  war  on  drugs 
was  officially  launched.  Legalization  of 
drugs  may  not  be  the  answer  but  neither  is 
the  mindless  imprisonment  of  millions  of 
free-thinking  citizens.  | 

Sources:  Associated  Press,  Boston 
Globe,  Burlington  Free  Press,  Rutland 
Daily  Flerald,  The  Pillar,  Pioneer  Press. 


Compare  15V2  $ to  the  69$  per  minute  that  you  may  be  paying  now  Hi 


iNMATE  FAMILY  SERVICES  RATES  ARE  15  1/2  CENTS  PER  MIN. 

THE  AUTHORIZED  TARIFF  IS  NOW  $.69  PER  MIN. 

MCI  & AT&T  RATES  ARE  GOING  UP 


PHONE  BILL  $1 00  A MONTH  ???  CUT  IT  BY  50% 
viotourwebIite  www.inmatefamilyservices.com 


1 -866-41 N MATE  (1  -866-446-6283) 

24  HOURS  A DAY 

830-620-9630  1 16  IH  35  S NEW  BRAUNFELS,  TX  781 30  FAX  830-620-7340 


Prison  Legal  News 


21 


February  2004 


California  DOC  Under  Fire  For  Ex-Con  Job  Placements 

by  Lonnie  Burton 


In  March  2003,  California  lawmak 
:rs  launched  an  investigation  seek- 
ing information  as  to  why  the  state 
Department  of  Corrections  (DOC)  assisted 
in  placing  former  prisoners  in  jobs  that  were 
termed  questionable  and  inappropriate. 
DOC  officials  were  called  to  testify  and  an- 
swer questions  at  a full  policy  and  budget 
committee  hearing  on  March  28. 

In  addition,  the  state  Assembly’s  Se- 
lect Committee  on  Prison  Construction  and 
Operations  was  to  soon  conduct  its  own  hear- 
ing on  the  matter.  “If  there  are  regulations 
the  department  is  not  following  or  they  are 
shortcutting  any  of  the  (regulations),  that 
should  be  addressed,”  said  Mark  Leno  (D), 
chairman  of  the  Public  Safety  Committee. 

Among  the  job  placements  sparking  the 
investigations  and  hearings  include  a pa- 
roled rapist  getting  a job  as  a security  guard, 
a felony  drunk  driver  placed  as  a limousine 
driver,  and  a convicted  child  molester  get- 
ting work  as  a youth  corps  worker. 

Other  questionable  placements:  a man 
convicted  of  kidnapping  landed  work  in  a 
boys  home,  a burglar  being  hired  as  a lock- 
smith, a car  thief  hired  on  washing  cars,  and 
a paroled  robber  hired  as  an  assistant  boy 
scout  leader. 

But  the  case  drawing  the  majority  of 
the  attention  and  outrage  was  the  case  of 
the  kidnapper  being  sent  to  work  at  a boy’s 
home.  In  that  case  Jobs  Plus  — one  of  the 
three  private  agencies  contracted  by  DOC 
to  conduct  referrals  and  job  placements  for 
ex-prisoners  — sent  a man  who  had  served 
eight  years  for  kidnapping  to  one  of  its 
subcontractors  for  a work  referral.  The  sub- 
contractor, the  Northern  California  Service 
League,  looked  at  the  man’s  referral  sheet, 
which  was  fdled  out  by  the  parole  agent.  On 
the  form  the  agent  is  supposed  to  list  the  man’s 
crime  along  with  any  job  restrictions. 

But,  according  to  copies  of  the  form  ob- 
tained by  the  local  newspaper,  both  spaces 
were  left  blank.  So  the  Northern  California 
Service  League  took  the  man’s  word  that 
his  latest  charges  were  drug  possession  and 
drug  sales.  The  man  did  have  a long  his- 
tory of  drug  charges. 

Later,  however,  the  kidnapper  revealed 
his  most  current  charge,  but  was  still  al- 
lowed by  the  agency  to  continue  working  at 
the  New  Ideas  Community  Home  for 
abused,  neglected  and  abandoned  boys. 

After  the  disclosure.  Service  League  Ex- 
ecutive Director  Shirley  Melincoe  defended 


the  decision  to  place  the  man  at  the  boy’s 
home.  Melincoe  described  the  children  as 
runaways  and  “incorrigible.  They  probably 
need  role  models.  It’s  not  like  they  are  nice 
little  young  toddlers  who  are  very  vulner- 
able,” she  said. 

The  boy’s  home  owner,  Keith  St.  Clare, 
said  the  home  is  state-licensed  and  each 
employee  is  required  to  submit  fingerprints. 
But  employees  are  allowed  to  continue  to 
work  while  their  fingerprints  are  being  pro- 
cessed, which  can  take  up  to  two  months. 
St.  Clare  admitted  the  man  disclosed  the 
kidnapping  conviction  to  him  but,  believing 
he  deserved  a second  chance,  allowed  him  to 
stay.  The  man,  however,  was  back  in  prison 
within  two  months  on  a parole  violation. 

Safeguards  that  are  supposed  to  keep 
parolees  from  obtaining  inappropriate  or  po- 
tentially dangerous  jobs  are  not  being 
followed.  Also,  parolees  are  coached  by  job 
counselors  on  how  to  be  intentionally  vague, 
yet  truthful,  regarding  their  criminal  his- 
tory during  job  interviews. 

The  state-hired  job  placement  agencies 
rarely  tell  potential  employers  about  a parolee’s 
criminal  past,  expecting  the  employer  to  find 
out  for  themselves.  Not  all  employers  take 
the  time  or  spend  the  money  to  do  so. 

State-paid  vocational  counselors  in- 
struct future  parolees  on  the  art  of  evading 
or  dodging  questions  regarding  crimes 
which  might  scare  an  employer  or  make 
them  ineligible  for  certain  work  — to  be 
vague  but  technically  truthful. 

Most  prison  systems  nationwide  have 
some  type  of  job-placement  program  for  ex- 
prisoners. Experts  say  that  whether  or  not 
a parolee  returns  to  prison  largely  depends 
upon  their  success  in  finding  adequate  em- 
ployment. Jonathan  Simon,  a professor  at 
the  University  of  Miami  School  of  Law  and 
author  of  Poor  Discipline:  Parole  and  the 
Social  Control  of  the  Underclass,  said  that 
isolating  ex-convicts  rather  than  giving 
them  gainful  employment  poses  a greater 
danger  to  them  and  the  community. 

“A  lot  of  people  would  take  the  view 
they  shouldn’t  have  any  jobs,”  he  said.  But 
“do  we  keep  pushing  them  away  and  hope 
they  don’t”  commit  more  crimes? 

Perhaps  a lot  of  the  problem  with  the 
California  System  is  that  private  job-place- 
ment agencies  such  as  Job  Corps  have  state 
contracts  that  pay  them  per  job  placement, 
an  incentive  not  to  be  thorough  in  screening 
applicants.  Job  Corps  is  paid  $560  for  each 


parolee  who  gets  a job,  and  job  counselors 
are  supposed  to  ensure  that  a parolee  is  not 
given  employment  that  would  conflict  with 
his  criminal  past.  But  due  to  the  monetary 
disincentive  to  reject  a potential  job  place- 
ment, many  ex-prisoners  land  inappropriate 
jobs.  A number  of  placements  were  so  trou- 
bling that  DOC  officials  spent  many  months 
conducting  their  own  probe  before  releasing 
any  information  to  the  media. 

Parole  agents  were  ordered  via  a Feb- 
ruary 3 memo  to  review  and  audit  every  job 
placement.  “The  [DOC’s]  preliminary  re- 
view . . . indicates  that  some  parolees,  based 
on  their  commitment  offense,  may  have  been 
inappropriately  employed,”  the  memo  read. 

DOC  spokesman  Russ  Heimerich 
blames  much  of  the  problem  on  heavy 
caseloads  and  inevitable  mistakes.  He  noted 
a typical  job  placement  counselor  is  respon- 
sible for  79  parolees.  “We’re  not  going  to 
sit  here  and  tell  you  that  inappropriate  place- 
ments do  not  happen,”  Heimerich  said. 
“We’re  also  not  going  to  sit  here  and  tell 
you  that  we  keep  a constant  vigil  on  all  our 
[job]  vendors.  The  opportunity  for  some 
lapses  do  occur.” 

St.  Clare  says  he’s  finished  dealing  with 
the  job  placement  agency,  expressing  frus- 
tration at  their  lack  of  candor.  “We  have 
ceased  having  involvement  with  [them]  be- 
cause we  feel  there  was  not  enough 
cooperation,  disclosure  and  follow- 
through,”  said  St.  Clare. 

But  Melincoe  counters  that  employers 
do  not  have  a need  to  know  the  specifics  of 
what  a potential  employee  has  been  con- 
victed of.  “As  long  as  it  has  nothing  to  do 
with  their  ability  to  perform  the  job,  it’s 
probably  better  they  don’t  know,”  she  said. 
“Our  role  is  not  to  tell  you  everything  that’s 
wrong  with  the  person,  but  everything  that 
is  right.  If  I go  on  and  give  you  his  rap  sheet, 
would  you  hire  him?” 

Officials  are  also  investigating  up  to 
eight  job  placements  that  were  reported  and 
paid  for,  but  never  occurred.  It  was  reported 
that  the  state  paid  up  to  $4,400  for  the  ficti- 
tious placements.  Part  of  the  problem  may 
stem  from  “indirect  placements,”  where  the 
parolee  uses  the  training  given  by  job  coun- 
selors to  land  his  own  job.  Jobs  Plus  director 
Shel  Weisman  insisted  his  placements  are 
confirmed  twice  and  that  any  mistakes  in 
reporting  are  unintentional.  Jobs  Plus  was 
paid  $2.8  million  in  2002  to  find  work  for 
4,000  parolees. 
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The  DOC  cancelled  its  contract  with  Jobs 
Plus  effective  May  3 1 , 2003,  ending  what  was 
a 16-year  relationship.  DOC  will  put  the  con- 
tract out  for  bid,  which  will  include  many 
more  restrictions  — restrictions  Jobs  Plus 
was  not  willing  to  accept.  But  state  Assem- 
blyman Todd  Spitzer  (R)  said  that  replacing 
Jobs  Plus  was  not  the  solution.  He  said  the 
Department  of  Corrections  needed  to  do  a 
better  job  themselves  overseeing  ex-felons. 


The  California  legislature  is  now  con- 
sidering a bill  that  would  make  it  a parole 
violation  for  ex-prisoners  to  withhold  their 
criminal  history  from  their  employers.  “A 
parolee  is  going  to  think  twice  about  lying 
for  a job,”  said  Spitzer.  A sure  means  of  en- 
suring the  successful  reintegration  of 
prisoners  back  into  society.  | 

Source:  The  Orange  County  Register 


$177,000  Awarded  in  California  Jail 
Medical  Neglect  Trial 

by  John  E.  Dannenberg 


On  March  26,  2003,  an  Orange 
County,  California  Superior  Court 
jury  returned  a verdict  of  $77,000  in  com- 
pensatory damages  against  Orange  County 
and  County  Sheriff  Mike  Carona,  plus 
$100,000  in  punitive  damages,  for  ignor- 
ing a jail  prisoner’s  known  medical  needs 
and  thereby  causing  him  undue  pain  and 
suffering.  However,  the  jury  denied  concur- 
rent claims  made  against  ten  deputies  for 
allegations  of  police  brutality. 

When  Robert  Carter  was  booked  into 
the  Orange  County  jail  on  February  16, 
2000,  he  notified  the  nurse  of  his  preexist- 
ing medical  conditions  of  angina,  seizure 
disorder,  borderline  diabetes  and  high  blood 
pressure  for  which  he  was  taking  dilantin, 
phenobarbitol  and  nitroglycerin.  Even 
though  he  was  accommodated  with  a lower 
bunk  slip,  a deputy  put  him  in  an  upper 
bunk.  Two  days  later.  Carter  fell  from  the 
bunk  and  fractured  his  right  thumb.  After 
outside  emergency  medical  treatment,  he 
was  placed  in  the  Medical  Module  pending 
thumb  surgery  on  February  27. 

On  February  22,  Carter  had  chest  pains 
at  the  nurse’s  station,  became  dizzy  and  sat 
down.  A deputy  ordered  Carter  to  get  up 
and  return  to  his  housing.  When  Carter  was 
unable  to  do  so,  the  deputy  pepper-sprayed 
him,  following  which  two  deputies  dragged 
him  back  to  his  cell. 

When  Carter  was  in  the  day  room  on 
February  24  receiving  medications  from  a 
nurse,  deputies  ordered  him  back  to  his  cell. 
There,  Carter  claimed  two  deputies  hog-tied 
him  and  punched  him  in  the  groin,  jaw  and 
body  - then,  put  him  in  isolation,  where  he 
experienced  severe  chest  pains  suggesting 
a heart  attack.  He  was  taken  to  the  outside 
medical  facility,  where  nurses  also  noted  his 
groin  injuries. 

On  March  4,  he  was  offered  medica- 
tions at  3:30  a.m,  but  declined  them  without 
also  getting  food.  Thereupon,  a guard  struck 
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him  in  the  jaw  with  a pepper  spray  can  while 
another  guard  held  him  up,  after  which  he 
was  knocked  to  the  ground  and  pepper- 
sprayed.  Other  deputies  proceeded  to  kick 
and  punch  him  in  the  presence  of  a sergeant, 
who  did  not  intervene. 

Carter  sued  in  state  court  under  42  U.S.C. 
§ 1983  for  excessive  force  and  deliberate  in- 
difference to  his  known  medical  needs.  Sheriff 
Carona  was  sued  for  negligence  and  failure 
to  train  and  supervise  the  deputies. 

Represented  by  attorneys  Milton  C. 
Grimes  of  Fos  Angeles  and  Vicki  I. 
Sarmiento  of  Pasadena  in  a four  week  trial, 
on  March  26,  2003,  Carter  won  verdicts  for 
violation  of  unspecified  Constitutional 
rights  and  $27,000  for  past  medical  costs, 
$50,000  for  past  pain  and  suffering,  plus 
$100,000  in  punitive  damages.  The  total 
exceeded  the  original  demand  of  $150,000 
against  all  defendants.  The  jury  returned 
verdicts  exonerating  all  ten  deputies  as  to 
alleged  Constitutional  violations  arising  out 
of  excessive  force  or  deliberate  indifference 
to  Carter’s  medical  needs,  and  also  rendered 
verdicts  exonerating  Carona  and  his  depu- 
ties as  to  state  law  claims  of  negligence, 
assault  and  battery  and  intentional  inflic- 
tion of  emotional  distress. 

Because  the  jury  did  not  specify  who 
should  pay  the  punitive  damages,  the  trial 
judge  assessed  them  against  Sheriff  Carona. 
See:  Carter  v'.  County  of  Orange,  et  al.,  Or- 
ange County  Superior  Court  No.  OICC 
02437.  ■ 
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Stop  Prisoner  Rape 

If  you  are  a survivor  of  sexual 
violence  behind  bars, 

SPR  can  help  you: 

H Obtain  referrals  to  legal  and 
mental  health  resources; 

H Connect  with  media  and  policy- 
makers through  our  Survivor 
Speakers  Bureau; 

H Share  your  story  through  our 
popular  website  (anonymously, 
if  you  like). 

Stop  Prison  Rape 
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Palestinian  Child  Political  Prisoners  Detained  By  Israel 

by  Catherine  Cook 


Since  the  political  process  between 
Israel  and  the  Palestinians  was  re- 
invigorated in  May  2003,  prisoners,  including 
children,  have  been  high  on  the  Palestinian 
political  agenda.  With  one  of  the  highest  per 
capita  incarceration  rates  in  the  world  at  times 
according  to  Human  Rights  Watch,  one  would 
be  hard  pressed  to  find  a Palestinian  who  has 
not  either  themselves,  a family  member  or  a 
friend  been  imprisoned  by  Israel.  Although 
no  mention  of  a prisoner  release  is  made  in 
the  US  backed  initiative,  which  seeks  a reso- 
lution of  the  Israeli  - Palestinian  conflict  and 
the  establishment  of  a Palestinian  state,  pres- 
sure from  political  factions  and  the 
Palestinian  community  as  a whole  has  made 
it  a priority  for  the  Palestinian  leadership. 

Since  the  beginning  of  the  second  Pal- 
estinian uprising  against  Israeli  occupation 
( Intifada  in  Arabic)  in  September  2000,  Is- 
raeli military  forces  have  detained  over  2,000 
Palestinian  children  under  the  age  of  1 8,  some 
as  young  as  13  years.  As  of  July  2003,  ap- 
proximately 350  were  being  held  for 
interrogation,  pending  trial  or  while  serving 
sentences  issued  by  Israeli  military  courts  in 
the  Occupied  Palestinian  Territories  (OPT). 
Of  these,  ten  are  girls,  and  at  least  28  are 
under  administrative  detention,  imprison- 
ment without  charge  or  trial.  At  various  points 
during  the  past  three  year  period,  children 
have  reached  10  percent  of  the  total  Palestin- 
ian political  prisoner  population,  which 
currently  stands  at  close  to  6,000  prisoners. 

In  1967,  Israel  occupied  the  Palestinian 
territories  of  the  West  Bank,  East  Jerusalem 
and  Gaza  Strip,  and  established  a system  of 
military  orders  and  courts  designed  to  main- 
tain Israel’s  control  over  the  people,  land,  and 
resources  of  these  areas.  These  military  or- 
ders function  as  law  and  regulate  the  lives  of 
Palestinians  to  the  minutest  detail.  They  are 
applied  to  Palestinian  residents  of  the  West 
Bank  and  Gaza  Strip,  but  not  to  Israeli  set- 
tlers living  in  those  areas. 

During  the  course  of  its  occupation,  Is- 
rael has  arrested  thousands  of  Palestinian 
children.  While  no  comprehensive  data  on 
child  arrests  exists,  Palestinian  prisoners’ 
rights  organizations  estimate  that  Israel  de- 
tained over  600,000  Palestinians  between 
1967  and  1998.  Research  examining  the 
first  Intifada  (1987  - 1993)  estimates  that, 
during  the  first  two  years,  Israel  arrested 
over  two  percent  of  Palestinian  children 
between  the  ages  of  9 and  17. 

Sentenced  children  are  charged  with  acts 
of  resistance  to  Israel’s  occupation.  The  ma- 
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jority  of  these  children  are  charged  with 
throwing  stones  at  Israeli  military  personnel 
and  military  installations  in  the  OPT,  or  at 
Israeli  settlers  who  have  illegally  colonized 
the  West  Bank  and  Gaza  Strip.  More  serious 
charges  include  throwing  ‘molotov  cocktails’, 
membership  in  a political  group,  and  stab- 
bing or  attempting  to  stab  Israeli  soldiers  or 
settlers  in  the  OPT.  Additionally,  cases  in- 
volving more  serious  charges,  such  as 
preparing  violent  attacks  on  civilians  inside 
Israel,  though  previously  rare  among  Pales- 
tinian children,  have  occurred  with  increasing 
frequency  since  2002. 

In  addition  to  children  who  are  charged, 
hundreds  of  Palestinian  children  have  been 
arbitrarily  detained  for  days  at  a time  during 
mass  arbitrary  arrest  campaigns  the  Israeli 
army  has  carried  out  since  February  2002. 
These  mass  arrests  are  enabled  by  Military 
Order  No.  1500  which  allows  the  Israeli  army 
to  detain  for  a period  of  up  to  18  days  any 
Palestinian  in  the  West  Bank  and  Gaza  Strip 
without  charge.  During  this  period  the  de- 
tainee can  be  prevented  from  meeting  with  a 
lawyer  and  does  not  appear  before  a court. 

Affidavits  gathered  from  Palestinian 
child  prisoners  outline  a similar  pattern  of 
arrest,  interrogation  and  incarceration.  The 
experience  endured  by  these  children,  and 
confirmed  by  human  rights  organizations,  is 
characterized  by  widespread  and  systematic 
violations  of  international  law,  including  of 
the  instruments  designed  to  safeguard  the 
rights  of  children  deprived  of  their  liberty. 

The  Israeli  military  arrests  children  on 
the  street,  at  checkpoints,  or  from  their  homes, 
often  in  the  middle  of  the  night.  After  arrest, 
they  are  handcuffed,  blindfolded,  and  imme- 
diately taken  to  an  interrogation  center.  The 
majority  of  Palestinian  child  prisoners  report 
being  subjected  to  some  form  of  physical  and 
psychological  abuse  from  the  moment  of  their 
arrest  through  interrogation.  This  abuse, 
which  often  amounts  to  torture,  regularly  in- 
cludes sleep  and  food  deprivation,  threatening 
language,  humiliation,  beatings  with  batons, 
being  punched  and  kicked,  as  well  as  being 
tied  in  painful  and  contorted  positions  for  long 
periods  of  time  (known  as  position  abuse  or 
shabeh  in  Arabic).  The  abuse  frequently  re- 
sults in  signed  confessions  that  serve  as 
justification  for  their  prosecution  through  the 
military  court  system. 

Children  are  almost  uniformly  denied 
access  to  a lawyer  during  the  arrest  and  in- 
terrogation process.  Defence  for  Children 
Intemational/Palestine  Section  (DCI/PS),  a 
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child  rights  organization  that  has  represented 
detained  Palestinian  children  since  1992,  re- 
ports that  in  90  percent  of  cases,  the  first  time 
a lawyer  meets  with  a child  client  is  during 
the  first  court  hearing. 

Sentence  lengths  have  increased  over  the 
past  three  years,  though  the  charge  for  which 
the  majority  of  children  are  sentenced,  stone 
throwing,  has  remained  the  same.  Accord- 
ing to  DCI/PS,  in  1999,  74  percent  of  cases 
received  a sentence  of  six  months  in  prison 
or  less.  By  2002,  sentences  of  that  time  length 
had  decreased  to  40  percent,  while  approxi- 
mately 30  percent  received  between  six 
months  to  one  year,  and  the  remaining  re- 
ceiving sentences  in  excess  of  one  year. 

Sentenced  children  are  detained  in  two 
types  of  prisons:  those  under  the  jurisdiction 
of  the  Israel  Ministry  of  Public  Security,  in 
which  Palestinian  children  under  the  age  of 
16  are  held;  and  military  prisons  and  camps 
controlled  by  the  Israel  Ministry  of  Defense, 
which  hold  children  16  and  over.  Israel’s 
military  order  system  considers  Palestinians 
aged  16  and  over  as  adults.  Consequently, 
children  in  this  age  group  held  in  military 
prisons  are  detained  as  adults.  While  there  is 
a technical  distinction  afforded  to  Palestin- 
ian children  detained  in  Ministry  of  Public 
Security  prisons,  in  practice  they  are  treated 
the  same  as  adult  political  prisoners. 

Conditions  of  detention  for  Palestinian 
child  political  prisoners  are  as  abusive  as  the 
arrest  and  interrogation  process.  In  addition 
to  the  fact  of  their  imprisonment,  many  Pal- 
estinian children  are  housed  in  unhygienic 
facilities  that  fail  to  provide  adequate  light  or 
ventilation.  Others  are  housed  in  outdoor  tent 
prisons  where  coping  with  the  weather  is  a 
near  constant  battle.  Lack  of  water,  in  some 
facilities,  or  leaks  of  various  types,  in  others, 
leave  prisoners  either  with  inadequate  water 
for  cleaning  and  bathing,  or  with  perpetually 
wet  environs.  Several  of  the  facilities  have 
inadequate  toilet  or  bathing  facilities,  with 
child  prisoners  forced  to  use  makeshift  toi- 
lets dug  in  the  ground  or  shower  while 
standing  over  a toilet  that  also  serves  as  a 
drain.  Combined  with  these  factors  is  the 
lack  of  essential  services  provided  by  the 
prison  administrations,  particularly  with  re- 
gard to  food,  medical  care,  and  basic  supplies. 
Forming  the  core  of  the  prison  experience, 
however,  is  a pattern  of  abusive  mistreatment 
of  Palestinian  detainees  by  Israeli  prisoners 
and  prison  guards. 

Palestinian  child  prisoners  receive  for- 
mal education  in  only  one  of  the  five 

Prison  Legal  News 


facilities  in  which  they  are  imprisoned. 
However,  the  instruction  covers  only  three 
subjects  (Hebrew,  Arabic,  and  Math),  rather 
than  the  full  curriculum  taught  in  Palestin- 
ian schools.  For  most  Palestinian  child 
prisoners,  the  only  access  to  education  is 
through  ad-hoc  study  groups  and  indepen- 
dent study.  However,  as  the  prison  authorities 
frequently  restrict  the  movement  of  educa- 
tional materials  into  the  prisons,  the  detainees 
have  virtually  no  materials  with  which  to 
work.  The  severe  lack  of  education  during 
imprisonment  places  those  children  who  wish 
to  continue  their  education  upon  release  at 
an  extreme  disadvantage. 

Conditions  of  detention  have  dramati- 
cally worsened  since  October  2000  with  a 
massive  increase  in  the  numbers  of  Palestin- 
ians detained,  often  leading  to  overcrowded 
conditions,  and  harsher  treatment  by  prison 
administration  and  staff.  In  Telmond  facil- 
ity, newly  imprisoned  children  are  forced  to 
sleep  on  the  floor  as  the  prisoner  population 
has  exceeded  the  capacity  of  the  facility.  In 
Ketziot,  a notorious  desert  detention  facility 
that  imprisoned  thousands  of  Palestinians 
during  the  first  Intifada,  prisoners  are  held 
in  an  outdoor  tent  prison  in  extremely  over- 
crowded conditions;  groups  of  120  prisoners 
share  two  showers  and  four  toilets. 

In  April  2003,  human  rights  organiza- 
tions reported  that  Ministry  of  Public  Security 
prisons  would  no  longer  provide  personal  hy- 
giene supplies  (toothpaste,  toothbrushes, 
toilet  paper,  razors,  etc.)  to  Palestinian  po- 
litical prisoners,  due  to  budget  cuts.  Also,  in 
2003,  Ministry  of  Public  Security  prisons  in- 
stituted a new  policy  of  fining  political 
prisoners  for  violations  of  prison  rules,  such 
as  failing  to  stand  during  counting  or  par- 
ticipating in  collective  action  to  improve 
conditions  of  detention.  Consequently,  child 
prisoners,  the  majority  of  whom  are  from  low 
income  families,  are  forced  to  pay  the  prison 
administration  from  the  little  amount  of 
money  they  have  to  purchase  additional  pro- 
visions from  the  prison  canteen. 

In  the  past,  prisoners’  families  or  human 
rights  organizations  helped  provide  supplies 
to  prisoners  in  need.  However,  this  has  been 
largely  impossible  given  that  since  October 
2000,  there  have  been  virtually  no  family  vis- 
its, due  either  to  a complete  bar  on  prison 
visits  or  because  families  are  denied  the  per- 
mit Israel  requires  for  Palestinians  from  the 
West  Bank  and  Gaza  Strip  to  travel  outside 
these  areas.  Prisoners  from  East  Jerusalem, 
whose  families  do  not  need  a permit  to  travel, 
receive  family  visits,  but  those  are  very  diffi- 
cult. In  Ketziot  military  camp,  visits  are 
restricted  to  30  minutes  once  a month  and 


take  place  with  a five  foot  wide  concrete  bar- 
rier between  the  prisoner  and  his  family.  In 
Telmond  compound,  child  prisoners  are  strip 
searched  prior  to  visits. 

During  the  period  of  this  Intifada, 
children’s  access  to  an  attorney  has  become 
increasingly  restricted.  New  procedures 
implemented  in  July  2001  effectively  prohibit 
Palestinian  lawyers  from  the  OPT  from  vis- 
iting their  child  clients.  Israeli  lawyers  enjoy 
comparatively  greater  access,  but  are  subject 
to  a variety  of  bureaucratic  procedures. 

The  absence  of  regular  visits  by  families 
and  lawyers  has  made  monitoring  the  condi- 
tions of  detention  for  Palestinian  child 
political  prisoners  increasingly  difficult  and 
leaves  these  children  extremely  vulnerable  to 
abuse.  The  appalling  conditions  of  detention 
for  Palestinian  prisoners  are  one  reason  why 
their  release  is  a major  priority  of  Palestin- 
ian political  groups  and  the  community  as  a 
whole.  The  mistreatment  children  suffer 
through  the  detention  process  is  not  random, 
but  understood  as  an  integral  part  of  a sys- 
tem designed  with  specific  purposes  in  mind. 
The  entire  edifice  of  the  military  court  sys- 
tem is  based  on  maintaining  Israel’s  control 
of  the  occupied  territories;  eliminating  exist- 
ing resistance  and  preventing  or  obstructing 
future  resistance  is  an  important  aspect  of  this 
strategic  goal. 

Through  arbitrary  arrest  campaigns  and 
the  use  of  administrative  detention,  Israel  is 
able  to  artificially  inflate  the  prison  popula- 
tion. During  political  negotiations,  the  prison 
population  is  then  used  as  a bargaining  chip 
to  pressure  the  Palestinian  leadership.  While 
large  numbers  of  Palestinian  prisoners,  in- 
cluding children,  may  be  released  as  part  of 
the  current  negotiations,  as  long  as  the  sys- 
tem which  motivates  and  facilitates  their 
imprisonment  remains  intact,  Israel  is  able 
to  re-arrest  large  numbers  of  Palestinians 
when  it  serves  their  political  interests. 

For  more  info,  contact  George  Abu  al- 
Zulof  with  FREEDOM  NOW!  Campaign  to 
Free  Palestinian  Child  Political  Prisoners,  an 
initiative  of  Defence  for  Children  Interna- 
tional/Palestine Section,  ++972  2 240  7530, 
dcipal@palnet.com,  www.dci-pal.org.  | 

Catherine  Cook  is  media  coordinator  at  the 
Middle  East  Research  and  Information 
Project  in  Washington,  DC  and  former  In- 
ternational Advocacy  Coordinator  for 
Defence  for  Children  International/Palestine 
Section.  This  article  is  drawn  from  a book 
on  Palestinian  child  political  prisoners,  co- 
written by  Cook,  Adam  Hanieh,  and  Adah 
Kay,  which  will  be  published  in  2004  by  Pluto 
Press  (www.plutobooks.com). 


“I  know  what  a dump 
truck  is,  and  I’m  no 
dump  truck!  As  an 
innocent  man,  I too 
have  been  to  prison.” 

FRANK  PRANTIL 
Attorney  at  Law 
916  Second  St,  2nd  fl 
Sacramento,  CA  95814 
(916)  446-4669 

Over  36  years  of  criminal  defense 
experience 

Trial  Attorney  J Writs  J Appeals 

400  felony  jury  trials  and  20  murder 
trials.  For  a reasonable  fee,  I will 
review  your  case  and  tell  you 
honestly  what  your  chances  for  a 
writ  of  habeas  corpus  are. 

California  Cases  Only 


Break  the 

Inmate  Telephone  System 
Stranglehold! 

Our  service  allows  families  to 
receive  calls  at  the  local  prison 
collect  call  rate  plus  8 cents  per 
minute  or  less  long  distance. 

Pay  only  the  phone  company 
and  long  distance  bills. 

International  Service 
is  also  available 

Sign  Up  Online; 
http://www.privatelinesinc.com 

or  call  or  leave  a message  toll 
free  24  hrs  a day  7 days  a week 

866-DIALPLI 

(866-342-5754) 
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$850,000  Settlement  in  LA  County  Jail 
Failure-To-Medicate  Wrongful  Death 


Incarcerated  and  Living 
with  HIV? 

We  want  to  help. 

Correct  HELP 

The  Corrections  HIV  Education 
Law  Project 

Correct  HELP'S  mission  is  to  im- 
prove the  treatment  of  inmates  living 
with  HIV.  We  have  worked  with  in- 
mates and  institutions  to  successfully 
impove  conditions  for  inmates  with 
HIV,  both  medically  and  socially, 
through  education  and  legal  advocacy. 

If  you  have  difficulty  receiving  medical 
treatment,  or  are  being  treated  differ- 
ently because  you  are  HIV  positive, 
write  to  us.  We  may  be  able  to  help  you. 

Correct  HELP 

PO  Box  46276 
West  Hollywood,  CA  90046 

HIV  Hotline:  (323)  822-3838  (Collect) 
or  (888)  372-0888  (Toll-free) 


The  County  of  Los  Angeles  (LA), 
California  settled  a wrongful  death 
claim  on  March  14,  2003  brought  by  the 
wife  of  an  LA  County  Jail  prisoner  who 
died  2 Vi  days  after  incarceration  in  Au- 
gust, 1999  because  he  was  not  given 
needed  medication  for  his  chronic  ill- 
nesses. 

Jerone  Woods,  55,  pled  guilty  to  driv- 
ing under  the  influence  in  July  1999  and 
accepted  a 45  day  jail  sentence  which  he 
began  one  month  later.  Woods  had  a 
documented  history  of  hypertension  (high 
blood  pressure),  diabetes,  high  choles- 
terol, and  prior  heart  attacks.  He 
surrendered  for  his  sentence  with  a supply 
of  the  five  medications  he  took  daily.  One 
was  a beta-blocker  for  his  hypertension. 

Jail  staff  confiscated  his  medica- 
tions, per  procedure,  and  referred  him 
to  the  jail  doctor  for  any  prescription 
through  the  jail  pharmacy  that  he 
might  need.  The  doctor  ordered  anti- 
hypertension medication,  but  without 
the  beta-blocker.  Woods  died  2 Vi  days 


after  being  incarcerated  while  cleaning 
toilets  in  his  120  man  dorm. 

Hi  s wife  sued  under  California  Government 
Code  § 845.6  for  failure  to  provide  Jerone  with 
proper  medications.  She  contended  that  the 
combined  factors  of  sudden  cessation  of  beta- 
blockers,  heavy  work,  stress  from  the  noisy 
dorm  and  lack  of  proper  diet  for  his  known 
medical  conditions  caused  his  death. 

LA  County  countered  that  his  75-80% 
blocked  coronary  arteries,  prior  low  dosage 
of  beta-blockers,  and  past  severe  medical 
problems  relieved  them  of  responsibility  for 
Jerone’s  death. 

Woods’  wife  claimed  the  loss  of  her 
husband’s  future  $30,000  annual  earnings 
for  ten  years,  plus  wrongful  death.  Repre- 
sented by  Richard  B.  Koskoff  of  Booth  & 
Koskoff,  Torrance,  California,  Woods  settled 
her  claim  with  the  Los  Angeles  jail  for 
$850,000  on  March  14,  2003.  See:  Woods 
v.  County  of  Los  Angeles,  Los  Angeles  Su- 
perior Court  No.  BC  236658.  | 

Source:  VerdictSearch.com. 


Washington  Sex  Offenders’  Release  Plans  Must  Be  Processed 


The  Washington  State  Court  of  Ap 
peals  for  Division  1 has  held  that 
the  Washington  Department  of  Corrections 
(DOC)  must  process  sex  offenders’  release 
plans,  even  if  they  are  being  referred  for  civil 
commitment  as  sexually  violent  predators. 

William  Dutcher  was  a DOC  prisoner 
serving  60  months  for  communicating  with 
a minor  for  immoral  purposes  in  1998.  On 
January  16, 2002,  Dutcher  reached  his  earned 
early  release  date  and  was  eligible  for  release 
to  community  custody.  However,  the  DOC 
refused  to  allow  him  to  submit  a release  plan 
since  the  End  of  Sentence  Review  Commit- 


tee (ESRC)  was  referring  him  for  civil  com- 
mitment as  a sexually  violent  predator. 
Dutcher  sought  relief  via  personal  restraint 
petition. 

The  court  first  found  that  the  former 
RCW  9.94A.  150  (recodified  in  2001  as  RCW 
9.94A.728)  requires  the  DOC  to  allow  sex 
offenders  to  earn  early  release  days  for  good 
behavior,  and  to  release  them  to  community 
custody  on  their  earned  early  release  dates. 

The  court  noted  that  DOC  Policy 
350.200  sets  out  the  earned  early  release  pro- 
cedure. When  Dutcher  was  convicted  that 
policy  required  DOC  staff  to  help  all  prison- 
ers develop  a plan  for  release  on  their  earned 
early  release  dates.  In  May,  2001,  the  policy 
was  amended  to  preclude  those  being  referred 
for  civil  commitment  from  submitting  release 
plans.  Dutcher  was  not  allowed  to  submit  a 
release  plan  under  the  amended  policy. 

The  appeals  court  recognized  that  sex 
offenders  referred  for  civil  commitment  (60% 
of  whom  are  never  committed)  can  never  re- 
alize the  benefit  of  their  earned  early  release 
time,  as  that  referral  precludes  their  submit- 
ting a release  plan,  without  which  they  cannot 
be  approved  for  community  custody.  This, 


said  the  court,  would  violate  the  former  RCW 
9.94A.150,  which  provides  that  all  sex  of- 
fenders may  become  eligible  for  community 
custody. 

The  court  also  recognized  that  sex  of- 
fenders cannot  earn  early  release  days  unless 
they  participate  in  self-help  programs  and 
obey  prison  rules.  The  court  reasoned  that 
denying  them  the  benefit  of  earned  early  re- 
lease days  would  give  them  no  incentive  to 
obey  prison  rules,  or  to  participate  in  pro- 
grams, all  to  the  DOC’s  and  society’s 
detriment. 

The  court  also  found  unacceptable  the 
fact  that  denying  sex  offenders  community 
custody  status  would  result  in  their  serving 
their  maximum  sentences.  Since  their  entire 
sentences  would  be  served,  the  DOC  could 
not  impose  post-release  supervision  on  them. 
This,  opinedthe  court,  would  greatly  endan- 
ger society. 

In  the  end,  the  court  held  that  even  if 
the  ESRC  votes  to  refer  a sex  offender  for 
civil  commitment,  DOC  must  process  his  or 
her  release  plan  as  required  by  the  former 
RCW  9.94A.  150.  See:  In  Re  PRP  of  Dutcher, 
60  P.3d  635  (Wash.App.  Div.  1,  2002).® 


February  2004 


26 


Prison  Legal  News 


PLN  Sues  Florida  DOC  Over  Censorship 
and  Writer  Punishment 


On  January  12,  2004,  Prison  Legal 
News  filed  suit  in  federal  district 
court  in  Jacksonville,  Florida,  against  James 
Crosby,  Secretary  of  the  Florida  Department 
of  Corrections  and  Chester  Lambdin,  the  War- 
den of  the  Charlotte  Correctional  Institution, 
Joseph  Thompson,  warden  of  the  Florida  State 
Prison  in  Starke  and  Paul  Decker,  warden  of 
the  Union  Correctional  Institution  in  Raiford. 
Since  February  2003,  the  Florida  DOC  has 
banned  issues  of  PLN  by  claiming  each  issue 
constitutes  a threat  to  prison  security  based 
on  the  ads  for  discount  telephone  services  that 
PLN  carries.  PLN  has  carried  such  ads  since 
1998  without  incident.  At  no  point  has  the 
Florida  DOC  notified  PLN  of  the  censorship. 

After  affected  prisoner  subscribers  in- 
formed PLN  of  the  censorship,  PLN  contacted 
Crosby’s  office  noting  that  prisoners  cannot 
contract  for  the  discount  phone  services  ad- 
vertised in  PLN,  only  people  with  utilities  can 
do  so.  Crosby  referred  PLN’s  demand  letter 
to  his  general  counsel  who  upheld  the  cen- 
sorship. Just  prior  to  filing  suit,  the  FL  DOC 
changed  its  mind  and  delivered  all  the  cen- 
sored issues.  Then,  they  changed  their  minds 
again  and  decided  they  would  continue  cen- 
soring PLN  based  on  its  ad  content. 

The  Florida  DOC  receives  over  $18  mil- 
lion in  kickbacks  from  MCI,  the  company 
which  holds  the  prison  phone  monopoly  in 
Florida.  MCI  is  the  perpetrator  of  the  biggest 
corporate  fraud  in  American  history  and  is 
under  criminal  indictment  in  Oklahoma  as 
well  as  being  the  subject  of  several  criminal 
investigations  and  numerous  civil  lawsuits 
over  its  business  practices.  The  ban  on  PLN 
appears  aimed  at  protecting  this  monopoly. 

For  over  a year  the  Florida  DOC  has 
also  punished  prisoners  who  receive  pay- 
ment for  articles  submitted  to  publications 
such  as  PLN.  David  Reutter,  a Florida  pris- 
oner and  PLN  contributing  writer  was 
punished  and  infracted  in  2002  for  having 
received  payment  from  PLN  for  his  articles. 
[See  his  article  in  the  December,  2003,  issue 
for  details  on  the  Florida  writer  rule.]  The 
Florida  DOC  claims  that  prisoners  who  re- 
ceive payment  for  their  writings  are  “running 
a business”  under  Florida  Administrative 
Code  § 33.602.207(1). 

PLN’s  lawsuit  claims  that  the  blanket 
ban  on  PLN  due  to  its  advertising  content, 
for  a legal  service,  violates  its  rights  under 
the  First  amendment  right  to  free  speech  and 
free  press.  The  lack  of  due  process  in  the  cen- 
sorship denies  PLN  the  right  of  due  process 


of  law  guaranteed  under  the  Fourteenth 
amendment.  PLN  claims  that  the  practice 
of  punishing  writers  who  submit  articles  to 
PLN  has  a chilling  effect  and  violates  its 
right  to  free  speech  and  free  press  as  well  as 
constituting  a prior  restraint  on  the  press. 

PLN  seeks  declaratory  relief  that  the 
blanket  censorship  and  denial  of  due  pro- 
cess are  unconstitutional  and  that  F.A.C.  § 
33.602.207(1)  is  unconstitutional.  PLN 
seeks  preliminary  and  permanent  injunctive 
relief  enjoining  the  Florida  DOC  and  its  em- 
ployees from  banning  PLN,  not  providing 
due  process  when  publications  are  censored 
and  prohibiting  the  punishment  of  prison- 
ers who  submit  articles  for  publication  and 
receive  payment  in  return.  PLN  seeks  an  in- 
junction  requiring  the  Florida  DOC  to 
deliver  all  issues  of  PLN  censored  under  the 
blanket  ban.  PLN  also  seeks  its  attorney  fees 
and  costs  in  bringing  the  action. 

Michael  Gendler  and  Melissa  Arias 
of  the  Seattle  law  firm  Gendler  and  Mann 
and  Randall  Berg  and  Peter  Siegel  of  the 
Florida  Justice  Institute  in  Miami  repre- 
sent PLN  in  this  action. 


Mumia  Abu  J amal,  a PLN  columnist  un- 
justly imprisoned  on  Pennsylvania’s  death 
row,  successfully  challenged  and  struck  down 
a similar  “running  a business”  rule  applied 
to  prisoner  writers.  See:  Abu  Jamal  v.  Price, 
154  F.3d  128  (3rd  Cir.  1999).  PLN  has  suc- 
cessfully litigated  similar  blanket  bans  on 
PLN  in  Oregon,  Washington  and  Nevada. 

The  filing  the  lawsuit  has  received  wide- 
spread media  coverage  throughout  Florida 
beginning  with  an  article  in  the  Miami  Her- 
ald. The  news  media  has  focused  on  the 
prison  phone  rate  racket  and  the  issues  it 
raises  rather  than  the  free  speech  claims  be- 
ing contested  in  the  lawsuit  itself.  PLN  has 
used  its  litigation  to  further  its  public  educa- 
tion mission  as  well  as  secure  the  First 
amendment  rights  of  itself  and  other  publish- 
ers as  well  as  our  prisoner  readers.  The 
Miami  Herald  later  published  an  editorial 
against  the  MCI  phone  monopoly  and  kick- 
backs  and  Fox  News  aired  a broadcast  on  the 
topic  as  well.  PLN  will  report  developments 
in  the  case  as  they  occur..  See:  Prison  Legal 
News  v.  Crosby,  USDC  MD  F<.  Case  No. 
3:04-CIV-14-J-16  TEN.  ■ 


PRISON  VIOLENCE  - PRISON  KILLINGS 

Expert  Witness 


Qualified  in  state  and  federal  court  as  an  expert  in 
PRISON  CULTURES  and  PRISON  VIOLENCE 
Editor/Publisher  of  PRISON  LIFE  magazine. 
Served  8 years  in  federal  custody. 

Written  and  published  extensively  on 
prison  culture  and  prison  violence. 

Richard  Stratton 

Conducting  ongoing  research  in  prison  violence  cases. 

Contact  Richard  Stratton  or  Michelle  Zaretsky  at 
Voice  212.387.0500  ext.  214 
Email  rstratton@hightimes.com 
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CCA  Abuse  Goes  Unpunished  at  New  Jersey  INS  Detention  Center 


Maybe  it  was  cynical  courtroom 
theatre,  or  maybe  the  attorney  for 
the  Corrections  Corporation  of  America 
(CCA)  believed  it  when  he  ridiculed  the  very 
idea  that  prison  guards  would  retaliate  against 
prisoners  for  conducting  a hunger  strike  to 
protest  their  incarceration  by  the  INS.  In  his 
closing  for  the  defense  in  A boy  tide  and  Dafali 
v.  CCA  (U.S.  District  Court,  Newark,  N.J., 
CV-00-2067 ) lead  counsel  Brad  Simon  made 
repeated,  sarcastic  references  to  “wild  con- 
spiracy theories  about  retaliation”  and  asked 
jurors  to  rely  on  their  “common  sense”  rather 
than  on  the  “fantasies”  offered  by  plaintiffs  that 
CCA  guards  had  beaten  and  isolated  frustrated 
detainees.  Simon  was  either  unaware  that  such 
repression  in  INS  facilities  is  the  norm,  or  he 
cleverly  chose  to  rely  on  the  “common  sense” 
that  gives  the  abuser  the  benefit  of  the  doubt. 

In  this  case  INS  practices  were  a sec- 
ondary issue.  The  plaintiffs  were  suing  CCA 
on  the  theory  that  “consistent  with  corporate 
practices,  [the  company]  promoted  individu- 
als who  demonstrated  a willingness  to  use 
excessive  force  and  harsh  behaviors  toward 
the  detainee  population.”  CCA  attorneys 


by  Mark  Dow 

countered  that  plaintiffs  were  suing  the  com- 
pany rather  than  individual  officers  or  the  INS 
because  they  wanted  money.  Simon  told  the 
jury,  CCA  “has  the  right  not  to  be  extorted.” 
He  also  made  sure  to  mention  that  the  plain- 
tiffs were  “illegal  immigrants.” 

In  1998,  asylum  seekers  Oluwole 
Aboyade  and  Salah  Dafali  were  detained  at 
the  INS’s  Elizabeth,  New  Jersey,  detention 
center,  owned  and  operated  by  CCA. 
Aboyade,  a Nigerian,  alleged  that  after  his 
name  appeared  in  the  Bergen  Record  and 
other  papers  in  connection  with  a detainee 
hunger  strike,  CCA  officials  put  him  into  a 
segregation  cell  that  had  been  covered  with 
human  feces  by  another  hunger  striker  and 
was  told  by  a CCA  official  to  eat  the  other 
protester’s  shit.  INS  appears  to  have  ordered 
Aboyade  isolated.  CCA  officers  allegedly  hit 
and  kicked  him,  and  one  former  CCA  officer 
actually  testified  that  Aboyade  “ran  into  the 
supervisor’s  hand.”  All  this  came  in  tandem 
with  other  CCA  taunts  - the  usual  unimagi- 
native stuff  about  fucking  his  mother  and 
Africans  eating  like  monkeys. 

From  seg,  Aboyade  filed  numerous  com- 
plaints - directed  to  the  INS, 
but  which  must  go  through 
CCA  — and  these  went  un- 
answered. The  seg  logbook 
noted  that  Aboyade  was 
“very  verbal.”  He  continued 
working  on  his  asylum  ap- 
peal though  denied  access  to 
the  law  library.  After  about 
a week,  Aboyade  was  moved 
to  another  cell  in  seg  and 
held  there  for  three  more 
weeks.  Former  CCA/Eliza- 
beth warden  Chris  Brogna 
testified  that  CCA  headquar- 
ters had  been  notified  of  the 
hunger  strike  “because  this  is 
a high  profile  facility,”  but 
Brogna  acknowledged  that  the 
protest  for  which  leaders  were 
thrown  into  isolation  was 
completely  nonviolent. 

Palestinian  Salah 
Dafali  arrived  in  the  United 
States  as  a stowaway  - but 
only  because  he  thought  the 
ship  he  took  from  Italy  was 
headed  for  Canada.  INS 
detained  him  in  Elizabeth, 
refusing  to  deport  him  as  he 
requested.  CCA  officers  al- 
legedly threatened  to  send 
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Dafali  to  a county  jail  to  be  sexually  assaulted 
by  other  inmates.  Dafali  met  INS  detainees 
who  had  been  held  at  Elizabeth  for  two  and 
three  years,  so  he  believed  it  when  officers 
threatened  to  keep  him  there  for  fifteen.  He 
finally  cut  his  wrists  and  began  having  “tan- 
trums,” according  to  Brogna.  Dafali  too 
began  a hunger  strike.  He  was  forced  into 
four-point  restraints.  While  he  was  re- 
strained, a CCA  employee  allegedly  hit  him 
in  the  face.  The  water  to  Dafali’s  isolation 
cell  was  cut  off,  according  to  CCA’s  own 
records,  and  he  remained  tied  down  for  hours. 
A former  employee  of  TransCor  America  - a 
prison  transportation  company  and  subsid- 
iary of  CCA  — testified  that  he  saw  ”a 
bootprint”  on  Dafali’s  face  shortly  after  Dafali 
was  assaulted.  Plaintiffs  alleged  that  the  chief 
of  security  “stomped”  on  Dafali;  CCA  records 
called  the  wound  “self-inflicted.” 

In  September  2003,  after  a two  week  trial 
before  New  Jersey  district  court  judge  Den- 
nis Cavanaugh,  the  jury  found  CCA  not  guilty 
of  Aboyade’s  charges.  It  found  CCA  guilty 
of  both  assault  and  battery  - but  not  of  inflic- 
tion of  emotional  distress  — against  Dafali, 
and  awarded  him  $1  (one  dollar).  Aboyade 
and  Dafali  were  represented  by  Gaston  Fairey 
and  Steve  Johnson  of  Columbia,  S.C.,  and 
Robert  Ritchie  of  Knoxville.  They  have  en- 
tered a motion  for  a new  trial. 

As  the  CCA  legal  team  noted  in  its  de- 
fense, the  INS  could  have  terminated  the 
company’s  contract  “if  INS  felt  they  were  not 
acting  properly.”  Pretending  that  the  lines 
are  clear-cut  when  in  practice  they  are  blurred 
is  integral  to  the  strategy  by  which  both  CCA 
and  the  INS  (now  the  Bureau  of  Immigra- 
tion and  Customs  Enforcement,  or  BICE) 
evade  accountability.  In  a letter  to  investors, 
CCA  warns  about  the  “risks”  of  “public  scru- 
tiny”; in  connection  with  this  article,  BICE 
public  affairs  officer  Kerry  Gill  refused  to 
arrange  a tour  of  the  Elizabeth  facility,  in  vio- 
lation of  the  agency’s  own  media  standards. 

Back  in  2000,  four  years  after  CCA  took 
over  the  INS  Elizabeth  facility  from  the  Esmor 
Corporation  in  the  wake  of  a detainee  uprising. 
New  York  Times  columnist  John  Tierney  wrote 
that  CCA  was  “still  running  it  to  the  satisfac- 
tion of  the  INS.”  For  the  moment,  the 
successful  collaboration  continues.  | 

Mark  Dow’s  American  Gulag:  Inside  U.S. 
Immigration  Prisons  will  be  published  by  the 
University  of  California  Press  in  June  2004. 
mdow@igc.org.  He  is  also  the  author  of  Ma- 
chinery of  Death,  distributed  by  PLN. 
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U.S.  SUPREME  COURT  CRIMINAL 
DECISIONS  1960-2003 

These  publications  are  specifically  for  pris- 
oners. You  will  be  sent  the  complete  text  of 
every  U.S.  Supreme  Court  criminal  case  in 
the  years  you  order.  The  “tiny”  print  of  these 
publications  allows  for  176  volumes  of  the 
United  States  Reporter  to  be  shipped  in  just 
two  volumes.  If  you  have  trouble  reading 
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Montana  Supreme  Court  Denies 
Hepatitis- C Treatment 


A divided  Montana  Supreme  Court 

./^denied  a state  prisoner’s  habeas  cor- 
pus petition  seeking  treatment  for  his 
Hepatitis-C  (Hep-C)  disease  because  the  fac- 
tual basis  presented  was  inadequate. 

Keith  Brown,  incarcerated  at  the  Cross- 
roads Correctional  Center  in  Shelby, 
Montana,  alleged  he  suffers  from  diagnosed 
Hep-C  disease  and  “is  dying  a slow  and  pain- 
ful death.”  The  Montana  Dept,  of  Corrections 
(MDOC)  denied  his  administrative  grievance 
for  treatment  on  the  grounds  that  no  prisoner 
is  receiving  Hep-C  treatment  because  it  is  “not 
yet  available.”  Notably,  Brown’s  offer  to  pay 
for  his  own  treatment  was  also  rejected. 

His  court  petition  alleged  that  such  fail- 
ure to  treat  Hep-C  violated  the  Eighth 
Amendment’s  Cruel  and  Unusual  Punish- 
ment Clause,  averring  that  not  permitting 
any  treatment  was  an  act  of  “deliberate  in- 
difference.” Brown  backed  his  petition  with 
media  articles  including  an  Associated 
Press  release  reporting  that  900  of 
Montana’s  2,750  state  prisoners  have  Hep- 
C.  The  court  also  cited  to  a June,  2002 
Prison  Legal  News  article  which  reported 
on  two  unpublished  federal  court  decisions 
ordering  treatment  for  Hep-C  disease.  (See: 
PLN,  June  2002,  p.  16  “Two  Federal  Courts 
Grant  Injunction  For  HCV  Treatment.”) 

The  Montana  court  rejected  habeas  cor- 
pus as  a forum  for  Brown’s  complaint 
because  in  Montana  habeas  lies  only  for  a 
sentence  modification  - not  a challenge  to 
unconstitutional  conditions  of  confinement. 
Although  the  court  stated  that  it  might  yet 
grant  a writ  for  “extraordinary  relief’  (un- 
der Montana  Rules  of  Appellate  Procedure, 
Rule  17),  it  could  not  do  so  here  on  “the 
state  of  the  record.” 

That  “state,”  the  court  noted,  was  that 
Brown’s  allegations  of  his  diagnosis,  the  treat- 
ment regimen  he  demanded,  his  susceptibility 
to  success  from  such  treatment  and  such 
treatment’s  availability,  were  only  alleged  - 
but  not  adequately  supported  - in  the  record. 

The  majority  admitted  that  Montana  law 
mandates  that  prisoners  be  treated  for  infec- 
tious diseases,  and  avowed  “this  Court  will 


not  countenance  the  failure  to  provide  ap- 
propriate treatment  to  an  infected  inmate 
on  the  basis  that  the  Department  has  insuf- 
ficient resources  to  do  so.”  Yet,  it  said  - 
inconsistently  - it  would  be  sufficient  if 
MDOC  only  treated  Brown’s  symptoms, 
e.g.,  pain,  and  not  his  underlying  disease. 

An  acrid  dissent  from  Justice  Trieweiler 
would  have  granted  Brown’s  petition  as  one 
for  mandamus.  He  disparaged  the  majority’s 
symptomatic  treatment  suggestion.  “In  other 
words,  they  will  agree  to  make  him  more  com- 
fortable while  they  let  him  die.  The 
Department’s  offer  to  treat  Brown’s  symptoms 
is  like  offering  a person  with  a treatable  brain 
tumor  an  aspirin  to  reduce  his  pain  but  oth- 
erwise leaving  his  condition  untreated.” 

Nor,  the  Justice  continued,  should 
Brown’s  condition  be  litigated  while  he  slowly 
dies.  “It’s  to  condemn  him  to  death  for  the 
non-violent  offense  for  which  he  has  been 
imprisoned.  Worse  than  that,  the  Court’s  or- 
der puts  at  risk  one-third  of  the  prison 
population  whose  only  hope  now  is  that  they 
can  serve  their  sentence  before  they  die  from 
a disease  which,  if  untreated,  gradually  de- 
stroys their  livers.  ...  Hepatitis  C and  the 
state’s  refusal  to  treat  it  is  turning  Montana’s 
prisons  into  potential  death  camps.  I thought 
this  country  fought  a war  to  eliminate  death 
camps  and  then  severely  criticized  the  citi- 
zens in  the  society  which  created  them  for 
not  doing  more  to  end  their  operation.” 

Justices  Nelson’s  and  Feapheart’s  dis- 
sent added:  “We  enable  the  violation  of 
Brown’s  fundamental  constitutional  rights; 
and  we  demean  the  notion  that  we  live  in  a 
‘civilized’  society.” 

Finally,  Justice  Cotton  parted  company 
with  the  majority’s  reliance  on  the  state’s 
“disingenuous”  assertion  that  treatment  for 
Hep-C  ‘is  not  yet  available,”  saying  “this  sim- 
ply isn’t  so.”  He  referred  them  to  the  Federal 
Bureau  of  Prisons  (BOP)  exhaustive  guide- 
lines for  treatment  of  Hep-C  - available  at 
hcvprisonnews.org/bop.pdf  and  US  Dept.  Of 
Justice  BOP  Technical  Reference  No. 
6100.02.  See:  Brown  v.  MacDonald,  66  P.3d 
323  (Mont.  2003)(Table  Opinion).  ■ 
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Nassau  County,  NY  Settles  Prisoner’s 
Beating  Death  Suit  for  $7.75  Million 


On  March  31, 2003,  Nassau  County, 
New  York  agreed  to  settle  a suit 
brought  in  the  wake  of  the  beating  death  of 
Thomas  Pizzuto  at  the  hands  of  guards  at 
the  Nassau  County  Correctional  Center.  The 
$7.75  million  settlement  is  described  in  pub- 
lished reports  as  “among  the  largest  Nassau 
has  agreed  to  pay  in  a case  with  a single 
victim.” 

At  the  time  of  the  settlement,  the  jail 
was  being  monitored  by  the  U.S.  Depart- 
ment of  Justice  for  civil  rights  violations, 
and  the  county  had  agreed  to  adopt  new  jail 
policies  regarding  prisoners’  medical  care 
and  guards’  use  of  force.  Prison  Legal  News 
has  reported  extensively  on  this  case.  See, 
PLN,  July  1999,  page  9;  October  2000,  page 
10;  and  April  2002,  page  9. 

Thomas  Pizzuto,  a 38-year  old  recov- 
ering heroin  addict  on  methadone  treatment 
and  a part-time  deliveryman  for  New  York 
City  schools,  entered  the  Nassau  County  jail 
on  January  8,  1999.  He  was  to  serve  a 90- 
day  sentence  for  driving  under  the  influence 
of  methadone  and  leaving  the  scene  of  an 
accident.  That  day  he  got  into  an  argument 
with  guards  who  refused  to  give  him  his 
methadone  treatment.  Three  guards  - Ivano 
Bavaro,  Patrick  Regnier,  and  Edward 
Velazquez  - opened  and  entered  Pizzuto’s 
cell  on  orders  from  supervisor  Corporal 
Gary  Pincus.  Bavaro  stood  lookout. 
Velazquez  and  Regnier  went  in  to,  as 
Velaquez  put  it,  “quiet  him  down  and  use 
unreasonable  force  if  necessary.”  Pizzuto 
was  beaten  with  fists  and  a chain  and 
stomped  repeatedly.  The  beating  lasted  for 
at  least  one  minute.  Pizzuto  suffered  a black 
eye,  swollen  and  abraded  cheek,  bruises  and 
contusions  to  his  chest,  shoulder,torso,  back 
and  leg.  It  was  later  discovered  that  his 
spleen  was  also  lacerated. 

Jail  officials  immediately  began  cover- 
ing up.  No  use  of  force  report  was  issued. 
Guards  offered  Pizzuto  no  medical  care 
other  than  a bag  of  ice  after  forcing  him  to 
sign  a false  statement  that  he  slipped  and 
fell  in  the  shower.  Pizzuto’s  family  was  de- 
nied contact  with  him. 

On  January  11, 1999,  Pizzuto  collapsed 
in  his  cell  and  was  rushed  to  the  Nassau 
County  Medical  Center.  Despite  guards’  ob- 
structions, Thomas  Pizzuto’s  mother,  Carol 
Pizzuto,  and  his  brother,  Anthony,  found  out 
and  went  to  the  hospital.  Guards  refused  to 
let  the  Pizzutos  see  Thomas,  but  Anthony 
found  out  that  Thomas  had  been  badly 
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beaten.  Guards  then  threatened  and  intimi- 
dated the  Pizzutos. 

Later  that  day  in  ICU,  Thomas  told  his 
father,  Rosario,  about  the  beating  during  a 
moment  when  the  jail  guard  walked  away. 
Thomas  Pizzuto  died  of  his  injuries  on  Janu- 
ary 13,  and  jail  officials  instituted  a full 
cover-up.  The  County  Deputy  Medical  Ex- 
aminer declared  his  death  a homicide. 

Official  intimidation  was  a constant 
factor.  On  the  day  of  the  first  guilty  plea, 
the  Pizzutos  were  met  in  the  Federal  court- 
house parking  lot  by  200-250  hostile  guards. 
They  forced  the  Pizzutos  to  walk  through  a 
gauntlet  of  guards  who  pushed,  shoved,  and 
threatened  the  Pizzutos  and  called  them  all 
manner  of  obscenities.  Guards  also  at- 
tempted to  block  access  to  the  courtroom 
doors,  shoved  police,  and  punched  report- 
ers. No  “victim’s  advocate”  was  anywhere 
in  sight.  Ultimately,  five  guards  were  con- 
victed and  sentenced  in  Federal  court  for 
their  roles  in  Thomas’  death.  Regnier  and 
Velazquez  received  1 1 years  each  for  man- 
slaughter. 

The  Pizzuto  family,  led  by  Virginia 
Pizzuto,  Thomas’  widow,  sued  Nassau 
County,  the  Sheriff’s  Department,  the  jail, 
and  numerous  county  and  jail  officials  un- 
der 42  U.S.C.  § 1983  for  their  roles  in 
Thomas  Pizzuto’s  death  and  the  subsequent 
cover-up.  The  family  members  brought 
Fourteenth  Amendment  claims  for  loss  of 
companionship,  a First  Amendment  claim 
for  denial  of  access  to  courts  caused  by  the 
cover-up,  and  New  York  state  law  claims 
for  wrongful  death  and  intentional  inflic- 
tion of  emotional  distress.  On  behalf  of 
Thomas’  estate,  Virginia  Pizzuto  also  filed 
a claim  for  violation  of  his  Eighth  Amend- 
ment rights. 

All  parties  moved  for  partial  summary 
judgment.  In  one  decision,  the  United  States 
District  Court  for  the  Eastern  District  of 
New  York  granted  summary  judgment 
against  the  parents’  Fourteenth  Amendment 
loss  of  companionship  claim,  holding  that 
Thomas  Pizzuto  was  a married  adult  and 
that  even  though,  at  the  time  of  his  murder, 
he  was  living  at  his  parents’  home,  there 
was  no  “custodial”  relationship  between 
him  and  his  parents.  The  district  court 
granted  summary  judgment  against  the 
Pizzutos’  First  Amendment  claim  that  the 
cover-up  denied  access  to  courts.  The  court 
recognized  that  the  cover-up  “injured 
Plaintiff’s  ability  to  gather  evidence,”  but 
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did  not  rise  to  a constitutional  violation.  The 
court  also  ruled  against  the  parents’  wrong- 
ful death  claim,  holding  that  only  the  widow 
and  son  could  raise  the  claim  under  New 
York  law.  However,  the  court  denied  De- 
fendants summary  judgment  on  the  state 
law  “intentional  infliction  of  emotional  dis- 
tress” claim,  holding  that  the  guards’ 
conduct  clearly  satisfied  all  the  elements  of 
the  claim.  See:  Pizzuto  v.  County  of  Nassau, 
240  F.Supp.2d  203  (E.D.N.Y.  2002). 

In  a January  16, 2003,  decision,  the  dis- 
trict court  granted  summary  judgment  to 
Virginia  Pizzuto  against  Defendants 
Velazquez,  Regnier,  Bavaro,  Bergen,  and 
Nassau  County.  The  court  held  that  the 
guilty  pleas  to  criminal  charges  of  violat- 
ing Pizzuto’s  Eighth  Amendment  rights 
collaterally  estopped  them  from  disputing 
the  claims  in  a subsequent  civil  action.  This 
applied  both  to  claims  regarding  the  beat- 
ing and  the  denial  of  medical  care.  The  court 
denied  summary  judgment  against  Pincus 
regarding  denial  of  medical  care,  because 
he  did  not  participate  in  or  witness  the  beat- 
ing. However,  because  Pincus  instructed  the 
guards  to  use  force  to  quiet  Pizzuto  and 
opened  Pizzuto’s  cell,  he  incurred  supervi- 
sory liability  for  which  summary  judgment 
against  him  was  granted. 

Analyzing  the  state  law  claims,  the 
court  granted  summary  judgment  against 
Velazquez  and  Regnier  for  battery  and 
against  Pincus  for  state  law  supervisory  li- 
ability. The  court  also  granted  summary 
judgment  against  Nassau  County  under 
state  law  respondeat  superior  liability.  Be- 
cause the  guards,  within  the  scope  of  their 
employment,  used  force  to  quiet  Pizzuto,  re- 
sulting in  his  injury  and  death,  the  county 
incurred  respondeat  superior  liability.  See: 
Pizzuto  v.  County  of  Nassau,  239  F.Supp.2d 
301  (E.D.N.Y.  2003). 

In  March,  2003,  the  case  was  subse- 
quently settled  for  $7.75  million.  $7.5 
million  of  the  settlement  goes  to  Pizzuto’s 
widow  and  child,  the  remainder  to  his  par- 
ents. The  case  is  Pizzuto  v.  County  of 
Nassau,  USDC  EDNY,  Case  number 
9: 2000-C V-00 1 48 . ■ 

Additional  sources:  The  New  York  Times, 
Associated  Press,  www.wsws.org, 
Ogdensburg  Advance  News  (NY),  U.S.  De- 
partment of  Justice  Press  Release  dated 
April  22,  2002,  and  New  York  Jury  Verdict 
Reporter. 
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Virginia  Downsizing  Overbuilt  Supermaxes 


Critics  have  long  claimed  that  Vir 
ginia  grossly  overestimated  its 
need  for  supermaxes — prisons  that  osten- 
sibly house  “the-worst  of  the  worst.”  Early 
in  2003,  Virginia  undertook  actions  which 
reduced  the  number  of  beds  classified  as 
supermax  from  2,400  to  550.  This  seems  to 
confirm  the  criticism. 

“I  think  it  can’t  be  seen  as  anything  else 
but  a concession  that  they  did  overbuild  and 
overestimate  supermax  capacity,”  said  David 
Fathi,  an  attorney  at  the  ACLU’s  National 
Prison  Project.  The  Virginia  Department  of 
Corrections  has  another  explanation  for  the 
overcapacity:  the  supermaxes  made  them- 
selves obsolete  by  modifying  prisoner 
behavior.  Thus,  according  to  the  DOC,  there 
are  fewer  supermax  prisoners  because  so 
many  “graduated  down”  from  supermax  to 
lower  custody  levels. 

This  claim  is  belied  by  statistics. 
Supermax  incarceration  is  justified  for  about 
1 percent  of  any  prison  system’s  population 
according  to  James  Austin  of  the  Institute 
on  Crime,  Justice  and  Corrections  at  George 
Washington  University.  Virginia  built 
enough  supermax  beds  to  house  9 percent 
of  its  population.  With  the  reduction,  it  now 
has  slightly  under  2 percent  of  its  popula- 
tion in  supermax  cells.  Additionally,  a 1999 
Human  Rights  Watch  report  on  Red  Onion 
supermax  stated  that  “Little  information 
was  ever  provided  to  the  public  to  substan- 
tiate the  projected  existence  of  2,400 
chronically  dangerous  inmates  in  Virginia.” 

Virginia  classifies  prisoners  in  six  lev- 
els. Level  One  prisoners  are  usually  placed 


in  a work  camp  or  minimum-security 
prison.  Level  Six  prisoner  go  to  a supermax. 
Levels  Two,  Three,  and  Four  cover  mini- 
mum, medium,  and  maximum  security 
prisoners. 

Virginia  originally  built  two  1,200- 
man  supermax  prisons — Red  Onion  State 
Prison  and  Wallen’s  Ridge  State  Prison. 
Each  was  built  on  an  isolated  mountaintop 
and  each  had  elaborate  security  measures 
designed  into  the  prison.  Now,  the  DOC 
has  reclassified  Wallen’s  Ridge  to  Level 
Five  (maximum  security)  and  reduced  the 
number  of  Level  Six  bunks  at  Red  Onion 
to  550.  Red  Onion  also  has  128  double-oc- 
cupancy beds  for  prisoners  transitioning 
from  Level  Six  to  Level  Five  and  170  beds 
which  are  designated  Level  One  or  Level 
Two  for  prisoners  assigned  to  work  details 
at  the  prison. 

Prior  to  the  changes,  about  a third  of 
Red  Onion’s  Level  Six  beds  were  in  double 
occupancy  cells.  This  policy  was  controver- 
sial as  the  presumably  violent  Level  Six 
prisoners  could  hardly  be  expected  to  be 
peaceful  when  locked  up  with  a cell  part- 
ner 23  hours  a day.  Criticism  increased 
when  Joseph  Armstrong,  a Level  Six  pris- 
oner made  his  dislike  of  homosexuals 
known  to  the  Red  Onion  administration, 
then  allegedly  killed  his  homosexual  cell 
partner  when  administrators  ignored  him. 
Armstrong  was  charged  with  the  capital 
murder  of  Kenneth  Wayne  Booth  and  was 
scheduled  for  trial  in  Wise  County  on  July 
7,  2003.  Prosecutors  later  dismissed  the 
charges  claiming  that  because  Armstrong 


was  already  serving  a life  sentence  for  mur- 
der, it  was  pointless  to  convict  him  for  yet 
another  murder.  Armstrong  claimed  he  was 
innocent  and  that  Booth  had  committed 
suicide.  It  is  extremely  unusual  for  prison 
murders  to  go  unprosecuted,  much  less  for 
the  reasons  given  by  the  prosecutor. 

Complaints  against  Red  Onion  and 
Wallen’s  Ridge  guards  for  excessive  use  of 
force  have  been  frequent  and  serious.  The 
complaints  included  inappropriate  use  of 
stun  guns,  shotguns  firing  rubber  pellets  and 
five-point  restraints.  [See  PLN  July  .1999, 
pg.  1;  Feb.  2000,  pp.  8-9;  Dec.  2000,  pg. 
11;  Jan.  2001,  pp.  17-18;  March  2002,  pg. 
4;  Jan.  2003,  pg.  17;  Feb.  2003,  pg.5].  The 
Civil  Rights  Division  of  the  U.S.  Depart- 
ment of  Justice  is  conducting  an 
investigation  of  conditions  at  Red  Onion. 

Simply  redesignating  Level  Six  pris- 
ons or  cells  to  lower  levels  does  not  make 
them  similar  to  purpose-built  lower  level 
prisons.  Level  Six  prisons  have  gun  ports 
for  guards  with  shotguns  and  high-tech  se- 
curity equipment.  They  don’t  have 
classrooms,  chapels  and  group  recreation 
areas  found  in  other  prisons.  Their  design 
prevents  them  from  being  efficiently  used 
as  lower  security  prisons. 

“They  may  be  calling  Wallen’s  Ridge 
a Level  5,  and  the  inmates  get  to  go  out  of 
their  cells,”  said  Jamie  Fellner,  associate 
counsel  for  Human  Rights  Watch.  “But 
where  are  they  going,  and  what  do  they  have 
to  do  when  they  get  there?”  | 

Source:  The  Roanoke  (VA)  Times 
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Court  Mail  Is  Legal  Mail; 

Damages  and  Fees  Upheld  in  Legal  Mail  Opening 

by  Dan  Manville 


The  Sixth  Circuit  has  held  that  mail 
from  a court  is  entitled  to  First 
Amendment  protection,  which  means  that 
prison  officials  had  to  open  legal  mail  in 
the  presence  of  the  prisoner  to  check  for  con- 
traband. Sallier  v'.  Brooks,  343  F.3d  868  (6th 
Cir.  2003).  The  court  also  ruled  as  to  mail 
from  a legal  organization,  such  as  the 
American  Bar  Association  (ABA),  and  from 
county  clerk  offices.  The  court  held  that  mail 
from  legal  organizations  that  does  not  in- 
form prison  officials  that  the  organization 
wants  the  mail  to  be  treated  as  legal  mail  is 
not  entitled  to  First  Amendment  protection. 
Mail  from  county  clerk  offices  was  found 
not  to  be  entitled  to  First  Amendment  pro- 
tections based  upon  the  duties  which  they 
generally  perform.  The  court  upheld  a jury’s 
damage  award  of  $3,000  and  an  attorney 
fee  award  of  $4,500  in  the  case. 

In  1994,  prisoner  Sallier  made  a writ- 
ten request  that  mail  from  attorneys  and 
courts  be  opened  in  his  presence.  Over  the 
next  year,  the  defendants  opened  20  differ- 
ent pieces  of  mail  identified  as  being  from 
attorneys,  courts,  county  clerk  offices  and 
from  the  American  Bar  Association.  Sallier 
did  not  allege  that  his  legal  mail  had  been 
read  by  the  defendants  but  only  that  it  had 
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been  opened  outside  of  his  presence.  These 
twenty  claims  were  tried  to  a jury.  The  jury 
returned  a favorable  verdict  on  1 3 of  the  20 
claims  that  his  legal  mail  was  opened  out- 
side of  his  presence  by  these  defendants.  The 
jury  awarded  $750  compensatory  and  $250 
punitive  damages  as  to  each  claim;  for  a to- 
tal of  $13,000  in  damages. 

On  appeal,  the  court  held  that  “[n]ot  all 
mail  that  a prisoner  receives  from  a legal 
source  will  implicate  constitutionally  pro- 
tected legal  mail  rights.  Indeed,  even  mail 
from  a legal  source  may  have  little  or  nothing 
to  do  with  protecting  a prisoner’s  access  to 
the  courts  and  other  governmental  entities 
to  redress  grievances  or  with  protecting  an 
inmate’s  relationship  with  an  attorney.”  Id. 
at  874.  The  court  found  that  a letter  from 
the  ABA  was  not  legal  mail  since  the  group 
was  a support  group  for  attorneys  and  not  a 
group  that  provided  litigation  for  clients,  and 
the  letter  did  not  have  stamped  on  it  that  it 
was  to  be  treated  as  legal  mail  and  opened 
only  in  the  presence  of  the  prisoner.  The  fa- 
vorable jury  finding  on  this  one  claim  was 
set  aside  by  the  court. 

The  court  next  dealt  with  mail  from  the 
County  Clerk  and/or  Register  of  Deeds  of- 
fices. Since  the  envelopes  from  these  offices 
did  not  indicate  that  they  contained  privi- 
leged mail  and  also  based  upon  nature  of 
the  duties  performed  by  these  offices,  such 
as  birth  certificates,  marriages,  automobile 
titles,  etc.,  the  court  held  that  prison  offi- 
cials could  treat  this  mail  as  regular  mail 
and  open  it  outside  the  presence  of  the  pris- 
oner. Id.  at  876.  The  Court  then  set  aside 
favorable  jury  findings  as  to  five  of  the  origi- 
nal thirteen  awards. 

The  court  then  dealt  with  the  issue 
whether  six  letters  from  different  courts, 
without  containing  a special  designation  on 
it  to  open  in  the  presence  of  an  prisoner, 
were  legal  mail  and  had  to  be  opened  in  the 
presence  of  the  prisoner.  The  court  acknowl- 
edged that  most  mail  from  a court  would 
consist  of  documents  that  are  part  of  the 
public  record  and,  therefore,  would  not  con- 
tain confidential  information.  However,  the 
court  acknowledged  that  it  “could  imagine 
a situation  in  which  a court  correspond  with 
a prisoner  before  filing  the  prisoner’s  com- 
plaint because  some  administrative 
requirement,  such  as  submitting  an  in  forma 
pauperis  affidavit,  paying  the  filing  fee,  or 
signing  the  complaint,  has  not  been  met.  In 
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that  situation,  the  complaint  is  not  yet  a 
public  record,  and  prison  officials  have  no 
legitimate  penological  interest  in  reading 
the  correspondence  before  it  is.”  The  court 
then  held  that  mail  from  a court  was  legal 
mail  and  had  to  be  opened  in  the  present 
of  the  prisoner.  Id.  at  877. 

The  court  then  considered  defendants’ 
argument  that  they  were  entitled  to  quali- 
fied immunity  as  to  these  six  claims  since 
it  was  not  clearly  established  in  1994  that 
mail  from  a court  was  to  be  treated  as  le- 
gal mail.  The  court  stated  that  prior  to 
1994  it  had  struggled  with  what  was  in- 
cluded in  the  definition  of  legal  mail.  In 
fact,  one  unreported  decision  had  held  that 
mail  from  a court  was  not  legal  mail.  Fur- 
ther, the  court  stated  that  “at  the  time 
Sallier’s  mail  was  opened,  the  Seventh  Cir- 
cuit had  stated  in  widely-quoted  dicta  that 
mail  from  courts  was  not  “legal  mail.”  See 
Martin,  830  F.2d  at  78-79.  Nothing  from 
the  Supreme  Court,  or  in  our  circuit  pre- 
cedent, or  from  our  sister  circuits  at  the 
time  clearly  established  that  mail  from  a 
court  was  protected  as  legal  mail.”  Sallier 
v.  Brooks,  at  879.  Qualified  immunity  was 
granted  as  to  these  six  favorable  finding 
by  the  jury. 

This  then  left  only  three  favorable 
findings  by  the  jury.  The  three  findings 
dealt  with  defendants  opening  mail  from 
attorneys.  The  court  affirmed  the  jury  find- 
ings as  to  Sallier’s  First  Amendment  right 
being  violated  when  the  defendants  opened 
three  different  letters  from  attorneys. 
Since  only  three  favorable  verdicts  had 
survived  appellate  review,  the  Court  then 
reduced  Sallier’s  damage  award  to  $3,000 
($750  compensatory  and  $250  punitive  for 
each  claim). 

The  court  also  reduced  the  original 
award  of  fees  to  $4,500.  The  Prison  Liti- 
gation Reform  Act  provides  that  attorney 
fees  cannot  be  more  than  150  per  cent  of 
the  damages  awarded  a prisoner.  42 
U.S.C.  section  1997e(d)(2).  The  $4,500 
is  150  per  cent  of  the  damage  award  of 
$3,000.  See:  Sallier  v.  Brooks,  343  F.3d 
868  (6th  Cir.  2003).  ■ 

[Dan  Manville  represented  the  plaintiff  in 
the  above  case.  He  is  a Michigan  attorney 
and  the  author  of  the  Disciplinary  Self  Help 
Litigation  Manual  and  co  author  of  the 
Prisoner’s  Self  help  Litigation  Manual .] 
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Inner  Lives:  Voices  of  African  American  Women  in  Prison 

by  Paula  C.  Johnson,  339  pp. , 

New  York  Univiversity  Press,  2003,  hardcover 
Review  by  Silja  J.A.  Talvi 


Attention  to  African  American 
women  in  prison  is  paid  so  rarely, 
and  with  so  little  depth,  that  Paula  C. 
Johnson’s  Inner  Lives  stands  as  an  invalu- 
able contribution  to  the  emerging  modern 
genre  of  documentary  prison  literature. 

As  it  stands,  one-half  of  women  serv- 
ing time  in  prison  in  state  prisons  are 
African  American.  Behind  that  statistic 
lies  the  simple  truth  that  most  of  those 
women  have  been  abused,  violated, 
pimped  and/or  undereducated  by  a pub- 
lic schooling  system  that  seems  to  have 
largely  abandoned  even  superficial  inter- 
est in  the  advancement  of  low-income 
African  American  children.  Could  there 
be  a more  glaring  example  of  the  power- 
fully cruel  intersections  of  classism, 
sexism  and  racism  in  our  society  than  the 
disproportionate  sentencing  of  Black 
women  for  mostly  non-violent  crimes? 

Rather  than  answer  the  rhetorical 
question  outright.  Inner  Lives  makes  this 
point  through  a brief  (but  solid)  historical 


account  of  the  biased  treatment  of  lower- 
income  Black  women  in  the  American 
criminal  justice  system. 

With  an  understanding  of  the  impor- 
tance of  oral  narrative  in  African  American 
feminist  discourse,  Johnson  devotes  the  vast 
majority  of  her  work  to  the  stories  of  incar- 
cerated African  American  women.  The 
common  themes  that  emerge  from  these 
recountings  are  telling  and  familiar:  physi- 
cal and  sexual  abuse,  drug  addiction, 
poverty  and  early  motherhood. 

But  these  stories  are  also  as  individual 
as  the  women  who  tell  them  are.  In  their 
lives  and  their  struggles  on  the  inside, 
each  woman  in  Inner  Lives  demonstrates 
her  own  particular  recipe  for  survival  and 
the  threads  of  hope  that  exist  behind 
prison  walls.  Here  are  the  voices  of 
women  who  are  able  to  refuse  and  resists 
the  difficult  hand  dealt  to  them  by  virtue  of 
their  gender,  skin  color,  and  economic  cir- 
cumstance. Here,  too,  are  the  peculiar  twists 
of  fate  that  brought  these  women  to  the 


place  they  are  today;  some  guilty,  many  in- 
nocent, and  all  deserving  of  a real  chance 
at  lives  fully  realized.  | 

Silja  J.A.  Talvi  is  an  award-winning  Se- 
attle-based journalist  and  staff  writer  for 
ColorsNW  Magazine. 
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Missouri  Jail  Guard  Convicted  of  Urinating 
on  Prisoners,  County  Settles  Tort  Claim  by 
Prisoners  for  $100,000 
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T'he  recent  sentence  imposed  on  a 
jail  guard  exhibits  the  disparities 
in  physical  integrity  to  which  prisoners  are 
entitled.  This  is  revealed  upon  review  of  the 
sentence  the  guard  received  for  urinating 
on  prisoners  and  that  imposed  on  prisoners 
who  throw  bodily  fluids  on  guards. 

On  July  29,  2001,  guards  Curtis  Mar- 
tin and  Justin  Hastings  were  making  their 
rounds  on  the  roof  of  the  Greenville  County 
Jail  in  Springfield,  Missouri.  That  is  when 
the  guards  urinated  through  a grate  onto 
prisoners  Zewayne  Durley,  Darryl  Carter, 
Michael  Wade,  and  Daren  Rucker  while 
they  were  playing  basketball  in  the  jail’s 
exercise  area.  Both  guards  were  fired  and 
charged  with  misdemeanor  assault. 

Before  the  prisoners  filed  suit,  the 
county  agreed  to  pay  $25,000  to  each  to 
settle  their  tort  claims  in  December,  2001. 
On  June  5,  2003,  a jury  found  Hastings 
guilty  of  assault.  On  August  18,  2003,  the 
court  imposed  a “shock  sentence”  that  al- 
lows Hastings  to  avoid  jail  time,  but  he  must 


clean  toilets  at  the  jail  for  15  days.  He  also 
must  serve  150  hours  community  service 
and  two  years  probation.  Martin’s  case  is 
still  pending. 

Hastings’  lawyer.  Dee  Wampler,  was 
upset  with  the  conviction  because  the  pris- 
oners who  were  urinated  on  were  “able  to 
wash  off.”  Wampler  complained,  “My  cli- 
ent has  not  yet  been  able  to  wash  off  what 
happened  to  him.”  Prior  to  sentencing,  the 
trial  judge  told  Hastings,  “you  can  make  a 
terrible,  terrible  decision,  but  it  is  not  the 
end  of  your  life.” 

As  is  revealed  by  recent  sentences  of  20 
years  to  life,  it  can  be  the  end  of  your  life  if 
you  are  a prisoner  throwing  bodily  fluids  on 
guards.  See  accompany  article  Feces  Fling- 
ing Prisoners  Receive  Lengthy  Sentences  on 
page  11.  The  hypocritical  double  standard  is 
that  feces  and  urine  wash  off  prisoners  eas- 
ily, but  not  government  employees.  | 

Sources:  news-leader.com;  Springfield 
News-Leader. 


Exceeding  Doctor’s  Work  Limit  Order  Actionable 
Under  Eighth  Amendment 


The  Fifth  Circuit  U.S.  Court  of  Ap 
peals  held  that  prison  officials’ 
forcing  of  a prisoner  to  work  in  excess  of  a 
four  hour  doctor-established  daily  limit,  re- 
sulting in  dangerous  blood  pressure 
elevation,  was  sufficient  to  state  an  Eighth 
Amendment  civil  rights  claim.  It  also  over- 
ruled the  district  court’s  grant  of  the 
officials’  factually  deficient  summary  judg- 
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ment  motion,  which  that  court  had  obligingly 
construed  instead  as  a Fed.  Rule  Civ.Proc. 
12(b)(6)  dismissal  motion. 

Texas  state  prisoner  Edward  Calhoun 
suffered  from  hypertension,  asthma,  epilep- 
tic seizures,  and  glaucoma  - as  well  as  knee 
and  head  injuries  sustained  in  a fall.  Be- 
cause of  his  medical  limitations,  he  was 
restricted  by  doctor’s  orders  to  no  more  than 
a four-hour  per  day  work  schedule  that  also 
restrained  walking,  standing  and  lifting.  He 
alleged  that  he  was  abused  by  Security  Cap- 
tain Clyde  Hargrove  and  Lieutenant  Mark 
Atkins,  whom  Calhoun  claimed  maintained 
a pattern  of  harassment  against  him.  For 
example,  Hargrove  repeatedly  spit  sun- 
flower seeds  on  the  floor  and  then  ordered 
Calhoun  to  pick  them  up.  Hargrove  and 
Atkins  allegedly  forced  Calhoun  to  work 
10-14  hour  days  doing  strenuous  porter 
work,  including  moving  furniture  - some- 
times without  being  permitted  to  eat.  He  also 
alleged  that  Hargrove  taunted  him  by  calling 
him  a “crack  smoker,”  “thief,”  and  “whore.” 
As  a result  of  such  continuous  abuse, 
Calhoun’s  blood  pressure  rose  to  near  stroke 


level  of  220/195,  but  was  fortunately  stabi- 
lized in  the  infirmary. 

Calhoun  filed  a pro  se  42  U.S.C.  § 1983 
suit  under  the  Fourteenth  Amendment  for 
the  name  calling  harassment,  and  under  the 
Eighth  Amendment  for  cruel  unusual 
punishment  from  the  forced  labor  against 
known  medical  orders.  The  district  court  dis- 
missed the  claims  for  failure  to  state  a claim. 

On  appeal,  the  Fifth  Circuit  agreed  that 
name  calling,  as  such,  did  not  rise  to  a con- 
stitutional violation.  But  it  found  that 
Calhoun  had  shown  sufficient  evidence  of 
deliberate  indifference  to  his  serious  medi- 
cal needs,  with  excessive  risk  to  his  health 
and  safety,  to  make  out  a claim  of  an  Eighth 
Amendment  constitutional  violation,  sub- 
ject to  proof  of  non-de  minimis  physical 
injury. 

Accordingly,  the  Fifth  Circuit  reversed 
the  Rule  12(b)(6)  dismissal  as  to  the  Eighth 
Amendment  claim  and  remanded  for  a hear- 
ing to  determine  if  the  level  of  Calhoun’s 
injuries  would  sustain  a constitutional  vio- 
lation finding.  See:  Calhoun  v.  Hargrove, 
312  F.3d  730  (5th  Cir.  2002).® 
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Ecuador:  On  January  15,  2004,  presi- 
dent Lucio  Guitierrez  declared  the  nation’s 
prisons  to  be  in  a “state  of  emergency”  and 
would  immediately  appropriate  funds  to  be 
used  to  upgrade  the  nation’s  overcrowded, 
violent  and  dilapidated  prison  system.  On 
January  12,  2004,  rioting  prisoners  at  two 
prisoners  released  300  visitors  they  had 
taken  hostage  to  protest  both  their  condi- 
tions and  the  slow  pace  of  the  judicial  system 
where  thousands  of  prisoners  are  held  for 
years  awaiting  trial  and  even  longer  await- 
ing sentencing. 

Ecuador:  On  January  16,  2004,  20  fe- 
male prisoners  at  a prison  in  Guayaquil  staged 
a protest  claiming  they  should  be  freed  after 
awaiting  trial  for  more  than  a year.  The 
women  forced  their  way  to  the  roof  of  the 
prison,  set  tires  ablaze  and  stripped  off  their 
clothing.  During  the  four  hour  protest, 
prison  officials  allowed  reporters  to  speak 
with  the  women,  who  noted  that  under  Ec- 
uadorian law  prisoners  cannot  be  detained 
for  more  than  one  year  without  trial. 

Florida:  On  January  17, 2004,  Cachetta 
Ann  Barnes,  26,  was  arrested  and  charged 
with  aggravated  assault  for  stabbing  two  sis- 
ters, one  of  whom  is  pregnant,  in  an  argument 
over  a man.  Barnes  is  employed  as  a guard  at 
the  Corrections  Corporation  of  America  run 
Bay  Correctional  Facility. 

Florida:  On  January  7,  2004,  Johnny 
Staten  Jr.,  24,  escaped  from  the  Putnam 
County  jail  by  wearing  a white  kitchen  uni- 
form, mixing  with  the  jail’s  general 
population  and  then  climbing  over  a razor 
wire  fence  and  escaping.  Staten  had  been  sen- 
tenced two  days  before  to  30  years  in  prison 
for  carjacking  and  was  awaiting  transfer  to 
the  state  prison  system.  Two  weeks  later 
Paul  Dennis,  a jail  employee  assigned  to  the 
jail  control  room  who  was  responsible  for 
monitoring  prisoner  movement,  resigned 
from  the  jail.  Prisoner  Steven  Coleman,  18, 
was  charged  with  aiding  Staten’s  escape  af- 
ter investigator’s  determined  he  gave  Staten 
the  kitchen  uniform  used  in  the  escape. 

Hawaii:  On  January  20,  2004,  Wyman 
Chang,  a former  deputy  state  sheriff,  was 
sentenced  to  ten  days  in  jail  and  one  year’s 
probation  for  assaulting  a prisoner  in  the 
holding  cell  in  the  Honolulu  District  court 
in  April,  2002.  Chang  had  pleaded  guilty 
to  two  counts  of  misdemeanor  assault  for 
kicking  and  punching  a prisoner  who  had 
asked  for  toilet  paper.  When  told  there  was 
none,  the  prisoner  suggested  using  Chang’s 
socks  which  led  to  the  explosive  outburst 
and  assault  on  the  hapless  prisoner. 
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Iran:  On  December  26,  2003,  a mas- 
sive earthquake  struck  the  city  of  Bam, 
killing  more  than  20,000  people.  The  city’s 
prison  collapsed  in  the  earthquake  and  all 
700  prisoners  escaped.  The  judiciary  has 
officially  placed  the  prisoners  “on  leave.” 

Kentucky:  On  January  7,  2004,  Knox 
county  jail  guard  Clarence  Wilson,  37,  and 
an  unidentified  burglar  Wilson  was  transport- 
ing to  another  jail,  were  charged  with  drunken 
driving,  impersonating  an  officer,  unlawful 
imprisonment  and  official  misconduct.  While 
en  route  to  the  receiving  jail  the  duo  got 
drunk,  went  on  a 100  mile  road  trip  in  the 
jail  car,  and  began  making  traffic  stops  where 
they  would  let  drivers  go  in  exchange  for  cash 
bribes.  Knox  County  Judge  Executive 
Raymond  Smith  said  “I  couldn’t  believe  this 
happened.  Next  thing  you’re  likely  to  hear  is 
that  we’re  on  the  Jerry  Springer  Show.” 

Louisiana:  In  July,  2003,  a lawsuit  was 
filed  in  federal  court  in  Shreveport  by  Baton 
Rouge  based  Utopia  Entertainment  against 
the  Claiborne  Parish  jail,  Lasalle  Manage- 
ment, the  private  for  profit  company  that  runs 
the  jail,  and  sheriff  Kenneth  Volentine,  for 
copyright  violations.  The  lawsuit  claims  that 
the  Claiborne  parish  prison  gave  prisoners 
and  visitors  a list  of  330  music  CDs  that  could 
be  purchased  from  the  jail  for  $3  each.  A pris- 
oner working  for  the  jail  would  then  bum  a 
copy  of  the  requested  CD.  Money  from  the 
CD  sales  allegedly  went  to  the  jails  “inmate 
welfare  fund.”  Utopia  produces  three  of  the 
CDs  that  were  illegally  copied.  Other  record 
companies  have  expressed  interest  in  joining 
the  suit.  The  record  company  has  considered 
asking  prisoners  to  return 
all  the  illegal  CDs. 

Massachusetts:  On 
December  18,  2003,  Dou- 
glas Morrill,  49,  a court 
officer  with  the  Ne  wburyport 
District  Court  was  charged 
with  raping  a 20  year  old 
female  prisoner  who  had 
turned  herself  in  to  face  a 
probation  violation  hear- 
ing. While  handcuffed  and 
shackled  Morrill  kissed 
and  groped  her  and  forced 
her  to  perform  oral  sex  on 
him.  He  later  returned  and 
repeated  the  assault.  The 
second  assault  was  video- 
taped by  surveillance 
cameras  and  witnessed  by 
a jail  employee  monitoring 
the  camera.  Morrill  was 
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fired  after  the  incident  came  to  light.  The  mar- 
ried father  of  three  small  children  had  been 
employed  by  the  court  system  for  25  years. 
Morrill  was  charged  with  four  counts  of  in- 
decent assault  and  battery  and  committing 
unnatural  acts. 

Michigan:  On  January  19,  2004,  Mid- 
land county  jail  guards  Gregory  McMahon, 
Lynnae  Parrish,  Michael  Kriger  and  Char- 
lotte Glesner,  were  charged  with  two  felony 
counts  unauthorized  access  to  computers  for 
hacking  into  the  sheriff  department’s  com- 
puter system.  The  guards  were  released  on 
$50,000  bond  pending  trial. 

New  Mexico:  On  January  22,  2004,  a 
student  pilot  crashed  a small  airplane  into 
the  Farmington  police  station,  forcing  the 
evacuation  of  ten  prisoners.  The  pilot,  who 
suffered  minor  injuries,  apparently  lost 
power  of  his  single  engine  Beechcraft  Bo- 
nanza before  slamming  into  the  roof  of  the 
police  station.  No  one  else  was  injured. 

South  Dakota:  On  January  22,  2004, 
former  U.S.  representative  Bill  Janklow,  64, 
was  sentenced  to  100  days  in  jail,  but  he  can 
leave  the  jail  after  30  days  for  ten  hours  a day 
to  perform  community  service,  after  being 
convicted  of  second  degree  manslaughter, 
speeding  and  running  a stop  sign  in  a traffic 
accident  that  killed  motorist  Randy  Scott,  55, 
on  August  16,  2003.  Janklow  resigned  his 
congressional  seat  after  being  convicted. 
Janklow  has  a decades  long  history  of  traffic 
and  speeding  violations.  The  former  gover- 
nor and  attorney  general  built  his  political 
career  bashing  prisoners  and  Native  Ameri- 
cans. In  yet  another  case  of  a “tough  on  crime” 


February  2004 


$900,000  Settlement  in  California  Alcoholic’s 
Jail  Death  From  “DTs” 


News  in  Brief  (continued) 


politician  faced  with  doing  time,  Janklow  did 
not  ask  for  the  maximum  punishment.  There 
are  no  mandatory  minimums  in  South  Da- 
kota for  driving  offenses,  so  while  Janklow 
faced  1 1 years  in  prison,  he  received  100  days. 

Tennessee:  On  January  8,  2004,  Mel- 
issa Walden  and  Dayna  Ladmirault,  prisoners 
at  the  Bradley  County  Justice  Center  were 
charged  with  aggravated  rape  for  allegedly 
raping  another  female  prisoner  in  the  jail 
“with  an  object”  on  December  17.  The  vic- 
tim received  medical  treatment  and  reported 
the  assault  several  days  later  while  receiv- 
ing additional  medical  care.  Sheriff  Dan 
Gilley  said  the  incident  was  investigated  and 
“..felony  charges  were  placed  against  two 
individuals  before  the  day  was  out."  He  said 
“Although  the  victim  was  in  custody  when 
the  assault  occurred  we  make  no  distinc- 
tion regarding  the  serious  nature  of  the 
crime.  Our  sympathy  goes  out  to  the  victim 
and  her  family  and  we  will  pursue  these 
cases  aggressively  on  her  behalf.” 

Vermont:  In  January,  2004,  the  Depart- 
ment of  Corrections  announced  it  was 
banning  smoking  and  tobacco  products  from 
all  of  its  facilities  for  prisoners,  but  not  staff. 
In  1992  Vermont  had  banned  tobacco  prod- 
ucts in  its  prisons  but  later  rescinded  the  ban 
citing  increased  contraband  and  crime  prob- 
lems within  the  prison  system  as  a result. 

Washington:  On  January  14,  2004, 
Elaina  Hood,  43,  a prisoner  in  the  Snohomish 
County  jail  in  Everett  gave  birth  in  the  jail  to 
a baby  boy  while  awaiting  transport  to  a lo- 
cal hospital.  Hood  had  been  imprisoned  in 
the  jail  for  six  months  on  DUI  charges  and 
jail  officials  claim  not  to  have  known  she  was 
pregnant.  Jail  staff  claim  not  to  have  known 
she  was  pregnant  until  she  actually  went  into 
labor.  The  baby  was  born  in  the  female  hous- 
ing unit  of  the  jail  and  not  the  jail’s  medical 
center.  PLN  has  reported  in  detail  on  the  mis- 
management and  neglect  that  runs  rampant 
in  the  Snohomish  county  jail. 

Washington:  On  January  7,  2004, 
Tami  Dee  Burnett,  40,  hanged  herself  in  her 
cell  in  the  Pierce  county  jail  in  Tacoma  a 
day  after  entering  the  jail  on  drug  and  do- 
mestic violence  charges.  | 


Serving  life  w/o  parole  for  a crime 

committed  before  age  1 8? 

For  a Human  Rights  Watch  (HRW) 
report,  write  us  re:  your  trial,  life  in 
prison,  date  of  crime,  DOB,  OK  to  con- 
tact you?  Info  is  confidential.  Write: 
Parker  at  HRW,  544  W.  Menomonee  St., 
Chicago  IL  60614 


The  County  of  San  Joaquin  agreed 
to  pay  $550,000,  and  the  City  of 
Lodi,  California,  $350,000,  in  a March, 
2003  settlement  of  the  42  U.S.C.  § 1983 
complaint  by  the  surviving  children  of  a 3 1 
year-old  detainee  with  a long  history  of  al- 
coholism, who  died  in  jail  for  want  of 
medical  attention  in  a delerium  tremens 
(DTs)  related  fall  in  August,  1999.  The 
complaint  charged  violation  of  the 
prisoner’s  civil  rights  and  the  knowing 
failure  to  provide  him  medical  care. 

Anthony  Lumley,  who  had  no  prior 
criminal  record,  was  arrested  on  DUI  and 
weapons  charges  and  taken  to  San  Joaquin 
County  Jail,  where  his  blood  alcohol  level 
was  determined  to  be  0.25%.  Forty  hours 
later,  he  was  taken  to  the  Lodi  City  Jail 
pending  arraignment,  where  he  fell  during 
an  alcoholism  blackout,  struck  his  head,  and 
died  from  an  intercranial  hemorrhage. 

Lumley’s  two  young  children,  repre- 
sented by  San  Francisco  attorney  B.  Mark 


Fong,  sued  in  U.S.  District  Court  for  dam- 
ages resulting  from  the  violation  of 
Lumley’s  civil  rights  and  the  knowing 
failure  to  summon  him  medical  care  pur- 
suant to  California  Government  Code  § 
845.6.  Plaintiffs’  allegations  were  that  jail 
staff  had  been  told  Lumley  was  an  alco- 
holic subject  to  delerium  tremens 
seizures,  was  presently  in  alcoholic  with- 
drawal, and  needed  medical  help. 
However,  jail  staff,  who  knew  this  was  a 
potentially  fatal  condition,  never  pro- 
vided Lumley  with  medical  staff  attention. 
This  failure  gave  rise  to  the  cause  of  action. 

Retired  U.S.  District  Court  Judge  Raul 
Ramirez  conducted  a three  day  mediation 
of  the  children’s  claims  for  the  death  of  their 
father,  resulting  in  the  $900,000  settlement. 
See:  Leveille,  et  al.  v.  County  of  San 
Joaquin,  et  al.,  USDC  EDCA.  Case  No. 
CVS  001729  DFL.  ■ 

Source:  Verdictsearch 


Other  Resources 


ACLU National  Prison  Project 

Contact  about  state  and  federal  conditions  of  con- 
finement affecting  large  numbers  of  prisoners,  and 
sexual  assaults  against  prisoners.  Write:  ACLU  Na- 
tional Prison  Project,  733  15th  St.  NW  Ste  620, 
Washington,  DC  20005. 

Hepatitis  C Awareness  News 
Bi-monthly  newsletter  on  Hepatitis  C and  HIV/ 
HCV.  Free  on  request,  but  stamp  donations  wel- 
come. Write:  National  Hepatitis  C Prison  Coali- 
tion, PO  Box  41803,  Eugene,  OR  97404. 

Florida  Prison  Legal  Perspectives 

Bi-monthly  newsletter  that  includes  court  rulings, 
administrative  developments  and  news  about  the 
Florida  DOC.  Yearly  sub:  $9  for  prisoners;  $15 
for  free  people  and  $30  for  professionals.  Write: 
FPLP,  P.O.  Box  660-387,  Chuluota  Florida  32766. 

after  17  years ... 

Newsletter  published  4-times  a year  on  prisoner 
issues.  Includes  poems,  stories,  letters  and  art- 
work submitted  by  readers.  Distributed  nation- 
ally. Write:  after  17  years/ ARP,  3225  SE  Alder 
Ct  #1,  Portland,  OR  97214.  No  charge,  bvAPLN 
suggests  making  a donation  of  $ 1 per  issue  to 
cover  printing  and  mailing. 

November  Coalition 

Newspaper  published  4-times  a year  reporting  on 
information  related  to  ending  the  drug  war,  releas- 
ing prisoners  of  the  drug  war  and  restoring  civil 
rights.  Yr  sub:  $6  prisoners;  $25  free  people.  Mem- 
bers receive  the  Razor  Wire.  Write:  November  Coa- 
lition, 795  South  Cedar,  Colville,  WA  99114. 


Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prisoners.  Coun- 
seling resource  guides  for  imprisoned  and  released 
rape  survivors  & activists  available  for  AL,  AZ,  CA 
CO,  FL,  GA,  IL,  LA,  OK  OR  MI,  MS,  NC,  NY,  TX, 
WI  or  Nationwide.  Specify  state  with  request:  Stop 
Prisoner  Rape,  6303  Wilshire  Blvd.  #204,  Los  Ange- 
les, CA  90048.  Donations  welcome. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 is- 
sues: $18  prisoners;  $30  all  others.  $3  for  sample 
issue,  370  for  info  (stamps  OK).  Write:  Justice 
Institute/JD,  PO  Box  881,  Coquille,  OR  97423. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes  info 
about  injustices  resulting  from  mandatory  sentenc- 
ing laws.  $ 1 0 annual  prisoner  donation  for  FAMM- 
gram.  Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification,  and 
services  for  parents  and  children.  Write:  Center  for 
Children  of  Incarcerated  Parents,  PO  Box41-286, 
Eagle  Rock,  CA  90041. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  report- 
ing on  prisoner  issues  in  OR,  WA,  ID,  MT,  UT, 
NV  and  WY.  $7  yr  prisoners;  $15  all  others.  Write: 
WPP,  PO  Box  40085,  Portland,  OR  97240.  Write 
for  info  about  reports  related  to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


: Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS!  : 
1 1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!)  j 

:2.  Legal  Research  ($19.95  value!)  : 

•3.  All  Things  Censored  ($14.95  value!)  j 

14.  Machinery  of  Death  ($17.95  value!)  : 

• Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by  j 

! Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 

; Comprehensive  and  easy  to  understand  guide  on  researching  the  law.  ; 
! Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions, 

; library  exercises  and  practice  research  problems.  Especially  ; 

: valuable  for  novice  pro  se  litigants.  1005  |__1 \l 

• All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  j 
! pages.  $14.95.  Includes  75  five  articles  written  by  Abu-Jamal.  Attacks 

; capital  punishment  as  a discriminatory  practice  & critiques  ; 

I the  bloated  & dehumanizing  prison  system.  1040  It 

| Machinery  of  Death:  The  Reality  of  America’s  Death  Penalty  Regime,  j 

By  David  and  Mark  Dow,  304  pages.  $17.95.  Reveals  how  constitutional  ! 
; rights  are  ignored  by  state  and  federal  judges  and  how  innocent  ; 

! people  end  up  on  death  row.  1043  • 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages.  $34.99.  Explains 
what  happens  in  a criminal  case  from  being  arrested  to  sentencing,  & what  your  rights 
are  at  each  stage  of  the  process.  Uses  an  easy  to  understand  question  & 
answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Banett;  Nolo  Press,  528  pages.  $34.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  represent 
yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say  it,  where  to 
stand,  etc.  (written  specifically  for  civil  cases — but  it  has  much  mate- 
rial  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Main  Street  Books,  288  pages. 

$15.95.  Explains  the  writing  of  effective  com  plaints,  responses, 

briefs,  motions  and  other  legal  papers.  1035  |__1 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dictionary  includes 

over  8,500  legal  tenns  covering  all  types  of  law.  Explains  words  with 

many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabetically 
linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  parts  of 
speech  shown  for  every  main  word.  Covers  all  levels  of  vocabu- 
lary and  identifies  informal  and  slang  words.  1045  LJ 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  en- 
tries. $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  geo- 
graphical and  biographical  entries.  Includes  latest  business] 
and  computer  terms.  1033  [__[ 

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish.  All  entries 
listed  from  A to  Z.  Hundreds  of  new  words.  Includes  Western 
Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info  on 
high  school,  vocational,  paralegal,  law,  college  and  graduate] 
courses.  One  of  a kind  prisoner  resource.  1047  l__l 


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  j 
1 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 
:2.  Actual  Innocence  ($9.99  value)  j 

•3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  j 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
! updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  O.J.’s  attorney's  explain  how  defendants  are  wrongly  convicted  on  a • 
l regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  ‘ 

! conduct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  I 
! $15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 
; Includes  many  letters  to  government  agencies  and  officials.  • 

I Many  tips  and  guidelines  for  writing  effective  letters.  1048  I; 



Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  l__l 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary  P 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven,  P 
effective  means  of  crime  prevention.  1019  l__l 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1007  l__l 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal  P 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision- 
ing  yourself  as  being  a successful  and  respected  person.  1052  l__l 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 
considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the  P 

prison  industrial  complex.  1009  l__l 

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
detennine  your  legal  needs,  fee  payments,  how  to  evaluate  a P 
lawyer’s  qualifications,  and  much  more.  1015  

Blue  Collar  Resumes,  by  Steven  Provenzano,  224  pages.  $11.99.  Includes  hun- 
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Testing  Testing:  Sweat  Patch  under  Scrutiny 


Sheryl  Woodhall,  a California  woman 
in  her  late  30s,  first  lost  custody  of 
her  four  children  in  1995,  when  her  young- 
est tested  positive  for  methamphetamine  at 
birth.  The  state’s  Child  Protective  Services 
intervened  and  sent  her  two  older  children 
to  live  with  her  parents  and  placed  the 
younger  two  in  foster  care.  Woodhall,  who 
acknowledges  that  she  struggled  with  drug 
addiction  for  years,  went  into  a residential 
treatment  center,  then  to  an  outpatient  pro- 
gram. In  October  1998,  she  got  her  kids  back 
three  days  a week  under  the  condition  that 
she  continue  regular  drug  testing. 

CPS  suggested  that  Woodhall  wear  a 
sweat  patch,  a new  drug-testing  technology, 
to  show  Judge  Lois  Haight,  who  was  presid- 
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ing  over  the  custody  case,  that  she  was  stay- 
ing clean.  “The  judge  believes  in  this  patch,” 
a social  worker  from  CPS  told  her.  Woodhall’s 
first  patch  fell  off,  and  she  lost  it.  Her  sec- 
ond patch  came  back  positive  for 
methamphetamine.  So  did  her  third  one. 


The  sweat  patch  was  supposed  to 
solve  the  problems  of  urinalysis, 
but  it  created  a host  of  its  own 
problems. 


Woodhall  was  ordered  back  to  court. 
Although  random  urine  tests  performed  by 
her  outpatient  program  during  the  same  pe- 
riod of  time  all  came  back  negative,  her  three 
days  a week  with  her  kids  were  reduced  to 
one  a month.  The  judge  ordered  her  to  con- 
tinue wearing  the  patch,  and  she  repeatedly 
tested  positive.  In  March  1999,  the  court  held 
a hearing  to  determine  whether  to  grant  a 
request  by  the  state  that  Woodhall’s  four 
children  be  placed  in  foster  care  because  of 
her  positive  drug  tests.  At  the  proceedings, 
the  prosecutor  called  Neil  Fortner  as  an  ex- 
pert witness  to  testify  on  behalf  of  the 
patch’s  reliability.  Fortner  was  an  employee 
of  PharmChem,  the  Texas-based  commercial 
laboratory  that  markets  the  sweat  patch. 

Based  on  the  positive  tests  and 
Fortner’s  testimony,  Judge  Haight  granted 
the  state’s  request  and  terminated 
Woodhall’s  parental  rights.  “The  patches 
were  positive  and  that’s  what  she  was  going 
with,”  Woodhall  said  recently.  “I  could  have 
taken  a hundred  urine  tests  and  it  wouldn’t 
have  mattered.” 

Drug  tests  have  been  a regular  event  in 
the  lives  of  many  Americans  since  the 
Reagan  Administration  launched  its  War  on 


Drugs  in  1986.  All  told,  about  25  million 
people  are  tested  in  the  United  States  each 
year — as  a prerequisite  for  serving  in  the 
military,  piloting  a commercial  airliner,  oper- 
ating a forklift,  selling  kitchenware  at 
Wal-Mart,  or  playing  on  the  high  school 
football  team. 

Until  the  late  1990s,  substance-abuse 
screening  for  people  convicted  of  federal 
offenses  had  been  done  almost  exclusively 
through  urinalysis,  considered  the  gold 
standard  because  of  the  refinement  and 
standardization  of  its  testing  protocol  af- 
ter decades  of  scientific  scrutiny  and 
government  oversight.  In  use  since  the 
Army  began  screening  personnel  with  it 
in  1972,  urinalysis  is  the  only  method  used 
to  test  the  millions  of  federal  workers  in 
“safety-sensitive  positions” — mainly  De- 
partment of  Transportation  employees, 
law  enforcement  agents,  and  officials  in- 
volved in  national  security  matters — for 
whom  substance-abuse  screening  is  man- 
datory. 

But  urine  testing  isn’t  perfect.  It’s  time 
consuming  and  invasive:  In  the  federal  jus- 
tice system,  a probation  officer  is  often 
stationed  in  the  bathroom  when  the  sample 
is  given  to  prevent  tampering.  Urine  testing 
provides  only  a “snapshot  in  time,”  detect- 
ing drug  use  during  a period  that  may  cover 
as  few  as  72  hours,  depending  on  how 
quickly  the  drug  moves  through  the 
offender’s  system;  stimulants  like  cocaine 
and  methamphetamine  may  disappear  from 
the  body  in  less  than  two  days. 

Urine  samples  are  also  highly  suscep- 
tible to  tampering  and  contamination. 
Anyone  with  access  to  the  Internet  can  visit 
dozens  of  websites  offering  everything  from 
dehydrated  drug-free  urine  samples  to  ad- 
vice on  which  over-the-counter  and 
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prescription  medications  are  most  likely  to  mask 
the  effects  of  substance  abuse. 

PharmChem’s  sweat  patch  has  undeniable 
advantages  over  urine  testing.  Worn  on  the 
upper  arm,  the  patch  looks  like  a big  Band-Aid 
and  works  by  trapping  sweat  excreted  by  the 
body  in  an  absorbent  pad.  Once  the  patch  is 
removed,  the  adhesive  is  thrown  away  and  the 
pad  is  taken  to  a laboratory,  where  the  collected 
sweat  is  analyzed  for  drug  content.  Wearing  a 
patch  is  less  embarrassing  than  peeing  into  a 
cup  under  supervision.  Since  the  patch  can  stay 
on  the  skin  for  up  to  two  weeks,  it  provides 
continuous  monitoring  by  retaining  all  drugs 
used  during  the  time  it  is  worn,  catching  users 
who  would  “beat”  a urine  test  by  getting  high 
sporadically  or  by  flushing  the  drugs  out  of 
their  systems. 

These  advantages  have  made  the  sweat 
patch  a popular  alternative  to  urine  testing. 
Since  the  mid- ‘90s,  state  and  federal  govern- 
ments have  used  the  patch  to  test  thousands 
of  people,  mainly  criminal  defendants  and  par- 
ents like  Sheryl  Woodhall  who  are  battling  a 
state  for  custody  of  their  children. 

Nowhere  is  drug  screening  more  com- 
mon, or  the  consequences  more  severe,  than 
in  the  federal  criminal  justice  system,  where 
most  offenders  must  submit  to  drug  tests  on 
a regular  basis  as  part  of  their  probation  or 
supervised  release  (the  equivalent  of  parole), 
with  the  understanding  that  they  will  face 
jail  time  if  the  results  come  back  positive.  The 
Administrative  Office  of  the  U.S.  Courts,  the 
agency  that  manages  the  federal  judiciary 
and  criminal  justice  system,  authorized  its 
probation  departments  to  use  the  patch  to 
test  federal  offenders  in  the  fall  of  1998.  Two 
years  later,  the  agency  was  still  wholeheart- 
edly endorsing  the  new  drug-testing 
technology.  Administrative  Office  director 
Leonidas  Mecham  stated  in  a September  2000 
memo  that  the  patch  had  been  “deemed  su- 
perior” to  urine  testing  for  the  detection  of 
cocaine  and  amphetamines. 

Federal  probation  offices  were  convinced 
that  the  sweat  patch  was  more  convenient  and 
reliable  than  urinalysis.  At  the  height  of  its  popu- 
larity, more  than  80  percent  of  federal  probation 
offices  used  the  patch  in  some  capacity.  Re- 
cently, however,  the  federal  system’s  use  of  the 
patch  has  come  under  attack  by  defense  attor- 
neys who  have  challenged  the  patch’s  reliability. 
They  have  questioned  whether  PharmChem’s 
financial  stake  in  the  patch’s  success  may  have 
led  it  to  make  claims  about  the  product  that  have 
been  contradicted  by  the  company’s  own  re- 
search. 


Pharmchem’s  CEO,  Joe  Halligan,  de- 
clined to  answer  questions  about  the  sweat 
patch,  referring  all  inquiries  to  the  company’s 
lawyer,  who  despite  requests  made  over  the 
course  of  several  weeks,  did  not  provide  any 
answers.  But  PharmChem  is  a publicly  traded 
company,  and  the  battles  over  the  sweat 
patch  have  taken  place  in  courtrooms  na- 
tionwide, so  the  story  of  the  technology  that 
was  supposed  to  replace  urinalysis  can  be 
traced  through  public  documents  and  the 
experiences  of  lawyers  on  both  sides  of  the 
sweat-patch  cases. 

PharmChem  began  marketing  the  sweat 
patch  as  a drug-testing  device  in  1992,  fund- 
ing studies  to  establish  that  it  was  capable 
of  isolating  five  commonly  abused  drugs — 
cocaine,  amphetamines,  opiates, 
phencyclidine  (PCP),  and  marijuana.  The 
studies  were  submitted  to  the  FDA,  which 
cleared  the  patch  as  a screening  device  for 
all  five  drugs  in  July  1995.  Before  acquiring 
the  rights  to  the  patch,  PharmChem  had 
mainly  provided  urinalysis  testing  services; 
by  2000,  it  had  grown  into  a company  with 
more  than  300  employees  that  generated 
nearly  $40  million  in  annual  revenue  and 
maintained  laboratories  in  Menlo  Park,  Cali- 
fornia and  London. 

Between  1992  and  1996,  the  company 
invested  heavily  in  the  sweat-patch  technol- 
ogy, spending  over  $4  million  on  marketing, 
research,  and  development.  Its  expectation 
was  that  the  sweat  patch  would  become  a 
popular  tool  in  the  company’s  drug-testing 
arsenal  as  its  use  spread  from  the  criminal 
justice  system  to  the  federal  workplace  and 
the  private  sector,  where  the  demand  for 
drug-testing  services  was  steadily  increas- 
ing, along  with  the  potential  for  profit. 

Although  PharmChem  has  long  pro- 
vided drug-testing  services  to  the  private 
sector,  nearly  half  of  its  business  comes  from 
contracts  with  criminal  justice  agencies.  Its 
most  lucrative  contract  remains  the  one  it 
struck  with  the  Administrative  Office.  Crimi- 
nal defendants  in  the  federal  system  may  be 
tested  by  urinalysis  or  any  method  of 
“equivalent  accuracy.”  Aaron  Lucas,  a pro- 
bation administrator  in  the  Administrative 
Office,  noted  that  his  office  did  not  approve 
the  sweat  patch  for  testing  on  federal  of- 
fenders until  some  three  years  after  the  FDA 
had  cleared  it  for  the  market. 

In  the  interim,  the  Administrative  Office 
reviewed  the  documentation  submitted  to 
the  FDA  and  the  results  of  two  separate  clini- 
cal trials  involving  the  sweat  patch  that  were 
undertaken  by  the  office’s  Federal  Correc- 
tions and  Supervision  Department  and  its 
Office  of  Pretrial  and  Probation  Services. 
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While  confirming  that  the  sweat  patch  was 
highly  effective  at  detecting  drug  use — more 
effective,  in  most  cases,  than  traditional  urine 
testing — both  studies  were  field  tests  and 
therefore  not  subject  to  rigid  scientific  con- 
trols. 

Still,  the  Administrative  Office  advised 
its  probation  officers  that  the  sweat  patch 
was  “a  credible  illicit  drug  detecting  tool.” 
Michael  Severance,  a drug-treatment  super- 
visor for  the  federal  probation  office  in  Las 
Vegas,  estimates  that  by  1999  he  was  pur- 
chasing approximately  800  patches  annually 
at  a cost  of  about  $25  per  patch  (including 
the  cost  of  testing  services).  “We  were  told 
that  the  sweat  patch  was  the  Second  Com- 
ing,” he  said.  “I  pushed  hard  for  it  to  be  used 
in  Nevada  because  I believed  in  it  totally.” 
Sales  of  the  patch  jumped  by  nearly  50  per- 
cent between  2000  and  2001. 

But  the  patch’s  strengths  were  also  its 
weaknesses.  The  amount  of  a drug  that  must 
be  present  in  a sweat  patch  for  that  patch  to 
be  reliably  judged  positive  (known  as  a cut- 
off level)  was  quite  low.  PharmChem’s  cut 
off  levels,  measured  in  billionths  of  a gram, 
were  approximately  one-thirtieth  of  those  set 
by  the  federal  government  for  urine  testing. 
The  patch’s  opponents  believe  that  low 
threshold  raised  the  risk  of  false  positives. 

Franny  Forsman  has  been  the  head  of 
the  Federal  Public  Defender’s  Office  in  Las 
Vegas  since  1989.  Between  1998  and  2000, 
she  litigated  seven  sweat-patch  cases  on 
behalf  of  clients  accused  of  violating  their 
supervised  release  by  using  drugs.  In  the 
process,  she  learned  that  the  patch  was  per- 
haps too  good  at  detecting  drugs. 

In  1999,  Forsman  began  to  notice  simi- 
larities among  her  clients  that  led  her  to 
question  the  patch’s  reliability.  Flaving  run  a 
drug-treatment  program  before  becoming  an 
attorney,  she  had  extensive  experience  work- 
ing with  addicts.  Fler  sweat-patch  clients 
weren’t  fitting  the  addicts’  profile. 

Unlike  clients  who  had  positive  urine 
tests,  many  sweat-patch  clients  steadfastly 
denied  using  drugs,  even  when  those  deni- 
als made  them  ineligible  for  treatment 
programs,  resulted  in  the  revocation  of  their 
supervised  release,  and  exposed  them  to  the 
possibility  of  going  to  jail.  They  had  every 
incentive  to  admit  they  were  users  because 
there  were  benefits  to  them  if  they  did  and 
costs  to  them  if  they  didn’t. 

There  was  also  conflicting  evidence — 
many  had  taken  urine  tests  that  had  come 
back  drug  free,  contradicting  the  results  of 
the  sweat  patches  they  were  wearing  at  the 
same  time.  Finally,  many  lived  in  homes  that 
may  have  been  contaminated  with  drug  resi- 


due. Forsman  began  to  suspect  that  the 
patch  was  so  sensitive  that  its  wearers  didn’t 
need  to  have  taken  drugs  to  test  positive, 
they  only  needed  to  have  been  near  them. 

The  environmental  contamination 
theory  that  Forsman ’s  work  suggested  an- 
ecdotally turned  out  to  have  scientific 
support  as  well.  Dr.  David  Kidwell,  a chemist 
at  the  Naval  Research  Laboratory  in  Wash- 
ington, D.C.,  and  Dr.  Frederick  Smith,  the 
director  of  the  Criminalistics  Laboratory  at 
the  University  of  Alabama  at  Birmingham, 
decided  to  study  the  patch  after  reviewing 
PhannChem’s  FDA  submissions  and  after  lis- 
tening to  the  complaints  of  Forsman  and 
other  criminal  defense  lawyers.  “There  had 
really  been  no  research  to  specifically  ad- 
dress these  questions,”  Smith  said.  Fie 
believed  there  were  “significant  gaps  in  the 
work  that  had  been  done.” 

Kidwell  and  Smith  thought  that  envi- 
ronmental contamination  was  very  much  a 
possibility,  and  they  set  out  in  the  summer 
of  1999  to  test  the  sweat  patch’s  vulnerabil- 
ity to  such  contamination.  In  their 
experiment,  they  placed  the  equivalent  of 
one-tenth  of  one  percent  of  an  average  meth- 
amphetamine  dose  on  their  skin,  showered, 
and  then  applied  a sweat  patch  the  follow- 
ing day,  after  cleaning  the  contaminated  area 
with  two  alcohol  wipes,  as  recommended  by 
PharmChem  in  its  sweat-patch  application 
manual.  During  the  rest  of  the  week,  they 
engaged  in  normal  hygiene  and  activities, 
and  added  an  additional  patch  each  day. 

In  a proceeding  in  federal  court  in  the 
fall  of  1999,  Smith  testified  that  the  patches 
he  and  Kidwell  applied  on  the  first  day  and 
wore  throughout  the  week  contained  approxi- 
mately 59  times  the  PharmChem  cutoff  level 
for  methamphetamine.  The  patch  applied  on 
the  final  day  and  worn  for  24  hours  came 
back  with  seven  times  the  cutoff. 

Kidwell  and  Smith  believed  that  some 
of  the  methamphetamine  they  used  as  a con- 
taminant formed  a chemical  bond  with  their 
skin  that  survived  normal  hygiene  and  alco- 
hol swabbing.  That  portion  remained  fixed 
on  the  skin  until  loosened  by  sweat,  at  which 
point  it  soaked  into  the  absorbent  pad  and 
created  a positive  test  result.  They  asserted 
that  there  was  a distinct  possibility  of  drugs 
settling  on  the  bodies  of  non-drug  users  as 
they  went  about  their  normal  business.  They 
cited  experiments  in  which  items  like  money, 
furniture,  and  even  the  foreheads  of  children 
had  been  shown  to  retain  trace  amounts  of 
drugs.  According  to  Kidwell  and  Smith,  be- 
cause many  patch  wearers  lived  in 
drug-contaminated  environments — for  ex- 
ample, houses  or  apartments  that  had 


previously  been  inhabited  by  drug  users — 
“the  very  people  most  likely  to  be  tested  by 
the  sweat  patch  are  also  the  most  likely  to  be 
externally  contaminated.” 

Challenges  To  The  Sweat  Patch 

Relying  on  Smith  and  Kidwell’s  research 
first  arose  in  federal  court  in  November  1999. 
PharmChem  insisted  the  claims  were  base- 
less. The  company  emphasized  that  the  FDA 
had  cleared  the  patch  for  drug  testing  after 
the  agency  had  reviewed  numerous  studies. 
Experts  for  the  government  (often  employed 
by  PharmChem),  which  was  using  the  patch 
as  a basis  to  revoke  the  supervised  release 
of  federal  offenders,  pointed  out  that  the 
FDA  studies  didn’t  consider  the  possibility 
that  drugs  in  the  environment  could  bond  to 
the  skin  and  cause  a positive  test  result. 

But  PharmChem  gave  no  ground,  con- 
tinuing to  insist  that  “thoroughly  and 
aggressively”  scrubbing  the  skin  with  two 
alcohol  wipes  was  adequate  to  cleanse  it  of 
contaminants. 

In  the  opinion  of  PharmChem  toxicolo- 
gist James  Meeker,  the  amount  of  drug 
contaminant  used  in  the  Kidwell  and  Smith 
study  was  far  greater  than  the  amount  likely 
to  be  found  in  the  environment.  He  also  criti- 
cized Kidwell  and  Smith  for  mixing  the  drug 
contaminant  in  an  alcohol-based  solution  to 
facilitate  its  application  to  their  skin,  argu- 
ing that  this  type  of  drug  transfer  would 
never  happen  in  “real-world  conditions.” 

The  company’s  response  in  these  legal 
proceedings  was  consistent  with  its  prac- 
tice of  aggressively  defending  its  testing 
methods.  According  to  company  documents, 
PharmChem  representatives  testify  as  ex- 
perts in  an  average  of  100  adversarial 
proceedings  each  year.  In  the  first  six  months 
of  1999,  PharmChem  representatives  testi- 
fied to  the  reliability  of  the  sweat  patch  in 
court  proceedings  in  Cleveland,  Las  Vegas, 
Los  Angeles,  and  Cedar  Rapids,  Iowa.  In 
each  of  the  cases,  judges  found  the  sweat 
patch  reliable. 

But  while  Pharmchem’s  defense  of  the 
patch  was  vehement,  the  company  also  re- 
lied on  questionable  tactics  and  testimony. 
In  United  States  v.  Stumpf  USDC  Case  No. 
95-023-PMP,  a sweat-patch  case  that  went 
to  a hearing  in  January  1999,  Joseph  Sullivan, 
an  assistant  U.S.  attorney,  calledNeil  Fortner, 
the  PharmChem  toxicologist  who  would  later 
appear  in  the  Woodhall  case,  as  an  expert 
witness.  Fortner’s  performance,  Sullivan  said 
recently,  “was  a nightmare.” 

During  cross-examination,  under  ques- 
tioning by  civil  rights  attorney  Julian  Gross, 
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Fortner  acknowledged  that  his  description 
of  his  Ph.D.  as  nearly  completed  and  based 
on  “doctorate  work  in  the  area  of  neurochem- 
istry at  Cleveland  State  and  San  Francisco 
State,”  was  “not  a correct  statement.”  Fortner 
admitted  that  he  had  testified  falsely  in  sev- 
eral earlier  sweat-patch  cases  about  his 
academic  credentials  and  had  misrepresented 
the  results  of  several  FDA  studies  as  well. 

Fortner’s  concessions  came  after  Gross 
produced  two  letters,  one  from  an  adminis- 
trator at  San  Francisco  State  confirming  that 
Fortner  had  never  been  a student  in  any  of 
its  graduate  programs,  and  the  other  from  a 
Cleveland  State  vice  provost  who  noted  that 
“Cleveland  State  University  does  not  offer, 
nor  has  it  ever  offered,  a Ph.D.  program  in 
neurochemistry.”  According  to  the  second 
letter,  Fortner  had  enrolled  in  Cleveland 
State’s  master’s  program  in  biology  in  1987, 
but  he  never  completed  his  degree  and  “is 
no  longer  considered  to  be  an  active  stu- 
dent.” “Technically,  Fortner  is  not  even  a 
scientist,”  Gross  said  recently,  “and  yet  in  a 
lot  of  cases  he  was  the  only  expert  who  tes- 
tified.” 

Still,  Sullivan  believed  at  the  time  that 
Fortner’s  statements  were  more  of  a per- 
sonal failing  than  an  indictment  of 
PharmChem  or  the  sweat  patch.  Sullivan 
based  his  assessment  in  part  on  the  re- 
sults of  the  Stumpf  case  itself:  Although 
Fortner’s  credibility  was  badly  damaged, 
the  judge  concluded  that  the  patch  was  a 
reliable  drug-testing  tool  based  on  the 
opinion  of  Sullivan’s  second  expert.  Dr. 
Edward  Cone,  the  former  chief  of  clinical 
pharmacology  at  the  National  Institute  on 
Drug  Abuse,  who  had  impeccable  creden- 
tials and  no  ties  to  PharmChem. 

Cone  believed  the  Kidwell  and  Smith 
study  was  seriously  flawed.  Fie  testified  that 
scientists  doubling  as  subjects  in  their  own 
experiment  “is  not  a good  way  to  do  science” 
because  “you  cannot  divorce  your  own  bias 
from  the  outcome  of  the  study,”  and  he  char- 
acterized their  findings  of  environmental 
contamination  as  based  on  unrealistic  con- 
ditions. 

Cone  argued  that  the  amount  of  drug 
contaminant  used  by  Smith  and  Kidwell  was 
“extreme”  when  viewed  in  the  context  of  the 
relatively  small  area  of  skin  to  which  it  was 
applied.  The  sweat  patch,  in  Cone’s  opinion, 
was  essentially  reliable.  The  judge  agreed 
and  found  that  Stumpf  and  his  codefendant 
had  violated  the  terms  of  their  supervised 
release. 


PharmChem’s  winning  streak  was  rela- 
tively short-lived,  however,  thanks  in  large 
part  to  a case  called  United  States  v. 
McLemore,  Case  No.  95-157-LDG. 

No  one  disputed  that  Marsha 
McLemore,  a single  mother  in  her  late  30’s, 
had  made  impressive  strides  in  the  18 
months  since  her  release  from  prison  on 
federal  drug-trafficking  charges.  Even  as 
her  probation  officer  asked  a judge  to  send 
McLemore  to  jail  in  the  fall  of 2000,  he  de- 
scribed her  as  a woman  “with  lots  of  good 
things  going  for  her”  and  ticked  off  a list  of 
her  achievements:  holding  down  a job  as 
an  aide  in  a nursing  home,  caring  for  her  9- 
year-old  son,  and  saving  enough  money 
to  move  into  a one-bedroom  apartment  in 
Las  Vegas.  Michael  Severance  didn’t  want 
to  see  McLemore  go  back  to  prison  but  felt 
that  he  had  no  choice  but  to  recommend  it. 
“She  had  19  positive  drug  tests,”  he  said. 
“We  had  to  do  something.” 

McLemore  had  submitted  to  regular 
drug  testing  as  a requirement  of  her  super- 
vised release.  Although  she  was  also 
submitting  to  urinalysis  during  the  same 
nearly  two-year  period,  sometimes  as  of- 
ten as  every  other  day,  all  but  one  of  her  19 
positive  tests  came  from  sweat  patches;  the 
exception  was  a urine  sample  taken  over  a 
year  before  the  government  requested  that 
her  parole  be  revoked.  Between  late  Febru- 
ary 1999  and  early  October  2000 — when  the 
positive  sweat-patch  tests  occurred — 
McLemore  had  submitted  109  negative 
urine  samples  at  48-hour  intervals.  For  part 
of  that  time,  she  lived  in  an  apartment  that 
had  previously  been  occupied  by  a drug 
user. 

Sullivan  nevertheless  expected  the 
McLemore  case  to  go  much  as  the  Stumpf 
case  had.  “Based  on  the  witness  list,  it 
looked  like  it  was  going  to  be  the  same  thing 
all  over  again,”  he  said.  But  undeterred  by 
Stumpf,  federal  defender’s  offices  around 
the  country  had  continued  to  press  the 
environmental  contamination  issue,  and  a 
few  sweat -patch  cases  had  been  dismissed. 

The  successful  challenges  buoyed 
Forsman,  who  was  representing  McLemore. 
She  was  convinced  that  PharmChem  must 
have  done  studies  to  put  the  environmen- 
tal contamination  issue  to  rest  once  and 
for  all;  she  believed  that  the  company 
couldn’t  afford  to  do  nothing  about  it,  par- 
ticularly when  the  necessary  experiments 
were  inexpensive.  Several  times,  she  asked 
Sullivan  to  retrieve  any  in-house  studies 
that  PharmChem  had  conducted  prior  to  the 
McLemore  hearing  and  turn  them  over  to 
the  defense  as  required  by  law. 


Shortly  before  the  hearing,  Sullivan  and 
Severance  sat  down  with  James  Meeker,  the 
PharmChem  representative  whom  Sullivan 
planned  to  call  as  a witness,  to  prepare  him  to 
testify.  Severance  recalls  that  Meeker 
“seemed  very  nervous.”  Severance  was  un- 
settled enough  that  he  recalls  saying  to 
Meeker  at  one  point,  “You  are  acting  like 
there’s  a problem.”  But  Meeker  denied  there 
was  anything  wrong. 

Following  up  on  Forsman’s  request, 
Sullivan  asked  Meeker  if  PharmChem  had 
done  its  own  studies  “to  come  up  with  am- 
munition to  counter”  the  Kidwell  and  Smith 
article.  Meeker  mentioned  that  PharmChem 
had  funded  a study  at  the  Center  for  Fluman 
Toxicology  at  the  University  of  Utah,  but  it 
was  not  yet  complete  and  no  reports  about  it 
were  available. 

Meeker  also  told  Sullivan  that 
PharmChem  had  done  two  minor  experiments 
of  its  own,  one  involving  sweat  patches 
whose  surfaces  were  wetted  with  drugs  and 
fixed  to  glass  plates.  The  purpose  of  this  ex- 
periment, he  explained,  was  to  determine 
whether  drugs  could  penetrate  the  patch 
membrane  from  the  outside  and  seep  into  the 
pad.  In  the  second  experiment  he  described, 
several  PharmChem  employees  had  worn  the 
sweat  patch  under  drug-contaminated  T- 
shirts,  again  to  test  the  vulnerability  of  the 
patch  to  outside  contamination.  None  of  the 
patches  in  either  study  had  tested  positive 
for  drugs.  Sullivan  relayed  this  information 
to  Forsman. 

When  Meeker  testified  at  the  McLemore 
hearing,  Sullivan  asked  him  to  discuss 
PharmChem’s  internal  studies  once  again. 
Meeker  described  the  glass  plate  experiment 
and  then  made  a passing  reference  to  the  T- 
shirt  study.  Sullivan  said,  “Okay.  So  you’re 
talking  about  there  were  two  separate  tests 
done?”  Meeker  responded,  “We’ve  done  nu- 
merous tests.  One — I described  one  test  just 
now,  and  we’ve  done  two  additional  types  of 
tests,  as  well.” 

Forsman’s  ears  immediately  pricked  up 
at  the  reference  to  a third  test  that  she  had 
never  heard  about.  On  cross-examination,  she 
challenged  Meeker’s  opinion  that  alcohol 
wipes  can  effectively  remove  all  drug  residue 
from  the  skin.  Meeker  replied  that  he  had 
“done  studies  at  the  lab”  on  that  issue. 
“You’ve  done  studies  in  the  lab  on  placing 
drugs  on  the  skin?”  Forsman  asked. 

Meeker  described  an  experiment  that 
mimicked  the  study  performed  by  Kidwell  and 
Smith.  At  the  highest  concentration  of  drug 
applied  to  the  skin  of  the  subjects  in  the 
PharmChem  study — a fraction  of  the  dose 
applied  by  Kidwell  and  Smith — two  of  the  five 
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sweat  patches  tested  positive  for  drug 
amounts  above  the  cutoff  level. 

“It  was  like  bombs  going  off,”  Sullivan 
said.  “[The  study]  totally  undermined  the 
reliability  of  the  sweat  patch.”  Shortly  after 
Meeker’s  testimony,  there  was  a break  in  the 
proceedings,  and  Sullivan  huddled  with  Sev- 
erance and  McLemore’s  probation  officer. 
Neither  of  them  knew  anything  about  the 
third  study.  “I  was  furious,”  Severance  said. 
“Meeker  had  every  opportunity  to  tell  us 
about  those  tests  and  he  didn’t.” 

Sullivan  says  that  had  he  known 
about  the  study,  he  would  not  have 
brought  the  case.  Unlike  Fortner’s  state- 
ments in  Stumpf,  which  did  more  to 
damage  his  personal  credibility  than  bol- 
ster substantive  claims  of  environmental 
contamination,  Meeker’s  surprise  disclo- 
sure about  PharmChem’s  internal  study 
went  to  the  heart  of  the  case  against  the 
sweat  patch.  Looking  back  on  the  meet- 
ing with  Meeker  before  the  hearing  and 
Meeker’s  failure  to  give  him  the  informa- 
tion he  asked  for,  Sullivan  said,  “My 
perception  was  that  he  was  willing  to  omit 
the  truth,  but  not  to  commit  perjury.” 

Sullivan  asked  that  the  case  be  dis- 
missed, and  the  judge  granted  his  request. 
PharmChem  made  no  public  statement  in  re- 
sponse to  subsequent  coverage  of  the  case 
in  the  Nevada  press  at  the  time.  Meeker  left 
the  company  shortly  after  the  case  and  now 
works  as  a toxicologist  at  a drug-testing  labo- 
ratory in  northern  California. 

After  McLemore,  Severance’s  office  no 
longer  relied  on  positive  sweat-patch  tests 
in  court  unless  there  was  substantial  evi- 
dence corroborating  a defendant’s  drug  use. 
The  outcome  in  McLemore  and  in  United 
States  v.  Snyder,  1 87  F.  Supp.2d  52  (ND  NY 
2002),  a subsequent  case  in  which  the  re- 
sults of  PharmChem’s  internal  studies  were 
introduced,  seemed  like  very  bad  news  for 
PharmChem  and  its  shareholders. 

In  the  Snyder  case,  the  presiding  judge 
ruled  that  the  company’s  internal  tests  “sup- 
port the  conclusion  that  the  sweat  patch  is 
susceptible  to  outside  contamination.”  The 
court’s  decision  in  Snyder  is  frequently  cited 
in  other  sweat-patch  cases  as  evidence  that 
the  patch  is  not  a reliable  indicator  of  drug 
use,  particularly  when  the  defendant’s  liv- 
ing conditions  suggest  the  possibility  that 
his  body  picked  up  traces  of  drugs  from  his 
environment.  United  States  v.  Alfonso,  284 
F.Supp.2d  193  (D  Mass.  2003)  revoked  a 
defendant’s  supervised  release  for  cocaine 
use  based  on  PharmChem’s  sweat  patch,  but 
the  court  indicated  great  unease  about  the 
reliability  of  the  sweat  patch. 


It’s  difficult  to  say  how  much  of 
PharmChem’s  financial  woes  have  come  as  a 
result  of  the  legal  battles  over  the  sweat 
patch,  but  in  2001,  the  year  the  Snyder  case 
was  argued,  sales  of  the  sweat  patch  dropped 
by  almost  35  percent.  Many  factors  may  be 
at  work,  including  the  struggling  economy 
and  competition  from  other  testing  provid- 
ers, but  McLemore  and  Snyder,  and  the 
negative  press  coverage  of  those  cases,  sug- 
gest that  PharmChem,  in  its  zeal  to  promote 
the  sweat  patch  and  defend  its  reputation, 
served  the  interests  of  neither. 

In  February  2003,  the  company  received 
a letter  from  NASDAQ  stating  that  the  value 
of  its  publicly  traded  stock  had  fallen  below 
$1  million,  the  minimum  amount  necessary 
for  its  shares  to  be  traded  on  that  exchange. 
Unless  the  company’s  finances  improved, 
the  exchange  warned,  PharmChem  would  be 
delisted  at  the  end  of  May. 

While  the  market  has  punished 
PharmChem,  the  federal  system  has  been 
slow  to  let  it  go.  With  the  blessing  of  the 
Administrative  Office,  most  probation  offices 
continue  to  use  the  sweat  patch  as  an  inde- 
pendent basis  for  prosecuting  offenders  for 
suspected  violations  of  their  supervised  re- 
lease. The  office  has  not  changed  its  position 
regarding  the  sweat  patch’s  validity,  and  the 
patch  is  still  relied  on  in  criminal  prosecu- 
tions in  40  federal  districts,  including 
probation  offices  in  Boston,  San  Francisco, 
Los  Angeles,  and  Kansas  City,  Missouri. 

PharmChem’s  contract  with  the  Admin- 
istrative Office  expired  at  the  end  of 2002  but 
was  extended  through  August  2003  while  the 
agency  goes  through  its  usual  practice  of 
soliciting  contract  proposals  for  drug  test- 
ing from  interested  companies.  Kimberly 
Golder,  a probation  administrator  at  the  Ad- 
ministrative Office,  declined  to  comment 
directly  on  whether  PharmChem’s  finances 
and  the  ongoing  controversy  surrounding 
the  sweat  patch  would  affect  the  company’s 
chances  of  securing  a new  contract  with  her 
office.  “They  have  the  right  to  bid,”  she  said, 
“just  like  everyone  else.”  | 

Lara  A.  Bazelon  is  a federal  public  defender 
in  Los  Angeles.  This  article  originally  ap- 
peared in  Legal  Affairs.  Reprinted  with 
permission. 

[Editor’s  Note:  In  the  meantime,  PharmChem 
has  potentially  lost  its  federal  office  of  the 
court’s  contract.  The  following  statement 
was  issued  by  PharmChem  in  a press  release 
on  its  website,  www.pharmchem.com,  con- 
cerning the  restructuring  of  its  bank  debt: 
“The  Company  believes  that  the  Bank  re- 


quired these  modifications  because  of  the 
possible  loss  of  all  or  a significant  portion  of 
the  Administrative  Office  of  U.S.  Courts 
(“AOUSC”)  drug  testing  contract  which  was 
previously  announced  on  October  16,  2003. 
The  Company  has  filed  a protest  with  GAO 
seeking  recovery  of  at  least  one-third  of  the 
AOUSC  contract.  On  December  31,  2003, 
the  Company  agreed  to  yet  another  exten- 
sion of  the  original  contract  whereby  testing, 
by  the  Company  on  a national  basis,  may 
continue  until  April  30, 2004.  The  Company 
has  granted  numerous  contract  extensions 
to  AOUSC  since  the  expiration  of  the  cur- 
rent contract  late  in  2002.  Estimated  sales 
from  the  AOUSC  drug  testing  work  for  2003 
will  be  $7.4  million  or  26%  of  the  Company’s 
total  sales.”  The  company’s  financial 
troubles  appear  to  be  continuing  as  in  De- 
cember, 2003,  its  stock  was  delisted  by  the 
NASDAQ  securities  exchange. 

It  does  not  appear  that  any  prison  sys- 
tem uses  sweat  patches.  A pilot  project  in 
the  Washington  prison  system  in  2001-02 
revealed  the  sweat  patches  caused  allergic 
reactions  to  some  prisoners  and  were  readily 
subject  to  tampering,  with  some  of  the 
patches  being  removed  as  soon  as  the  pris- 
oner returned  to  his  cell,  and  were  affixed  to 
wall  lockers  for  the  duration  of  the  test.] 
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Prison  Rape  Elimination  Act  of  2003  Signed  Into  Law; 
Commission  to  Be  Formed  Soon 

by  Paige  Welch 


On  September  4,  2003,  President 
Bush  signed  the  Prison  Rape  Elimi- 
nation Act  of  2003  (H.R.  1707),  creating  the 
first  ever  federal  law  to  address  rape  behind 
bars.  Appointing  members  to  the  new  Na- 
tional Prison  Rape  Reduction  Commission 
created  by  the  law  will  be  the  first  step  in 
implementing  the  act. 

A diverse  coalition  of  advocacy  groups 
worked  for  years  to  bring  prisoner  rape  to 
the  attention  of  legislators  and  the  public. 
[Editor’s  Note:  Michael  Horowitz,  a fellow  at 
the  conservative  Hudson  Institute  in  Wash- 
ington DC  was  the  driving  force  in  pushing 
for  and  enacting  the  PREA.]  The  breadth  of 
the  coalition,  ranging  from  Focus  on  the  Fam- 
ily and  the  Christian  Coalition  to  the  NAACP 
and  the  National  Council  of  La  Raza,  ulti- 
mately gained  bi-partisan  support  for  the 
Prison  Rape  Elimination  Act.  It  was  passed 
unanimously  by  both  the  House  of  Repre- 
sentatives and  the  Senate.  Lara  Stemple, 
executive  director  of  Stop  Prisoner  Rape,  a 
human  rights’  organization  that  pushed  hard 
for  the  passage  of  the  PREA,  said  the  law 
“marks  historic  progress  on  the  most  ne- 
glected form  of  abuse  in  the  nation.” 

The  act  calls  for  a nationwide  research 
on  the  incidence  of  prisoner  rape,  the  estab- 
lishment of  national  standards  to  address  it, 
and  the  creation  of  a review  panel  that  will 
assess  the  performance  of  the  best  and  worst 
states  in  the  nation.  The  act  creates  three 
programs  in  the  Department  of  Justice:  one 
dedicated  to  collecting  national  prisoner  rape 
statistics  and  conducting  research;  one  that 
will  provide  information  and  assistance  on 
rape  prevention  to  authorities;  and  a third 
program  that  will  distribute  grant  money  to 
fund  state  efforts.  The  law  does  not  include 
measures  to  directly  aid  victims  of  prisoner 
rape  and  does  not  include  an  exemption  for 
rape  victims  from  the  Prison  Litigation  Re- 
form Act,  which  severely  impedes  prisoners’ 
access  to  the  courts  and  judicial  redress.  Both 
the  ACLU  and  Human  Rights  Watch  had 
pushed,  unsuccessfully,  for  this  exemption 
to  be  created.  The  law  cannot  be  enforced, 
and  provides  for  no  cause  of  action  by  rape 
victims. 

The  National  Prison  Rape  Reduction 
Commission  will  be  formed  to  conduct  a com- 
prehensive study  of  the  impacts  of  prisoner 
rape  over  a two  year  period,  then  develop 
recommended  national  standards  for  enhanc- 


ing the  detection,  prevention,  reduction, 
and  punishment  of  abuse  behind  bars.  The 
study  will  gather  information  and  statistics 
on  the  relationship  between  prisoner  rape 
and  prison  conditions,  the  characteristics 
of  prisoners  most  likely  to  commit  rape  and 
those  most  likely  to  be  victims,  to  what  ex- 
tent prison  rape  contributes  to  the  spread 
of  HIV,  and  an  evaluation  of  current  meth- 
ods of  reporting  prisoner  rape. 

The  Commission  will  be  composed  of 
nine  members  appointed  by  the  president 
and  members  of  Congress.  According  to 
the  text  of  the  law,  appointments  will  begin 
60  days  after  enactment,  and  the  commis- 
sion will  actually  meet  another  30  days  after 
that. 

With  the  passage  of  the  PREA,  many 
advocacy  groups  have  turned  their  atten- 
tion to  the  implementation  of  the  law. 
Several  have  suggested  candidates  to 
serve  on  the  Prison  Rape  Reduction  Com- 


mission, and  are  seeking  to  have  a say  on  the 
standards  that  will  be  created  through  the  law. 
“Just  passing  the  bill  itself  is  not  going  to 
save  anybody  from  being  raped,”  commented 
Pat  Nolan  of  Prison  Fellowship  Ministries  in 
an  article  on  the  organization’s  web  site.  “It’s 
what  follows  that  will  make  this  effort  suc- 
cessful in  protecting  prisoners.” 

Stop  Prisoner  Rape  has  already  submit- 
ted nominations  for  the  Prison  Rape 
Reduction  Commission,  including  a former 
prisoner  and  survivor  of  prisoner  rape.  “It  will 
help  immensely  if  knowledgeable  reformers 
are  appointed  to  the  commission,”  Stemple 
said.  “If  this  law  is  implemented  conscien- 
tiously, it  will  signify  attention  at  the  highest 
levels  of  government  to  a problem  that  has 
been  denied,  ignored,  and  trivialized  for  de- 
cades.” | 

Paige  Welch  is  an  intern  with  Stop  Prisoner 
Rape. 


Texas  Prison  Dentist  Settles 
Dentures  Suit  for  $3,150 

by  Jon  Michael  Withrow 


In  April,  2003,  a state  prison  dentist 
settled  for  $3,150  a 42  U.S.C.  § 1983 
suit  brought  by  a prisoner  in  the  federal 
district  court  for  the  Eastern  District  of 
Texas,  alleging  that  the  dentist  refused  to 
provide  dentures. 

Charles  Jackson,  a prisoner  at  the 
Texas  DCJ’s  Coffield  Unit,  began  request- 
ing dentures  from  prison  dentist  Joseph 
Mitchell  in  1995.  Jackson  is  missing  all  of 
his  front  teeth  and  several  back  teeth. 
Mitchell  denied  dentures  because  Jackson 
was  unable  to  successfully  pass  the  “brush 
test”  twice-in-a-row.  The  “brush  test”  indi- 
cates the  amount  of  plaque  on  a person’s 
teeth.  However,  evidence  was  produced 
showing  that  Mitchell  routinely  provided 
dentures  to  “white”  prisoners  after  pass- 
ing only  one  “brush  test.”  Mitchell  is  white, 
Jackson  is  black. 

Mitchell  claimed  that  he  was  only  fol- 
lowing policy.  Jackson  responded  that  he 
was  unable  to  chew  his  food  in  the  5 to  10 
minutes  allowed  to  eat  a meal  and  that  chew- 
ing food  with  his  gums  was  painful. 

In  denying  Mitchell’s  motion  for  sum- 
mary judgment,  the  court  noted  that  this 


was  the  second  time  that  Mitchell  was  before 
it  on  a claim  of  denial  of  dental  treatment  for 
failure  to  pass  the  “brush  test.”  In  the  previ- 
ous case,  Mitchell  was  found  liable  and 
ordered  to  pay  the  prisoner  $1,000  in  dam- 
ages. See:  Coats  v.  Moore,  USDC  EDTX,  Case 
No.  6:96-CV-283.  [PLN,  Sep.  1998], 

Mitchell  appealed  the  denial  of  summary 
judgment  to  the  Fifth  Circuit  Court  ofAppeals 
who  denied  his  claim  of  qualified  immunity  in 
an  unpublished  opinion.  A hotly  contested 
issue  was  whether  the  “continuing  tort  doc- 
trine” applied  to  toll  Texas’  2-year  statute  of 
limitations  so  that  Jackson  could  claim  delib- 
erate indifference  for  the  entire  six  years  that 
he  went  without  dentures.  The  district  court 
ruled  that  it  was  applicable  and  the  Fifth  Cir- 
cuit declined  to  intervene.  See:  Jackson  v. 
Mitchell,  5th  Cir.  Case  No.  02-40305. 

Jackson  finally  got  his  dentures  with 
$3, 150  deposited  into  his  prison  account.  He 
represented  himself  pro  se  with  this  writer, 
Jon  Withrow,  defending  on  summary  judg- 
ment and  in  the  court  of  appeals.  Settlement 
was  arranged  through  a court-appointed  at- 
torney. See:  Jackson  v.  Mitchell,  USDC  EDTX, 
Tyler  Division,  Case  No.  6:01-CV-159.  | 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 


Daniel  E.  Manville 

Co-Author  of  the  “Prisoner’s 
Self-Help  Litigation  Manual” 
3rd  Edition 
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DOJ  Investigates  CMS  Health  Care  At  Missouri  Prison 

by  Michael  Rigby 


A negations  of  improper  medical  treat- 

.ZAinent,  lack  of  medical  treatment,  and 
several  suspicious  deaths  at  the  Women’s 
Eastern  Reception,  Diagnostic  and  Correc- 
tional Center,  a state  women’s  prison  in 
Vandalia,  Missouri,  has  prompted  an  inves- 
tigation by  the  Civil  Rights  Division  of  the 
U.S.  Department  of  Justice  (DOJ).  Healthcare 
services  at  the  prison  are  provided  by  Cor- 
rectional Medical  Services  (CMS). 

Death  is  no  stranger  at  the  Vandalia 
prison.  On  March  23, 2003,  Crystal  Smith  was 
found  unresponsive  in  her  cell.  She  was  later 
pronounced  dead.  Her  sister,  Angela  Smith 
Hynes,  voiced  concerns  that  Smith  may  have 
been  denied  needed  medications. 

On  July  2,  2003,  Vandalia  prisoner 
Al’Deana  Simmons,  33,  was  pronounced 
dead  after  she  was  discovered  uncon- 
scious. Prison  officials  told  her  mother, 
Virginia  Terry,  that  she  had  choked  on  her 
breakfast;  however,  the  death  certificate 
listed  the  cause  of  death  as  a ruptured 
aneurysm.  Terry  said  that  her  daughter 
had  been  complaining  about  poor  health 
care  at  the  prison  in  her  letters  and  phone 
calls  home.  Simmons  called  home  the  day 
before  she  died.  “She  said  her  head  was 
sizzling  and  that  she  was  going  blind,”  said 
Terry.  “The  prison  doctor  saw  her  for  10 
minutes  and  said  nothing  was  wrong.” 

In  September  1999,  Stephanie  Rane  Sum- 
mers, 48,  died  from  untreated  hepatitis  C at  a 


By  now  the  observant  reader  will 
have  noticed  that  this  issue  of 
Prison  Legal  News  is  48  pages  in  length 
rather  than  40.  PLN  recently  switched  print- 
ers which  offered  a variety  of  services, 
including  higher  quality  newsprint  and  also 
allows  us  to  expand  in  size,  something  our 
previous  printer  was  unable  to  do  with  their 
equipment.  When  PLN  first  started  publish- 
ing in  1990  we  consisted  of  10  photocopied 
pages.  We  have  grown  substantially  since 
then. 

We  also  offer  more  advertising  which  is 
what  is  allowing  us  to  expand  PLN’s  size  at 
this  time.  For  several  years  now  we  have  re- 
mained committed  to  using  advertising 
content  to  support  our  editorial  content  with 
a ratio  of  25%  ads  and  75%  news  and  legal 
information.  As  we  expand  in  size  and  circu- 
lation we  hope  to  be  able  to  bring  our  readers 


Columbia,  Missouri  hospital  after  being 
transferred  there  from  the  Vandalia  prison. 
The  state  had  granted  Summers  a medical 
parole  just  13  hours  before  her  death,  said 
Summers’  sister,  Sara  Gilpin.  According  to 
Gilpin,  for  2 Vi  years  prison  doctors  refused 
to  test  her  sister  for  hepatitis  C or  evaluate 
her  for  placement  on  a liver  transplant  list, 
even  though  it  was  recommended  by  out- 
side doctors  who  examined  Summers.  “All 
my  sister  was  ever  given  was  vitamin  K 
shots  to  help  (blood)  clotting  and  water 
pills  to  remove  the  fluid,”  said  Gilpin,  who 
has  filed  a federal  lawsuit  over  her  sister’s 
death. 

Life  threatening  problems  are  endemic 
at  the  Vandalia  prison.  On  July  4, 2003,  13 
women  were  taken  to  the  hospital  because 
a CMS  nurse  gave  them  the  wrong  medica- 
tion.  One  woman  was  rushed  to  the 
hospital  by  ambulance  and  placed  in  inten- 
sive care.  Several  other  women  were 
admitted,  and  four  were  kept  for  observa- 
tion. The  women,  all  of  whom  were 
supposed  to  receive  Prozac,  were  possibly 
given  Sinequan  instead,  said  CMS  spokes- 
man Ken  Fields.  Like  Prozac,  Sinequan  is 
an  antidepressant  but  with  sedative-like 
effects.  (CMS  has  a history  of  overdosing 
prisoners  on  the  wrong  medication.  See 
PLN,  October  2002.) 

The  DOJ’s  Civil  Rights  Division  is  now 
investigating  complaints  about  the  quality 

From  the  Editor 

by  Paul  Wright 

still  more  quality  news  and  information  you 
can  use. 

Our  past  survey  responses  have  in- 
dicated that  our  prisoner  readers  in 
particular  are  interested  in  more  ads  for 
businesses  and  services  that  are  aimed 
at  or  cater  to  prisoners  and  their  fami- 
lies. If  you  know  of  such  businesses, 
please  send  us  their  name  and  contact 
information  and  we  will  contact  them  to 
determine  whether  they  are  interested  in 
advertising  in  PLN. 

Expanding  our  size  also  allows  us  to 
speed  up  the  pace  at  which  we  report  our 
news.  One  of  our  goals  for  this  year  is  to 
cut  down  the  lag  time  between  when  news 
occurs  and  when  we  report  it.  One  of  the 
many  benefits  of  no  longer  being  impris- 
oned is  the  speed  at  which  1 can  now  access 
information  for  reporting  in  PLN.  This  in- 


of  medical  care  CMS  is  providing  at  the  prison. 
Under  the  Civil  Rights  of  Institutionalized 
Persons  Act,  the  U.S.  Attorney  General  may 
investigate  institutions  such  as  nursing 
homes  and  prisons  and  initiate  civil  actions 
to  remedy  a “pattern  or  practice”  of  unlawful 
conditions,  42  U.S.C.  § 1997a.  (Ironically,  CMS 
was  awarded  its  first  Missouri  contract  un- 
der former  governor  John  Ashcroft  in  1992. 
As  U.S.  Attorney  General,  Ashcroft  now 
heads  the  DOJ.) 

The  Missouri  Department  of  Correc- 
tions has  attempted  to  stymie  the 
investigation  by  refusing  investigators 
access  to  the  prison  infirmary  or  staff,  and 
requiring  that  prisoners  be  interviewed 
only  in  the  visitation  area  during  normal 
visiting  hours.  Nonetheless,  investigators 
made  3 trips  to  the  prison  and  interviewed 
127  prisoners.  Terry  and  Gilpin  also  met 
with  investigators,  providing  them  with 
medical  records  and  other  evidence. 

At  the  DOJ’s  request,  the  American  Civil 
Liberties  Union  (ACLU)  interviewed  several 
women  at  the  prison  and  has  launched  its 
own  investigation  into  51  complaints  about 
health  care  in  Missouri  prisons.  (For  more  on 
CMS’s  bad  medicine  see  PLN,  December 
2000,  p.  1.  and  Prison  Nation : The  Warehous- 
ing of  America  s Poor.)  | 

Sources:  The  Kansas  City  Star,  St.  Louis  Post- 
Dispatch 


eludes  getting  most  federal  appellate  and  U.S. 
Supreme  Court  decisions  the  day  they  are  is- 
sued. 

Please  continue  sending  your  news  and 
clippings  to  us.  It  is  an  important  source  of 
information  and  allows  us  to  further  research 
stories  of  interest  to  PLN  readers. 

PLN  now  has  more  than  3,800  subscrib- 
ers, which  is  more  than  at  any  point  in  our 
history.  We  are  working  diligently  to  in- 
crease our  readership  which  is  difficult  to 
do  with  virtually  no  budget  for  outreach  or 
sample  mailings.  You  can  help  in  this  effort 
by  letting  others  know  about  PLN  and  en- 
couraging them  to  subscribe.  We  are  happy 
to  send  additional  subscription  flyers  on 
request.  Just  let  us  know  how  many  you 
need  and  can  receive.  Enjoy  this  issue  of 
PLN  and  please  encourage  others  to  sub- 
scribe. | 
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Louisiana  Prosecutors  Have  “Ties”  to  Murder 

by  Gary  Hunter 


Lawrence  Jacobs  Jr.  was  on  trial  for 
first  degree  murder  in  Jefferson  Par- 
ish Louisiana  when  an  assistant  district 
attorney  approached  him  and  whispered 
“We’re  going  to  hang  you  boy.” 

Lawrence  Jacobs  Sr.,  who  was  only  in 
the  courtroom  to  support  his  son,  didn’t  hear 
the  words  but  he  got  the  same  message 
when  he  looked  at  the  prosecutor’s  neck- 
ties. Assistant  District  Attorney  Cameron 
Mary  sported  a bright  red  tie,  six  inches  wide, 
with  a white  hangman’s  noose.  Another  pros- 
ecutor wore  a tie  with  the  Grim  Reaper 
embroidered  on  front. 

“That’s  when  it  really  hit  me,”  said  the 
elder  Jacobs.  “These  guys  are  out  to  kill  my 
son.  And  they’re  making  light  of  it.” 

The  ties  were  gifts  from  another 
prosecutor’s  wife.  In  a way  the  ties  reflect 
the  attitude  of  Jefferson  Parish  residents. 
While  the  murder  rate  in  Jefferson  Parish  is 
low  compared  to  New  Orleans  as  a whole,  its 
residents  have  put  eleven  people  on  death 
row  in  the  last  five  years  compared  to  two 
for  New  Orleans.  Jefferson  Parish,  a suburb 
of  New  Orleans  had  38  murders  in  2002  com- 
pared with  258  in  the  city  itself. 

District  Attorney  Paul  D.  Connick  Jr. 
called  the  neckties  “totally  inappropriate 
and  unprofessional.  They  only  wore  the 
ties  a few  times,”  he  said.  But  a behind 
the  scenes  investigation  reveals  a disturb- 
ing attitude. 

Robert  Burns,  a retired  Jefferson  Parish 
judge,  says  that  not  long  ago  a prosecutor 
winning  a death  sentence  would  receive  a 
plaque  from  his  peers  engraved  with  a hy- 
podermic needle  and  the  name  of  the 
condemned  man.  District  attorneys  in  Baton 
Rouge  are  known  to  celebrate  death  penalty 
convictions  with  office  parties  replete  with 
steak  dinners  and  Jim  Beam  whiskey. 

Sara  Ottinger,  a New  Orleans  defense 
lawyer,  admits  that  defense  attorneys  also 
occasionally  join  in  the  death  penalty  hu- 
mor. She  says  the  gravity  of  such  situations 
requires  this  type  of  release. 

Nor  is  Louisiana  alone  in  its  approach 
to  capital  punishment.  One  Texas  prosecu- 
tor has  formed  a “Silver  Needle  Society” 
while  another  sports  a hangman’s  noose 
over  her  office  door.  A former  attorney  gen- 
eral for  Mississippi  kept  a toy  electric  chair 
that  buzzed  on  top  of  his  desk. 

Neither  does  it  help  that  Jacobs  Jr.  is 
black.  Jefferson  Parish,  which  is  two-thirds 
white,  is  also  where  former  Ku  Klux  Klan 


leader  David  Duke  was  elected  state  repre- 
sentative in  1987  and  where  he  began  his 
almost  successful  grassroots  campaign  for 
governor. 

Connick  adamantly  denied  charges  of 
racism.  “That’s  completely  unwarranted,”  he 
said. 

But  as  the  elder  Jacobs  puts  it,  “I  mean, 
who  else  got  strung  up?” 


Jacobs  Jr.  has  since  won  a new  trial.  His 
attorney  has  filed  ninety-one  pretrial  mo- 
tions. Not  surprisingly,  one  is  a “Motion  to 
prohibit  prosecutors  from  wearing  tasteless 
and  improper  garb  in  the  courthouse.”  Ap- 
parently the  ties  had  become  a noose-ance. 
■ 

Source:  The  New  York  Times 
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CCA  Prison  Under  Gang  Control:  Death  and  Injury  Suits  Filed 

by  Gary  Hunter 


Two  suits  were  filed  against  Correc- 
tions Corp.  of  America  (CCA)  in  less 
than  a week.  On  April  15, 2003  the  family  of 
lulai  Amani  sued  CCA  and  the  state  of  Ha- 
waii for  “wrongful  conduct”  resulting  in 
Amani ’s  death.  The  lawsuit  came  exactly  two 
years  from  the  date  Amani  died  in  the  Flo- 
rence Correctional  Center  (FCC)  in  Arizona. 

A week  earlier  Victoriano  Ortiz  also  sued 
CCA  and  the  state  of  Hawaii  for  a severe  beat- 
ing he  received  at  the  hands  of  gang  members 
in  FCC.  Both  incidents  occurred  less  than  a 
week  apart;  both  men  were  transfer  prison- 
ers from  Hawaii,  being  housed  in  the  private 
prison. 

Amani,  then  24,  died  of  a heart  attack 
induced  by  a drug  overdose  when  packets 
of  methamphetamine  he  had  swallowed  burst 
open  in  his  stomach.  Amani  was  a member  of 
the  United  Samoan  Organization  (USO) 
which,  at  the  time  of  his  death,  had  complete 
control  of  the  CCA  prison. 

USO  took  over  the  Florence  prison  on 
September  12, 2000  “during  a riot  forpower,” 
investigators  said.  Since  that  time,  gang  mem- 
bers openly  and  actively  controlled  “the 
trafficking,  use,  sale  of  illicit  drugs,  the  mak- 
ing and  use  of  swipe  [a  prison-made  alcoholic 
beverage]  ...  and  violent  acts  to  inmates  as 
well  as  staff,”  said  Gang  Intelligence  Sgt. 
Patrick  Kawai.  “It  is  known  that  every  recent 
major  assault  that  happened  was  related  to 
the  USO  family,”  said  Kawai  after  the  2001 
audit.  The  USO  also  trafficked  in  sex  with 
female  prisoners  detained  by  Immigration. 
Reports  did  not  say  if  the  sex  was  consen- 
sual. 

James  Kawashima,  attorney  for  Amani’s 
family,  says  that  Amani  was  forced  to  join 
USO  and  “was  being  used  by  the  gang  as  a 
mule  to  smuggle  drugs.”  He  points  to  the 
fact  that  Amani  had  no  prior  history  of  drug 
use  and  that  his  death  was  due  to  “a  drug 
overdose,  the  mechanism  of  which  was  in- 
consistent with  recreational  use  but 
consistent  with  drug  smuggling  under  the 
direction  of’  the  USO. 

Sgt.  Kawai ’s  report  admits  that  “some 
(inmates)  are  joining  the  USO  family  just 
to  be  protected  by  it.  Other  innocent  non- 
members are  simply  just  getting  beat  on 
for  no  reason  at  all.  Inmates  are  afraid,”  he 
said.  Kawashima  also  says  that  FCC  has 
been  uncooperative  in  relinquishing 
Amani’s  autopsy  report  and  other  infor- 
mation. The  auditor’s  report  confirms  that 
prisoners  are  “indicating  FCC  is  covering 


up  chain  of  events  leading  to  lulai  Amani’s 
death.” 

Victoriano  Ortiz  was  beaten  by  as  many 
as  four  USO  members  on  the  FCC  rec-yard 
on  August  12,  2001.  Gang  members  had 
been  drinking  heavily  prior  to  the  attack. 
Ortiz’s  beating  was  so  brutal  that  he  had  to 
be  airlifted  to  a local  hospital  where  he  re- 
quired treatment  for  seven  days.  The 
rec-yard  incident  involved  a total  of  twenty- 
three  prisoners. 

Because  the  USO  had  so  effectively 
taken  over  the  prison,  guards  could  only 
watch  as  Ortiz  was  beaten.  Guards  even 
admitted  being  fearful  of  the  gang.  One 
guard  “openly  admitted  to  ‘bringing  in 
drugs’  [as]  protection  from  the  USO’s.” 

In  his  lawsuit,  Ortiz  alleges  that  imme- 
diately after  the  Sept.  2000  takeover,  then 
warden  Pablo  Sedillo  “told  the  USO’s  that 
they  could  do  whatever  they  wanted  as  long 
as  they  didn’t  hurt  the  guards.”  Ortiz  main- 
tains that  “in  doing  so  Sedillo  made  the 
USOs... managers  of  the  facility,  jeopardiz- 
ing the  safety  of  all  non-USO-affdiated 
residents.” 

Ortiz  allegations  are  not  as  far-fetched 
as  they  sound.  After  the  audit,  Sgt.  Kawai 
wrote  in  his  report,  “At  this  point  we  know 
that  the  USO  family  runs  the  facility.”  This 
statement  spurred  Ted  Sakai,  then  Hawaii 
Department  of  Public  Safety  Director  to  in- 
form CCA  that  Sedillo  was  using  the  USO 
to  govern  the  prison. 

Under  the  tenure  of  Warden  Sedillo, 
FCC  had  become  so  violent  that  two  of  the 
female  auditors  assigned  to  inspect  the 
prison  in  April  2001  were  not  allowed  in- 
side for  fear  of  their  safety.  That  month  alone 
had  produced  two  dead  prisoners,  six  more 
who  had  been  assaulted  and  a riot  that  left 
a guard  with  six  stitches. 

Through  it  all  CCA  insisted  that  gang 
activity  in  FCC  was  minimal.  Auditors  said 
otherwise. 

During  the  auditor’s  inspection, 
Kawai  personally  noted  that  guards 
“wear  no  restraints  on  their  person 
should  the  need  occur  to  restrain  a hos- 
tile inmate.  I never  once  observed  an 
officer  frisk  search  or  strip-search  an  in- 
mate. I never  once  observed  an  officer 
go  through  any  inmate’s  property  or 
search  anything  an  inmate  was  carrying 
...  Furthermore,  it  would  appear  that  in- 
mates have  no  fear  to  transport  anything 
on  their  persons.” 


During  the  tour  Sgt.  Kawai  also  found  a 
5-gallon  bucket  of  swipe  in  the  kitchen.  One 
prisoner  admitted  to  being  drunk  when  he 
participated  in  the  riot  that  injured  Ortiz.  Au- 
ditors concluded  that  “there  appears  to  be 
widespread  drug  introduction  into  the  facil- 
ity by  (FCC)  staff  members”  and  labeled  the 
unit  a “prison  in  turmoil.” 

Because  Hawaii’s  prisons  are  over- 
crowded and  the  islands  offer  limited  physical 
space  they  have  quickly  become  CCA’s  larg- 
est customer.  The  island-state  pays  CCA  $20 
million  a year  to  house  1,100  prisoners.  In 
200 1 , 550  of  those  prisoners  were  at  FCC.  Over 
100  were  USO  members. 

CCA  maintains  two  types  of  prisons  in 
Arizona.  One  type  houses  Arizona  prisoners 
and  is  under  the  watchful  eye  of  the  Arizona 
DOC.  The  second  type,  however,  houses  out- 
of-state  prisoners  over  which  the  state  has 
no  authority  at  all.  According  to  former  De- 
partment of  Corrections  Director  Terry 
Stewart,  “Right  now,  you  can  build  a prison 
anywhere  in  Arizona,  and  the  only  thing  you 
have  to  meet  is  the  building  code.” 

Presently,  CCA’s  contract  with  Arizona 
requires  only  that  they  report  any  escapes 
and  reimburse  the  state  for  any  assistance  in 
capturing  escapees.  Following  the  CCA  scan- 
dal, Stewart  asked  the  legislature  to  give  him 
more  control  over  All  of  Arizona’s  private  pris- 
ons. CCA  had  fdled  the  Florence  facility  with 
some  of  Hawaii’s  most  violent  offenders.  FCC 
is  only  an  hour  away  from  both  Tucson  and 
Phoenix. 

Stewart  suggested  that  the  state  ban 
CCA  from  importing  sex  offenders  and  other 
maximum  security  prisoners.  Presently,  Cali- 
fornia does  not  allow  any  out-of-state 
prisoners;  Oklahoma  does  not  accept  sex  of- 
fenders and  even  the  lock-em-up  state  of 
Texas  has  become  more  restrictive.  Not  sur- 
prisingly, however,  Stewart’s  proposals  died 
in  the  2000-200 1 legislature.  Private  prison 
vendors  are  notoriously  generous  with  their 
campaign  contributions. 

Ironically,  Sen.  Pete  Rios,  D-Hayden,  who 
introduced  the  bill  that  would  have  provided 
more  prison  oversight,  was  awaiting  primary 
election  returns  in  September  2000  when  he 
learned  that  all  major  highways  out  of  Flo- 
rence had  been  blocked  because  of  a hostage 
situation  at  FCC.  The  90-minute  melee,  which 
began  over  how  some  rice  was  cooked,  left 
three  guards  injured  and  a variety  of  destruc- 
tion, including  broken  windows  and  smashed 
televisions  and  computers. 
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To  this  point  Arizona  has  not  indi- 
cated that  they  will  restrict  or  otherwise 
sanction  CCA.  Publicly  traded,  CCA  is  the 
largest  private  prison  vendor  in  the  United 
States.  The  Nashville,  Tennessee  based 
company  has  5,600  prison  beds  in  Arizona 
alone.  CCA  employs  1,300  Arizona  resi- 
dents bringing  the  state  $40  million  a year 
in  wages  and  $2  million  annually  in  local 
taxes. 


CCA  recently  transferred  200  of  the  Ha- 
waii’ prisoners  to  other  facilities  in  order  to 
make  room  for  federal  prisoners  who  will  be 
sent  to  FCC.  CCA  collects  $91  per  day  for 
federal  prisoners  and  only  $6 1 per  day  for 
Hawaii’s  prisoners.  About  400  island  pris- 
oners will  remain  at  the  Arizona  prison.  | 

Sources:  Arizona  Daily  Star,  Arizona  Star 
Bulletin,  Honolulu  Advertiser 


Black  Prison  and  Jail  Employees  Win 
Discrimination  Lawsuits 


Kentucky 

In  October  2002,  a federal  jury  awarded 
a former  Fayette  County  Jail  guard  $ 1 96,000. 
James  Young  Sr.,  an  African  American,  was 
fired  from  the  jail  in  1993  after  complaining 
for  over  a year  that  black  workers  at  the  jail 
were  not  regarded  as  equal  to  whites  and 
that  former  jailer  Ray  Sabbatine  passed  over 
blacks  for  promotions  and  assigned  them  to 
worse  shifts  and  jobs. 

In  an  October  28,  2002  statement,  one 
of  Young’s  two  attorneys,  Debra  Ann  Doss, 
said  Young’s  complaints  led  Sabbatine  to 
move  him  from  1 st  shift  to  3rd  shift  and  then 
accuse  him  falsely  of  being  a sexual  preda- 
tor, for  which  he  was  fired. 

Young  filed  suit  in  1995.  After  battling 
several  summary  judgment  motions  and 
twice  going  to  the  6th  U.S.  Circuit  Court  of 
Appeals,  his  claim  was  presented  to  a jury  in 
March  2002.  However,  the  jury  was  unable 
to  reach  a verdict. 

Young  received  a new  trial  in  October 
2002.  This  time  the  jury  held  that  racial  dis- 
crimination and  retaliation  were  the  reasons 
Young  was  fired  and  awarded  him  $ 100,000 
in  punitive  damages  and  $96,000  in  actual 
damages.  “Mr.  Young  is  happy  to  have  his 
dignity  back  publicly,”  said  Doss.  See:  Young 
v.  Sabbatine,  USDC  EDKY,  Case  No.  5:1995- 
CV-00370. 

Minnesota 

The  Minnesota  Department  of  Correc- 
tions has  agreed  to  create  an  African 
American  Employment  Task  Force  and  to  pay 
$440,000  to  settle  a racial  discrimination  suit. 
Terms  of  the  settlement  were  released  on 
December  3 1 , 2002. 

The  lawsuit,  filed  on  March  4, 1999,  al- 
leged that  for  years  the  state  prison  system 
had  routinely  denied  black  workers  promo- 
tions, forced  them  to  work  in  hostile 


environments  and  disciplined  them  more  se- 
verely than  others. 

The  newly  formed  task  force  will  be 
comprised  of  a seven-member  panel.  Four  of 
the  members  will  be  appointed  by  the 
NAACP,  the  other  three  will  be  appointed 
by  the  department.  The  task  force  will  moni- 
tor the  retention  of  black  workers  as  well  as 
their  discipline,  training,  hiring  and  promo- 
tion. “The  good  ol’  boy  system  may  never 
go  away  completely,  but  I’m  elated  to  know 
we’ll  have  input  to  make  sure  we  know  what’s 
going  on  in  hiring  and  training,”  said  attor- 
ney Jeffrey  Anderson  of  the  law  firm 
Reinhardt  and  Anderson,  who  represented 
the  workers. 

The  settlement  will  be  distributed  as 
follows:  Michael  Dugar,  a former  Lino  Lakes 
prison  therapist  who  was  several  times 
skipped  over  for  promotion,  will  receive 
$100,000.  Lino  Lakes  prison  guard  Traci 
Dunlap,  who  claimed  she  was  subjected  to 
hostility  and  harassment  from  co-workers 
and  supervisors,  will  receive  $47,000. 
Jacqueline  Scott,  a former  Shakopee  prison 
community  services  specialist  who  alleged 
a supervisor  constantly  harassed  her,  will 
receive  $50,000.  The  remaining  $ 1 93,000  will 
go  to  the  law  firm  of  Reinhardt  and  Ander- 
son. 

Although  Corrections  Department 
spokeswoman  Shari  Burt  said  in  a statement 
that  the  department  was  aware  of  the  need 
for  diversity  in  the  work  force,  she  made  clear 
that  the  settlement  included  no  admission 
of  culpability  by  the  DOC. 

As  of  December  2002,  claims  the  DOC, 
3.2  percent  of  its  3,889  workers  are  black, 
nearly  equal  to  the  state’s  3.5  percent  over- 
all black  population  as  reported  by  the  2002 
census.  | 

Sources:  Lexington  Herald-Leader, 
Minneapolis  Star  Tribune,  St.  Paul  Pioneer 
Press 
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2003  Washington  Legislative  Round  Up 


In  its  2003  session  the  Washington  leg- 
islature enacted  numerous  laws  affect- 
ing prisoners.  Highlights  of  the  most  relevant 
laws  are  as  follows: 

Regional  Jails 

Substitute  House  Bill  1609  instructs  the 
Sentencing  Guidelines  Commission  to 
present  a plan  by  Dec.  31, 2003,  for  creating 
“pilot  regional  correctional  facilities,”  and 
establishing  a “regional  corrections  author- 
ity.” 

The  law  does  not  make  clear  what  ben- 
efits will  be  realized  by  creating  these  new 
prisons.  Other  than  pre-trial  detainees,  SHB 
1609  directs  that  the  new  facilities  will  only 
house  prisoners  serving  sentences  of  60 
days  to  two  years  and  “must  accept  inmates 
serving  terms”  of  more  than  one  year.  Which 
could  impact  the  DOC’s  population. 

Sex  Offender  Website  Expansion 

Senate  Bill  5410  amends  RCW  4.24.550, 
relating  to  sex  offender  notification.  This  law, 
which  previously  only  allowed  Level  III  sex 
offenders  to  be  posted  on  the  state’s  web 
site,  now  allows  Level  II  offenders  as  well. 
SB  5410  allows  the  same  information  to  be 
posted  about  a Level  II  sex  offender  as  is 
allowed  for  a Level  III,  “provided  it  is  per- 
missible under  state  and  federal  law.” 

The  new  law  also  now  allows  for  state 
funds  to  pay  for  the  web  site  where  before  it 
was  to  be  funded  by  federal  grants  or  other 
sources  “other  than  state  funds.”  Apparently 
such  funding  was  not  forthcoming. 

Jail  Booking  Fees 

This  law  amends  RCW  70.48.390  to  re- 
quire anyone  booked  into  a city,  county,  or 
regional  jail  to  pay  a “booking  fee”  of  up  to 
$100.  The  law  allowsjail  staff  to  immediately 
collect  the  fee  from  any  money  in  the  pos- 
session of  the  person  being  booked.  If  a 
person  has  no  money  at  the  time  of  booking, 
he  will  be  billed  through  the  court  where  he 
or  she  has  charges  pending. 

If  the  charges  against  the  prisoner  are 
dismissed  or  the  person  is  acquitted,  the 
sheriff  is  to  refund  the  booking  fee  by  mail- 
ing it  to  the  person  at  his  last  known  address. 
PLN  has  previously  reported  successful 
class  action  lawsuits  in  other  states  that  have 


by  Lonnie  Burton 

challenged  the  constitutionality  and  imple- 
mentation of  this  type  of  jail  booking  fee  on 
due  process  grounds. 

Venue  to  Challenge  Agency  Actions 

Engrossed  Substitute  House  Bill  1530 
works  a change  to  RCW  34.05.570,  relating 
to  the  jurisdictional  venue  for  challenging  a 
state  agency’s  action  (such  as  the  promul- 
gation of  new  rules  by  the  Department  of 
Corrections)  under  the  Administrative  Pro- 
cedure Act.  Previously,  one  who  wished  to 
challenge  a state  agency’s  administrative 
decision  had  to  file  for  a declaratory  judg- 
ment in  Thurston  County  Superior  Court 
only.  Now  the  petitions  may  also  be  filed  in 
Clark,  Spokane,  Whatcom,  and  Yakima  coun- 
ties. 

Post-Conviction  DNA  Testing 

House  Bill  1391  amends  RCW 
10.73.170  and  the  procedure  for  post-con- 
viction DNA  testing.  A prisoner  who 
believes  DNA  testing  may  exonerate  them 
for  the  crime  they  have  been  convicted  of 
committing,  and  who  have  been  denied 
post-conviction  DNA  testing  may  now 
petition  the  State  Office  of  Public  Defense 
for  DNA  testing.  The  Office  of  Public  De- 
fense will  then  forward  the  request  to  the 
county  prosecutor’s  office.  This  provision 
is  effective  only  until  Jan.  1,  2005,  after 
which  all  DNA  issues  must  be  raised  at 
trial  or  on  appeal. 

This  new  law  also  contains  an  avenue 
of  appeal  when  a county  prosecutor  denies 
a request  from  the  Office  of  Public  Defense 
for  DNA  tests.  The  appeal  will  go  to  the  at- 
torney general’s  office,  who  is  then 
supposed  to  provide  DNA  testing  if  it  deter- 
mines that  “it  is  likely  that  DNA  testing  would 
demonstrate  innocence  on  a more  probable 
than  not  basis.” 

Sex  Offender  Supervision  Hearings 

This  law  makes  numerous  amendments 
to  RCW  9.95.435,  .017,  .055,  .070,  .120,  .440, 
and  1 10.  While  most  of  the  changes  are  mi- 
nor, all  relate  to  conducting  hearings  of  sex 
offenders  who  are  alleged  to  have  violated 
post-release  conditions.  The  most  significant 
change  increases  from  15  to  30  the  number 
of  days  in  which  a non-incarcerated  person 
may  be  held  prior  to  a hearing,  and  from  five 


to  30  days  for  a prisoner  in  total  confine- 
ment. 

The  parole  board  may  also  now  deter- 
mine whether  probable  cause  exists  to 
substantiate  the  charges,  and  must  make 
such  determination  within  48  hours  of  the 
allegation  of  violation. 

All  other  changes  to  the  statutes  are 
remedial  and  minor,  such  as  changing  “peni- 
tentiary” to  “correctional  institution”  or 
changing  dates. 

Hepatitis  Law  Passed,  Ignores  Prisoners 

This  law  creates  new  laws  and  amends 
old  ones  relating  to  the  prevention  and  treat- 
ment of  hepatitis  C.  But  the  law  is  especially 
noteworthy  for  what  it  doesn’t  say. 

SB  5039  directs  the  Secretary  of  Health 
to  develop  a plan  for  the  management  of 
hepatitis  C.  Among  the  people  the  secretary 
is  to  consult  with  to  develop  the  plan  are  the 
public,  patient  groups,  state  agencies,  health 
departments,  clinical  laboratories,  scientists, 
the  University  of  Washington,  and  relevant 
health  care  associations.  There  is  not  a word 
contained  anywhere  in  the  bill  about  prison- 
ers or  their  advocates. 

This  is  troublesome  due  simply  to  the 
high  rate  of  hepatitis  C among  those  who 
are  incarcerated  versus  those  who  aren’t. 
As  a large  number  of  those  who  contracted 
the  disease  did  so  through  drug  use,  and 
as  drug  offenders  usually  are  serving  sen- 
tences much  shorter  than  other  prisoners, 
thus  released  back  into  society  more  regu- 
larly,  the  fact  that  the  legislature 
completely  ignored  this  section  of  the 
population  may  not  be  as  surprising  as  it 
is  disturbing.  Especially  given  the  fact  that 
the  Washington  DOC  does  not  treat  pris- 
oners infected  with  hepatitis  C.  Most 
significant  is  the  fact  that  HCV  infection 
has  been  added  to  the  state’s  anti  discrimi- 
nation law,  thus  providing  a private  cause 
of  action  for  those  who  are  discriminated 
against  as  a result  of  their  HCV  infection 
or  status. 

Child  Support  Collection  from  Prisoners 

Finally,  the  legislature  unanimously  en- 
acted Substitute  House  Bill  1571  which 
affects  the  collection  of  child  support  from 
incarcerated  parents,  and  deductions  from 
court  awards  and  settlements  received  by 
prisoners. 
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This  new  law  begins  with  a declaration 
by  the  legislature  that  says,  in  part,  “A  per- 
son owing  a duty  of  child  support  who 
chooses  to  engage  in  behaviors  that  result 
in  the  person  becoming  incarcerated  should 
not  be  able  to  avoid  child  support  obliga- 
tions.” 

The  law  then  amends  RCW  72.09.1 1 1 
(which  already  mandates  deductions  of  up 
to  40%  of  a prisoner’s  wages)  to  allow  an- 
other 15%  to  be  deducted  for  child  support 
payments.  This  law  applies  to  any  prisoner 
working  in  a class  II  through  class  IV  job. 

SHB  1571  also  amends  RCW  72.09.480, 
allowing  for  an  additional  15%  of  a prisoner’s 
incoming  funds  to  be  seized  for  payment  of 
child  support.  This  is  in  addition  to  the  35% 
that  is  already  deducted  to  pay  for  the  cost 
of  incarceration,  crime  victim’s  compensa- 
tions, and  mandatory  savings  account.  Then 
there  is  the  20%  to  be  deducted  for  Legal 
Financial  Obligations  and  the  100%  that  can 
be  deducted  for  debts  owed  to  the  DOC  for 
medical  care,  postage  and  legal  copies.  Origi- 
nally the  legislation  had  mandated  that  child 
support  money  seized  from  prisoners  actu- 
ally go  the  child.  Governor  Locke  vetoed  that 
portion  of  the  bill  so  that  money  seized  from 
prisoners  will  actually  go  to  the  state  as  child 
support. 

This  legislation  also  substantially  af- 
fects money  received  by  prisoners  as  a result 
of  a court  settlement  or  award.  Up  to  55%  of 


such  money  may  now  be  confiscated  by  the 
state  under  the  new  law,  purportedly  to  pay 
for  cost  of  incarceration  (20%),  crime  victim’s 
fund  (10%),  mandatory  savings  account 
(10%),  and  legal  financial  obligations  (20%). 
In  addition,  for  those  who  owe  lump  sums  of 
back  child  support,  the  law  allows  the  con- 
fiscation of  all  money  received  by  a 
prisoner  from  settlements  or  awards  re- 
sulting from  legal  action,  but  does  not 
allow  the  Department  of  Corrections  to 
make  deductions  from  such  settlements 
for  child  support  payment  purposes. 
Readers  should  note  that  PLN  editor  Paul 
Wright  previously  sued  the  Washington 
DOC  over  legislation  that  allowed  the  sei- 
zure of  funds  from  federal  litigation.  Judge 
Burgess  of  Tacoma  voided  the  law  as  it  ap- 
plied to  federal  funds,  including  lawsuit 
settlements  and  judgments,  and  the  state  did 
not  appeal  that  portion  of  the  ruling.  See: 
Wrightv.  R;ve/fl«fi?,219F.3d905  (9fl’Cir.  2000). 
The  supremacy  clause  should  also  prohibit 
the  seizure  of  any  federal  litigation  funds 
under  this  statute  as  well. 

The  law  still  exempts  those  serving  a 
sentence  of  life  without  the  possibility  of 
parole  from  contributing  10%  to  a manda- 
tory savings  account 

All  of  the  bills  in  this  article  are  avail- 
able online  or  can  be  ordered,  free,  from  the 
Legislative  Information  Center,  P.O.  Box 
40600,  Olympia,  WA  98504-0600.  ■ 


Washington  DOC  Personnel  In-Fighting 
Results  in  $230,000  Settlement 


An  acrimonious  inter-employee  dis- 
pute among  staff  of  Washington’s 
Department  of  Corrections  was  settled  in 
January,  2002  by  the  state  paying  three 
Washington  State  Penitentiary  (WSP)  em- 
ployees $230,000  and  gaining  both  their 
resignations  as  well  as  promises  never  again 
to  work  for  Washington  DOC. 

When  John  Schildt  sued  Washington 
DOC  and  employees  Blanca  Gaukroger  (plus 
her  husband)  and  Isabel  Perez  in  Walla  Walla 
County  Superior  Court  for  job  discrimina- 
tion and  a hostile  work  environment,  the  fur 
began  to  fly.  The  Gaukrogers,  Perez,  and 
added  cross-complainant  Sherri  Vick-McCoy 
cross-sued  for  discrimination  and  harass- 
ment based  on  sex,  race  and  religion,  in 
violation  of  RCW  49.60,  as  well  as  retalia- 
tion, aiding  and  abetting,  negligent 
supervision  and  negligent  retention. 

Gaukroger,  a dental  assistant  at  WSP, 
had  been  previously  subjected  to  a hostile 
work  environment  between  May,  1990  and 


July  1992.  Represented  then  by  Walla 
Walla  attorney  M.  Scott  Wolfram,  she 
sued  her  supervisors  Douglas  Wood, 
Daniel  Iverson,  David  Hoegar  and  Ronald 
Lindquist  for  racial  and  sexual  slurs  as  well 
as  for  job  discrimination.  Lindquist  had 
retaliated  by  filing  a disparaging  employee 
conduct  report  against  Gaukroger,  but  this 
was  later  removed  when  her  Walla  Walla 
County  Superior  Court  suit  settled  for 
$25,000  in  October,  1994.  See:  Gaukroger 
v.  State  of  Washington,  Walla  Walla  No. 
94-2-00135-4. 

In  the  newest  settlement  agreement  ne- 
gotiated by  attorney  Artis  Grant,  Gaukroger, 
Perez  and  Vick-McCoy  agreed  to  accept 
$75,000,  $80,000  and  $75,000,  respectively, 
in  satisfaction  of  their  cross-complaints.  Each 
further  agreed  to  resign  effective  January  3 1, 
2002  and  to  never  again  seek  or  accept  em- 
ployment with  the  DOC.  See:  Schildt  v. 
Lehman,  Walla  Walla  County  Superior  Court 
No.  00-2-00694-3.  H 
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CCA  Closes  Oklahoma  Prison,  Settles  Tax  Lawsuit  Over  Ohio  Prison 


The  turbulent  economy  of  the  past 
decade  has  led  many  communities 
across  America  to  foolishly  seek  prisons  as 
a recession  proof  industry  and  rural  welfare 
program  for  poor  whites.  But  prisons  can  be 
a double  edged  sword,  sometimes  causing 
more  problems  than  they  solve.  Private  pris- 
ons can  be  especially  duplicitous.  Private 
prisons  open  and  close  at  will  as  the  need 
for  bed  space  arises.  While  public  prisons 
can  do  the  same,  powerful  guard  unions  pre- 
vent that  from  occurring  in  all  but  the  rarest 
of  cases.  Private  prison  guards  are  not  union- 
ized. Sayre,  Oklahoma  and  Youngstown, 
Ohio  are  two  towns  that  were  lured  by  the 
seemingly  easy  money  and  extra  jobs  pri- 
vate prisons  would  bring.  They  ended  up 
being  burned  by  their  own  greed. 

Sayre,  Oklahoma 

On  April  23, 2000,  a riot  broke  out  at  the 
North  Fork  Correctional  Facility  in  Sayre, 
Oklahoma,  a private  prison  owned  by  Cor- 
rections Corporation  of  America  (CCA).  One 
guard  received  12  stitches  to  the  head  and 
spent  six  days  in  the  hospital  after  seven 
prisoners  allegedly  beat  and  kicked  him.  The 
riot  apparently  began  on  the  recreation  yard 
and  moved  to  the  kitchen  where  another  1 5 
prisoners  caused  roughly  $12,000  in  dam- 
age. All  of  the  prisoners  housed  at  the  1 ,440 
bed  prison  were  from  Wisconsin.  [Sayre  was 
the  site  of  another  riot  in  June  2000.  See  the 
March  200 1 PLN], 

Unfortunately,  for  the  city  of  Sayre,  the 
riot  was  but  a foreshadow  of  trouble  to  come. 
On  June  13, 2003,  CCA  announced  it  would 
close  North  Fork  because  phone  rates  for 
collect  calls  from  the  prison  were  higher  than 
CCA’s  contract  with  Wisconsin  allowed. 
North  Fork’s  225  employees  were  handed  60 
day  termination  notices  prior  to  the  an- 
nouncement. The  225  jobs  generated  $6 
million  in  annual  payroll. 

North  Fork  was  built  in  1998  atacostof 
$34.5  million.  CCA  owns  the  prison  but  gave 
the  city  of  Sayre  the  right  to  negotiate  the 
phone  contract  and  keep  any  commissions. 
The  city  negotiated  a sweetheart  deal  guaran- 
teeing them  at  least  25  percent  of  the  prison’s 
monthly  phone  revenues  and  possibly  as 
much  as  42  percent  (figured  on  a sliding  scale) 
depending  on  the  total  monthly  revenue  gen- 
erated. This  is  a substantial  amount 
considering  the  5-year  contract  with  AT&T 
charges  $3.95  to  connect  and  89  cents  for 
each  additional  minute.  Sayre’s  monthly  kick- 
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back  under  the  contract  typically  ranged  from 
$15,000  to  $92,000,  with  the  profits  going  to 
the  Sayre  Economic  Development  Authority. 

But  unbridled  greed  did  not  triumph 
over  common  sense.  By  negotiating  such 
exorbitant  phone  rates  in  order  to  bolster 
their  own  kickbacks,  the  city  has  ended 
up  with  nothing.  In  November  2002,  CCA  re- 
newed its  contract  with  the  Wisconsin  DOC 
to  house  989  prisoners  at  North  Fork,  agree- 
ing to  abide  by  Wisconsin  state  law. 
According  to  Bill  Clausius,  spokesman  for  the 
Wisconsin  DOC,  state  law  caps  prison  tele- 
phone rates  at  $1.25  for  the  connection  fee 
and  22  cents  for  each  additional  minute. 

Sayre  is  now  stuck  with  the  AT &T  con- 
tract, which  did  not  provide  a buy-out  clause 
or  specify  penalties  for  breaching  it.  Sayre 
City  attorney  Kent  Whinery  said  that  AT &T 
offered  to  let  the  city  out  of  the  contract  for 
$850,000,  but  the  city  couldn’t  afford  it. 
AT&T  declined  to  say  if  the  company  had 
offered  to  lower  its  rates.  AT&T  account 
manager  Doug  Bundy  did  say,  however,  that 
the  agreed  upon  rates  were  “market  driven.” 

CCA  plans  to  move  the  prisoners  at 
Sayre  to  its  Diamondback  Correctional  Fa- 
cility in  Watonga,  Oklahoma.  Phone  rates 
there  are  $2.15  to  connect.  Charges  per 
minute  vary  according  to  distance  and  time 
of  day,  from  as  much  as  55  cents  for  the  first 
minute  to  47  cents  for  each  additional  minute. 
Many  prisoners  at  Watonga  end  up  paying 
at  the  top  end  of  the  scale  since  two-thirds 
of  them  are  from  Hawaii.  Media  reports  did 
not  indicate  how  these  phone  rates  comply 
with  Wisconsin  law  as  they  are  still  higher 
than  the  Wisconsin  rate. 

Phone  rates  at  North  Fork  were  higher 
than  those  at  state -run  prisons  in  Oklahoma, 
which  vary  according  to  the  distance,  the 
time  of  day,  and  the  provider.  Collect  calls 
from  the  state-run  Great  Plains  Correctional 
Facility  in  Hinton,  Oklahoma  cost  $1.65  to 
connect  with  per  minute  charges  ranging 
from  120  to  690  for  each  additional  minute. 
C ailing  card  rates  are  $ 1 . 00  for  the  first  minute 
then  300  a minute  for  all  calls  within  the  U.S. 
Assistant  Warden  of  Programs  Travis  Smith 
said  the  prison  makes  roughly  $12,000  a 
month  on  the  calls.  That  money  is  earmarked 
for  the  inmate  welfare  fund. 

According  to  Oklahoma  DOC  spokes- 
man Jerry  Massie,  in  fiscal  year  2002,  the 
Oklahoma  DOC  made  roughly  $1.9  million 
from  prisoner  phone  calls.  The  money  was 
used  to  pay  staff  salaries  in  order  to  avoid 
furloughing  some  guards. 
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Avarice  has  also  overcome  reason  in  the 
Oklahoma  cities  of  Cushing  and  Holdenville 
as  they  rake  in  the  money  from  their  phone 
service  deals  with  private  prisons.  City  at- 
torney Stewart  Authurs  said  that  the 
Cushing  Municipal  Authority  made  $204,667 
in  2002  off  of  its  42  percent  commission  on 
prisoner  phone  calls.  Holdenville’s  38  per- 
cent kickback  earns  it  roughly  $ 1 00,000  a year, 
which  it  uses  for  public  improvements,  ac- 
cording to  Mayor  Jack  Barrett. 

Phone  rates  at  the  Lawton  Correctional 
Facility  in  Lawton,  Oklahoma,  a Wackenhut 
run  prison,  are  $1.65  to  connect  and  170  for 
each  additional  minute  for  local  calls,  accord- 
ing to  Tim  Youngbluth,  director  of  business 
management  for  Wackenhut  Corrections  Corp. 
In-state  calls  cost  $3  to  connect  and  170  for 
each  additional  minute.  Collect  calls  within  the 
U.S.  cost  $3.95  to  connect  and  690  a minute 
thereafter.  The  prison  receives  a 27  percent 
kickback  on  calls  from  its  1 , 860  prisoners,  which  it 
uses  to  fund  operations  to  offset  money  the  state 
pays  to  house  prisoners,  says  Youngbluth. 

Sayre,  locked  into  its  contract  with 
AT&T  until  November  2004,  is  now  paying 
a heavy  price  for  its  abortive  money  grab. 
North  Fork  was  Sayre’s  largest  employer.  This 
loss  of  jobs,  devastating  to  the  city’s 
economy,  illustrates  the  havoc  for-profit-pris- 
ons  can  wreak  on  towns  focused  more  on 
money  than  on  morality. 

Now  the  city  is  begging  for  prisoners. 
“I  asked  [Ron  Ward,  director  of  the  Okla- 
homa DOC]  if  he  had  any  inmates  he  could 
move  to  Sayre,  but  he  hasn’t  been  able  to 
find  the  numbers,”  said  State  Senator  Gilmer 
Capps.  And  according  to  insiders,  the  state 
of  Oklahoma  cannot  afford  to  buy  the  prison. 
Sayre  Mayor  Jack  Ivester  and  City  Manager 
Jack  McKennon,  both  of  whom  supported 
opening  the  prison  in  1998,  did  not  return 
phone  calls  to  the  Daily  Oklahoman. 

Youngstown,  Ohio 

In  1996  CCA  and  the  city  of  Young- 
stown, Ohio  struck  a deal  giving  the 
company  significant  tax  breaks  for  opening 
the  Northeast  Ohio  Correctional-Center 
[NOCC].  According  to  the  10-year  deal,  in 
the  first  five  years,  CCA  would  pay  only  25 
percent  of  its  property  taxes,  the  bulk  of 
which  would  go  to  the  school  district.  In  the 
following  five  years,  CCA  would  continue 
to  pay  25  percent  of  its  property  tax  bill  to 
the  school  district  but  would  pay  the  remain- 
ing 75  percent  directly  to  the  city. 
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In  September  1998,  the  school  board 
filed  suit  against  CCA  over  the  deal,  which 
was  never  approved  by  the  Ohio  Tax  Com- 
mission. The  district  requested  that  the  deal, 
which  school  officials  had  estimated  would 
cost  them  $9  million  in  lost  property  tax  rev- 
enue over  the  10-year  contract  period,  be 
nullified  since  it  was  not  notified  of  the  agree- 
ment as  required  by  a state  law  passed  in 
1 995.  School  district  treasurer  Carolyn  Funk 
said,  “If  this  isn’t  a case  of  the  city  trying  to 
put  a skewer  up  the  you-know-what,  I don’t 
know  what  is.” 

Highly  troubled  even  as  it  opened, 
NOCC  closed  in  200 1 amid  a torrent  of  litiga- 
tion and  controversy  over  escapes,  killings, 
stabbings,  medical  neglect  and  the  like.  It 
didn’t  seem  to  matter  that  Youngstown  had 
practically  given  away  the  prison  land,  which 
had  been  sold  to  CCA  for  a dollar  an  acre  as 
an  added  incentive  for  building  the  prison 
there. 

The  city’s  headlong  rush  to  get  the 
prison  put  it  in  a no-win  situation  with  the 
potential  of  bankrupting  the  city.  At  stake  if 
the  city  lost  was  the  roughly  $3  million  in 
damages  sought  by  the  school  district  and 
another  $5  million  in  property  taxes  that  CCA 
could  get  back.  (Since  opening  the  prison, 
CCA  has  paid  the  full  tax  bill  due  to  the  law- 
suit). “That  would  bankrupt  the  city  of 
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Youngstown,”  said  Mayor  George 
McKelvey.  If  the  school  district  lost,  CCA 
wanted  about  $4  million  in  property  taxes 
refunded. 

After  more  than  a year  of  negotiations, 
a settlement  agreement  between  CCA  and 
the  school  district  was  approved  by  the 
Youngstown  city  council  on  May  1,  2003. 
Under  the  new  12-year  agreement,  CCA  will 
pay  no  taxes,  instead  making  payments  to 
the  school  district  and  the  city.  The  city  will 
get  30  percent  of  the  payments,  the  remain- 
ing 70  percent  goes  to  the  school  district. 
Both  sides  are  responsible  for  their  own  le- 
gal fees,  which  are  expected  to  be  about 
$100,000  for  the  city.  CCA  also  promised  to 
make  its  “best  efforts”  to  re-open  the  prison 
as  quickly  as  possible.  [See  the  August  1999, 
March  2000,  January  200 1 and  January  2002 
issues  of PLN  for  more  on  NOCC]. 

The  tens  of  billions  of  dollars  to  be  had 
in  the  lucrative  business  of  private  prisons 
is  a compelling  lure  for  small  towns  across 
the  country.  Many,  caught  in  a web  of  greed, 
lose  sight  of  what  is  right  and  stake  their  fu- 
tures on  others’  (the  prisoners’)  misfortune. 
But  in  the  end,  they  too  end  up  suffering,  but 
at  least  it’s  only  money  for  them. 

In  February,  2004,  CCA  announced  it 
would  reopen  the  NOCC  facility  on  March 
10,  2004,  after  landing  a lucrative  contract 


the  federal  government  to  house  pretrial  de- 
tainees. It  has  begun  hiring/rehiring  staff  and 
guards  for  that  process.  It  expects  to  em- 
ploy 90  employees  when  it  reopens,  down 
from  500  when  it  closed.  CCA  said  that  68% 
of  the  new  hires  were  former  employees  it 
had  laid  off  when  it  closed  the  prison.  Pri- 
vate prisons  incorporate  the  flexibility  of 
corporate  America  where  factories  are  closed 
or  idled  as  need  arises,  in  this  case,  the 
“factory”  is  a prison.  If  demand  is  high, 
the  prison  opens.  Demand  slackens,  it 
closes.  Based  in  far  off  states,  companies 
like  CCA  are  not  beholden  to  their  employ- 
ees or  local  communities,  to  say  nothing 
of  the  prisoners  they  house.  Public  pris- 
ons, by  contrast,  remain  open  regardless 
of  need  or  demand.  | 

Sources:  The  Daily  Oklahoman,  Associated 
Press,  Youngstown  Vindicator,  Wisconsin 
State  Journal 
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Inmate  Litigation 

by  Assistant  Professor  Margo  Schlanger,  Reprinted  (soft  back) 
from  the  Harvard  Law  Review,  Vol.  116,  No.6,  April  2003;  151  pp. 
Review  by  John  E.  Dannenberg 


7 'n mate  Litigation  is  a scholarly 
analysis  on  the  effectiveness  of  pris- 
oner civil  rights  litigation  filed  under  42 
U.S.C.  § 1983  both  before  and  after  the  en- 
actment of  the  Prison  Litigation  Reform  Act 
(PLRA)  in  1996.  Assistant  Professor  Margo 
Schlanger  of  the  Harvard  Law  School  re- 
searched and  interviewed  literally 
thousands  of  sources  - even  PLN’s  own 
editor,  Paul  Wright  - to  gain  her  highly 
evolved  knowledge  of  when  and  why  pris- 
oners sue  as  well  as  the  details  of  the 
restraints  on  their  ability  to  marshal  legal 
actions  at  all-let  alone  successfully.  Pro- 
fessor Schlanger’s  command  of  the  legal 
principles  of  § 1983  litigation,  her  mas- 
tery of  statistics  and  her  lucid  writing 
style  combine  to  make  this  a useful 
guidebook  to  inform  serious  prison 
litigators  - both  pro  per  and  bar  attor- 
neys - on  how  and  when  prisoner  suits 
might  be  a worthwhile  endeavor.  The 
study  is  also  of  interest  to  the  plaintiff’s 
bar  in  general  because  the  PLRA  is  the 
second  major  piece  of  “tort  reform”  leg- 
islation enacted  at  the  federal  level  in 
decades,  its  effect  in  suppressing  meri- 
torious suits,  capping  attorney  fees, 
eliminating  damages  awards,  terminating 
consent  decrees  and  imposing  administra- 
tive exhaustion  requirements  are  touted  as 
a “success”  by  corporate  tort  reformers 
who  seek  to  impose  similar  limitations  on 
all  litigants,  especially  consumer,  employee 
and  product  liability  plaintiffs. 

Using  1995  as  the  baseline  (the  last 
year  before  the  impact  of  the  PLRA  on  pris- 
oner new  federal  court  filings),  Schlanger 
notes  that  40,000  new  lawsuits  were  brought 
by  jail  and  prison  plaintiffs  (about  1/5  of 
the  federal  civil  docket,  exclusive  of  habeas 
corpus  petitions).  The  success  rate  in  these 
cases  was  under  15%.  The  low  success  rate 
and  high  number  of  filings  were  the  stimuli 
that  led  Congress  to  pass  the  PLRA  in  1996 
- with  its  $150  filing  fee,  its  administrative 
remedy  exhaustion  hurdle  and  its  attorney 
fee  caps  that  were  intended  to  dissuade 
prisoner  lawsuits.  In  fact,  Schlanger  reports 
that,  as  a result,  new  federal  filings  shrank 
43%  by  2001,  notwithstanding  a 23%  in- 
crease in  the  prison  population.  Worse  yet, 
she  concludes  that  the  PLRA,  whose  ad- 
vertised intent  was  to  curb  frivolous 
litigation,  instead  intimidated  filings  for 


constitutionally  meritorious  cases  by  mak- 
ing them  harder  to  bring,  let  alone  win. 

In  Part  1 of  her  study,  Prof.  Schlanger 
describes  typical  prisoner  cases,  making  the 
important  distinction  between  low  merit  (i.e., 
frivolous,  or  nearly  so)  and  low  value  (i.e., 
worthy  only  of  minimal  damages)  actions.  She 
recalled  Sen.  Orrin  Hatch’s  call  to  arms  when 
propounding  the  PLRA  to  Congress:  “Jail- 
house  lawyers  with  little  else  to  do  are  tying 
our  courts  in  knots  with  an  endless  flood  of 
frivolous  litigation.”  In  contrast,  Schlanger 
noted  that  some  prisoners  avoid  litigation 
upon  seeing  jailhouse  lawyers  being  dispro- 
portionately disciplined.  She  found  that 
overall,  when  federal  and  state  fdings  are 
combined,  prisoners  and  non-prisoners  have 
comparable  civil  litigation  rates. 

Part  II  looks  at  the  outcome  of  the  pris- 
oner case  docket  - how  many  cases  are 
dismissed,  how  many  are  settled,  how  many 
are  tried,  and  with  what  result.  Not  surpris- 
ingly, the  results  are  that  prisoners  fare  worse 
than  other  federal  civil  plaintiffs  in  all  mea- 
sures of  success.  Of  the  post-PLRA  cases 
that  survive  dismissal  and  summary  judgment 
motions  and  are  not  voluntarily  withdrawn, 
about  half  - an  unexpectedly  high  number  - 
are  settled.  And  when  cases  proceed  to  trial 
and  are  won,  prisoners  win  punitive  damages 
in  15%  of  these  victories  - a disproportion- 
ately large  percentage.  Prof.  Schlanger 
attributes  this  result  to  the  high  hurdle  posed 
by  the  law  to  win  at  all;  if  the  defendants  are 
guilty  of  such  contumacious  behavior,  they 
probably  behaved  so  badly  as  to  also  cross 
the  threshold  for  punitive  damages. 

The  average  of  prisoner  damage  awards 
in  1993  was  $18,800,  while  the  median  was  a 
mere  $1,000;  punitive  damages  averaged 
$14,406  with  a median  of  $5,000.  Prof. 
Schlanger  attributes  these  results,  which  are 
but  a fraction  of  other  federal  civil  case 
awards,  to  lack  of  counsel  (the  four  percent 
of  attorney  -represented  cases  were  three 
times  as  likely  to  settle  as  pro  pers,  2/3  more 
likely  to  go  to  trial  and  2 14  times  as  likely  to 
result  in  the  prisoner  winning);  prisoners  re- 
fusing to  settle  as  a matter  of  “pride”  [Editor’s 
Note:  an  additional  factor  in  settlement  re- 
fusal by  pro  se  prisoners  may  be  an  inability 
to  correct  value  their  cases  as  well  as  a re- 
fusal by  defendants  to  make  appropriate 
settlement  offers];  pro-per  sworn  testimony 
losing  against  that  of  prison  officials;  “cor- 


rections culture”  - the  reluctance  of  prison 
officials  to  concede  to  a prisoner;  and  known 
low  trial  win  rates. 

Part  III  summarizes  the  constrictive  statu- 
tory provisions  of  the  1996  PLRA. 

Part  IV  analyzes  the  impact  of  the  PLRA, 
reaching  the  important  conclusion  that  the 
intervention  of  tougher  procedures  was  far 
from  neutral  in  its  supposed  intent  to  just  dis- 
suade frivolous  cases.  From  1995  to  1997, 
filings  decreased  33%,  while  the  prison  popu- 
lation increased  10%.  Some  prisoners  fled  to 
habeas  corpus  to  avoid  the  $150  filing  fee, 
but  were  blocked  by  Heck  v.  Humphrey,  512 
U.S.  477  (1994)  and  other  procedural  hurdles. 
And  the  PLRA’s  exhaustion  impediment  de- 
creased trials  by  50%  (to  fewer  than  500  in 
2001).  The  end  result,  is  that  the  PLRA  dis- 
courages even  high-merit  cases  unless  they 
have  sufficiently  high-value  as  well  to  attract 
attorneys. 

Part  V looks  beyond  the  filings  and  out- 
comes to  examine  the  impact  of  prisoner 
litigation  on  prison  and  jail  administrators. 
Professor  Schlanger  parses  the  record  to 
search  for  deterrence  effects  of  suits  on  harsh 
prison  practices:  “deterrence”  (encouraging 
compliance  with  successful  court  orders), 
“antideterrence”  (shying  away  from  liable 
misbehavior  or  offering  more  than  minimal 
conciliation),  and  “underdeterrence”  (the  feel- 
ing of  prison  administrators  that  because 
prisoner  suit  success  rates  are  so  low,  they 
shouldn’t  fear  pushing  the  envelope  to  vio- 
late prisoners’  rights). 

Part  VI  concludes  with  the  ominous  find- 
ing that  the  PLRA  is  a dangerous  model  for 
litigation  “reform,”  because  by  suppressing 
all  cases  without  regard  to  merit,  it  tends  to 
throw  the  baby  out  with  the  bath  water  by 
not  just  stripping  frivolous  cases  from  mak- 
ing it  to  the  steps  of  the  courthouse  door  - 
but  indiscriminately  condemning  the  very 
cases  § 1983  was  intended  to  promote.  But 
then,  that  tends  to  be  the  real  objective  of 
“tort  reformers.” 

Admittedly,  this  study  is  not  light  read- 
ing. But  for  those  who  seek  to  understand 
how  prisoner  federal  civil  rights  litigation  has 
worked  in  the  courts  and  how  the  PLRA  has 
impacted  it,  it  is  hard  to  imagine  a more  in- 
formed and  candid  discussion.  See:  Inmate 
Litigation,  Vol.  116,  No.6,  April  2003,  The 
Harvard  Law  Review  Association,  Cambridge, 
Massachusetts.  | 
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Good  and  Bad  News  in  Haverty  Aftermath: 
No  Good  Time  for  Ad-Seg  Placement 


Last  October,  the  Massachusetts  Su- 
preme Judicial  Court  held  that  pris- 
oners may  not  be  maintained  in  harsh 
solitary  confinement  cells  without  the  pro- 
vision of  procedural  protections  set  forth  in 
“constitutionally  required”  regulations  that 
the  Department  of  Correction  ignored.  See: 
Haverty  v.  Commissioner  of  Correction,  437 
Mass.  737  (2002)[PLN,  Aug.,  2003], 

In  the  aftermath  of  the  decision,  condi- 
tions for  many  prisoners  at  MCI-Cedar 
Junction,  the  maximum  security  prison  in 
Walpole  to  which  the  SJC’s  decision  pertains, 
have  improved.  Additionally,  the  DOC  has 
largely  rescinded  its  racist  gang  policy  in  the 
wake  of  the  decision.  On  the  negative  side, 
the  SJC  dashed  prisoners’  hopes  of  obtain- 
ing tangible  compensation  for  the  denial  of 
their  due  process  rights.  S ee:  Haverty’ v.  Com- 
missioner of  Correction,  440  Mass.  1 (2003). 

In  its  earlier  decision,  the  SJC  remanded 
Haverty’  to  the  Superior  Court  for  implemen- 
tation. Judge  King,  who  recently  retired, 
ordered  the  DOC  to  give  prisoners  confined 
in  the  restrictive  Cedar  Junction  East  Wing 
due  process  hearings  before  April  30  or  re- 
lease them  to  general  population.  He  also 
ordered  the  DOC  to  subtract  3.5  days  for 
each  month  of  illegal  confinement  from  the 
prison  terms  of  all  prisoners  confined  in  the 
East  Wing  since  the  litigation’s  inception  in 
June  1995.  This  sentence  credit  was  intended 
to  compensate  prisoners  for  the  fact  that 
they  were  unable  to  participate  in  work  or 
prison  programs  for  which  prisoners  may 
earn  “good  time”  credits  because  they  were 
foreclosed  from  such  opportunities  while 
locked  in  solitary  confinement  cells. 

The  fonner  order  has  had  surprising  re- 
sults. Roughly  40%  of  prisoners  prevailed 
at  hearing,  notwithstanding  lax  hearing  prac- 
tices. At  present,  four  45 -cell  housing  units 
previously  used  for  solitary  confinement  have 
been  converted  to  general  population  hous- 
ing. While  prisoners  and  advocates,  based  on 
recent  overreactions  to  incidents  of  prison 
violence,  remain  concerned  that  the  DOC  is 
looking  for  a way  to  circumvent  the  Haverty 
decree,  the  natural  effect  of  the  imposition  of 
due  process  requirements,  to  date,  appears 
to  be  the  release  of  considerable  numbers  of 
prisoners  from  solitary  confinement. 

The  situation,  until  recently,  was  not 
quite  so  rosy  for  prisoners  accused  of  gang 
membership.  They  were  rarely  released  after 
the  initial  hearings  judge  King  ordered  be- 
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by  Phillip  Kassel 

cause  informal  and  often  ill-founded  gang 
member  designations  were  conclusively  ac- 
cepted at  hearing  without  proof,  in  clear 
violation  of  governing  regulation.  Plaintiffs 
challenged  this  practice,  seeking  an  order 
requiring  the  DOC  to  actually  prove  prison- 
ers’ gang  involvement  threatening  prison 
security.  In  the  face  of  the  strong  potential 
that  the  court  would  require  that  gang  alle- 
gations prisoners  have  long  claimed  have 
little  or  no  basis  in  fact  be  supported  at  hear- 
ing, the  DOC  enacted  new  changes  in  its 
gang  policy.  The  gang  housing  blocks  have 
been  abolished,  and  gang  labeled  prisoners 
are  no  longer  foreclosed  from  lesser  secu- 
rity prisons  under  policy.  Prisoners,  however, 
are  subject  to  enhanced  penalties  for  rule 
infractions  the  DOC  can  prove  are  “gang 
related;”  specifically,  solitary  confinement 
under  the  harshest  conditions  in  the  prison 
system  in  the  Departmental  Disciplinary 
Unit.  While  the  extent  to  which  this  penalty 
will  be  utilized  remains  to  be  seen,  abuse  may 
be  limited  by  the  fact  that  the  DDU  is  always 
full  and  that  penalty  enhancements  for  gang- 
relatedness  are  subject  to  judicial  review 
under  a substantial  evidence  standard. 

Unfortunately,  the  SJC  refused  to  up- 
hold Judge  King’s  order  regarding 
compensatory  earned  good  time,  granting 
the  DOC’s  petition  for  extraordinary  relief 
under  G.L.  c.  211,  § 3.  Despite  the  broad  dis- 
cretion generally  afforded  trial  courts  in 
fashioning  equitable  relief,  the  Court  utilized 
its  superintendency  power,  designed  to  per- 
mit the  correction  of  abuses  in  the  lower 
courts,  to  deny  prisoners  retroactive  relief. 
The  Court’s  decision,  by  Justice  Spina,  fo- 
cuses on  plaintiffs’  failure  to  earn  the  credits 
awarded,  as  prescribed  by  statute,  and  vir- 
tually ignores  the  fact  that  prisoners 
confined  in  the  East  Wing  were  prevented 
from  earning  credits  by  the  DOC,  which  de- 
nied them  credit  earning  opportunities 
without  the  use  of  mandated  procedures  for 
determining  if  the  denial  was  warranted.  This 
failure,  the  Court  essentially  held,  was  harm- 
less error,  stressing  the  Commissioner’s 
discretion  to  limit  program  and  work  oppor- 
tunities in  the  East  Wing  while  overlooking 
that  the  Commissioner  abused  his  discretion 
by  confining  plaintiffs  there  without  due  pro- 
cess in  the  first  place.  The  Court’s  embrace 
of  harmless  error  analysis  was  inconsistent 
with  prior  precedent  to  the  effect  that  it  would 
improperly  negate  the  value  of  due  process 
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to  even  entertain  the  notion  that  its  denial 
could  be  harmless.  See:  Hoffer  v.  Commis- 
sioner, 412  Mass.  450,456  (1992).  The  Court 
did  not  examine  this  principle  or  explain  its 
departure  from  it.  Essentially,  the  Court 
carved  out  an  exception  for  prisoners  from 
the  general  rule  that  a court  in  equity  should 
endeavor  to  restore  the  injured  party  as 
nearly  as  practicable  to  where  (s)he  would 
be  if  no  violation  of  rights  had  occurred.  | 


Phillip  Kassel  is  a staff  attorney’  with  Massa- 
chusetts Correctional  Legal  Service  in  Boston 
who  represented  the  plaintiffs  in  Haverty. 
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Prison  Labor’s  Race  to  the  Global  Bottom 


In  the  early  1990’s,  David  Horwitz 
owned  Kwalu,  a Capetown,  South  Af- 
rica based  company  which  manufactured 
generic  tables  and  chairs  for  fast  food  chains, 
hotels,  and  hospitals.  Furniture  construc- 
tion is  a labor-intensive  business,  and  though 
Kwalu’s  labor  costs  in  Capetown  were  low, 
Horwitz  thought  he  could  make  them  lower 
still.  So  in  1992  he  relocated  the  entire  opera- 
tion to  the  town  of  Ridgeland,  South  Carolina, 
to  take  advantage  of  one  of  the  cheapest  la- 
bor sources  imaginable:  the  prisoners  of  the 
Ridgeland  Correctional  Institution.  Kwalu 
now  lists  its  address  as  a post  office  box  in 
Ridgeland. 

It  has  become  clear  that  there  are  com- 
panies who  find  it  more  efficient  to  employ 
American  prisoners  than  workers  from  tradi- 
tional reservoirs  of  cheap  Third  World  labor. 
Depending  on  who  you’re  talking  to,  this  is 
either  a win-win  for  all  concerned,  or  clear 
evidence  that  capitalism’s  relentless  “race  to 
the  bottom”  doesn’t  end  with  child  sweat- 
shops in  Malaysia.  The  idea  of  using  prison 
labor  as  an  alternative  to  sending  manufac- 
turing jobs  overseas  has  gained  ground  in 
recent  years,  and  is  prominent  among  the 
arguments  made  by  supporters  of  the  prison 
labor  system. 

Ken  Mellem  is  one  of  these  supporters. 
In  1 996,  Mellem,  then  CEO  of  Geonex,  a map- 
ping  services  company  based  in  St. 
Petersburg,  Florida  which  had  previously 
contracted  with  the  Pentagon,  won  a con- 
tract with  the  English  communications  giant 
British  Telecom,  converting  paper  maps  onto 
computer  databases.  Mellem  considered 
having  the  work  done  at  company  facilities 
in  India  and  Indonesia,  but  eventually  he 
found  that  the  prisoners  of  Liberty  Correc- 
tional in  Tallahassee  came  just  as  cheap. 

Since  the  North  American  Free  Trade 
Agreement  went  into  effect  in  1994,  the  U.S. 
has  lost  3 million  jobs,  according  to  estimates 
by  Public  Citizen,  an  advocacy  group.  Us- 
ing a domestic  source  of  labor  clearly  made 
Mellem  feel  good  about  himself.  “There  are 
so  many  jobs  going  off-shore  that  we  could 
bring  back,”  he  says. 

But  there  were  also  more  pragmatic  ad- 
vantages to  using  Liberty  Correctional.  Labor 
costs  for  the  prisoners  - who  were  super- 
vised and  paid  by  PRIDE,  Florida’s  state -run 
“prison-labor  contracting”  firm  - were  com- 
parable to  those  for  the  Asian  workers.  “We 
paid  a rate  that  was  competitive  overseas,” 
Mellem  says,  meaning  about  90  cents-$l  an 


by  Zack  Roth 

hour.  But  what  really  swung  it  for  him  were 
the  benefits  of  an  English-speaking  work 
force,  and  the  convenience  of  having  the 
work  done  at  an  accessible  location  in  the 
same  time  zone  as  company  headquarters. 

According  to  Mellem,  things  worked 
out  well,  and  not  just  for  Geonex.  “These 
people  had  never  worked  as  a team  before,” 
he  says.  “They  got  training,  they  learned 
to  follow  directions.”  Mellem  believes  that 
getting  prisoners  to  work  productively 
while  on  the  inside  helps  prepare  them  for 
life  after  their  release:  “We  hired  three  in- 
mates out  of  Liberty  once  they  finished. 
They  were  excellent  employees,  dedicated, 
with  work  skills.  One  of  them  said  to  me  ‘I 
can  make  more  money  doing  this  than  1 can 
stealing.’” 

Mellem  was  so  pleased  with  his  expe- 
rience that  he  testified  before  Congress  the 
following  year  about  the  benefits  for  the 
private  sector  of  Florida’s  state-run  prison 
labor  industry,  and  about  the  system’s  re- 
habilitative effects.  He’s  since  been 
appointed  by  Governor  Jeb  Bush  to 
PRIDE’s  board,  where  he’s  working  to  ex- 
pand the  prison  labor  system. 

Mellem  speaks  with  conviction 
about  the  benefits  for  prisoners  of  using 
prison  labor  to  replicate  conditions  on 
the  outside,  the  better  to  prepare  prison- 
ers for  their  release.  But  critics  of  the 
system,  like  human  rights  activist  Paul 
Wright,  have  trouble  believing  that,  for 
the  private  sector,  easing  prisoners’  tran- 
sition into  the  outside  world  is  really  the 
priority.  “If  they  want  to  emulate  condi- 
tions on  the  outside,  can  prisoners 
unionize  to  collectively  bargain  for  their 
wages  and  work  conditions?”  Wright 
asks.  “If  not,  then  how  voluntary  is  it?” 

Wright  also  points  out  that  the  jobs 
prisoners  get  training  for  don’t  any  longer 
exist  on  the  outside  in  this  country.  Unicor, 
the  agency  that  supervises  federal  prison 
labor,  can  only  legally  contract  with  com- 
panies who  would  otherwise  have  sent  the 
jobs  overseas.  The  rule  is  to  ensure  that 
federal  prison  labor  doesn’t  take  jobs  away 
from  non-prisoner  domestic  labor,  but  its 
very  existence  undermines  the  argument 
that  prisoners  are  learning  work  skills  that 
will  be  valuable  upon  release  - unless  those 
prisoners  were  planning  to  move  to  China. 

For  Unicor,  like  for  Ken  Mellem,  bring- 
ing jobs  home  from  developing  countries 
is  part  of  the  point.  Unicor,  also  known  as 


Federal  Prison  Industries,  uses  federal  pris- 
oners to  provide  “services”  for  corporations. 
It’s  forbidden  from  manufacturing  products 
for  the  private  sector,  but  prisoners  do  non- 
manufacturing jobs  like  data-entry, 
magazine  stuffing,  and  manning  call  cen- 
ters on  behalf  of  private  companies.  As  of 
September  2002,  Unicor  had  industrial  op- 
erations at  111  factories,  located  at  71 
facilities  within  the  federal  prison  system. 
These  factories  employ  over  21,000  pris- 
oners, or  over  18%  of  the  federal  prisoner 
population,  and  pay  anywhere  from  23 
cents  to  $1.15  per  hour  (1). 

Worldwide  Automotive,  which  rebuilds 
starters  and  generators  for  cars,  used  to  op- 
erate plants  in  China,  Malaysia,  and  Mexico. 
Now,  thru  Unicor,  it  employs  120  prisoners  at 
a Petersburg,  Virginia  correctional  facility.  The 
Worldwide  Automotive  contract  is  a poster 
child  for  the  “job  repatriation”  idea  that  Unicor 
director  Steve  Shwalb  has  been  seeking  to 
promote  over  the  last  few  years.  Schwalb 
announced  in  1 998  that  Unicor’s  work  for  the 
private  sector  would  focus  on  winning  back 
jobs  that  had  gone  overseas.  And  he  told  the 
Wall  Street  Journal  the  following  year  that 
he  sees  Unicor  expanding  into  making  toys 
and  sneakers,  almost  all  of  which  are  made 
abroad. 

But  what’s  striking  about  the  “job  repa- 
triation” plan  is  how  unsuccessful  it’s  been. 
Though  some  free  market  ideologues  point 
to  prison  labor  as  a means  of  circumventing 
inefficiencies  like  the  minimum  wage,  the  fact 
is  that  without  significant  government  sup- 
port, Unicor  has  been  unable  even  to  meet  its 
costs  (2). 

Schwalb ’s  lack  of  success  in  using 
Unicor  to  return  jobs  to  the  U.S.  comes  as 
no  surprise  to  Christian  Parenti.  In 
Lockdown  America,  [distributed  by  PLN, 
see  ad  on  page  45]  his  1999  study  of  the 
nation’s  prison  system,  Parenti  showed 
why  prisoners  will  never  provide  the  con- 
sistent, productive  source  of  low-cost 
domestic  labor  that  is  the  holy  grail  of  the 
private  sector.  One  major  problem  is  the 
intensely  authoritarian  nature  of  prison  life, 
in  which  almost  every  aspect  of  a prisoner’s 
daily  routine  is  closely  monitored  by 
guards.  Prison  staff  have  no  reason  to  care 
about  the  quality  of  the  work  produced,  and 
often  look  suspiciously  at  anything  that  could 
upset  their  system  of  rigid  control.  Parenti 
cites  the  example  of  guards  who  forbade  pris- 
oners to  stuff  Victoria’s  Secret  ads  into 
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magazines,  claiming  the  material  was  porno- 
graphic. 

Aside  from  the  guards,  the  prisoners 
themselves  are  mostly  just  clocking  hours, 
and  rarely  have  much  incentive  to  keep  qual- 
ity standards  or  efficiency  up.  42  percent  of 
Unicor’s  orders  are  delivered  late,  according 
to  Parenti,  compared  to  an  industry-wide 
average  of  6%.  The  military  found  that  wire 
manufactured  by  Unicor  failed  at  nearly  twice 
the  rate  of  the  military’s  next  worst  supplier. 
And  Navy  officials  who  bought  Unicor  prod- 
ucts, according  to  Parenti,  complained  that, 
“the  product  is  inferior,  costs  more,  and  takes 
longer  to  procure  (3).” 

Once  security  costs  are  factored  in,  as 
well  as  lost  productivity  due  to  lockdowns, 
escapes,  and  other  unavoidable  disruptions 
of  prisoner  life,  prison  labor  doesn’t  look  like 
such  a bargain. 

Many  businesses  are  also  wary  of 
giving  prisoners  access  to  sensitive  per- 
sonal information,  like  credit  card  and 
social  security  numbers.  Before  Ken 
Mellem  of  Geonex  could  land  the  British 
Telecom  contract,  he  first  had  to  convince 
nervous  BT  executives  that  there  was  no 
risk  in  giving  prisoners  maps  of  the  English 
phone  system.  Unicor  never  allows  prison- 


ers access  to  credit  card  numbers,  which  lim- 
its the  type  of  “services”  it  can  provide  for 
businesses,  and  the  range  of  potential  cli- 
ents it  can  win. 

There’s  also  a more  general  public  rela- 
tions problem.  Private  firms  can’t  be  entirely 
sure  that  their  use  ofprison  labor  won’t  leak 
out,  and  few  companies  want  their  products 
associated  in  the  public  mind  with  convicted 
felons. 

Ultimately,  says  Parenti,  prison  labor 
just  doesn’t  make  economic  sense.  “The 
world  is  so  full  of  impoverished  desperate 
people  willing  to  work  for  next-to-nothing 
that  capitalists  will  always  have  other  op- 
tions.” Schwalb  of  Unicor  now  seems 
reluctantly  to  agree.  “In  the  global  economy,” 
he  says,  “we’re  never  going  to  be  more  than 
a rounding  error.”  | 

1.  From  Unicor’s  Annual  Report,  for 
2002  (Year  in  Review). 

2.  Beyond  the  Prison  Industrial  Com- 
plex, Christian  Parenti,  Covert  Action 
Quarterly,  (Spring/Summer  2000) 

3.  Beyond  the  Prison  Industrial  Com- 
plex, Christian  Parenti,  Covert  Action 
Quarterly,  ( Spring/ Summer  2000) 
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Comatose  Prisoners  Expose  the  Limits  of  Mercy 

by  Gary  Hunter 


In  Texas  and  California  the  hard  line 
igainst  crime  has  crashed  against  the 
bottom  line  of  deficient  state  budgets.  Short 
money  and  long  sentences  have  politicians 
from  both  states  purporting  to  search  franti- 
cally for  fiscal  solutions. 

Texas  legislators  have  proposed  a vari- 
ety of  bills  that  would  potentially  release 
prisoners.  One  bill  suggests  the  release  of 
non-violent  illegal  immigrants  who  are  ap- 
proved for  parole  and  earmarked  for 
deportation.  Another  bill  would  shorten  the 
length  of  treatment  programs  prior  to  release. 
But  attracting  the  most  attention  is  the  pos- 
sibility of  ridding  their  prisons  of  severely 
infirm  and  handicapped  prisoners. 

Texas  House  Corrections  Committee 
Chairman  Ray  Allen,  R-Grand  Prairie  says, 
“For  all  intents  and  purposes,  we  are  at  ca- 
pacity. We’re  looking  at  ways  to,  in  the  short 
term,  meet  our  capacity  needs  without  hav- 
ing any  kind  of  dramatic  negative  impact  on 
the  system  or  without  increasing  any  threat 
to  the  public.”  He  goes  on  to  point  out  that 
Texas  prisons  are  currently  caging  nearly  a 
dozen  prisoners  who  are  “in  a persistent 
vegitative  state.”  The  annual  cost  for  hous- 
ing these  prisoners  is  roughly  $400,000. 

Alluding  to  the  fact  that  Texas  has  nurs- 
ing home  facilities  designed  exclusively  for 
paroled  prisoners,  Allen  says,  “I’m  not  sure 
why  we  can’t  parole  a guy  in  a coma  and  put 
him  in  a hospital.” 

California  legislators  are  asking  the  same 
questions  about  Steven  Martinez  who  holds 
the  dubious  honor  of  being  christened  the 
state’s  most  expensive  prisoner.  Martinez 
receiveda  165  year  sentence  in  1998  for  rape 
and  assault.  In  a 200 1 incident  he  was  stabbed 
in  the  neck  and  paralyzed  from  the  neck  down. 
Now  all  he  can  do  is  blink,  speak,  swallow 
and  turn  his  head.  He  has  to  be  spoon  fed 
three  times  a day,  turned  on  his  bed  every 
two  hours  to  prevent  bed  sores,  washed, 
wiped  and  ministered  to  in  a variety  of  other 
ways.  His  hospital  room  alone,  in  the  high 
security  prison,  costs  $730  a day.  Surgery  to 
treat  a bedsore  once  cost  the  state  $620,139. 
Half  of  that  went  to  two  guards,  paid  to  watch 
Martinez  24  hours  a day.  Prison  officials  do 
not  explain  why  a quadriplegic  needs  two 
guards.  Estimated  cost  to  keep  Martinez,  34, 
for  another  thirty  years  easily  exceeds  $8 
million. 

California  has  about  120  prisoners  who, 
like  Martinez,  require  extensive  or  intensive 
care  for  disabilities  ranging  from  Alzheimers 


to  old  age.  California’s  “compassionate  re- 
lease” parole  law  is  an  oxymoron.  Prisoners 
diagnosed  with  less  than  six  months  to  live 
may  apply  for  compassionate  release  but 
are  not  likely  to  receive  either  compassion 
or  release.  Thirty-nine  prisoners  qualified 
for  and  requested  compassionate  parole  in 
2002.  Twelve  were  released  to  die  outside 
of  prison  walls. 

Jonathan  Turley  is  a law  professor  at 
George  Washington  University  and  an  au- 
thority on  prison  geriatrics  and  healthcare. 
Of  California’s  compassionate  release  pro- 
gram Turley  says,  “You  may  not  have  to  be 
standing  at  the  pearly  gates  to  qualify,  but 
you  have  to  be  able  to  see  them  from  where 
you  are.” 

Martinez  applied  for  compassionate 
release  in  200 1 . His  request  was  supported 
by  the  warden.  No  doubt  the  state  would 
have  benefited  greatly  by  sloughing  this 
financial  burden.  But  “correction”  out- 
weighs cash  in  California  — or  Texas  too 
for  that  matter. 

Ron  DeLord,  president  of  the  Com- 
bined Law  Enforcement  Association  of 
Texas,  said,  “We  are  here  to  remind  our 
elected  leaders  to  keep  the  bad  guys  in  jail... 
these  people  were  sent  to  prison  and  that’s 
where  they  need  to  stay.” 

Michael  Pickett,  chief  of  California’s 
prison  medical  system  recognizes  the  sen- 
timent. “I  can  tell  you  that  there  are  a whole 
lot  of  people  out  there  who  will  say,  ‘We 
don’t  give  a damn  what  their  medical  prob- 
lems are.  They  ought  not  be  on  the  street.” 

Steve  Martinez’  victim  certainly  feels 
that  way,  “I’m  already  nervous  all  the  time,” 


California  has  ordered  $2.3  million 
in  stab-resistant  body  armor  from 
DBH  Industries’  subsidiary  Protective  Ap- 
parel Corp.  of  America  (PACA) — enough 
to  give  body  armor  to  all  California  prison 
guards.  The  order  is  the  largest  ever  re- 
ceived from  the  prison  industry  by  body 
armor  specialists  DBH. 

Meanwhile,  DBH  subsidiary  Point 
Blank  Body  Armor  Co.  has  settled  a dis- 
pute with  the  New  York  Police  Department 
by  agreeing  to  replace  1,000  bullet-resis- 
tant vests  with  higher-grade  military  vests 
and  allow  NYPD  to  purchase  an  additional 
5,300  military  vests  at  a reduced  price.  The 


she  says.  “Always  watching  my  back.  If  he 
was  out  that  would  be  all  the  worse.”  But  as 
Senate  leader  John  Burton  D-San  Francisco 
points  out:  “What  are  these  guys  going  to 
do?  Run  over  you  with  their  wheelchairs?” 

Burton’s  tongue-in-cheek  observation 
conveys  a legitimate  concern.  At  what  point 
does  incarceration  become  a disservice  to 
society?  Burton  goes  on  to  say,  “There  has 
to  be  a better  way  to  deal  with  them,  a way 
that  saves  money  without  threatening  public 
safety.” 

In  the  case  of  comatose  prisoners  a philo- 
sophical question  goes  unanswered,  and 
unasked  for  that  matter.  If  the  supreme  court 
has  held  that  it  violates  the  constitution  to 
execute  the  insane  because  they  cannot  ap- 
preciate or  comprehend  the  nature  of  their 
crime  or  punishment;  does  the  same  rationale 
apply  to  comatose  people  whose  bodies  are 
imprisoned  by  the  state  but  whose  minds  no 
longer  comprehend  the  fact  of  imprisonment? 
In  the  case  of  quadriplegics  like  Martinez,  if 
prison  is  the  deprivation  of  liberty,  is  not  his 
own  useless  body  his  own  prison  at  this 
point? 

The  unspoken  truth  is  that  revenge  run 
amok  eventually  costs  more  than  just  dollars. 
It  diminishes  the  dignity  of  everyone  involved. 
It  is  telling  that  the  only  public  discussion  on 
these  issues  is  in  financial  terms,  while  the 
philosophical  underpinnings  of  a system  of 
mass  imprisonment  that  sees  fit  to  imprison 
the  comatose  and  quadriplegic  goes  unques- 
tioned. | 

Sources:  Express  News  Austin  Bureau,  The 
Seattle  Times 


dispute  started  when  a NYPD  officer  noticed 
weakening  of  his  vest  at  the  folds.  Tests  then 
showed  penetration  of  some  of  the  vests  by 
.357  Magnum  rounds.  Initially,  1,000  vests 
were  believed  defective.  Later  figures  were 
as  high  as  5,000  defective  vests.  Former  Point 
Blank  employees  have  also  alleged  that  they 
were  ordered  to  place  updated  labels  on  out- 
of-date  body  armor,  vest  sizes  were  mislabeled, 
and  vest  shells  were  mismatched  with  their 
ballistic  liners.  Each  of  these  defects  could 
compromise  its  effectiveness.  | 

Sources:  DBH  Industries  news  release;  Law 
Enforcement  News 


California  to  Outfit  All  Prison  Guards  With  Stab- 
Resistant  Body  Armor 
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Nevada  Religious  Group  Gets  Federal  Money 
to  Help  Prisoners,  Delivers  Nothing 


Alliance  Collegiums  Association  of 
Southern  Nevada  (ACASN),  a 
faith-based  organization  led  by  black  minis- 
ters with  the  stated  mission  of  providing 
prisoners  with  support  services  after  parole, 
received  a federal  grant  for  $423,000  in  Octo- 
ber 2002.  However,  ACASN,  which  is  headed 
by  the  Ministers  Alliance  Association  of 
Southern  Nevada  (MAASN),  has  yet  to  de- 
liver any  services  to  prisoners.  Not 
surprisingly,  ACASN  receives  no  mention 
among  the  faith-based  initiatives  praised  by 
President  Bush. 

ACASN  is  supposed  to  be  patterned 
after  the  Ridge  House,  a successful  North- 
ern Nevada  program  which  also  operates 
three  small  facilities  in  Southern  Nevada. 
Ridge  House  and  ACASN  split  a $900,000 
federal  grant  set  up  by  Sen.  Harry  Reid,  D- 
Nev.  The  Rev.  Willie  Davis  of  the  Second 
Baptist  Church  of  Las  Vegas  heads  MAASN. 

Several  of  ACASN ’s  board  members 
have  resigned  citing  a variety  of  irregulari- 
ties. When  asked  about  the  irregularities, 
Reid  threw  the  responsibility  onto  the  U.S. 
Department  of  Justice  (DOJ). 

“The  Department  of  Justice  is  respon- 
sible for  auditing  this  grant,  and  if  there  is 
any  irregularity  in  the  financial  dealing  of 
this  program,  the  people  who  acted  wrongly 
will  be  punished,  as  they  should  be,”  said 
Tessa  Hafen,  Reid’s  spokeswoman. 

However,  the  people  voicing  their  con- 
cerns seem  to  be  the  only  ones  receiving 
punishment.  On  January  31,  2003,  Tobey 
Benitez,  ACASN’s  Director  of  Counseling, 
wrote  Willie  Davis  a letter  expressing  con- 
cern about  the  handling  of  federal  monies 
and  Willie  Davis  appointing  his  wife,  Emma, 
as  Chairman  of  the  Board  without  seeking  or 
receiving  the  board’s  input  or  approval.  On 
February  4,  2003,  he  received  a letter  from 
Emma  Davis  firing  him. 

There  are  other  irregularities  surround- 
ing the  organization.  It  identified  itself  as  a 
non-profit  organization  in  its  DOJ  grant  ap- 
plication, but  IRS  records  show  it  to  be  for 
profit. 

“When  this  group  came  to  us,  it  was 
our  understanding  that  although  they  were 
not  a nonprofit  [it]  would  be  administered  as 
a nonprofit,  and  that  was  our  intent  in  get- 
ting them  the  grant,”  said  Hafen.  “They  can’t 
be  maldng  money  from  it.” 

Whether  they  are  maldng  money  or  not, 
it  is  clear  that  they  are  spending  lots  of  money. 
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“All  they’re  doing  is  spending  money, 
and  none  of  it  has  gone  to  benefit  the  pris- 
oners,” said  Benitez. 

Former  board  member  Kirby  Burgess, 
resigned  in  January,  2003,  because,  “deci- 
sions were  being  made  without  people  being 
consulted”  and  there  had  been  no  board 
meeting  called  since  the  grant  money  arrived. 
Burgess  is  also  director  of  the  Clark  County 
Juvenile  Justice  Services. 

Burgess  said  other  board  members  who 
resigned  were  uneasy  about  Emma  Davis 
having  been  made  executive  director  by  her 
husband,  but  none  of  them  had  reported  their 
concerns  to  government  officials. 

“In  retrospect,  we  should  have  pushed 
the  issue,  but  all  the  board  members  are  on 
other  boards  and,  with  our  work  and  career 
schedules,  we  have  to  let  things  slide,”  said 
Burgess.  “But  this,  we  should  have  paid 
more  attention  to.” 

Morse  Arberry,  a Las  Vegas  Assembly- 
man,  said  he  decided  to  resign  in  March. 
According  to  Arberry,  he  allowed  Willie 
Davis  to  put  his  name  on  the  list  of  board 
members  because  Davis  is  his  pastor  and  he 
believed  in  the  organization’s  mission. 

“He  just  added  my  name  to  the  list,” 
said  Arberry.  “A  lot  of  times  people  just  want 
my  name  to  be  on  the  board  member  list  to 
help  them  out.  1 told  him  I’d  do  what  I could 
to  help  them  out,  but  right  now,  I’m  spread 
too  thin.” 

Autumn  Keyes-Ita,  site  administrator  for 
the  Community  College  of  Southern  Nevada 
(CCSN),  also  decided  to  resign  from  the 
board  in  March,  saying  Willie  Davis  never 
attempted  to  get  the  board’s  approval  to  in- 
stall his  wife  as  executive  director.  Keyes-Ita 
received  notification  of  the  installment  in  a 
letter  from  MAASN. 

Bob  Bailey,  a businessman,  resigned 
from  the  board  because  he  was  overloaded. 

John  Esperian,  an  English  professor  at 
CCSN,  has  remained  on  the  board  because 
of  the  importance  of  the  program  to  the  com- 
munity. He  said  the  group  already  had  a lease 
on  a house  expected  to  hold  up  to  10  parol- 
ees and  had  set  the  goal  of  having  it  ready 
by  early  fall  2003. 

City  licensing  records  show  that,  in 
January  2003,  ACASN  applied  to  license  a 
house,  but  it  didn’t  meet  zoning  and  fire 
safety  requirements. 

Sandy  Finelli,  Ridge  House  spokes- 
woman, noted  that  Ridge  House  was  initially 
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designated  as  ACASN’s  fiscal  agent,  but  that 
soon  after  the  money  arrived,  ACASN  started 
demanding  70%  of  the  money,  creating  ten- 
sion between  the  organizations.  ACASN 
claimed  they  deserved  more  money  than 
Ridge  House  because  they  served  a more 
populous  area.  Finelli  countered  that  Ridge 
House  also  served  the  Las  Vegas  area  and  a 
significant  portion  of  its  expenditures  were 
there.  Finelli  also  noted  that  Ridge  House 
received  half  the  grant  because  it  was  an 
already  successful  program  which  had  been 
highly  rated  by  audits  conducted  by  the 
Nevada  Department  of  Corrections  (DOC). 

DOC  records  show  that  68%  of  parol- 
ees who  don’t  receive  treatment  return  to 
prison  after  one  year.  Only  24%  of  prisoners 
sent  to  Ridge  House  had  returned  to  prison 
after  three-years. 

Source:  Las  Vegas  Review-Journal 
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Mississippi  Ends  HIV+  Prisoner  Segregation, 
Alabama  Urged  To  Follow 


On  April  30, 2003,  the  Mississippi  De 
partment  of  Corrections  (MDOC) 
announced  that  it  will  end  its  practice  of 
segregating  prisoners  infected  with  Hu- 
man Immunodeficiency  Virus  (HIV). 
Mississippi  and  Alabama  were  the  only 
states  left  with  complete  segregation  for 
HIV-positive  (+)  prisoners.  South  Carolina 
still  has  segregated  housing  but  with  ac- 
cess to  standard  programs.  At  the  height 
of  the  segregation  frenzy  in  1985,  46  state 
prison  systems  had  some  form  of  segrega- 
tion for  H1V+  prisoners.  Alabama  is  now 
being  urged  to  end  its  practice  of  full  seg- 
regation. 

At  the  urging  of  the  ACLU,  local  activ- 
ists, and  prisoner  families,  a task  force  was 
appointed  in  2002  by  MDOC  Commissioner 
Robert  Johnson  to  study  the  HIV  segrega- 
tion problem.  Like  Alabama,  Mississippi 
segregates  H1V+  prisoners  in  both  housing 
and  programs.  Some  HIV+  prisoners  actu- 
ally serve  more  time  than  their  HIV-negative 
counterparts  due  to  the  latter’s  active  par- 
ticipation in  educational,  vocational, 
rehabilitative,  religious  and  recreational  pro- 
grams. 

These  programs  serve  to  increase  a 
prisoner’s  level  of  education,  aptitude,  cog- 
nitive abilities,  functional  skills, 
employability,  self-esteem  and  can  often 
shorten  the  prison  sentence  or  help  with  pa- 
role. “Not  being  allowed  to  attend  the 
vocational  programs  afforded  all  other  pris- 
oners puts  a lot  of  anxiety  and  physical  and 
emotional  obstacles  on  us,  and  makes  it  much 
harder  to  get  a job  when  we  get  out,”  says  a 
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by  Bob  Williams 

former  Mississippi  HIV+  prisoner  upon 
hearing  the  news,  “this  change  means  op- 
portunity for  offenders  as  they  return  to 
society.” 

There  are  218  HIV+  prisoners  in 
Mississippi  or  1.2  percent  of  the  MDOC 
population.  HIV+  male  prisoners  cannot 
enroll  in  any  of  15  vocational  programs 
while  H1V+  female  prisoners  are  limited 
to  one  of  five  vocational  programs.  The 
male  HIV+  prisoners  do  have  limited  ac- 
cess to  segregated  educational  programs 
but  they  are  not  broken  down  by  skill 
level  which  arrests  development  of  the 
entire  group.  Moreover,  critical  courses 
such  as  pre-release  and  discharge  plan- 
ning have  a major  impact  on  a prisoner’s 
ability  to  reintegrate  into  society  and 
reduce  recidivism  yet  HIV+  males  have 
only  limited  access  and  H1V+  females  no 
access  to  these  programs. 

According  to  Commissioner  Johnson, 
all  of  the  following  task  force  recommen- 
dations will  be  implemented: 

> Gradual  integration  of  HIV+  pris- 
oners into  educational  and  vocational 
programs; 

> Revising  the  policy  for  initial  clas- 
sification for  level  “A”  custody  so  it  will 
not  be  denied  based  solely  on  HIV  status 
or  other  disabilities  (level  “A”  affords  the 
highest  level  of  privileges  and  lowest  level 
of  security); 

> Immediate  training  on  HIV  trans- 
mission, treatment  and  prevention  for 
guards  and  prisoners  directly  affected  by 
integration; 

> Training  for  all  prisoners  and 
MDOC  guards  within  two  years  on  HIV 
issues. 

The  ACLU  continues  to  pursue  liti- 
gation concerning  conditions  at  the  HIV 
segregation  unit  known  as  Unit  28  at 
Parchman.  Earlier,  Margaret  Winter,  as- 
sociate director  of  the  ACLU’s  National 
Prison  Project  (NPP),  who  has  been  pur- 
suing this  case  since  1998,  won  a major 
victory  for  Death  Row  prisoners  at 
Parchman’s  Unit  32C.  For  years  a dis- 
pute has  continued  over  who  would 
represent  Parchman’s  HIV  prisoners. 
[See:  Gates  v.  Cook,  234  F.3d  221  (5th 
Cir.  2000);  PLN,  02/02,  p.  27]  The  inde- 
fatigable Winters  is  also  taking  steps  to 
end  this  HIV  segregation  practice  in  Ala- 
bama. 


In  April,  2003,  the  NPP  and  Alabama 
Prison  Project  released  a study  which  found 
that  the  Alabama  Department  of  Corrections 
(ADOC)  would  save  $300,000-$400,000  per 
annum  if  HIV+  prisoners  were  integrated 
into  community  corrections  programs  with 
other  prisoners.  HIV+  prisoners  are  cur- 
rently housed  at  the  Limestone  Correctional 
Facility  in  a special  HIV/AIDS  unit.  Accord- 
ing to  ADOC  Commissioner  Donal 
Campbell,  these  prisoners  have  access  to 
basic  programs  but  may  not  participate  in 
work  release  or  Supervised  Intensive  Res- 
titution programs.  Internally,  Alabama’s 
segregation  policy  prevents  most  access 
to  education  and  vocational  programs, 
jobs,  and  religious  services.  Campbell, 
while  feigning  concern  for  the  current  seg- 
regation policy,  agreed  that  it’s  now  the  last 
of  its  kind  “but  that  doesn’t  make  it  wrong.” 
This  policy,  however,  is  not  endorsed  by 
any  major  public  health  or  corrections 
agency,  according  to  the  study,  and  is  op- 
posed by  the  Alabama  Governor’s  HIV 
Commission  for  Children,  Youth  and  Adults; 
the  American  Correctional  Association;  the 
National  Commission  on  Correctional 
Health  Care;  the  Federal  Bureau  of  Prisons; 
The  American  Public  Health  Association; 
and  the  World  Health  Organization.  More- 
over, the  prisoners  are  denied  access  to 
minimal  medicl  care  needed  to  effectively 
treat  chronic  medical  problems  such  as  HIV 
and  AIDS.  See  the  October,  2003,  PLN  for 
further  details  on  medical  neglect  in  Ala- 
bama. 

Allowing  integration  into  community 
corrections  would  affect  56  HIV+  prison- 
ers. Unfortunately,  This  segregation  policy 
has  been  upheld  in  Alabama  by  the  Elev- 
enth Circuit.  [See:  Harris  v.  Thigpen,  941 
F.2d  1495  (11th  Cir.  1991),  after  remand  sub 
nom.  Onishea  v.  Hopper,  126  F.3d  1323  (11th 
Cir.  1997);  PLN,  06/98,  p.  20],  One  of  the 
grounds  for  upholding  this  policy  was  the 
lack  of  general  population  infections  while 
infected  prisoners  were  segregated.  Com- 
missioner Campbell  admits,  however,  that 
while  he  was  head  of  the  Tennessee  prison 
system  for  eight  years  they  “experienced 
no  problems”  with  infected  prisoners  inte- 
grated with  the  general  prison  population. 
■ 

Additional  Sources:  A C LU.org.  B inn ingh a m 
News 
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Wrongfully  Convicted  in  California  and  New  York  Awarded  Damages 

by  Michael  Rigby 


California 

On  April  29, 2003,  then  California  Gov- 
ernor Gray  Davis  signed  legislation  awarding 
two  wrongfully  convicted  prisoners  $ 1 00  per 
day  for  every  day  they  were  in  prison.  Ricky 
Daye,  who  spent  10  years  in  Folsom  Prison, 
and  Leonard  McSherry,  who  served  nearly 
1 3 years,  will  receive  $3  89,000  and  $48 1 ,000, 
respectively. 

Daye,  45,  was  convicted  in  1 984  for  the 
rape  of  a San  Diego  woman.  He  was  exoner- 
ated by  DNA  testing  in  1 994.  Under  California 
law  at  the  time,  Daye  could  have  received 
$ 10,000  for  his  time  behind  bars,  but  he  chose 
instead  to  sue  San  Diego  authorities  in  fed- 
eral court.  “$10,000  for  10  years  is  trivial,” 
said  his  attorney,  Dwight  Ritter.  Daye’s  fed- 
eral lawsuit  failed,  however.  A federal  judge 
refused  to  allow  him  to  present  evidence  of 
his  10  years  in  prison  to  the  jury.  Instead, 
they  heard  only  that  he  had  spent  two  days 
in  county  jail.  No  damages  were  awarded. 

After  legislation  was  enacted  in  2000 
to  provide  $100  a day  for  those  wrongfully 
imprisoned,  Daye  was  allowed  to  make  a 
claim  against  the  state.  Still,  nearly  two  more 
years  passed  before  Daye’s  award  was  ap- 
proved. 

Ritter  said  that  it  was  good  that  the  state 
had  awarded  Daye  some  compensation,  but 
it  would  have  been  better  if  he  had  been  al- 
lowed to  present  all  of  his  evidence  in  federal 
court.  “I  believe  12  California  citizens  would 
have  likely  rendered  him  considerably  more 
compensation,”  Ritter  said. 


McSherry,  the  other  man  awarded 
money,  had  been  convicted  of  kidnapping 
and  raping  a 6-year  old  girl  from  Long  Beach. 
In  200 1 , DNA  testing  cleared  him  of  the  crime. 

Another  California  man,  Kevin  Greene, 
was  cleared  in  1996  after  spending  16  years 
in  prison  for  the  murder  of  his  pregnant  wife. 
He  was  awarded  $620,000  in  1 999  under  spe- 
cial legislation. 

New  York 

Two  wrongfully  convicted  New  York 
men  who  spent  14  years  behind  bars  for  the 
murder  and  robbery  of  a Brooklyn  cab  driver 
will  split  a $3.3  million  settlement;  the  state’s 
largest  ever  in  a wrongful  conviction  case. 
Charles  Shepherd,  40,  and  Anthony  Faison, 
36,  were  convicted  in  1987  largely  on  the  tes- 
timony of  a lone  witness. 

Over  a two  year  period,  private  investi- 
gator Michael  Race  tracked  down  the 
witness,  an  alleged  crack  addict  who  had 
received  part  of  a $1,000  police  reward  for 
her  testimony.  She  recanted.  Another  man, 
Arlet  Cheston,  was  linked  to  the  crime  after 
fingerprints  found  at  the  scene  were  matched 
with  his.  In  May  of 200 1 , the  Brooklyn  Dis- 
trict Attorney’s  Office  agreed  Shepherd  and 
Faison  were  innocent. 

The  two  men  subsequently  sued  the  state 
under  the  Unjust  Conviction  and  Imprison- 
ment Act.  Passed  in  1984,  this  statute  permits 
suits  against  the  state  and  damage  awards  if 
defendants  can  prove  their  innocence  through 
clear  and  convincing  evidence. 


Still,  the  state  aggressively  contested 
their  innocence  claims  before  finally  settling 
during  the  trial  in  January,  2003.  Attorneys 
for  the  men,  Ronald  L.  Kuby  and  Daniel  M. 
Perez,  said  the  state  should  have  settled  early 
on.  “The  state  treats  these  cases  like  law- 
yers for  the  sleaziest  insurance  companies 
treat  their  cases,”  said  Kuby. 

Vincent  H.  Jenkins  received  the  largest 
individual  award  ever  in  New  York — $2  mil- 
lion. Jenkins  spent  17  years  in  prison  for  a 
1982  rape  which  DNA  evidence  later  proved 
he  could  not  have  committed.  Jenkins,  60, 
was  released  in  1999. 

New  York  and  California  are  two  of  only 
15  states  that  pay  damages  to  wrongfully 
convicted  defendants.  Additionally,  most 
states  cap  awards;  New  York  does  not.  How- 
ever, the  Court  of  Claims  does  not  allow  for 
punitive  damages  and  cases  are  heard  only 
by  a judge,  no  jury. 

Remuneration  for  wrongful  convictions 
does  not  come  easily.  Even  in  New  York,  which 
is  believed  to  have  the  most  generous  legisla- 
tive compensatory  scheme,  awards  are  rare. 
Of  the  20 1 wrongfully  convicted  persons  who 
have  brought  suit  in  the  Court  of  Claims  since 
1985,  only  12  were  awarded  compensation 
by  the  court,  with  awards  ranging  from 
$40,000  to  $ 1 .9  million.  Another  1 5 reached 
settlements  ranging  from  $6,750  to  $2  mil- 
lion. The  remainder  received  nothing.  | 

Sources:  The  Legal  Intelligencer  (reprinted 
from  American  Lawyer  Media),  San  Fran- 
cisco Chronicle,  National  Law  Journal 
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$115,000  Settlement  in  Seattle  Jail  Strip-Search  Suit 

by  John  E.  Dannenberg 


King  County  and  the  City  of  Seattle 
settled  a wrongful  strip-search  suit 
for  $ 1 1 5,000  on  May  2 1 , 2003  and  also  agreed 
to  change  strip-search  policies  at  King 
Countyjails. 

Jasmine  Wells  and  Brian  Walton,  college 
students  in  Anchorage,  Alaska,  had  come  to 
Seattle  on  November  30, 2000  for  Christmas 
shopping.  Unbeknownst  to  them,  activists 
had  assembled  downtown  in  commemoration 
of  the  1999  “Battle  of  Seattle”  World  Trade 
Organization  (WTO)  protests.  Seattle  police, 
in  a mass  repression  of  the  activists,  made  a 
sweep  of  all  people  up  Fourth  Avenue  to 
Blanchard,  including  bystanders  and  shop- 
pers. Wells  and  Walton  - who  had  never  even 
heard  of  the  WTO  - were,  upon  leaving  a 
coffee  shop  at  9:30  PM,  corralled,  handcuffed 
and  taken  to  King  County  Jail,  even  after  ex- 
plaining their  presence  and  showing  police 
their  shopping  bags  and  purchases.  They 
were  released  on  bond  the  next  morning. 


Charged  with  only  blanket  minor  of- 
fenses (Pedestrian  Interference,  RCW 
12A.12.015  and  Failure  to  Disperse,  RCW 
12A.  12.020),  they  were  strip  searched  and 
subjected  to  body  cavity  inspections.  Se- 
attle police  thereby  disregarded  a twenty 
year  old  standing  federal  injunction  against 
strip  searches  of  women  charged  with  mi- 
nor offenses.  (Grew  v.  King  County,  No. 
C-83-157-V  (USDC,  W.D.  Wash.). 

Represented  by  Bainbridge  Island  at- 
torney Theodore  Spearman  and  Seattle 
attorney  Fred  Diamondstone,  Wells  and 
Walton  sued  in  U.S.  District  Court  under 
42  U.S.C.  § 1983,  with  pendent  state  law 
claims,  alleging  the  unlawful  strip  search; 
arrest  without  probable  cause  in  violation 
of  the  Fourth  Amendment;  denial  of  free- 
dom to  remain  in  a public  place  and  to  move 
from  one  place  to  another,  in  violation  of 
the  Fourteenth  Amendment;  assault  and 
battery;  false  arrest/imprisonment;  and 


malicious  prosecution.  Police  were  sued  in 
their  individual  and  official  capacities  and  the 
City  and  County  were  sued  on  a respondeat 
superior  theory  for  failure  to  properly  train 
their  employees  as  to  relevant  Washington 
laws  and  the  Grew  injunction.  A class  was 
also  named,  consisting  of  all  female  prison- 
ers booked  at  the  King  County  Jail  and 
similarly  strip  searched  without  either  indi- 
vidualized suspicion  or  for  arrest  for  specified 
crimes  such  as  violence,  burglary,  use  of  a 
deadly  weapon  or  a felony  drug  offense. 

The  defendants  paid  $1 15,000,  including 
attorney  fees,  to  settle  the  complaint,  leaving 
open  the  class  liability  question.  King  County 
also  issued  a notice,  to  be  posted  in  all  jails, 
advising  prisoners  of  the  limitations  on  per- 
mitting strip  searches  at  all,  and,  whenever 
justified,  the  conditions  attending  such 
searches.  See:  Wells  v.  City  of  Seattle,  No. 
CV-02-0601  P(USDC,  W.D.  WA),  Press  Re- 
lease, Law  Office  of  Theodore  Spearman.  | 


New  Mexico  Supreme  Court  Rules  in  Disciplinary  Hearing  Remedies 


As  an  issue  of  first  impression,  the 
Mew  Mexico  Supreme  Court  re- 
cently held  that  restoration  of  lost  good-time 
credits  and  an  order  prohibiting  another  hear- 
ing were  the  proper  remedies  for  a prison 
disciplinary  infraction  that  violated  a 
prisoner’s  right  to  due  process  of  law.  The 
Court  noted,  however,  that  its  order  barring 
another  hearing  was  limited  to  the  exceptional 
circumstances  of  the  case  before  it. 

On  February  14,  1999,  prison  guards 
observed  Gilbert  Lopez  and  another  prisoner 
fighting  over  a broom.  Lopez  was  infracted 
for  assault  with  a weapon  and  fighting.  At  a 
disciplinary  hearing  conducted  on  February 
22, 1999,  the  hearing  officer  refused  to  permit 
Lopez  to  call  two  prisoner  witnesses  in  his 
defense,  and  instead  found  him  guilty  based 
on  the  written  report  of  the  infracting  guard. 
All  but  30  days  of  Lopez’  goodtime  credits  were 
revoked  as  a result  of  the  guilty  finding. 

On  May  6,  1999,  Lopez  filed  a petition 
for  writ  of  habeas  corpus  in  the  Santa  Fe  Dis- 


trict Court,  alleging  that  he  was  denied  the 
opportunity  to  call  witnesses  at  his  infrac- 
tion hearing  in  violation  of  prison  policy 
and  his  right  to  due  process.  After  appoint- 
ing counsel  for  Lopez  and  conducting  an 
evidentiary  hearing,  the  district  court 
granted  Lopez’  petition.  To  remedy  the  due 
process  violation,  the  court  ordered  Lopez’ 
good-time  credits  restored,  the  infraction 
report  stricken  from  his  prison  record,  and 
prohibited  the  Department  of  Corrections 
(DOC)  from  conducting  another  disciplin- 
ary hearing  at  which  Lopez  would  be 
permitted  to  call  witnesses.  The  court  jus- 
tified its  ruling  on  the  ground  that  DOC 
had  routinely  and  improperly  refused  to 
allow  prisoners  to  call  witnesses  at  disci- 
plinary hearings. 

DOC  appealed  the  order  directly  to  the 
New  Mexico  Supreme  Court.  Although  it 
did  not  contest  the  finding  that  Lopez’  hear- 
ing was  improperly  conducted,  it  argued 
that  the  district  court  exceeded  its  author- 


ity by  ordering  restoration  of  Lopez’  good- 
time credits  and  barring  it  from  conducting 
another  hearing.  After  reviewing  the  history 
and  purpose  of  the  writ  of  habeas  corpus,  the 
Court  concluded  that  “in  the  context  of  a writ 
of  habeas  corpus,.  ..  remedies  for  constitu- 
tional violations  should  be  narrowly  tailored 
and  take  into  account  competing  interests.” 
Under  this  standard,  the  usual  remedy  for  a 
prison  disciplinary  proceeding  marred  by  con- 
stitutional error  is  to  vacate  the  guilty  finding, 
reinstate  any  forfeited  good-time  credits,  and 
remand  the  matter  for  a new  hearing. 

The  Court,  however,  also  recognized  sev- 
eral circumstances  that  may  require  the 
extraordinary  remedy  of  prohibiting  another 
hearing.  “[I]f,  as  a result  of  restoring  [good- 
time] credits,  [the  prisoner]  would  have  been 
eligible  for  release,  we  think  the  district  court’s 
order  precluding  a new  bearing  would  have 
been  required....  Similarly,  if  the  district  court 
were  convinced  that  the  department  would 
not  or  could  not  provide  [the  prisoner]  with  a 
fair  hearing,  we  think  the  district  court’s  or- 
der precluding  a new  hearing  would  have 
been  required.”  The  Court  then  concluded 
that  the  district  court  acted  within  its  discre- 
tion by  precluding  another  hearing  in  Lopez’ 
case  because  DOC’s  “procedures  were  often 
sloppy  and  too  frequently  denied  prisoners  a 
right  to  call  inmate  witnesses.”  The  district  court 
was  thus  affirmed  in  all  respects.  See:  Lopez  v. 
LeMaster,  61  P.3d  185  (NM  2002).® 
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Magistrate  Judge  Recuses  Self  in  BOP 
Medical  Treatment  Case 


A Magistrate  Judge  for  the  District 
of  Columbia  has  recused  himself 
on  the  federal  government’s  motion  from  a 
case  involving  the  Bureau  of  Prisons  (BOP) 
and  its  medical  care  of  a pre-operative  trans- 
sexual prisoner. 

Barbie  Black,  a BOP  prisoner,  is  a pre- 
operative male  to  female  transsexual  seeking 
estrogen  therapy.  Black  sued  BOP  Medical 
Director  Dr.  Newton  E.  Kendig  to  force  BOP 
to  provide  her  with  treatment.  The  case  was 
referred  to  Magistrate  Judge  Facciola  for 
settlement.  After  about  1 8 months  of  nego- 
tiation, both  parties  reached  a settlement 
agreement  in  July  200 1 . 

In  May  2002,  Black  moved  to  reinstate 
the  case,  expedite  discovery,  file  a second 
amended  complaint,  and  for  a preliminary 
injunction  and  a temporary  restraining  or- 
der. The  BOP  moved  for  Judge  Facciola’s 
recusal  under  28  U.S.C.  § 455(a)  and  (b). 
Both  parties,  the  court  noted,  were  bitterly 
divided  over  paragraph  5 of  the  settlement 
agreement,  which  mandated  that  BOP  evalu- 
ate Black  for  treatment.  Black  interpreted  the 


paragraph  to  mean  that  BOP  must  provide 
some  treatment  after  evaluation.  BOP  read 
the  paragraph  as  requiring  evaluation  for 
treatment,  but  not  treatment  itself. 

The  BOP  questioned  whether  Judge 
Facciola,  having  presided  over  the  settle- 
ment negotiations,  could  remain  impartial 
during  a trial  of  the  matter. 

Judge  Facciola,  analyzing 
28  U.S.C.  §455,  held  that 
he  could  not  be  recused 
for  having  personal 
knowledge  of  disputed 
facts.  Nor  would  he  allow 
the  secrecy  of  the  settle- 
ment negotiations  to  be 
breached  by  himself  or  ei- 
ther party.  Objectively, 
though,  Judge  Facciola 
held  that  it  would  offend 
the  appearance  of  impar- 
tiality for  him  to  preside 
over  a dispute  of  the  terms 
of  the  settlement  agree- 
ment when  he  was  privy 


to  all  the  negotiations.  Further,  he  could  be 
called  as  a witness  by  either  party  as  to  the 
substance  of  the  negotiations. 

The  judge,  therefore,  recused  himself 
from  further  proceedings.  See:  Black  v. 
Kendig,  227  F.Supp.2d  153  (D.D.C.  2002). 
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Grievances  Exhausted  When  Prison  Officials  Fail  to  Respond 


The  Seventh  Circuit  Court  of  Appeals 
held  that  when  prison  officials  fail 
to  respond  to  administrative  remedies,  those 
remedies  are  rendered  “unavailable”  and 
deemed  exhausted  under  the  Prison  Litiga- 
tion Reform  Act  (PLRA).  The  court  also  held 
that  prison  officials  were  not  estopped  from 
raising  an  exhaustion  defense. 

In  October  1997,  Illinois  prisoner  Peter 
Lewis  complained  to  guards  that  his  “cellmate, 
Joseph  Carlos,  was  aggressive  and  threaten- 
ing and  that  he  was  afraid  to  stay  in  his  cell 
with  him.”  The  next  day  a Lieutenant  advised 
Lewis  that  he  would  speak  with  Carlos.  After- 
wards, however,  “Carlos  displayed  a ‘furious 
anger’  toward”  Lewis.  “The  following  night 
Lewis  called  for  [guards]  because  Carlos  be- 
gan acting  ‘crazy’  by  jumping  up  and  down  in 
the  middle  of  the  floor,  screaming  and  hitting 
the  walls.”  Guards  did  not  respond  to  the 
calls  for  help.  The  next  day,  Lewis  reported 
Carlos’  behavior  and  “requested  to  be  moved 
to  another  cell,  including  a segregation  cell 
for  his  own  safety.”  His  request  was  denied. 

“A  few  days  later . . . Lewis  awoke  in  the 
morning  to  the  sound  of  Carlos  speaking”  to  a 
guard  who  had  “escorted  Carlos  to  his  cell  to 
retrieve  his  personal  property  because  he  was 
being  placed  in  segregation  for  fighting  in  the 
dining  hall  that  morning.”  The  guard  left  Carlos 
alone  in  the  cell  with  Lewis  and  Carlos  began 
to  beat  Lewis  with  a metal  walking  cane. 


Lewis  screamed  for  help,  and  a guard 
appeared  and  took  Lewis  to  the  infirmary. 
Lewis  spent  two  days  in  the  infirmary  where 
he  was  treated  for  an  injury  to  his  right  leg. 
Upon  leaving  the  infinnary,  Lewis  filed  two 
grievances  concerning  the  Carlos  attack. 

One  of  the  grievances  was  denied  in 
December  1997,  and  indicated  that  Lewis 
had  30  days  to  appeal  the  denial.  The  claims 
raised  in  the  second  grievance  were  not 
addressed  in  the  denial  of  the  first. 

Lewis  made  several  written  and  oral 
inquiries  about  the  status  of  his  other  griev- 
ance but  received  no  response.  In  January 
1998,  Lewis  filed  another  grievance  but  re- 
ceived no  response,  so  he  filed  another  on 
January  20, 1998.  Approximately  one  week 
later  Lewis  received  a response  to  the  Janu- 
ary 20, 1998  grievance  but  the  response  did 
not  mention  any  of  his  other  grievances  or 
explain  why  they  were  not  answered. 

In  May  of  1998,  Lewis  appealed  the 
grievance  which  had  been  denied  in  De- 
cember 1997,  but  the  appeal  was  denied  as 
being  untimely. 

In  January  1999  Lewis  filed  a § 1983 
action  against  prison  officials  alleging  that 
they  failed  to  protect  him  from  an  attack  by 
his  cellmate  and  conspired  to  cover  up  the 
attack  by  ignoring  many  of  his  grievances 
and  requests.  The  district  court  dismissed 
the  action pursuantto  42  U.S.C.  § 1997e(a), 


concluding  that  Lewis  failed  to  exhaust  ad- 
ministrative remedies.  Lewis  appealed. 

The  court  joined  the  Fifth  and  Eighth 
Circuits  in  holding  that  administrative  rem- 
edies are  deemed  exhausted  when  prison 
officials  fail  to  respond.  See  e.g.,  Foulk  v. 
Charrier,  262  F.3d  687,  698  (8th  Cir.  2001); 
Miller v.  Norris,  247 F.3d  736, 740  ^Cir.  2001); 
Powev.  Ennis,  177F.3d393, 394(5thCir.  1999) 
; and  Underwood v.  Wilson,  151  F.3d292, 295 
(5thCir.  1998)  (per  curiam).  The  court  reached 
this  conclusion  because  it  refused  “to  inter- 
pret the  PLRA  ‘so  narrowly  as  to  . . . permit 
[prison  officials]  to  exploit  the  exhaustion  re- 
quirement through  indefinite  delay  in 
responding  to  grievances.’”  (citation  omitted). 

The  court  rejected  Lewis’  argument  that 
defendants  were  estopped  from  raising  the 
exhaustion  defense  because  his  procedural 
default  occurred  while  he  waited  for  re- 
sponses to  his  grievances.  The  court  noted 
that  “to  establish  equitable  estoppel,  the  party 
claiming  estoppel  must  show:  (1)  a misrepre- 
sentation by  the  opposing  party;  (2) 
reasonable  reliance  on  that  misrepresentation; 
and  (3)  detriment.  LaBonte  v.  United  States, 
233  F.3d  1049, 1053  (7th  cir.  2000). ...  one  must 
also  prove  affirmative  misconduct.  Gibson  v. 
West,  201  F.3d  990,  994  (7th  Cir.  2000).”  The 
court  found  that  Lewis  did  not  allege  affirma- 
tive misconduct.  See:  Lewis  v.  Washington,  300 
F.3d  829  (7th  Cir.  2002).  > 


Dismissal  Reversed  for  Determination  Whether 
Prisoner  Was  Misled  About  Remedies 


The  U.S.  Third  Circuit  Court  of  Ap- 
peals reversed  a Pennsylvania  fed- 
eral district  court’s  dismissal  of  a state 
prisoner’s  suit.  The  court  ruled  that  there  was 
a substantial,  disputed  question  whether  the 
prisoner  failed  to  exhaust  administrative  rem- 
edies or  had  been  misled  by  prison  officials 
about  the  necessity  and  timing  and  filing  of  a 
grievance. 

Samuel  Brown,  a Pennsylvania  prisoner 
at  SCl-Houtzdale  was  assaulted  and  injured 
by  a group  ofprisoners  in  the  workers’  bath- 
room of  the  prison  cafeteria.  Brown  alleged 
that  he  was  assaulted  because  he  was  using 
the  bathroom  when  the  prisoners  wanted  to 
sneak  in  to  smoke  and,  further,  that  he  would 
not  have  been  assaulted  had  prison  officials 
enforced  their  1996  “no  smoking”  policy. 
Brown  also  asserted  that  he  was  denied  ad- 
equate medical  treatment  in  retaliation  for 
filing  a grievance. 


The  U.S.  District  Court,  Western  Divi- 
sion of  Pennsylvania,  dismissed  the  claims. 
The  District  Court  held  that  Brown  failed  to 
exhaust  his  administrative  remedies  under 
the  Pennsylvania  Department  of  Correc- 
tions (PADOC)  Consolidated  Grievance 
System  (DC-ADM  804).  Brown  appealed. 

The  Court  of  Appeals  noted  that  the 
Prison  Litigation  Reform  Act  (PLRA),  42 
U.S.C.  § 1997e(a),  requires  dismissal  of  a 
complaint  if  the  prisoner  failed  to  exhaust 
administrative  remedies  prior  to  filing  suit. 
If  administrative  remedies  are  not  available 
to  the  prisoner,  the  complaint  cannot  be  dis- 
missed for  failure  to  exhaust.  Further, 
“[fjailure  to  exhaust  administrative  remedies 
is  an  affirmative  defense  that  must  be  pled 
and  proven  by  the  defendant.” 

In  Brown’s  case,  there  was  a specific  fac- 
tual question  as  to  the  availability  of 
administrative  remedies.  PADOC  officials  in- 


vestigating the  assault  told  Brown  that  he 
could  not  file  a grievance  about  the  assault 
until  they  had  completed  their  investigation 
and  given  him  a copy  of  their  report.  Brown 
asserted  in  an  affidavit,  and  PADOC  partly  con- 
ceded, that  he  was  not  provided  a copy  of  the 
investigators’  report  until  months  after  the  in- 
vestigation was  concluded.  Viewing  the  facts 
in  the  light  most  favorable  to  Brown,  the  ap- 
peals court  held,  “Defendants  have  not  met 
their  burden  of  proving  the  affirmative  defense 
of  failure  to  exhaust  remedies.  Therefore,  this 
question  may  not  be  resolved  as  a matter  of 
law  by  this  Court  without  further  discovery.”  If 
PADOC  officials  did  tell  Brown  to  wait  to  grieve 
the  assault  until  their  investigation  was  fin- 
ished, the  Court  held,  Brown’s  suit  could  not 
be  dismissed  for  failure  to  exhaust. 

The  district  court  dismissal  was  vacated 
and  the  case  remanded  for  further  proceedings. 
Brown  v.  Croak,  3 12  F.3d  109  (3rd  Cir.  2002).  ■ 
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Summary  Judgment  Reversed  on  Fact  Issues 
of  Guards’  Failure  to  Protect  Prisoner 

by  Bob  Williams 


The  Seventh  Circuit  court  of  appeals 
has  reversed  summary  judgment 
where  issues  of  material  fact  remain  concern- 
ing guards’  deliberate  indifference  to  a 
prisoner’s  safety  in  a failure  to  protect  case. 

Bryan  Case,  an  Illinois  state  prisoner, 
small  statured  and  classified  as  a “vulner- 
able victim,”  was  released  from  segregation 
to  the  labor  pool  where  he  could  move  about 
and  work  unhandcuffed.,  Another  prisoner, 
identified  only  as  “Jones,”  had  threatened 
numerous  times  to  beat  and  rape  Case 
once  Case  was  released  from  his  cell.  The 
two  had  at  least  one  prior  encounter  where 
Case  fought  off  Jones  with  a pool  cue. 
Jones  was  well-known  by  his  record 
which  included  “two  convictions  for 
armed  violence,  four  for  deviate  sexual 
assault  (homosexual),”  plus  convictions 
for  taking  a prisoner  hostage  and  six  times 
assaulting  other  prisoners. 

Three  days  after  Case  was  released 
from  segregation,  and  despite  repeated  writ- 
ten warnings  to  guards  of  Jones’  threats, 
Case  was  attacked  by  Jones  with  a broom 
head  just  outside  the  door  to  Jones’  work 


area.  Case’s  injuries  included  permanent 
hearing  loss. 

Case  alleges  guards  failed  to  protect  him 
and  even  conspired  to  let  the  assault  happen 
because  of  Case’s  frequent  disciplinary  prob- 
lems and  his  agreement  to  testify  against  a 
guard  in  a drug  case.  One  prisoner  witness 
claims  he  overheard  a guard  captain  telling 
Jones  not  to  get  caught  “because  I don’t  know 
if  I could  cover  for  you  if  it  comes  down  to  it.” 

The  Court  found  that  a trial  is  required 
to  determine  whether  the  guards  knew  that 
Case  was  in  serious  danger  from  Jones  and 
could  have  easily  averted  the  danger  by  plac- 
ing  Case  in  segregation  for  his  own 
protection,  placing  Jones  in  segregation,  or 
at  least  assigning  them  enough  apart  to 
avoid  the  collision.  “No  more  is  necessary 
to  establish  deliberate  indifference  and  so  a 
violation  of  the  Eighth  Amendment.” 

The  Court  also  noted  that  the  trier  of 
fact  might  disbelieve  Case’s  evidence  since 
most  of  it  comes  from  prisoners  “who  tend 
not  to  be  highly  credible  witnesses.”  See: 
Case  v.  Ahitow,  301  F.3d  605  (7th  Cir.  2002). 


Jury  Awards  $700,000  to  Chicago  Jail 
Worker  for  Sexual  Harassment 


On  July  2,  2003,  a federal  jury  in 
Chicago,  Illinois,  awarded 
$700,000  in  damages  to  a female  employee 
of  the  Chicago  jail  in  Illinois  who  was  sexu- 
ally harassed  and  assaulted  by  a male 
co-worker.  Kathleen  Kessel,  35,  and  Beverly 
Meador,  44,  were  employed  by  the  Cook 
County  sheriff’s  office  at  a day  reporting 
center  for  jail  prisoners  on  probation.  They 
complained  that  one  of  their  co-workers, 
Jim  Grayes,  grabbed  and  groped  them  sexu- 
ally and  made  vulgar  sexual  remarks.  They 
complained  to  sheriff’s  department  manag- 
ers to  no  avail. 

The  women  filed  suit  in  federal  court 
claiming  they  had  been  subjected  to  sexual 
harassment,  a hostile  work  environment 
and  assault  and  battery.  They  sued  Grayes, 
Cook  county  sheriff  Michael  Sheehan, 
Cook  County,  the  sheriff’s  department  and 
three  supervisors.  The  latter  were  dis- 
missed as  defendants.  The  jury  ruled  in 
favor  of  Kessel  and  awarded  her  $700,000 
in  damages  on  July  2,  2003.  Meador,  who 


never  put  her  complaints  to  supervisory  staff 
in  writing,  was  awarded  nothing  by  the  jury. 
The  plaintiffs  were  represented  by  Chicago 
attorneys  Luke  Casson  and  Frank  Andreou. 
See:  Kessel  v.  Cook  County,  USDC  ND  1L, 
Case  No.  00-CV-3980.H 

Source:  National  Jury  Verdict  Reporter 
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“I  know  what  a dump 
truck  is,  and  I’m  no 
dump  truck!  As  an 
innocent  man,  I too 
have  been  to  prison.” 

FRANK  PRANTIL 
Attorney  at  Law 
916  Second  St,  2nd  fl 
Sacramento,  CA  95814 
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Incarcerated  and  Living 
with  HIV? 

We  want  to  help. 

Correct  HELP 

The  Corrections  HIV  Education 
Law  Project 

Correct  HELP'S  mission  is  to  im- 
prove the  treatment  of  inmates  living 
with  HIV.  We  have  worked  with  in- 
mates and  institutions  to  successfully 
impove  conditions  for  inmates  with 
HIV,  both  medically  and  socially, 
through  education  and  legal  advocacy. 

If  you  have  difficulty  receiving  medical 
treatment,  or  are  being  treated  differ- 
ently because  you  are  HIV  positive, 
write  to  us.  We  may  be  able  to  help  you. 

Correct  HELP 

PO  Box  46276 
West  Hollywood,  CA  90046 

HIV  Hotline:  (323)  822-3838  (Collect) 
or  (888)  372-0888  (Toll-free) 
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California  Parole  Rescission  Panel’s  Disagreement  With  Granting 
Panel  Fails  The  “Some  Evidence”  Standard 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals held  that  a California  life 
prisoner’s  rescission  of  his  unexecuted  grant 
of  parole  by  a rescission  panel’s  finding  of 
“improvident  grant”  of  parole  failed  the 
“some  evidence”  due  process  standard,  and 
remanded  to  the  district  court  with  direction 
to  grant  the  writ.  The  court  found  that 
Californias  parole  statute  created  a protected 
liberty  interest  in  parole,  and  that  due  pro- 
cess considerations  would  not  permit  a later 
panel’s  rescission  of  a previous  grant  of  pa- 
role solely  because  the  rescission  panel’s 
opinion  of  the  same  evidence  differed  from 
that  of  the  earlier  granting  panel.  The  court, 
in  a second  opinion,  upheld  the  order  grant- 
ing habeas. 

Carl  McQuillion  was  convicted  in  1973 
of  two  counts  of  murder  during  the  course  of 
an  armed  robbery  of  a sporting  goods  store, 
with  a prior  history  of  an  escape  and  three 
armed  robberies  resulting  in  two  prior  prison 
terms.  He  was  sentenced  to  7 years-to-life. 

In  1979,  the  parole  board  (Board  of 
Prison  Terms  (BPT))  found  him  suitable  for 
parole  and  fixed  his  term  at  28  years.  It  did  so 
after  conducting  a three  hour  hearing  ad- 
dressing the  details  of  the  commitment 
offenses,  after  considering  the  probation 
officer’s  report  and  additional  details  from 
the  district  attorney,  and  after  thoroughly 
questioning  McQuillion.  The  panel  dis- 
cussed his  past  record  and  psychological 
reports  (both  negative  and  positive),  his  in- 
prison activities  and  his  plans  for  employment 
upon  parole. 

The  granting  panel  accorded  him  the 
normal  four  months  per  year  good  -behavior 
credits,  and,  with  later  progress  hearings,  set 
his  actual  release  date  at  March  7,  1995.  At 
his  May,  1994  progress  hearing,  the  BPT 
should  have  further  advanced  his  date  to 
May  7, 1994.  Instead,  they  recommended  him 
for  a rescission  hearing  on  grounds  that  his 
parole  had  been  “improvidently  granted.”  The 
BPT  found  four  “good  causes”  for  rescis- 
sion, but  the  Ninth  Circuit  granted  habeas 
relief  because  due  process  was  denied  ab- 
sent “some  evidence”  to  support  the  BPT’s 
findings.  Specifically,  the  court  held  that  the 
“reasons”  for  rescission  were  simply  the  ex- 
pression of  a different  opinion  by  the 
rescinding  panel  over  that  of  the  granting 
panel  - and  a difference  of  opinion  is  not 
“some  evidence”  per  se. 


by  John  E.  Dannenberg 

In  its  analysis,  the  court  first  dealt  with 
the  availability  of  habeas  relief  under  the 
AEDPA.  Based  upon  U.S.  Supreme  Court 
decisions  in  Greenholtz  v.  Inmates  of  Ne- 
braska Penal,  442  U.S.  1 (1979)  andBoard 
of  Pardons  v.  Allen,  482  U.S.  369  (1987),  the 
court  determined  that  the  “shall-unless” 
language  in  the  state  parole  statute  (Penal 
Code  § 3041)  conferred  a presumption  of 
parole  release,  and  thus,  a protected  lib- 
erty interest  in  parole  for  California  lifers. 

The  court  next  evaluated  the  proce- 
dural protections  to  due  process  for 
McQuillion’s  rescission.  Significantly,  the 
court  held  that  “improvidently  granted” 
under  California  law  is  not  a carte  blanche 
for  later  panels  to  re-decide  parole  eligibil- 
ity. Although  a rescinding  panel  could  find 
“good  cause”  upon  a finding  that  the  grant- 
ing panel  gave  inadequate  consideration 
to  important  facts,  it  could  not  merely  reas- 
sess the  same  facts  to  render  a differing 
opinion  of  them. 

Relying  heavily  upon  a recent  Califor- 
nia state  appellate  decision  (In  re  Caswell, 
92  Cal.App.4th  1017  (2001))  the  court 
agreed  that  there  must  be  a factual  under- 
pinning for  the  BPT’s  determination  of 
“good  cause,”  which  must  “reflect  []  more 
than  a mere  disagreement  with  the  ultimate 
determination  reached  by  the  [granting] 
panel.’”  Armed  with  this  analytical  tool, 
the  court  reviewed  the  four  “causes”  and 
rejected  the  rescission  panel’s  findings  of 
cause  for  lack  of  “some  evidence”  to  sup- 
port them. 

Specifically,  as  to  the  “gravity  of  the 
offense,”  the  court  found  that  all  the 
facts  available  to  the  rescission  panel 
were  also  available  to  the  granting  panel. 
Noting  that  California  law  (Caswell,  su- 
pra) holds  that  if  the  evidence  is  before 
the  panel,  it  is  presumed  that  they  con- 
sidered it,  the  court  held  that  absent  a 
showing  of  new  evidence,  there  was  not 
“some”  evidence  to  support  “good 
cause”  on  this  factor. 

Similarly,  as  to  the  cause  “inadequate 
consideration  of  prior  criminal  history,”  the 
record  was  clear  that  the  rescinding  panel 
possessed  no  more  information  than  did 
the  granting  panel.  Thus,  the  rescinding 
panel’s  “conclusory  disagreement”  with 
the  granting  panel  also  failed  the  “some 
evidence”  test. 


As  to  the  cause  “ambiguous  psychiatric 
reports,”  the  court  found  that  all  reports  - 
good  and  bad  - had  been  clearly  considered 
by  the  granting  panel.  Reassessment  of  these 
reports  to  reach  an  alternate  conclusion,  ab- 
sent “some  [new]  evidence,”  violated 
McQuillion’s  due  process  rights. 

Finally,  the  rescinding  panel  found 
“good  cause”  to  rescind  because  subsequent 
to  the  grant  of  parole,  McQuillion  did  not 
undertake  to  learn  a new  trade.  The  court  dryly 
observed  that  the  1979  granting  panel  (which 
delved  deeply  into  McQuillion’s  parole  plans) 
“could  not  be  expected  to  consider  behavior 
that  had  not  yet  occurred.”  Nor  is  the  learn- 
ing of  a vocational  trade  required  by  California 
law.  Accordingly,  the  court  found  that  it 
stretched  credulity  to  hold  that  good  cause 
existed  to  rescind  “merely  because  a prisoner 
who  had  already  been  found  worthy  of  a pa- 
role date  did  nothing  more  to  add  to  his 
worthiness  in  any  particular  area.” 

Finding  that  none  of  the  four  causes  for 
rescission  was  supported  by  “some  evidence” 
of  a failure  of  the  granting  panel  to  adequately 
consider  the  evidence  before  it,  the  Ninth  Cir- 
cuit reversed  the  district  court’s  denial  below 
and  remanded  with  directions  to  grant  the  writ. 
See:  McQuillion  v.  Duncan,  306  F.3d  895  (9th 
Cir.  2002). 

Upon  remand,  the  U.S.  District  Court 
grappled  with  the  meaning  of  the  Ninth 
Circuit’s  order  to  “grant  the  writ.”  The  state 
had  argued  that  “grant  the  writ”  should  only 
lead  to  the  procedural  relief  of  a new  rescis- 
sion hearing.  They  asserted  that  the  language 
“grant  the  writ”  - as  used  here  - meant  the 
same  as  “grant  the  petition  unless  the  Board 
provides  [petitioner]  a new  hearing  within  60 
days,”  as  used  in  Grattan  v.  Sigler,  525  F.2d 
329, 33 1 (9th  Cir.  1975).  The  district  court  dis- 
tinguished the  former  as  an  unconditional  writ 
whereas  the  latter  was  conditional.  Moreover, 
implementing  the  spirit  of  the  Ninth  Circuit’s 
mandate  led  the  court  to  the  inexorable  con- 
clusion that  unconditional  release  was  the 
correct  remedy.  But  it  granted  a stay  to  permit 
yet  another  appeal  of  this  question  to  the 
Ninth  Circuit.  See:  McQuillion  v.  Duncan,  253 
F.Supp.2d  1131  (C.D.CA2003). 

On  its  final  trip  through  the  Ninth  Cir- 
cuit, the  court  rejected  every  roadblock  the 
state  raised  to  prevent  McQuillion’s  release. 
Its  F.R.Civ.R  Rule  59(e)  motion  to  amend  [for 
a new  rescission  hearing]  was  rejected  be- 
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cause  there  was  neither  “newly  discov- 
ered evidence”  nor  “clear  error”  - as 
required  by  Rule  59(  e).  “The  district  court 
...  did  not  err  - and  certainly  did  not  clearly 
err  - in  so  understanding  our  direction  [for 
release].” 

Upon  the  state’s  argument  that  outright 
release  would  deprive  the  Governor  of  his 
Penal  Code  § 3041.1  power  to  request  a re- 
view by  the  Board  of  Prison  Terms  (BPT), 
the  Ninth  Circuit,  relying  upon  In  re  Smith, 
109  Cal  .App.4th  489,  507  (2003),  held  that 
requesting  the  BPT  to  reconsider  the  very 


question  it  had  already  considered  would 
be  an  “idle  act ...  that  would  serve  no  useful 
purpose.” 

The  state  next  argued  that  McQuillion 
had  “been  continuously  been  found  a dan- 
ger to  society.”  The  Ninth  Circuit  flatly 
rejected  this  as  “irresponsible  hyperbole”  - 
noting  that  there  was  no  finding  that 
McQuillion  had  been  dangerous  (let  alone 
continuously  dangerous)  in  almost  a quar- 
ter of  a century. 

In  its  final  frenzy,  the  state  pled  for 
McQuillion  to  be  required  to  serve  his  three- 


year  parole.  But  the  court  observed  that  with 
the  now  affirmed  rescission,  his  release  date 
was  1994  and  he  had  already  served  far  in 
excess  of  a three  year  parole  tail.  Accord- 
ingly, the  court  affirmed  the  district  court’s 
order  for  McQuillion’s  immediate  uncondi- 
tional release.  See:  McQuillion  v.  Duncan, 
342  F.3d  1012  (9th  Cir.  2003). 

McQuillion  was  in  fact  released  Septem- 
ber 10,  2003  and  has  resettled  in  Northern 
California  where  he  is  working  as  a paralegal 
for  attorneys  seeking  the  release  of  their  li- 
fer clients.  | 


Exceeding  Doctor’s  Work  Limit  Order  Actionable 
Under  Eighth  Amendment 

by  John  E.  Dannenberg 


The  Fifth  Circuit  U.S.  Court  of  Ap- 
peals held  that  prison  officials’  forc- 
ing of  a prisoner  to  work  in  excess  of  a four 
hour  doctor-established  daily  limit,  result- 
ing in  dangerous  blood  pressure  elevation, 
was  sufficient  to  state  an  Eighth  Amendment 
civil  rights  claim.  It  also  overruled  the  dis- 
trict court’s  grant  of  the  officials’  factually 
deficient  summary  judgment  motion,  which 
that  court  had  obligingly  construed  instead 
as  a Fed.  Rule  Civ.Proc.  12(b)(6)  dismissal 
motion. 

Texas  state  prisoner  Edward  Calhoun 
suffered  from  hypertension,  asthma,  epilep- 
tic seizures,  and  glaucoma  - as  well  as  knee 
and  head  injuries  sustained  in  a fall.  Because 
of  his  medical  limitations,  he  was  restricted 
by  doctor’s  orders  to  no  more  than  a four- 
hour  per  day  work  schedule  that  also 
restrained  walking,  standing  and  lifting.  Fie 
alleged  that  he  was  abused  by  Security  Cap- 
tain Clyde  Flargrove  and  Lieutenant  Mark 
Atkins,  whom  Calhoun  claimed  maintained 
a pattern  of  harassment  against  him.  For  ex- 
ample, Flargrove  repeatedly  spit  sunflower 
seeds  on  the  floor  and  then  ordered  Calhoun 
to  pick  them  up.  Hargrove  and  Atkins  alleg- 
edly forced  Calhoun  to  work  10-14  hour  days 
doing  strenuous  porter  work,  including  mov- 
ing furniture  - sometimes  without  being 
permitted  to  eat.  He  also  alleged  that 
Hargrove  taunted  him  by  calling  him  a “crack 
smoker,”  “thief,”  and  “whore.”  As  a result  of 
such  continuous  abuse,  Calhoun’s  blood 
pressure  rose  to  near  stroke  level  of220/195, 
but  was  stabilized  in  the  infirmary. 

Calhoun  filed  a prose 42  U.S. C.  § 1983 
suit  under  the  Fourteenth  Amendment  for 
the  name  calling  harassment,  and  under  the 
Eighth  Amendment  for  cruel  unusual  pun- 
ishment from  the  forced  labor  against  known 


medical  orders.  The  district  court  dismissed 
the  claims  for  failure  to  state  a claim. 

On  appeal,  the  Fifth  Circuit  agreed  that 
name  calling,  as  such,  did  not  rise  to  a con- 
stitutional violation.  But  it  found  that 
Calhoun  had  shown  sufficient  evidence  of 
deliberate  indifference  to  his  serious  medi- 
cal needs,  with  excessive  risk  to  his  health 
and  safety,  to  make  out  a claim  of  an  Eighth 


Amendment  constitutional  violation,  subject 
to  proof  of  non -de  minimis  physical  injury. 

Accordingly,  the  Fifth  Circuit  reversed 
the  Rule  12(b)(6)  dismissal  as  to  the  Eighth 
Amendment  claim  and  remanded  for  a hear- 
ing to  determine  if  the  level  of  Calhoun’s 
injuries  would  sustain  a constitutional  vio- 
lation finding.  See:  Calhoun  v.  Hargrove,  312 
F.3d  730  (5'*Cir.  2002).  B 
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New  York  Prisoner’s  Assault  Claim  Headed  for  Trial 


New  York’s  Court  of  Appeals,  its 
highest  court,  has  held  prisoner 
Francisco  Sanchez’s  state  tort  lawsuit  alleg- 
ing negligent  supervision  against  the  state 
of  New  York  raises  an  issue  of  whether  an 
assault  on  Sanchez  was  foreseeable.  The 
Court  of  Claims  granted  the  State’s  motion 
for  summary  judgment  on  grounds  the  at- 
tack was  unforeseeable  as  a matter  of  law. 
The  Appellate  Division  affirmed. 

The  essential  facts  are  undisputed. 
Sanchez  and  a civilian  teach  night  classes 
on  Latino  culture  at  the  Elmira  Correctional 
Facility  (ECF).  Sanchez  is  required  to  clean 
up  his  classroom  and  stand  outside  the 
doorway  awaiting  inspection  and  release  by 
the  duty  guard.  The  school’s  corridors, 
which  are  60  feet  long,  were  occupied  by 
101  prisoners.  Without  warning,  Sanchez 
was  punched  and  slashed  across  his  face 
from  behind  with  a razor-like  instrument, 
causing  a wound  that  required  40  stitches. 
At  the  time  of  the  attack,  which  lasted  less 
than  20  seconds,  the  guard  was  at  the  stor- 
age room  on  the  opposite  end  of  the 
corridor;  he  was  supervising  prisoners  re- 


turning television  sets  and  equipment. 
Within  a minute  of  the  attack,  the  guard  came 
to  Sanchez’s  aid.  Sanchez  testified  he  was 
completely  surprised  by  the  attack,  and  he 
had  no  reason  to  believe  he  was  going  to  be 
attacked. 

Sanchez’s  response  contained  an  affi- 
davit from  an  expert  witness.  The  witness 
testified  the  State  failed  to  provide  active 
supervision  on  the  night  of  the  attack.  The 
prisoners  were  in  a congregate  setting  out- 
side the  housing  area,  which  is  a “notorious 
time”  for  prisoner-on-prisoner  assaults.  State 
Standards  for  County  Jails  and  Penitentia- 
ries require  guards  to  maintain  in  such  a 
setting  “active  supervision,”  which  consists 
of  the  “uninterrupted  ability  to  communicate 
orally  with  each  prisoner  and  respond  to 
emergency  situations.”  Further,  the  expert 
asserted  the  guard’s  habitual  practice  of 
going  to  the  storeroom  during  “go-back,” 
while  requiring  certain  prisoners  (like 
Sanchez)  to  remain  in  front  of  their  class- 
rooms awaiting  discharge,  places  those 
prisoners  at  a risk  of  harm  of  assault.  The 
State  disputed  none  of  the  assertions. 


The  State  asserted,  however,  that  it  had 
no  liability,  for  it  did  not  actually  know 
Sanchez  was  vulnerable  to  assault  or  the 
particular  assailant  was  dangerous,  or  the 
state  actually  knew  the  attack  was  about  to 
take  place  and  it  failed  to  intervene.  The  Court 
of  Claims  and  Appellate  Division  held  this  is 
the  test  to  be  applied,  and  Sanchez’s  testi- 
mony demonstrates  no  liability  is  assumed 
by  the  State.  The  Court  of  Appeals  held  the 
proper  test  of  foreseeability  is  if  the  State 
knew-or-should-have  known  of  the  risk. 

The  record  shows  ECF  is  a maximum- 
security  prison  that  has  a heightened  risk  of 
assault  to  prisoners  when  they  are  in  a con- 
gregate setting.  Thus,  a jury  could  conclude 
the  State  could  reasonably  foresee  the  risk 
to  Sanchez  absent  “active  supervision”  at 
the  time  of  the  assault.  Accordingly,  the  grant 
of  summary  judgment  in  the  State’s  favor 
was  reversed.  Readers  should  note  that  this 
standard  of  proof  is  much  lower  than  the 
“deliberate  indifference”  test  used  under  the 
Eighth  Amendment  in  federal  court.  See: 
Sanchez  v.  New  York,  754  N.Y.S.2d  621  (N.Y., 
2002).  ■ 


BOP  Electric  Musical  Instrument  Ban 


The  US  Court  of  Appeals  for  the  DC 
Circuit  upheld  the  BOP  ban  on  elec- 
tric musical  instruments  in  federal  prisons, 
rejecting  prisoner  arguments  that  the  ban 
violated  the  Administrative  Procedures  Act 
(APA)  as  well  as  their  First  Amendment 
rights  to  freedom  of  musical  expression. 

Federal  prisoners  Brett  Kimberlin  and 
Darrell  Rice  sued  the  U.S.  Department  of  Jus- 
tice and  the  Bureau  of  Prisons  (BOP)  to  enjoin 
their  ban  on  electric  (but  not  acoustic)  in- 
struments as  prisoner  property.  The  BOP  ban 
derived  from  a 1 997  budget  act  rider  (Zimmer 
Amendment)  intended  to  prohibit  the  use  of 
appropriated  funds  to  provide  for  “ameni- 
ties or  personal  comforts  in  the  federal  prison 
system,”  including  the  “use  or  possession 
[thereof]”  - excepting  use  only  for  approved 
prison  religious  activities.  Kimberlin’s  and 
Rice’s  suit  below  claimed  the  ban  on  such 
instruments  interfered  with  their  First 
Amendment  right  to  creative  musical  expres- 
sion and  that  it  was  promulgated  in  violation 
of  the  APA.  They  further  alleged  that  the 
BOP’s  announced  exception  for  such  instru- 
ments for  approved  prison  religious 
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Upheld  by  DC  Circuit 

by  John  E.  Dannenberg 

activities  violated  their  equal  protection 
rights.  Although  summary  judgment  was 
granted  them  on  the  equal  protection  claim, 
their  F irst  Amendment  and  APA  claims  were 
rejected  by  the  DC  District  Court  (150 
F.Supp.2d  96)  and  they  appealed.  See:  PLN, 
Aug.  2002,  p.20. 

On  appeal,  a divided  panel  of  the  DC 
Circuit  affirmed  the  district  court  on  de  novo 
review.  They  rejected  the  APA  claim  because 
the  Zimmer  Amendment  to  the  budget  act 
properly  dealt  only  with  expenditure  of  pub- 
lic funds.  Although  the  absolute  ban  of  such 
devices  was  not  expressed  by  Congress, 
BOP’s  ensuing  regulation  was  a reasonable 
interpretation  under  the  standard  announced 
in  Chevron,  USA,  Inc.  v.  Natural  Resources 
Defense  Council,  Inc.,  467  U.S.  837,  842- 
843(1984). 

While  rejecting  the  district  court’s  reli- 
ance on  Turner  v.  Safley,  482  U.S.  78, 89  (1987) 
for  the  rejection  on  First  Amendment 
grounds,  the  Circuit  Court  noted  that  the 
Amendment  dealt  exclusively  with  funding, 
and  that  “Congress  is  not  required  to  fund 
the  exercise  of  First  Amendment  rights.”  Cit- 
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ing  maintenance  and  electricity  costs,  the 
court  ruled  that  the  Amendment  properly 
saved  Congress  from  subsidizing  such  in- 
strument use. 

A lengthy  dissent  asserted  that  Turner 
did  apply,  and  that  a budgetary  restraint  on 
purchasing  such  instruments  could  not  be 
read  to  restrain  using  and  possessing  them. 
The  dissent  noted  that  the  prisoners’  own 
purchase  of  such  instruments  was  constitu- 
tionally no  different  than  their  purchasing 
their  own  books,  magazines  or  stationery, 
and  disagreed  with  the  BOP’s  subsidy  ratio- 
nale. The  dissent  also  disgreed  that  a solely 
punitive  purpose  for  a prison  policy  com- 
ported with  Turner. 

Parenthetically,  the  writer  observes  that 
if  1,000  BOP  prisoners  used  such  10  watt  de- 
vices 2 hours  every  day,  the  annual  burden 
for  electricity  would  be  about  $350  per  year. 
One  can  only  wonder  what  real  savings  BOP 
engendered  net  of  funding  two  trips  through 
the  federal  courts  as  well  as  costs  associ- 
ated with  policing  any  resulting  prison 
unrest.  See:  Kimberlin  v.  U.S.  Dept,  of  Jus- 
tice, 318  F.3d  228  (D.C.  Cir.  2003).  ■ ' 
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Wyoming  Prisoners  Win  Summary  Judgment  for  Increased  Security 

by  John  E.  Dannenberg 


The  class  of  all  Wyoming  state  pris- 
oners won  injunctive  relief  forcing 
prison  officials  to  protect  them  from  unpro- 
voked assaidt,  bodily  injury  and  death  at  the 
hands  of  other  prisoners,  now,  and  in  the 
future.  Granting  summary  judgment  to  the 
plaintiff  class,  the  US  District  Court  (D. 
Wyo.)  ordered  prison  officials  to  submit  a 
Remedial  Plan  to  this  end  within  21  days. 

Brad  Skinner,  incarcerated  at  the  Wyo- 
ming State  Penitentiary  (WSP)  in  Rawlins, 
Wyoming,  was  brutally  beaten  by  three  other 
prisoners  entering  his  open  cell.  Hospital- 
ized five  weeks  for  separated  vertebrae,  a 
concussion,  contusions,  swelling  and  a bro- 
ken nose,  Skinner  continues  to  suffer  back 
pain,  migraine  headaches,  blurred  vision  and 
psychological  pain  and  suffering  from  his 
assault. 

Skinner  was  approached  by  other  pris- 
oners immediately  upon  his  arrival  at 
B-Star,  Block  4 - a “closed  custody”  hous- 
ing unit,  telling  him  he  wasn’t  wanted  and 
would  be  assaulted  if  he  stayed  there.  Skin- 
ner immediately  advised  guards,  breaking 
down  with  fear,  and  pleading  to  be  moved 
to  another  tier.  Defendant  guard  James 
Hewitt  allegedly  yelled  at  Skinner,  berated 
him  and  forced  him  to  sign  a statement  that 
he  felt  safe  returning  to  his  cell.  Defen- 
dant guard  David  Ebell  also  heard  this 
conversation,  and  wrote  a note  to  yard 
staff  and  Central  Control  to  monitor  Skin- 
ner. The  beating  occurred  immediately 
following  Skinner’s  complaint  to  Hewitt 
and  Ebell.  Hewitt  allegedly  later  yelled  at 
Skinner  after  hearing  Skinner  threaten  to 
sue.  Skinner’s  administrative  grievances 
were  denied  and  exhausted. 

Skinner  sued  Judith  Uphoff,  Director  of 
Wyoming’s  Department  of  Corrections 
(WDOC),  and  Vance  Everett,  warden  at  WSP, 
in  a 42  U.S.C.  § 1983  class  action  suit  under 
the  Eighth  Amendment,  claiming  that  WDOC 
and  WSP  developed  and  pursued  policies 
and  customs  that  created  the  substantial  risk 
of  bodily  harm  to  Wyoming  prisoners,  includ- 
ing failing  to  supervise  subordinates.  These 
policies  included  absence  of  health  and 
safety  training,  investigation  after  assaults, 
or  reporting/documenting  threats  made 
against  prisoners,  as  well  as  chronic 
understaffmg. 

A 1999  Department  of  Justice  (DOJ)  in- 
vestigation of  WSP  found  these  areas 
seriously  lacldng.  An  estimated  1 00-300  such 
assaults  between  prisoners  have  occurred 


in  the  past  six  years.  While  policy  requires 
every  such  incident  to  be  reported,  only 
three  ever  were.  No  staff  was  ever  disci- 
plined - even  after  an  in  prison  murder. 

Skinner  first  filed  for  class  certifica- 
tion, to  gain  prospective  injunctive  relief 
for  all  WDOC  prisoners.  The  court  ruled 
that  the  proposed  class  met  all  four  class 
prerequisites  under  Fed.  Rules  Civ.  Proc. 
23(b):  numerosity,  commonality,  typical- 
ity, and  adequate  representation  - and 
granted  conditional  certification.  See: 
Skinner  v.  Uphoff,  209  F.R.D.  484  (USDC, 
D.  Wyo.  2002). 

Plaintiffs’  motion  for  summary  judg- 
ment alleged  failure  under  the  Eighth 
Amendment  to  guarantee  the  safety  of 
all  WDOC  prisoners.  Analyzing  both  the 
objective  component  (substantial  risk  of 
serious  harm)  and  the  subjective  com- 
ponent (deliberate  indifference),  the 
court  found  there  was  undisputed  evi- 
dence of  both.  Not  only  did  it  find  the 
guards’  behavior  unconstitutional,  it  also 
found  Uphoff  and  Everett  liable  on  a su- 
pervisory liability  theory. 

PLN  readers  should  note  that  such  li- 
ability does  not  attach  under  § 1983  merely 
for  being  a supervisor  (respondeat  supe- 
rior theory).  To  be  held  liable,  the  court  ruled 
that  a supervisor  “must  have  participated 
or  acquiesced  in  the  constitutional  depri- 
vations” complained  of,  citing  Meade  v. 
Grubbs,  841  F.2d  1512, 1528  (10th  Cir.  1988). 
There  must  be  an  “affirmative  link”  between 
the  constitutional  deprivation  and  the 
supervisor’s  personal  participation.  This 
link  is  satisfied  if  the  supervisor  has  estab- 
lished or  utilized  an  unconstitutional  policy 
or  custom. 

Although  WDOC  had  a policy 
(Admin.  Reg.  7.017)  to  write  a report  on 
every  such  incident  and  to  punish  der- 
elict staff,  WDOC’s  score  card  here 
showed  barely  a 1 % reporting  rate  - and 
no  staff  discipline  whatever.  It  was  fur- 
ther shown  that  both  Director  Uphoff 
and  Warden  Everett  were  consciously 
aware  of  this  non-reporting,  and  even 
countenanced  it  in  spite  of  the  DOJ  re- 
port criticizing  lax  security. 

During  the  court  proceedings, 
WDOC  introduced  new  policies  aimed  at 
remedying  the  complaint,  and  asked  the 
court  to  declare  the  suit  moot.  Dubious, 
the  court  declined  to  do  so,  remarking 
“until  there  is  no  reasonable  expectation 


that  unconstitutional  practices  will  recur,” 
the  court  will  not  be  deterred,  adding  that 
“[defendants’]  burden  is  a heavy  one.” 

Concluding  that  there  was  no  dispute 
as  to  any  genuine  issue  of  material  fact 
that  the  defendants  had  violated  the  class’ 
Eighth  Amendment  rights,  the  court 
granted  summary  judgment  in  favor  of  the 
prisoners.  It  then  proceeded,  pursuant  to 
Prison  Litigation  Reform  Act  guidelines 
under  42  U.S.C.  § 3626(a)(1)(A),  to  issue 
relief  narrowly  drawn  to  remedy  the  prob- 
lem. 

The  court  ordered  defendants  to  pro- 
duce a Remedial  Plan  within  21  days  setting 
forth  actual  relief  implementation,  including 
manner  and  schedule.  This  Plan  must  also 
address  overcoming  the  admitted  “culture” 
at  WSP  that  has  made  it  “difficult  for  senior 
administrators  to  properly  supervise  and  dis- 
cipline staff.”  See:  Skinner  v.  Uphoff,  234 
F.Supp.2d  1208  (USDC  D.  Wyo.  2002).  The 
case  was  later  settled.  PLN  will  report  the 
settlement  details  once  they  are  obtained. 
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Federal  Tort  Claims  Act  Suit  Limitation  Construed  in  Medical  Suit 


Affirming  the  U.S.  District  Court  for 
the  Central  District  of  Illinois,  the 
U.S.  Seventh  Circuit  Court  of  Appeals  held 
that  the  United  States  was  entitled  to  sum- 
mary  judgment  under  the  Federal  Tort  Claims 
Act  (FTCA)  in  a prisoner’s  medical  malprac- 
tice claim. 

Michael  Massey,  a prisoner  formerly  at 
the  Federal  Correctional  Institution  in  Pekin, 
Illinois  (FCI-Pekin),  developed  a freely  reduc- 
ible umbilical  hernia  in  1995  while  in  jail. 
Beginning  in  July  1996,  after  arriving  at  FCI- 
Pekin,  Massey  complained  repeatedly  about 
increasing  abdominal  pain  and,  later,  of  diffi- 
cult bowel  movements  caused  by  the  hernia. 
An  FCI-Pekin  doctor  scheduled  surgery  but 
was  overruled  by  the  health  services  admin- 
istrator. 

Massey  filed  complaints  with  prison 
officials,  but  received  no  relief. 
Massey’s  attorney  wrote  two  letters  to 
the  FCI-Pekin  warden  stating  that  the 
prison’s  response  to  Massey’s  medical 
need  was  unsatisfactory.  The  first  letter 


was  written  in  July  1996;  the  second 
in  January  1997. 

Massey  was  finally  examined  by  a sur- 
gical consultant  in  December  1997  and 
operated  on  in  January  1998.  After  uncom- 
plicated surgery,  the  surgeon  ordered 
Massey  not  to  engage  in  heavy  lifting  and 
prescribed  Vicodin  for  pain.  Officials  at  FCI- 
Pekin  substituted  Tylenol  3 with  codeine 
for  Vicodin.  Further,  Massey  was  required 
to  walk  to  pill  call  to  get  his  medication  and 
to  walk  to  meals,  despite  post-surgical  pain. 

Massey  sued  FCI-Pekin  in  November 
1999  under  the  FTCA.  He  claimed  that 
prison  officials  were  negligent  in  delaying 
surgery.  He  further  claimed  post-operative 
negligent  care  in  substituting  Tylenol  for 
Vicodin  and  in  requiring  him  to  walk  to  pill 
call  and  to  meals.  The  district  court  granted 
summary  judgment  to  prison  officials,  and 
Massey  appealed. 

The  Court  of  Appeals  held  that 
Massey’s  suit  regarding  the  surgery  was 
barred  by  the  statute  of  limitations.  The  ap- 


peals court  affirmed  the  district  court’s  find- 
ing that  Massey’s  medical  malpractice  claim 
regarding  the  surgery  accrued  in  J anuary  1 997 
when  Massey’s  attorney  wrote  the  second 
letter,  in  which  he  threatened  suit.  Massey 
failed  to  file  suit  within  two  years  of  that  date 
(the  limitations  period  provided  under  Illinois 
law)  and  was  thus  time  barred.  The  appeals 
court  held  that  Massey  failed  to  prove  negli- 
gence in  substituting  one  pain  medication  for 
another  and  in  requiring  him  to  walk  to  pill 
call  and  to  meals. 

The  court  noted  that  Massey  presented 
no  expert  testimony  rebutting  the 
Government’s  medical  experts.  Readers 
should  note  that  expert  testimony  is  a neces- 
sity in  almost  all  medical  claims. 

The  district  court  judgment  was  affirmed. 
Readers  should  note  that  this  case  may  con- 
flict with  Heard  v.  Sheahan,  253  F.3d  3 1 6 (7th 
Cir.  2001),  reported  in  PLN,  March  2003,  page 
24,  in  regards  to  the  time  period  in  which  the 
surgery  claim  accrued.  See:  Massey  v.  United 
States,  3 12  F.3d  272  (7th  Cir.  2002).  ■ 


Dismissal  Without  Notice  for  Untimely  Service 
of  § 1983  Complaint  Is  Abuse  of  Discretion 


When  the  United  States  District 
Court  (SD  NY)  dismissed  a 
prisoner’s  42  U.S.C.  § 1983  complaint  for  his 
failure  to  serve  it  within  120  days,  the  Sec- 
ond Circuit  Court  of  Appeals  reversed 
because  the  district  court  did  not  first  notify 
the  prisoner  of  its  intentions,  as  required  by 
Fed.Rules  Civ.Proc.  Rule  4(m). 


New  York  state  prisoner  John  Thomp- 
son, acting  in  pro  per  and  in  forma  pauperis, 
sued  guard  Victor  Maldonado  for  exces- 
sive use  of  force  and  subsequent  failure  to 
attend  his  medical  needs.  The  court  sent 
Thompson  a US  Marshals  Service  Form  285 
for  Thompson  to  complete  and  mail  to  the 
Marshal  for  service.  Thompson  never  re- 
ceived the  form  and  hence 
never  served  the  com- 
plaint on  Maldonado. 
The  court  dismissed  the 
complaint  after  120  days 
for  failure  to  timely  serve. 
Thompson  complained 
on  appeal  that  Rule  4(m) 
required  the  court  to  first 
notice  him  of  pending  dis- 
missal - to  permit  him  to 
show  good  cause  for  his 
failure  - before  taking  the 
severe  sanction  of  dis- 
missal. 

In  fact,  Thompson 
had  good  cause.  He  al- 
leged that  his  legal  mail  from 
the  court  had  been  opened 
by  prison  mailroom  staff 
prior  to  his  receiving  it,  and 
that  the  now  missing 


documents  had  been  intentionally  removed 
to  frustrate  his  suit  against  Maldonado.  If  Th- 
ompson had  been  given  notice,  he  could  have 
presented  his  mail-tampering  allegation  to  the 
court  as  evidence  of  good  cause  and  thereby 
gained  an  extension  of  time. 

In  a case  of  first  impression,  the  Second 
Circuit  ruled  that  the  language  and  history  of 
Rule  4(m)  were  plain.  Accordingly,  it  held  that 
the  district  court  had  abused  its  discretion  in 
dismissing  Thompson’s  complaint  and  va- 
cated and  remanded  for  further  proceedings. 
See:  Thompson  v.  Maldonado,  309  F.3d  107 
(2nd  Cir.  2002).  H 
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Circumstantial  Evidence  Sufficient  to  Defeat  Summary  Judgment 


The  Second  Circuit  Court  of  Appeals 
held  circumstantial  evidence  in  a re- 
taliation claim  is  sufficient  to  defeat  summary 
judgment  in  prison  officials’  favor.  While 
confined  at  New  York’s  Bare  Hill  Correctional 
Facility,  prisoner  Gregory  Gayle  filed  a griev- 
ance stating  he  heard  prison  staff  praising 
the  guard  who  had  used  a “van  as  a deadly 
weapon”  to  run  over  a prisoner  while  com- 
paring “the  incident  as  a video  game  where 
Blacks  and  Hispanics  are  the  targets.” 

Gayle’s  42  U.S.C.  § 1983  suit  alleged  he 
was  infracted  for  urging  others  to  partici- 
pate in  conduct  detrimental  to  the  prison  and 
given  90  days  solitary  confinement.  The  dis- 


trict court  granted  prison  officials’  motion 
for  summary  judgment.  In  reversing,  the 
Second  Circuit  held  Gayle  had  elicited  cir- 
cumstantial evidence  that  is  sufficient,  in  this 
case,  to  raise  a genuine  issue  of  material  facts 
as  to  whether  retaliation  was  a substantial 
factor  in  the  decision  to  charge  and  punish 
him. 

The  Court  found  the  charges  arose  from 
statements  made  as  the  result  of  an  inter- 
view on  the  grievance’s  merits.  Moreover, 
additional  support  was  gained  from  an  ad- 
ministrative reversal  of  the  charge. 
Furthermore,  there  is  no  actual  proof  of  inci- 
dents Gayle  caused  to  arise  and  the  evidence 


tends  to  show  his  statements  were  taken  out 
of  context. 

The  Court  held  a jury  will  have  to  deter- 
mine if  Gayle  is  truthful  or  if  Captain  P. 
Gonyea,  who  wrote  the  misbehavior  report, 
lied  about  his  reasons  for  issuing  the  report. 
As  a dispute  exists  of  whether  Gayle  com- 
mitted the  prohibited  conduct,  the  jury  must 
also  determine  if  prison  officials  would  have 
punished  him  to  the  same  extent  regardless 
of  the  alleged  retaliation.  Upon  remand,  the 
district  court  is  to  determine  if  Gayle  should 
be  appointed  counsel  for  further  proceed- 
ings. See:  Gayle  v.  Gonyea,  313  F.  3d  677 
(2nd  Cir.  2002).  ■ 


Washington  Sex  Offenders’  Release  Plans  Must  Be  Processed 


The  Washington  State  Court  of  Ap- 
peals for  Division  1 has  held  that 
the  Washington  Department  of  Corrections 
(DOC)  must  process  sex  offenders’  release 
plans,  even  if  they  are  being  referred  for  civil 
commitment  as  sexually  violent  predators. 

William  Dutcher  was  a DOC  prisoner 
serving  60  months  for  communicating  with  a 
minor  for  immoral  purposes  in  1998.  On  Janu- 
ary 16,  2002,  Dutcher  reached  his  earned 
early  release  date  and  was  eligible  for  release 
to  community  custody.  However,  the  DOC 
refused  to  allow  him  to  submit  a release  plan 
since  the  End  of  Sentence  Review  Commit- 
tee (ESRC)  was  referring  him  for  civil 
commitment  as  a sexually  violent  predator. 
Dutcher  sought  relief  via  personal  restraint 
petition. 

The  court  first  found  that  the  former 
RCW  9.94A.  150  (recodified  in  2001  asRCW 
9.94A.728)  requires  the  DOC  to  allow  sex 
offenders  to  earn  early  release  days  for  good 
behavior,  and  to  release  them  to  community 
custody  on  their  earned  early  release  dates. 

The  court  noted  that  DOC  Policy  350.200 
sets  out  the  earned  early  release  procedure. 
When  Dutcher  was  convicted  that  policy 
required  DOC  staff  to  help  all  prisoners  de- 
velop a plan  for  release  on  their  earned  early 
release  dates.  In  May,  2001,  the  policy  was 
amended  to  preclude  those  being  referred 
for  civil  commitment  from  submitting  release 
plans.  Dutcher  was  not  allowed  to  submit  a 
release  plan  under  the  amended  policy. 

The  appeals  court  recognized  that  sex 
offenders  referred  for  civil  commitment  (60% 
of  whom  are  never  committed)  can  never  re- 
alize the  benefit  of  their  earned  early  release 
time,  as  that  referral  precludes  their  submit- 


ting a release  plan,  without  which  they  can- 
not be  approved  for  community  custody. 
This,  said  the  court,  would  violate  the  former 
RCW  9. 94 A.  150,  which  provides  that  all  sex 
offenders  may  become 
eligible  for  community 
custody. 

The  court  also  recog- 
nized that  sex  offenders 
cannot  earn  early  release 
days  unless  they  partici- 
pate in  self-help  programs 
and  obey  prison  rules. 

The  court  reasoned  that 
denying  them  the  benefit 
of  earned  early  release 
days  would  give  them  no 
incentive  to  obey  prison 
rules,  or  to  participate  in 
programs,  all  to  the 
DOC’s  and  society’s  det- 
riment. 

The  court  also  found 
unacceptable  the  fact  that 
denying  sex  offenders 
community  custody  sta- 
tus would  result  in  their 
serving  their  maximum 
sentences.  Since  their  en- 
tire sentences  would  be 
served,  the  DOC  could  not 
impose  post-release  su- 
pervision on  them.  This, 
opined  the  court,  would 
greatly  endanger  society. 

In  the  end,  the 
court  held  that  even  if 
the  ESRC  votes  to  refer 
a sex  offender  for  civil 


commitment,  DOC  must  process  his  or  her 
release  plan  as  required  by  the  former  RCW 
9.94A.  150.  See:  In  Re PRP  of  Dutcher,  60  P.3d 
635  (Wash.App.  Div.  1, 2002).  ■ 
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Chief  Medical  Officer  Liable  On 
Medical  Policy  Decisions 

by  John  E.  Dannenberg 


The  Second  Circuit  US  Court  of  Ap- 
peals held  that  a prisoner’s  com- 
plaint regarding  a painful  chronic  medical 
complication  that  developed  at  the  site  of  a 
knife  wound  raised  genuine  issues  of  mate- 
rial fact  sufficient  to  defeat  prison  officials’ 
motion  for  summary  judgment.  However,  li- 
ability in  the  action  fell  only  upon  the  chief 
medical  officer,  and  not  the  superintendent 
or  the  chief  of  appeals  who  had  heard  the 
administrative  appeal  below. 

New  York  state  prisoner  Vincent  Brock 
suffered  a knife  wound  from  the  corner  of 
his  right  lip  to  his  earlobe.  After  suturing, 
the  outside  hospital  dermatologist  declared 
it  was  healing  remarkably  well.  However,  it 
was  noted  that  Brock  had  a history  of  “kel- 
oid formation”  - a condition  where  abnormal 
fibrous  tissue  overgrowths  of  skin  develop 
above  and  beyond  the  original  wound,  of- 
ten for  years.  In  addition  to  causing 
disfigurement,  keloids  can  involve  nerve  fi- 
bers and  become  painful. 

Brock’s  keloid  condition  worsened  to 
where  he  could  not  smile,  yawn,  brush  his 
teeth,  chew  food  or  sleep  on  his  right  side 
without  pain,  which  he  formally  complained 
of  nine  months  later.  Collins  Correctional 
Facility  doctors  noted  the  large  keloid  and 
approved  an  outside  dermatologist  consul- 
tation, but  Regional  Medical  Director  Dr. 
David  O’Connell  denied  the  consult,  claim- 
ing that  the  keloid  problem  was  only 
“cosmetic.”  Brock  filed  a grievance,  which 
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the  committee  granted  - only  to  be  overruled 
by  Superintendent  James  Berbary,  who  re- 
lied upon  Dr.  O’Connell’s  medical  opinion. 
Final  (Central  Office)  review,  signed  by  ap- 
peals chief  T.G.  Egan,  affirmed  Berbary’s 
rejection  of  the  consult. 

In  his  pro  se  42  U.S.C.  § 1983  complaint. 
Brock  sued  policy  director  Chief  Medical 
Officer  Dr.  Lester  Wright,  Superintendent 
Berbary  and  appeals  chief  Egan  under  the 
Eighth  Amendment  for  damages  from  the 
undue  pain,  anguish,  and  sleeplessness  he 
endured  from  their  denial  of  treatment.  The 
U.S.  District  Court  (W.D.  N.Y.)  granted  sum- 
mary judgment  to  defendants,  minimizing 
Brock’s  condition  as  “uncomfortable  and 
annoying,”  but  not  as  “extreme”  as  an  in- 
fected wound. 

The  Second  circuit  disagreed,  declaring 
“[w]e  will  no  more  tolerate  prison  officials’ 
deliberate  indifference  to  the  chronic  pain  of 
an  inmate  than  we  would  a sentence  that 
required  the  inmate  to  submit  to  such  pain.” 
Pain,  it  ruled,  need  not  be  demonstrated  to 
be  at  the  limit  of  human  ability  to  bear,  nor  at 
a level  threatening  life. 

The  more  difficult  question  on  appeal 
was  who  was  legally  liable.  Superintendent 


The  U.S.  Ninth  Circuit  Court  of  Ap- 
peals joined  eight  other  U.S. 
Courts  of  Appeals  in  holding  that  the  Prison 
Litigation  Reform  Act  (PLRA)  mandates, 
under  42  U.S.C.  § 1997e(a),  that  administra- 
tive remedies  must  be  exhausted  prior  to  a 
prisoner  filing  suit  about  prison  conditions 
under  any  federal  law. 

Gregory  McKinney,  a California  pris- 
oner, filed  two  prison  conditions  suits  in 
different  California  U.S. 
District  Courts  against 
various  defendants.  In 
each  suit,  the  district 
courts  dismissed  with- 
out prejudice  for  failure 
to  exhaust  administra- 
tive remedies  prior  to 
filing  suit,  as  required 
by  42  U.S.C.  § 1997e(a). 
McKinney  appealed 
each  dismissal,  arguing 


Berbary  was  excused  since  he  had  relied 
upon  Dr.  O’Connell’s  medical  expertise. 
Appeals  chief  Egan  was  held  not  liable 
because  there  was  no  proof  that  he  per- 
sonally participated  in  the  rejection 
decision — he  only  perfunctorily  signed  off 
the  paperwork.  However,  Dr.  Wright  was 
held  responsible  through  his  promulga- 
tion of  policies  that  resulted  in  Brock’s 
non-treatment. 

The  Second  Circuit  noted  that  Wright’s 
policy  expressly  provided  for  treatment  of 
keloids  if  there  were  “collateral  symptoms.” 
This  ambiguous  language,  the  court  ruled, 
would  permit  a trier  of  fact  to  determine  if 
Brock’s  condition  was  more  than  merely  cos- 
metic, sufficient  to  offend  the  Eighth 
Amendment.  Another  jury  question  would 
be  whether  Brock  was  constitutionally  owed 
preventative  steroid  treatment  at  the  time  of 
his  suturing  because  of  his  known  propen- 
sity to  keloid. 

Accordingly,  the  Second  Circuit  va- 
cated the  order  of  summary  judgment  below 
only  as  to  defendant  Dr.  Wright  and  re- 
manded to  the  district  court  for  further 
proceedings.  See:  Brock  v.  Wright,  315  F.3d 
158  (2nd  Cir.  2002).  H 


that  he  was  in  the  process  of  exhausting  rem- 
edies and  that  the  district  courts  should  have 
stayed  proceedings  to  permit  exhaustion  of 
remedies. 

The  appeals  court  consolidated  the  ap- 
peals since  they  presented  a common 
question. 

The  Ninth  Circuit  noted  that  the  First, 
Second,  Third,  Sixth,  Seventh,  Tenth,  Elev- 
enth, and  D.C.  Circuit  Courts  of  Appeal, 
when  presented  with  precisely  the  same 
question,  held  that  a stay  to  allow  exhaus- 
tion of  remedies  was  inappropriate  under  § 
1997e(a).  The  Ninth  Circuit  explicitly  joined 
its  sister  circuits  in  holding  that  prison  con- 
ditions suits  must  be  dismissed  without 
prejudice  unless  administrative  remedies  are 
exhausted  prior  to  filing  suit. 

The  district  courts’  dismissals  were  up- 
held. See:  McKinney’ v.  Carey,  311  F.3d  1198 
(9th  Cir.  2002).  H 
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Retaliation  Claim  Satisfied  by  Existence 
of  Major  Misconduct  Citation 

by  John  E.  Dannenberg 


The  Sixth  Circuit  US  Court  of  Appeals 
held  that  the  “substantial  or  moti- 
vating factor”  element  required  satisfying  a 
Michigan  prisoner’s  protected  speech  First 
Amendment  retaliation  claim  was  satisfied 
by  the  existence  of  a major  misconduct 
charge. 

Michigan  state  prisoner  Cleveland 
Brown  had  had  an  approved  debit  deducted 
from  his  prison  trust  account.  Upon  his  trans- 
fer to  another  prison,  part  of  the  debit 
erroneously  resurfaced,  and  was  again  de- 
ducted. Frustrated,  he  filed  an  embezzlement 
complaint  against  staff-  later  dismissed  by 
police  as  meritless. 

Subsequently,  he  was  issued  a major 
misconduct  charge  for  filing  a false  complaint. 
He  was  acquitted  in  an  administrative  hear- 
ing when  there  was  both  insufficient 
evidence  of  malevolent  intent  and  the  ap- 
pearance that  improper  manipulation  of  his 
account  may  indeed  have  occurred.  Since  he 
was  already  in  segregation  on  other  grounds, 
the  new  misconduct  charge  did  not  result  in 
additional  punishment. 

Brown  sued  prison  staff  under  42  U.S.C. 
§ 1 983  alleging  that  he  had  been  racially  dis- 
criminated against;  that  the  overcharges 
violated  due  process  of  law;  and  that  render- 
ing him  too  poor  to  buy  basic  hygiene 
products  violated  his  Eighth  Amendment 
rights  and  too  poor  to  buy  stamps  to  write 
his  family  violated  his  First  Amendment 
rights.  Finally,  he  claimed  the  misconduct 
charge  was  purely  a vindictive  retaliation  for 
his  exercise  of  his  First  Amendment  rights  to 
file  criminal  complaints.  Only  the  retaliation 
claim  survived  for  remand.  See:  Brown  v. 
Crowley,  299  F.3d  1150  (6thCir.  2000). 


On  remand,  summary  judgment  was 
again  recommended  in  the  defendant’s  fa- 
vor for  failure  to  establish  all  of  the  elements 
of  a retaliation  claim.  Upon  subsequent  ap- 
peal, the  Sixth  Circuit  stated  the  three 
elements  of  a retaliation  claim:  (1)  the 
prisoner’s  conduct  was  protected,  (2)  adverse 
action  sufficient  to  deter  such  conduct  was 
taken,  (3)  the  adverse  action  was  at  least  in 
part  motivated  by  the  protected  conduct. 

Because  Brown  plainly  had  not  been 
punished  by  the  new  charge  since  he  was 
already  in  segregation,  the  question  was 
whether  the  mere  existence  of  the  major  mis- 
conduct charge  offended  his  constitutional 
rights.  The  court,  relying  upon  Thaddeus  X 
v.Blatter,  175F.3d378(6,hCir.  1999)  (en  banc), 


In  the  January,  2003,  issue  of  PLN  we 
"eported  Flint  Ex  Rel  Flint  v.  Ken- 
tucky Department  of  Corrections,  270  F.3d 
340  (6th  Cir.  2001)  where  the  court  held  that 
Kentucky  prison  officials  and  employees  of 
Correctional  Industries  were  not  entitled  to 
qualified  immunity  for  failing  to  protect  pris- 
oner Robert  Flint,  43,  from  being  murdered 
by  other  prisoners  at  the  Luther  Luckett 
Correctional  Complex.  In  1995  Flint  was  blud- 
geoned to  death  by  another  prisoner  in  the 
print  shop  of  the  prison  in  retaliation  for  hav- 
ing informed  prison  officials  of  misconduct 
by  the  shop  foreman  and  other  prisoners,  i.e., 
using  the  phone  in  the  supervisor’s  office. 

Flint  had  been  serving  a twenty  year 
sentence  for  rape  and  was  close  to  getting 


held  that  the  collateral  consequences  of  the 
misconduct  charge  could  “subject  him  to  the 
risk  of  significant  sanctions”  under  Michi- 
gan Administrative  Code  of  Regulations 
791.5505(1),  including  a more  severe  sanc- 
tion-punitive segregation.  This,  the  court 
ruled,  would  be  sufficient  to  meet  Thaddeus 
X’s  threshold  of  “deter[ring]  a person  of  or- 
dinary firmness  from  continuing  to  engage 
in  that  [protected]  conduct.”  Because  the 
court  found  there  were  genuine  issues  of 
material  fact  to  present  to  a trier  of  fact,  it 
denied  defendants’  summary  judgment  mo- 
tion and  remanded  again  to  the  district  court 
(but  denied  Brown’s  request  for  a different 
judge).  See:  Brown  v.  Crowley,  312  F.3d  782 
(6th  Cir.  2002).  H 


out  when  he  was  killed.  Flint’s  estate  filed 
suit  claiming  prison  officials  and  Correc- 
tional Industries  staff  had  shown  deliberate 
indifference  to  his  safety.  The  district  court 
denied  the  defendants  qualified  immunity 
from  money  damages.  In  the  decision  above, 
the  court  affirmed  the  denial  of  qualified  im- 
munity and  remanded  the  case  for  a trial. 

On  remand,  a trial  was  held.  On  July  10, 
2003,  a Kentucky  jury  found  one  prison  em- 
ployee liable  for  Flint’s  murder  and  awarded 
his  estate  $2,641  in  damages.  Flint’s  estate 
was  represented  by  attorneys  Kevin  Crooks 
and  David  Friedman  of  Louisville,  Kentucky. 
See:  Flint  v.  Kentucky  Department  of  Cor- 
rections, USDC,  ED  KY,  Case  No.  96-CV-059 1 . 


Kentucky  Jury  Awards  $2,641  to  Estate  of 
Murdered  Prisoner 
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Exposure  to  Second-Hand  Smoke  States  Eighth  Amendment  Claim 


The  U.S.  Court  of  Appeals  for  the  Sec- 
ond Circuit  reversed  and  remanded 
a district  court’s  dismissal  of  a New  York 
prisoner’s  lawsuit  which  complained  of  sec- 
ond-hand tobacco  smoke. 

Samuel  Davis,  a non-smoker,  had  been  a 
prisoner  at  New  York’s  Attica  Correctional 
Facility  since  1993.  He  had  repeatedly  com- 
plained of  dizziness,  blackouts,  congestion, 
difficulty  breathing,  watery  eyes,  and  respi- 
ratory problems  caused  by  exposure  to 
smoke.  In  February  1999,  Davis  filed  a griev- 
ance complaining  of  smoke-laden  air  and  the 
need  to  open  a window  near  his  cell,  in  March 
1999,  Davis  was  moved  to  different  housing 
and  his  grievance  was  dismissed. 

In  April  1999,  Davis  filed  suit  in  the  U.S. 
District  Court  for  the  Western  District  of  New 
York  where,  under  42  U.S.C.  § 1983,  he  al- 
leged that  Attica  Superintendent  Walter  Kelly 


and  assorted  other  defendants  violated  his 
Eighth  Amendment  rights  by  forcing  him 
to  be  exposed  daily  to  excessive  levels  of 
second-hand  smoke.  Davis  further  alleged 
that  defendants  were  deliberately  indiffer- 
ent because  he  was  housed  with  prisoners 
who  smoked  frequently,  the  ventilation  was 
inadequate,  and  guards  prevented  him  from 
opening  a nearby  window. 

The  district  court  found  that  Davis 
failed  to  provide  evidence  that  he  was  ex- 
posed to  high  levels  of  smoke,  that  there 
were  no  issues  of  triable  fact  regarding  his 
exposure,  and  further  found  that  Davis’ 
claims  were  moot  because  he  had  been 
moved  to  different  housing. 

In  March  2001,  the  district  court 
granted  summary  judgment  for  defendants 
and  dismissed  Davis’  claims.  Thereafter, 
Davis  appealed. 


Finding  that  Davis’  problems  with  sec- 
ond-hand smoke  were  ongoing,  that  Davis 
had  been  housed  in  an  area  without  cell  win- 
dows, and  that  Attica’s  new  smoking  policy 
was  not  being  enforced,  the  appellate  court 
ruled  that  Davis’  claims  were  not  moot  and 
should  be  considered. 

The  court  also  found  that  since  arriving 
at  Attica  in  1993,  Davis  asserted  he  had  al- 
ways been  housed  in  areas  where  the  majority 
of  the  prisoners  were  smokers  and  these  as- 
sertions created  triable  issues  of  fact. 

On  remand,  the  Second  Circuit  in- 
structed the  district  court  to  consider  if 
Davis’  claims  created  genuine  issues  of 
material  fact  as  to  his  exposure  to  unrea- 
sonable levels  of  second-hand  smoke  and 
to  consider  appointing  counsel  to  assist 
Davis.  See:  Davis  v.  New  York,  316  F.3d  93 
(2nd  Cir.  2002).  B 


No  Jurisdiction  for  Interlocutory  Appeal  Where 
Evidence  Is  Disputed  in  Failure  to  Protect  Suit 

by  John  E.  Dannenberg 


The  Eighth  Circuit  U.S.  Court  of  Ap- 
peals held  that  in  a prisoner’s  Eighth 
Amendment  claim  for  damages  arising  from 
an  attack  by  another  prisoner,  jurisdiction  did 
not  lie  for  the  appellate  court  to  hear  defen- 
dants’ appeal  of  their  denial  of  summary 
judgment  below;  because  under  the  “collat- 
eral order  doctrine,”  one  cannot  appeal 
denials  of  summary  judgment  where  that 
would  necessarily  require  the  appellate  court 
to  pre-decide  unresolved  trial  court  eviden- 
tiary disputes  that  went  to  the  heart  of  the 
complaint. 

Arkansas  state  prisoner  Ben  Krein  was 
suddenly  attacked  and  had  his  jaw  broken 
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by  fellow  prisoner  Michael  Pruett  while 
sleeping  in  Barracks  #1  of  the  North  Cen- 
tral Unit.  Krein’s  42  U.S.C.  § 1983  suit  was 
dismissed  in  the  U.S.  District  Court,  E.D. 
Ark.,  except  as  to  his  Eighth  Amendment 
claim.  But  because  the  district  court  failed 
to  decide  defendant  prison  officials’  quali- 
fied immunity  defense,  the  Eighth  Circuit 
determined  it  did  not  yet  have  jurisdiction 
to  hear  defendants’  interlocutory  appeal 
against  the  remaining  Eighth  Amendment 
issue,  and  remanded  to  the  district  court  to 
first  resolve  the  qualified  immunity  issue. 
See:  Krein  v.  Norris,  250  F.3d  1 1 84  (8th  Cir. 
2001);  PLN,  July  2002,  p.24. 

On  remand,  the  district  court  decided 
the  defendants  were  not  qualifiedly  im- 
mune because  genuine  issues  of  material 
fact  were  in  dispute  as  to  whether  defen- 
dants were  deliberately  indifferent  to  known 
understaffing  of  Barracks  #1,  ultimately  al- 
legedly leading  to  Krein’s  injury. 
Defendants  had  maintained  that  because  it 
was  a “surprise  attack,”  no  one  could  pre- 
dict this  and  they  were  thus  qualifiedly 
immune  and  entitled  to  summary  judgment. 

Now  on  defendants’  second  appeal, 
the  Eighth  C ircuit  ruled  that  under  the  “col- 
lateral order  doctrine,”  the  court  had  limited 
jurisdiction  to  determine  just  the  two  thresh- 
old questions  announced  in  Johnson  v. 
Jones,  5 15  U.S.  304  (1995):  (1)  whetherplain- 


tiff  had  asserted  the  violation  of  a clearly  es- 
tablished constitutional  right,  and  (2)  whether 
there  were  genuine  issues  of  material  fact  as 
to  whether  a reasonable  official  would  known 
his  course  of  conduct  violated  that  right. 

Reviewing  the  record  on  this  narrow  in- 
quiry, the  court  observed  that  under  the 
“surprise  attack”  liability  theory,  plaintiff 
could  not  prove  the  requisite  prior  knowl- 
edge, and  qualified  immunity  would  obtain. 
But  plaintiff  had  alleged  that  there  was  sub- 
stantial evidence  of  chronic  understaffing  in 
Barracks  # 1,  i.e.,  inadequate  security.  The 
latter  liability  theory  could  not  be  dismissed 
on  a qualified  immunity  defense  unless  and 
until  the  disputed  facts  were  first  resolved. 
However,  because  such  a resolution  was 
the  province  of  the  trial  court  and  thus  not 
within  the  appellate  court’s  jurisdiction,  the 
Eighth  Circuit  remanded  again  to  the  dis- 
trict court  for  factual  determinations.  See: 
Krein  v.  Norris,  309  F.3d  487  (8th  Cir.  2002) 
(Krein  II). 

On  the  same  date,  the  Eighth  Circuit  simi- 
larly resolved  a virtually  identical  case  from 
Barracks  # 1 where  prisoner  John  Lawrence 
was  attacked  and  suffered  a broken  cheek- 
bone. Relying  on  Krein  II,  the  court  remanded 
for  evidentiary  sufficiency  determinations  to 
support  a claim  of  deliberate  indifference  to 
adequate  security.  See:  Lawrence  v.  Norris, 
307  F.3d  745  (8th  Cir.  2002).  ■ 
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Inquiry  Required  Before  Dismissal  for  Failure 
to  Pay  Partial  Filing  Fee 


The  Eleventh  Circuit  Court  of  Ap- 
peals has  held  a district  court  must 
inquire  into  why  a prisoner  failed  to  pay  an 
initial  partial  filing  fee  as  ordered  by  the  Court 
before  entering  dismissal.  Georgia  prisoner 
Charles  D.  Wilson  was  granted  in  forma  pau- 
peris status  upon  filing  a § 1983  action. 
Pursuant  to  28  U.S.C.  § 1915,  he  was  ordered 
to  pay  an  initial  partial  filing  fee  of  $7.16 
within  30  days.  Six  weeks  later  the  fee  had 
not  been  paid,  and  the  district  court  dis- 
missed the  action.  Wilson  appealed. 

Wilson  argued  he  did  not  have  the 
funds  to  pay  the  initial  partial  filing  fee. 


The  Eleventh  Circuit  found  § 1915(b)(1) 
requires  an  initial  fee  to  be  paid  “when 
funds  are  available.”  If  the  prisoner’s 
funds  are  insufficient  to  satisfy  the  initial 
fee,  any  funds  available  until  the  account 
reaches  a $0.00  balance  must  be  remitted 
until  the  initial  fee  is  fully  satisfied.  Once 
this  fee  is  satisfied,  then  the  prisoner  has 
to  make  payments  of  20  percent  of  the  pre- 
ceding month’s  income  if  the  balance 
exceeds  $10.00. 

The  Eleventh  Circuit  held  that  when  a 
court  is  confronted  with  a prisoner’s  failure 
to  satisfy  the  initial  filing  fee,  it  must  inquire 


into  the  reason  for  this  failure  before  enter- 
ing dismissal.  If  the  Court  finds  the  prisoner 
intentionally  depleted  the  account  to  avoid 
payment,  the  court  may  dismiss  the  action. 
Otherwise,  a lack  of  funds  is  not  grounds  for 
dismissal. 

The  Court  laid  out  language  it  sug- 
gested district  courts  use  to  simplify  the 
matter  of  collection,  which  instructs  prison 
officials  to  automatically  make  the  re- 
quired payments.  Accordingly,  the  district 
court’s  dismissal  was  reversed.  See:  Wil- 
son v.  Sargent,  313  F.3d  1315  (11th  Cir. 
2002).  ■ 


Washington  DOC  May  Not  Conduct  Rehearing  of  Infraction  Being 

Challenged  in  Collateral  Attack 


The  Washington  Court  of  Appeals, 
Division  III,  held  that  the  Depart- 
ment of  Corrections  (DOC)  may  not  conduct 
a rehearing  of  a prison  disciplinary  infrac- 
tion being  challenged  via  a personal  restraint 
petition.  (A  personal  restraint  petition  is 
Washington’s  version  of  a habeas  corpus 
petition.) 

On  February  6,  2002,  prisoner  John 
Leland  received  a WAC  752  infraction  for  a 
urinalysis  test  that  allegedly  contained  co- 
caine. Leland  requested  witness  statements 
from  the  guards  responsible  for  collecting 
the  urine  sample  in  order  to  prove  his  claim 
that  the  sample  cup  had  been  left  unattended 
in  an  area  accessible  to  prisoners  and  staff 
alike.  These  statements  were  not  produced 
at  Leland’s  February  7th  disciplinary  hear- 
ing. Leland  was  found  guilty  of  the  infraction 
and  sanctioned  90  days  loss  of  good  time 
credits. 

Leland  unsuccessfully  appealed  the 
guilty  finding  to  the  prison  superintendent 
and  then  filed  a personal  restraint  petition 
in  the  Court  of  Appeals,  alleging  that  his 
due  process  rights  were  violated  when  his 
witness  statements  were  not  produced  at 
the  disciplinary  hearing.  The  court  served 
the  petition  and  ordered  DOC  to  respond  to 
its  merits.  Rather  than  comply  with  the 
court’s  order,  the  DOC  submitted  a response 
stating  that  the  petition  was  moot  because 
it  had  decided  to  rehear  the  infraction.  The 
court  rejected  this  response  and  again  di- 
rected DOC  to  address  the  merits  of  Leland’s 
petition.  The  DOC  complied  with  the  court’s 
second  order,  conceded  that  Leland’s  origi- 


nal hearing  was  unconstitutional,  but  none- 
theless argued  that  conducting  a rehearing 
had  cured  the  error.  The  court  appointed 
counsel  for  Leland  and  ordered  the  parties 
to  submit  briefs  addressing  whether  DOC 
had  jurisdiction  to  conduct  a rehearing 
while  Leland’s  petition  was  pending. 

After  briefing  and  oral  argument,  the 
court  issued  an  opinion  rejecting  DOC’s 
purported  authority  to  conduct  a rehearing 
of  an  infraction  that  is  the  subject  of  a pend- 
ing personal  restraint  petition.  The  court 
reasoned  that  Title  16  of  Washington’s 
Rules  of  Appellate  Procedure  provided  the 
state  appellate  courts  with  exclusive  juris- 
diction over  petitions  challenging  prison 
disciplinary  proceedings.  Moreover,  the 
court  noted  that  nothing  in  the  statutes  or 
regulations  authorizing  DOC  to  issue  infrac- 
tions, hold  disciplinary  hearings,  or  conduct 
administrative  appeals  permitted  it  to  rehear 
an  infraction  once  that  infraction  was  chal- 
lenged via  personal  restraint  petition.  Thus, 
the  court  held  that  DOC  “acted  outside  its 
jurisdiction”  by  conducting  a rehearing  of 
Leland’s  infraction,  and  further  determined 
that  the  result  of  the  rehearing  was  a “nul- 
lity.” 

The  court  also  concluded  that  Leland 
was  entitled  to  relief  on  the  merits  of  his 
petition.  As  DOC  conceded,  Leland’s  due 
process  rights  were  violated  when  the  hear- 
ing officer  refused  to  obtain  his  requested 
witness  statements.  Additionally,  the  court 
held  that  the  evidence  presented  at  the  origi- 
nal hearing  was  insufficient  to  establish 
guilt.  Leland’s  petition  was  therefore 


granted,  his  good  time  was  restored,  and 
the  DOC  was  prohibited  from  conducting 
yet  another  hearing.  See  In  re  PRP  of 
Leland,  115  Wn.  App.  517,  61  P.3d  357 
(2003).  ■ 
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PLRA  Applies  to  Prospective  Relief;  Fees  Are  Not  Prospective  Relief 


A federal  court  in  Florida  held  that  a 
./"^provision  of  the  Prison  Litigation 
reform  Act  (PLRA)  automatically  staying  en- 
forcement of  prospective  relief  under  consent 
decrees  applies  only  to  prospective  relief  en- 
gendered within  the  consent  decree,  and  not 
to  the  entire  decree.  Additionally,  the  court 
held  that  attorneys  fees  are  not  prospective 
relief  and  the  stay  provision  does  not  bar  the 
payment  of  attorney  and  monitoring  fees. 

In  July,  1994,  a consent  decree  was  en- 
tered governing  conditions  of  confinement 
in  the  Broward  county  jail  in  Ft.  Lauderdale, 
providing  “broad  prospective  relief  with  re- 
spect to  the  conditions  of  confinement  within 
the  Broward  Countyjail  system.”  The  “con- 
sent decree  provided  for  monthly  payment 
of  the  Plaintiffs’  attorney  fees,  and  compli- 
ance monitoring,  which  would  be  completed 
by  the  Plaintiffs’  counsel.” 

In  August,  1996,  following  the  enactment 
of  the  PLRA,  jail  officials  moved  to  terminate 


or  dissolve  the  consent  decree.  Arguing 
that  all  prospective  relief  is  automatically 
stayed  by  operation  of  the  PLRA  defen- 
dants stopped  paying  attorney  and 
monitoring  fees  to  counsel  for  plaintiffs, 
who  in  turn,  moved  to  recover  those 
fees. 

The  court  first  addressed  whether  it 
is  “only  prospective  relief  that  is  stayed 
by  the  PLRA  or  everything  which  flows 
from  the  consent  decree,”  noting  that  the 
circuits  have  split  on  the  issue,  with  the 
First  and  Second  Circuits  holding  that 
the  PLRA  automatic  stay  provision  ap- 
plies to  the  entire  decree  while  the  Ninth 
Circuit  and  one  judge  of  the  Second  Cir- 
cuit have  held  that  it  “applies  only  to 
prospective  relief  within  the  consent 
decree.”  The  court  sided  with  the  Ninth 
Circuit. 

The  court  then  turned  to  the  question 
of  “whether  attorney  fees  and  monitoring 


constitutes  prospective  relief  for  purposes  of 
the  PLRA.”  The  court  held  that  attorney  fees 
cannot  be  considered  prospective  relief  be- 
cause: (1)  the  statute  makes  it  clear  that  they 
are  not;  and  (2)  the  Court  believed  “that  at- 
torney fees  are  more  properly  characterized 
as  the  means  of  obtaining  the  relief  rather 
than  the  relief  itself.  Additionally,  the  court 
indicated  that  “two  reasons  why  monitor- 
ing cannot  be  considered  ‘prospective 
relief’”  are:  (1)  “monitoring  is  not  the  ‘ulti- 
mate remedy’  and  only  aids  the  prisoners 
in  obtaining  relief’;  and  (2)  ‘where  it  is  the 
plaintiffs’  counsel  who  is  doing  the  moni- 
toring, ...  it  is  difficult  to  distinguish 
‘monitoring’  from  other  ‘attorney  fees.’” 
The  court  held  that  because  monitoring 
fees  are  essentially  attorney  fees,  they  are 
distinguished  from  “relief’  under  the 
PLRA,  thus  plaintiffs  were  entitled  to  fees. 
See:  Carruthers  v.  Jenne,  209  F.Supp.2d 
1294  (S.D.F1.  2002).  B 


Warrantless  Police  Search  of  Prisoners  Cell  Upheld; 
Damages  Awarded  For  Retaliation 


The  Second  Circuit  court  of  appeals 
has  upheld  the  warrantless  search 
of  a prisoner’s  cell  by  guards  acting  for 
police  detectives.  $401  in  damages  was 
awarded  for  guard  retaliation  for  the 
prisoner’s  exercise  of  his  right  to  remain 
silent. 

George  Willis,  a New  York  state  prisoner 
serving  a life  sentence,  was  interrogated  by 
police  detectives  from  the  “coldcase  squad” 
investigating  an  unsolved  homicide.  At  the 
detectives’  behest,  Willis’s  cell  was  searched 
and  all  written  materials  confiscated  while 
Willis  was  interrogated.  No  incriminating 
evidence  was  found. 


Willis  filed  a § 1983  complaint  which 
eventually  went  to  trial.  A jury  awarded  $ 1 
in  nominal  damages  and  $400  in  punitive 
damages  on  the  claim  that  guards  retali- 
ated for  Willis’s  exercise  of  his  Fifth 
Amendment  right  to  remain  silent.  This 
verdict  was  not  appealed. 

At  the  close  of  evidence,  however, 
Willis’s  Fourth  Amendment  claim  of  illegal 
search  and  seizure  was  dismissed  based 
on  the  United  States  Supreme  Court’s  de- 
cision in  Hudson  v.  Palmer,  104  S.Ct.  3194 
(1984),  that  convicted  prisoners  enjoy  no 
reasonable  expectation  of  privacy  in  their 
prison  cells. 


On  appeal,  the  Second  Circuit,  relying 
heavily  on  Hudson,  agreed  with  the  district 
court  and  distinguished  its  post -Hudson  case 
of  United  States  v.  Cohen,  796  F.2d  20  (2nd 
Cir.  1986),  relied  on  by  Willis.  Cohen  is  appli- 
cable only  to  pre-trial  detainees  who  enjoy 
greater  constitutional  protection  and  where  a 
detainee’s  loss  of  privacy  is  justified  on  insti- 
tutional security  grounds.  The  Court  ruled 
that  a convicted  prisoner’s  loss  of  privacy 
can  be  justified  on  grounds  other  than  insti- 
tutional security,  e.g.,  deterrence,  retribution, 
punishment,  and  rehabilitation-all  of  which 
do  not  apply  to  pretrial  detainees.  See:  Willis 
v.  Artuz,  30 1 F.3d  65  (2nd  Cir.  2002).  ■ 
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No  Appeal  Bond  Required  for 
Indigent  Colorado  Litigants 


The  Colorado  Supreme  Court  has 
held  that  a state  district  court  may 
not  condition  an  indigent  prisoner’s  appeal 
on  the  posting  of  an  appeal  bond. 

Thomas  E.  Rodden,  a Colorado  pris- 
oner in  the  State’s  Supermax  had  legal 
papers  and  other  person  effects  removed 
from  his  cell  and  destroyed  by  guards. 
Rodden  exhausted  the  grievance  process 
then  sued  in  county  court  which  dismissed 
the  action. 

Rodden  appealed  to  the  district  court 
and  obtained  an  order  from  the  county 


court  to  proceed  on  appeal  in  forma  paup- 
eris; however,  the  county  court  also  required 
Rodden  to  post  an  appeal  bond.  Thus  the 
court  found  he  could  not  pay  the  $50  filing 
fee  but  could  pay  the  $250  appeal  bond. 
Rodden’s  appeal  was  dismissed  for  failure  to 
post  the  bond.  On  certiorari,  the  state  Supreme 
Court  reversed  the  district  court’s  dismissal 
holding  that  state  law  § 13-16-103  requires 
state  courts  to  permit  indigent  litigants  to 
appeal  without  payment  of  costs.  See:  Rodden 
v.  Colorado  State  Penitentiary,  52  P.3d  223 
(Colo.  2003).  ■ 
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Loss  Of  Good  Time  For  Kansas  SATP  Refusal  Upheld 


The  Tenth  Circuit  Court  of  Appeals 
has  held  that  even  when  loss  of 
good  time  credits  are  the  consequences  of 
refusal  to  comply  with  the  core  requirements 
of  Kansas’  Sexual  Abuse  Treatment  Program 
(SATP),  there  is  still  no  compelled  self  in- 
crimination; nor  was  admission  of 
responsibility  violative  of  the  free  exercise 
of  religion;  nor  was  deprivation  of  property 
violative  of  due  process. 

Edgar  Searcy  pled  nolo  contendere  to 
charges  of  sexual  exploitation  of  a child.  He 
was  sentenced  to  65  months  imprisonment. 
Because  of  the  nature  of  the  crime,  the  Kan- 
sas Department  of  Corrections  (KDOC) 
recommended  Searcy  participate  in  the  vol- 
untary SATP.  Searcy  agreed.  Upon  entrance 
into  the  program,  participants  are  required  to 
sign  a form  accepting  responsibility  and  com- 
plete a sexual  history  fonn  which  is  verified 
by  polygraph.  This  information  is  not  pro- 
tected; prosecution  can  result  from  revealed 
incriminations.  Refusal  to  comply  with  these 
requirements  results  in  a down  grade  from 
Level  III  (full  privileges)  to  Level  1 (minimal 
privileges).  Accompanying  this  down  grade 
is  a loss  of  good  time  sentence  reduction 
credits  which  directly  affects  the  prisoner’s 
release  date.  Searcy  refused  to  comply  based 
on  having  to  admit  to  a crime  for  which  he 
pled  nolo  contendere.  He  was  down  graded 
to  Level  I. 

Searcy  filed  a § 1983  complaint  alleging 
violations  of  his  Fifth  Amendment  right 
against  self- incrimination,  First  Amendment 
rights  to  free  exercise  of  religion  and  free- 
dom of  speech,  and  Fourteenth  Amendment 
due  process  rights  in  property  deprivation. 
While  Searcy’s  suit  was  pending,  the  United 
States  Supreme  Court  decided  McKune 
v.Lile,  122  S.Ct.  2017  (2002)  [See:  PLN,  Oct. 
2002,  p.  8]  which  the  Tenth  Circuit  found  con- 
trolling. McKune  held  that  the  consequences 
of  the  Kansas  SATP  do  not  amount  to  com- 
pelled self-incrimination.  In  making  such 
findings,  the  plurality  McKune  court  specifi- 
cally found  that  the  consequences  for  Lile 
did  not  extend  the  term  of  incarceration  nor 
did  they  affect  his  eligibility  for  good  time 
credits  or  parole,  in  sharp  contrast,  Searcy’s 
consequences  included  the  length  of  his  in- 
carceration by  denying  good  time  credits 
which  delayed  both  his  parole  eligibility  and 
ultimate  release  dates.  Searcy  fell  under  Kan. 
Admin.  Reg.  § 44-6- 124(g)(6)  promulgated  in 
1995  and  not  applicable  to  Lile. 

The  Court  focused  on  the  good  time 
credit  issue  since  the  other  consequences 


by  Bob  Williams 

were  generally  addressed  in  McKune.  Find- 
ing no  constitutional  right  to  good  time 
credits  and  their  denial  under  these  circum- 
stances just  an  acceptable  consequence  of 
Searcy’s  entrance  into  a voluntary  program, 
the  Court  held  this  is  not  compulsory  self- 
incrimination since  Searcy  had  a choice: 
“take  advantage  of  a benefit  the  KDOC  pro- 
vided or  turn  down  that  benefit  in  order  to 
avoid  providing  what  he  feared,  perhaps 
legitimately,  would  be  self-incriminating 
statements.”  The  fact  that  Searcy  cannot 
complete  SATP  without  avoiding  the  more 
unpleasant  aspects  does  not  render  his 
original  choice  to  participate  less  volun- 
tary. Agreeing  with  McKune  s finding  that 
the  SATP’s  admission  of  guilt  policy  is  cen- 
tral to  its  rehabilitation  mission  and  that  no 
assertion  was  made  that  the  SATP  is  used 
as  a surreptitious  means  to  gain  evidence 
for  criminal  prosecutions,  the  Court  rejected 
Searchy’s  self  incrimination  claim. 

Turning  to  Searcy’s  two  First  Amend- 
ment claims,  the  Court  agreed  with  the 
district  court’s  finding  that  the  SATP  pro- 
gram is  voluntary  and,  under  Turner  v. 
Safley,  107  S.Ct.  2254  (1987),  its  regulations 
are  reasonably  related  to  a legitimate  peno- 
logical interest.  As  such,  Searcy  could  not 
claim  he  was  forced  to  lie  (admit  responsi- 
bility for  a crime  he  did  not  commit)  which 
violated  his  sincerely  held  religious  beliefs 
and  thus  his  right  to  the  free  exercise  of  his 
religion.  The  Court  found  Searcy  free  to 
adhere  to  his  religious  proscription  against 
lying  but  certain  privileges  may  be  lost  for 
non-compliance  with  SATP  protocols.  As 
justification  for  this  holding,  the  Court 
noted  this  applies  to  all  prisoners  and  no 
particular  religion  or  religious  belief  is  tar- 
geted. Since  the  Court  had  already  found 
that  participation  in  SATP  does  not  amount 
to  compulsion,  even  when  good  time  cred- 
its are  withheld,  Searcy’s  freedom  of  speech 
punishment  for  asserting  his  right  to  re- 
main silent  also  fails. 

Finally,  Searcy  refused  to  sign  the  con- 
sent to  ship  his  property  confiscated  as  a 
result  of  his  down  graded  status.  The 
KDOC  shipped  it  to  out-of-state  relatives 
anyway.  The  Court  found  that  Searcy’s 
“ownership”  was  not  affected,  despite 
Searcy’s  claims  that  he’ll  never  get  the  prop- 
erty returned,  only  his  “possession”  which 
was  a valid  consequence  of  his  SATP  pro- 
gram refusal. 

Of  special  note,  the  Tenth  Circuit,  as 
with  the  McKune  court,  completely  ignored 


two  prior  U.S.  Supreme  Court  decisions  from 
Kansas  on  civil  commitment.  Kansas  v. 
Hendricks,  11 7 S.Ct.  2072  (1997),  which  held 
that  Kansas’  civil  commitment  act  is  not  pu- 
nitive, not  retributive,  and  not  for  deterrence. 
It  is  thus  not  criminal  and  not  ex  post  facto. 
[See:/'ZAr,Aug  1997] And Kansasv.  Crane, 
122  S.Ct.  867  (2002),  where  the  Court  found 
that  the  constitution  does  not  permit  civil 
commitment  without  a determination  that  the 
prisoner  lacks  the  ability  to  control  his  be- 
havior. Combined,  it  is  reasonable  to 
conclude  that  admissions  discovered  in  the 
SATP  or  even  refusals  to  participate  could 
be  used  to  civilly  commit  a prisoner,  poten- 
tially for  the  rest  of  his  life.  See:  Searcy  v. 
Simmons,  299  F.3d  1220  (10th  Cir.  2002). 

On  remand  from  McKune  v.  Lile  the 
Tenth  Circuit  vacated  its  earlier  decision, 
adopted  Justice  O’Connor’s  opinion  as  the 
concurring  position  with  the  “narrowest 
grounds,”  and  ordered  the  district  court  to 
dismiss  Lile  s complaint.  Lile  s claims  did  not 
rise  to  the  level  of  compulsion  contemplated 
by  O’Connor’s  opinion.  See:  Lile  v.  McKune, 
299  F.3d  1229  (10th  Cir.  2002).  ■ 
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South  Dakota  Attorney  Fee  Award  of  $106,877  Upheld  Under  PLRA 


The  U.S.  Court  of  Appeals  for  the  8th 
Circuit  has  upheld  an  award  of 
$ 106,877.74  in  attorney  fees  for  work  done  to 
enforce  a consent  decree  issued  by  the  U.S. 
District  Court  for  the  District  of  South  Da- 
kota. The  case  was  a long  running  class 
action  challenging  prison  conditions  at  the 
South  Dakota  State  Penitentiary  (SDSP),  un- 
der 42  U.S.C.  § 1983. 

in  1980,  William  Cody,  an  SDSP  prisoner, 
filed  a § 1983  class  action  challenging  living 
conditions  at  SDSP.  The  named  defendants 
were  Carole  Hilliard,  President  of  the  Board 
of  Charities  and  Corrections,  and  numerous 
other  state  officials  (collectively,  the  state). 
At  issue  were  general  living  conditions, 
health  care,  and  prisoner  court  access. 

In  1995,  the  parties  entered  into  a settle- 
ment agreement,  in  which  the  state  agreed  to 
remedy  many  of  the  violations  at  issue.  How- 
ever, the  state  never  made  many  of  the 
promised  changes.  After  more  litigation,  the 
state  finally  came  into  compliance  with  the 


agreement,  which  the  district  court  at  last 
approved  on  February  17, 2000.  See:  Cody 
v.  Hilliard,  88  F.Supp.2d  1049  (D  SD2000). 

Shortly  thereafter,  the  prisoners’  attor- 
neys moved  for  an  award  of  fees  for  the 
work  they  had  done  since  December  1, 1995 
to  enforce  the  settlement  agreement.  The 
district  court  granted  the  motion,  awarding 
$106,877.74  in  fees,  pursuant  to42  U.S.C.  § 
1988  - the  Prison  Litigation  Reform  Act 
(PRLA).  The  state  appealed  the  fee  award 
as  set  out  below. 

The  state  first  contended  that  the  pris- 
oners were  not  a “prevailing  party”  under 
§ 1988;  thus  fees  were  not  awardable  un- 
der § 1988.  The  8th  Circuit  found  that  the 
agreement  amounted  to  a change  in  the 
parties’  legal  relationship,  which  favored 
the  prisoners,  so  they  were  a prevailing 
party  under  § 1988. 

The  state  next  argued  that  the  fee  for 
post-agreement  work  done  by  the  prison- 
ers’ attorney  was  not  “reasonably  incurred 


in  proving  an  actual  violation  of’  the  prison- 
ers’ rights,  citing 42  U.S.C.  § 1988(1)(A).  The 
8th  Circuit  rejected  that  argument,  finding  the 
“fee  was  directly  and  reasonably  incurred  in 
enforcing  the  relief  ordered  for  the  viola- 
tion),]”  citing  42  U.S.C.  § 1988(1  )(B)(ii).  Thus, 
said  the  court,  the  fee  was  appropriate  in  that 
context. 

Finally,  the  state  argued  that  the  settle- 
ment agreement  did  not  include  fees  for  the 
prisoners’  attorneys;  hence  any  right  to  fees 
had  been  waived.  The  8th  Circuit  found  that 
fees  would  only  be  waived  if  the  settlement 
agreement  purported  to  resolve  all  issues  in 
the  case.  Since  one  of  the  agreement’s  provi- 
sions was  that  SDSP  would  be  open  to 
inspection  for  repeats  of  the  complained  of  vio- 
lations, which  the  prisoners’  attorneys  would 
monitor,  the  agreement  did  not  resolve  all  is- 
sues in  the  case.  Therefore,  the  agreement  did 
not  preclude  the  attorney  fee,  even  though  it 
was  ambiguous  on  the  topic.  See:  Cody  v. 
Hilliard,  304  F.3d  767  (8th  Cir.  2002).  ■ 


Court  Modifies  Education  Plan  for  Rikers  Island  Youth 


In  continuing  its  enforcement  of  an 
“Education  Plan”  for  the  Rikers  Island 
Academies,  a New  York  federal  district  court 
has  made  modifications  to  the  Plan  because 
it  is  “deficient  in  many  respects.”  PLN pre- 
viously reported  upon  the  previous  ruling  in 
this  case.  See  PLYNovember  2000.  This  is 
a class  action  suit  filed  by  youths  sixteen  to 
twenty-one  years  of  age,  who  have  not  yet 
received  a high  school  diploma  or  its  equiva- 
lent. The  Court  granted  the  youth’s  summary 
judgment  motion,  and  on  June  29,  2000,  re- 
luctantly approved  the  Education  Plan  noting 
it  would  “not  meet  all  the  needs  of  incarcer- 
ated youths”  and  appointed  a monitor. 

After  a year’s  observation,  the  monitor 
filed  a Final  Report.  Based  upon  that  report, 
both  parties  moved  to  modify  the  plan.  The 
Court  stated  that  although  it  is  pleased  that 
significant  changes  have  occurred  over  the 
course  of  six  years  litigation,  further  modifi- 
cations are  required  to  fulfill  the  law. 
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Class  members  are  entitled  to  school- 
ing within  10  days  of  incarceration,  and  the 
Court  held  the  defendant’s  were  not  ad- 
equately following  the  law  and  the  plan 
when  informing  youths,  especially  the  non- 
English  speaking,  they  could  enroll  in 
educational  services.  Moreover,  the  Court 
found  the  defendants  are  failing  to  provide 
escorts  or  sufficient  security  personnel, 
which  caused  youths  to  not  receive  the 
total  educational  contact  hours  they  are 
entitled  by  law.  Under  New  York  law,  class 
members  are  entitled  to  a mere  three  hours 
of  instruction  per  day,  which  struck  the 
Court  “as  rather  anemic  in  the  grand 
scheme  of  things.”  The  Court  held  the  de- 
fendants failed  to  provide  the  minimum,  and 
it  ordered  escorts  and  security  staff  be  pro- 
vided to  assure  minimum  contact  hours  are 
met;  that  all  youths  be  properly  notified  of 
their  eligibility  for  educations  services. 

The  Court,  further,  found  the  defen- 
dants are  allowing  compulsory-age 
prisoners,  i.e.,  16  and  17  year  olds,  to  get 
out  of  educational  services  by  claiming  to 
already  have  a GED.  The  Court  ordered 
the  defendants  to  verify  these  claims,  for  it 
is  unlikely  all  these  prisoners’  claims  are 
tine. 

Next,  the  Court  held  that  several  pris- 
oners were  not  placed  in  class  because  the 


placement  tests  are  only  in  English.  It  or- 
dered testing  be  made  available  in  Spanish. 
Additionally,  55%  ofRikers  Island’s  teachers 
are  only  provisionally  certified,  while  the  rest 
of  the  school  system  has  a provisional  rate  of 
15%.  The  Court  ordered  parity  with  the  rest 
of  the  city’s  schools.  Further,  no  library  ex- 
ists at  Rikers,  and  the  Court  ordered 
compliance  with  the  city’s  regulations  that 
require  a library  in  every  school. 

Finally,  problems  exist  in  identifying  and 
servicing  disabled  youths.  The  Court  ordered 
changes  to  ensure  quicker  identification  of 
such  youths,  and  for  providing  them  appro- 
priate education  plans  to  include  counseling, 
speech  therapy,  vision  services,  and  transi- 
tion into  regular  schools  upon  release  from 
Rikers.  The  Court  also  ordered  cell  study  for 
youths  in  segregation  units. 

The  Court  stated  that  studies  show  pris- 
oners who  receive  education  while 
incarcerated  have  a decreased  likelihood  of 
returning  to  prison.  It  quoted  Marie  Belle 
Harris  who  said,  “Reformation,  like  education, 
is  a journey,  not  a destination.”  In  order  to 
have  oversight  of  its  order  modifying  the 
Education  Plan,  the  Court  reappointed  the 
monitor  until  August  3 1 , 2004.  PLN  will  re- 
port any  further  developments  in  this  case. 
See:  Handberry  v.  Thompson,  219  F.  Supp. 
2d  525  (S.D.N.Y.  2002).  | 
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BOP  Prisoners  Eligible  for  Drug  Treatment 
Without  Documented  History  of  Abuse 


AU.S.  District  Court  in  Oregon  found 
i federal  prisoner  was  eligible  for 
participation  in  a drug  treatment  program  and 
a one-year  sentence  reduction  upon  suc- 
cessful completion  of  that  program. 

Martin  Kuna,  a prisoner  at  the  Federal 
Correctional  Institution,  Sheridan,  Oregon, 
filed  a petition  for  writ  of  habeas  corpus  in 
U.S.  District  Court  where  he  complained  that 
the  U.S.  Bureau  of  Prisons  (BOP)  found  him 
ineligible  for  a drug  and  alcohol  abuse  pro- 
gram and  a one-year  sentence  reduction 
following  the  successful  completion  thereof. 

Prior  to  being  sentenced  to  federal  prison. 
Kuna  spoke  with  a probation  officer  who  pre- 
pared his  Pre-Sentence  Investigation  (PSI) 
report.  Kuna  admitted  that  he  drank  socially 
but  was  nevertheless  denied  eligibility  for  the 
substance  abuse  program  because,  accord- 
ing to  BOP,  the  PSI  revealed  that  Kuna  drank 
alcohol  only  on  a social  basis. 

On  review,  the  court  found  that  program 
eligibility  criteria  do  not  include  verification 
of  substance  abuse  or  dependence,  only 
written  documentation  that  the  prisoner  used 
the  substance  for  which  treatment  is  sought. 
Kuna’s  PSI  report  documented  that  he  drank 
alcohol  and,  said  the  court,  that  satisfied  the 
eligibility  criteria. 

Kuna’s  petition  was  granted  and  the 
court  found  Kuna  was  eligible  for  sentence 
reduction  upon  completion  of  the  drug  treat- 
ment program.  See:  Kuna  v.  Daniels,  234  F. 
Supp.2d  1168  (DOR  2002). 

Separately,  a U.S.  District  Court  in  Cali- 
fornia ruled  that  the  BOP  abused  its 
discretion  when  it  denied  a prisoner  access 


The  Oregon  Court  of  Appeals  re- 
versed a prisoner’s  conviction  for 
supplying  contraband,  finding  that  there 
was  insufficient  evidence  to  sustain  the  con- 
viction. 

Jose  Hernandez,  a prisoner  at  the  Umatilla 
County  jail,  was  found  in  possession  of  a pow- 
dery substance  which  was  later  determined  to 
be  the  prescription  antidepressant,  Doxepin, 
which  was  controlled  by  jail  nursing  staff. 

Hernandez  did  not  have  a prescription 
for  Doxepin  and  he  was  charged  under  ORS 
162.185,  with  and  convicted  of  supplying 
contraband. 

On  appeal,  the  court  interpreted  the  sup- 
plying contraband  statutes  as  requiring  two 


to  drug  treatment  because  the  prisoner’s  file 
did  not  show  recent  substance  abuse. 

James  Mitchell,  a prisoner  at  the  BOP’s 
Wackenhut  operated  Taft  Correctional  Fa- 
cility in  central  California,  filed  a petition  for 
writ  of  habeas  corpus  under  28  U.  S.C.  § 224 1 . 
He  sought  an  order  compelling  the  BOP  to 
grant  him  eligibility  to  participate  in  a 500- 
hour  Residential  Drug  Abuse  Program 
(RDAP).  Earlier,  Mitchell  had  completed  a 
questionnaire  and  admitted  to  using  alcohol 
daily,  marijuana  more  than  once  a week,  and 
cocaine  more  than  once  a week.  A substance 
abuse  counselor  diagnosed  Mitchell  with 
“substance  abuse  or  dependence.” 

Thereafter,  the  BOP  advised  Mitchell  he 
was  ineligible  for  the  RDAP  because  of  a 
lack  of  documentation  of  drug  abuse  within 
the  12  months  prior  to  incarceration.  Mitchell 
argued  that  there  was  no  BOP  rule  or  policy 
that  substance  abuse  must  have  occurred 
during  the  12-month  period  immediately  pre- 
ceding arrest. 

The  court  found  that  “any  written  docu- 
mentation in  the  inmate’s  central  file  which 
indicates  the  inmate  used  the  same  sub- 
stance for  which  a diagnosis  of  abuse  or 
dependence  was  made  . . . shall  be  accepted 
as  verification  of  a drug  abuse  problem.” 

The  court  granted  Mitchell’s  petition 
and  ruled  that  denying  Mitchell  admission 
to  the  RDAP  was  unreasonable  and  arbitrary 
and  an  abuse  of  the  BOP’s  discretion.  The 
matter  was  remanded  to  the  BOP  for  recon- 
sideration of  Mitchell’s  eligibility  to  enter  the 
RDAP.  See:  Mitchell  v.  Andrews,  235 
F.Supp.2d  1085  (EDCA2001).  ■ 


separate  elements  for  an  item  to  be  consid- 
ered “contraband”:  (1)  its  possession  must 
be  prohibited  by  statute,  rule  or  order;  and 
(2)  its  use  must  endanger  the  safety  or  secu- 
rity of  the  institution  or  persons  therein. 

Applying  that  definition  to  the  Doxepin, 
the  court  found  that  while  the  State’s  evi- 
dence addressed  the  first  prong  of  the 
statute,  “[  t [lierc  was  no  evidence  about  the 
effects  of  Doxepin  or  how  it  would  be  dan- 
gerous to  the  safety  or  security  of  the 
institution  or  any  person  therein.”  As  such, 
the  court  concluded  that  the  trial  court  erred 
in  denying  Hernandez’s  motion  for  judgment 
of  acquittal.  See:  State  v.  Hernandez,  186 
Or.App.  86, 61  P.3d  951  (Or.  App.  2003).  ■ 
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Afghanistan:  On  October  10,  2003,  41 
prisoners  tunneled  out  of  the  Khandahar  jail 
through  a 30  foot  tunnel.  Some,  but  not  all, 
the  prisoners  were  members  of  the  Taliban. 
Taliban  commander  Mullah  Sabir  told  media 
that  the  group,  which  is  fighting  the  Ameri- 
can occupation  of  the  country,  paid  prison 
officials  $2,000  in  bribes  for  each  prisoner 
who  escaped.  Five  prison  employees  were 
also  missing  after  the  escape.  Prison  officials 
would  not  comment. 

Alabama:  In  November,  2003,  the  state 
Department  of  Corrections  imposed  a limit  of 
$30  on  the  amount  of  money  visitors  to  state 
prisons  could  bring  with  them  to  prisons. 
Prison  vendors,  many  of  whom  are  blind  and 
receive  government  priority  in  contracts  as  a 
result,  have  complained  that  prison  sales  are 
off  up  to  60%  as  a result.  Prison  officials 
claim  the  limit  was  imposed  because  prison 
employees  were  spending  too  much  time 
making  change  and  dealing  with  money.  Ap- 
parently a problem  that  cannot  be  resolved 
with  the  use  of  change  machines  or  debit 
cards  as  it  has  been  elsewhere  in  society. 

Alaska:  In  October,  2003,  Phillip 
Solomon,  44,  was  charged  with  allowing  the 
escape  of  a Fort  Yukon  prisoner  he  had  been 
hired  to  guard.  Lacking  funds  to  hire  full  time 
jail  guards,  police  pay  villagers  $13  an  hour 
to  guard  prisoners  in  the  village  holding  cell 
until  the  prisoners  are  transported  to  perma- 
nent facilities.  The  unidentified  prisoner  was 
awaiting  transport  to  Anchorage  for  violat- 
ing his  drunken  driving  manslaughter  parole. 
Solomon  is  accused  of  unlocking  the  cell  door 
on  June  7, 2003,  and  allowing  the  prisoner  to 
walk  out  and  escape.  The  prisoner  was  re- 
captured six  hours  later. 

Arkansas:  In  February,  2004,  the  Arkan- 
sas Department  of  Corrections  issued  a 
reprimand  to  an  unidentified  teacher  at  the 
Grimes  Unit  prison  in  Newport  for  using  units 
of  cocaine  and  methamphetamine  to  teach  his 
prisoner  students  math  skills.  Questions  in- 
cluded such  brain  twisters  as:  “Jim  Bob  is 
cooking  crystal  meth  in  his  back  yard. . .”  The 
teacher  then  gave  the  formula  for  manufactur- 
ing methamphetamine  and  asked  the  math 
question  “How  many  Sudaphedrine  pills  must 
he  mix  with  2.8  quarts  of  ammonia?”  The 
teacher  claimed  he  learned  the  methods  and 
measurements  from  his  prisoner  students. 

Brazil:  On  November  10, 2003,  over  80 
prisoners  escaped  from  a prison  in  Sao  Paulo 
through  a 390  foot  tunnel  dug  into  the  prison 
by  outside  accomplices.  48  prisoners  were 
recaptured  as  they  emerged  from  the  tunnel 
and  sewers.  At  least  8 prisoners  died  when 
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the  tunnel  collapsed  and  some  30  were  be- 
lieved to  have  actually  escaped  with  more 
possibly  dead  in  the  sewers  and  collapsed 
tunnel. 

California:  On  November  26,  2003, 
David  Travers,  46,  a Soledad  prisoner  be- 
ing taken  to  the  Monterey  County 
Courthouse  in  Salinas  to  stand  trial  for  pos- 
sessing drugs  in  prison,  slipped  from  his 
restraints  and  escaped  from  his  prison 
transport  after  pretending  to  be  ill  and  get- 
ting the  guards  to  stop  the  prison  van.  One 
of  the  guards  shot  the  fleeing  Travers  twice, 
critically  injuring  him,  before  he  was  recap- 
tured by  police.  Travers  was  already 
serving  a sentence  of  25  years  to  life  after 
being  three  struck  on  1995  convictions  for 
indecent  exposure  and  having  prior  con- 
victions for  child  rape. 

Connecticut:  In  December,  2003,  the 
Department  of  Corrections  placed  prison 
guards  Gary  Piscottano,  Randy  Sabattini, 
Walter  Scappini  and  Mark  Vicenzo,  on  ad- 
ministrative leave  while  it  investigated 
claims  that  the  four  guards  are  members  of 
the  Outlaws  motorcycle  club.  Guard  union 
officials  denounced  the  allegations  as  base- 
less and  note  that  no  DOC  policy  prohibits 
membership  or  affiliation  with  motorcycle 
clubs  or  criminal  enterprises. 

Connecticut:  On  February  9, 2004,  Gre- 
gory Webb,  41,  a guard  at  the  Federal 
Correctional  Institution  in  Danbury  pleaded 
guilty  to  charges  that  he  had  oral  sex  with  a 
female  prisoner  at  the  facility  and  then  lied 
to  investigators  about  it.  Ironically,  news 
reports  noted  that  Webb  faced  five  years 
in  prison  on  the  perjury  charge  and  one 
year  in  jail  on  the  rape  charge.  The  former 
being  a crime  against  the  government,  the 
latter  a crime  against  a prisoner. 

England:  Harold  Shipman  is  a doctor 
who  was  convicted  of  killing  15  elderly  pa- 
tients and  who  is  suspected  of  killing  at 
least  200  more.  Dubbed  “Dr.  Death”  by  the 
British  media,  Shipman  is  employed  in  the 
infirmary  of  the  Frankland  prison  as  an  or- 
derly. One  anonymous  prison  staffer 
commented:  “This  man  has  spent  his  ca- 
reer secretly  killing  people.  Just  imagine 
some  poor  guy’s  face  when  he  looks  up 
from  his  wheelchair  and  sees  Dr.  Death 
pushing  it.” 

Georgia:  In  October,  2003,  Captain 
James  Camp,  an  employee  of  the  DeKalb 
countyjail  in  Decatur,  resigned  after  being 
accused  of  making  obscene  telephone  calls 
to  a jail  nurse.  Camp  had  previously  been 
investigated  for  similar  complaints. 
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Hawaii:  On  October  8,  2003,  Myles 
Manlinguis,  a guard  at  the  Hawaii  Youth  Cor- 
rectional Facility  in  Honolulu  was  indicted  on 
witness  intimidation  charges  for  allegedly 
threatening  a child  prisoner  at  the  facility  in 
order  to  change  his  testimony.  In  September, 
2003,  guard  Lia  Olione  was  indicted  for  alleg- 
edly raping  a female  child  imprisoned  at  the 
facility  as  well. 

Louisiana:  In  August,  2003,  Frank  Bauer 
Jr.  68,  was  returned  to  Louisiana  to  face  charges 
of  aggravated  rape  and  indecent  behavior  with 
a juvenile.  He  had  escaped  from  the  Rapides 
Parish  jail  in  1982  while  awaiting  trial  on  the 
charges.  Bauer  was  arrested  and  returned  after 
registering  as  a sex  offender  in  Arizona. 

Minnesota:  In  August,  2003,  Benton 
countyjail  prisoner  Ryan  Dwight  Mosher,  27, 
died  after  ingesting  a fatal  dose  of  “Splash” 
glass  cleaner.  The  cleaner,  which  clearly  states 
it  is  harmful  and  fatal  if  swallowed,  was  given 
to  prisoners  to  clean  their  cells.  No  suicide  note 
was  found  and  jail  officials  were  unable  to  de- 
termine if  Mosher  had  committed  suicide  or  was 
attempting  to  “get  high”  from  the  cleaner. 

Nebraska:  On  September21, 2003,  an  uni- 
dentified female  case  worker  at  the  Tecumseh 
State  Correctional  Institution  near  Lincoln  was 
attacked  by  prisoner  Terrance  Johnson  with  a 
mop  handle  and  weighted  sock.  She  suffered 
severe  head  and  facial  injuries  and  was  hospi- 
talized for  two  days  as  a result. 

New  York:  OnNovember  17, 2003,  James 
Sabatino,  27,  was  sentenced  to  1 1 years  in 
prison  and  ordered  to  pay  $937,860.93  in  res- 
titution for  scamming  Nextel  Communications 
out  of  1 ,000  cell  phones.  At  the  time,  Sabatino 
was  a prisoner  in  the  Westchester  jail  serving 
time  for  assaulting  a federal  officer.  Sabatino 
used  jail  phones  to  perpetrate  the  scam. 

New  York:  On  November  26, 2003,  Gov- 
ernor George  Pataki  vetoed,  for  the  third  year 
in  a row,  a bill  that  would  prohibit  prison 
privatization  in  New  York.  He  cited  technical 
and  legal  issues  for  the  veto.  Prison  guard 
unions  criticized  the  veto  as  the  bill  had 
passed  both  legislative  chambers.  Private 
prisons  do  not  use  unionized  guards  and  pay 
their  employees  significantly  less  than  pub- 
lic prisons  do. 

New  York:  On  October  9, 2003,  Jerome 
Reyes,  33,  a guard  at  the  New  York  City  run 
Rikers  Island  jail  was  charged  with  raping  a 
33  year  old  female  prisoner  and  then  altering 
jail  log  books  to  cover  up  the  attack  on  Au- 
gust 15,2003. 

Oklahoma:  On  October  16, 2003,  former 
Lee  County  prosecutor  William  Huggins  was 
sentenced  to  8-10  months  in  prison  after 
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pleading  guilty  to  dismissing  charges  against 
female  defendants  who  succumbed  to  his 
sexual  demands.  In  exchange  for  the  plea, 
prosecutors  dismissed  charges  that  Huggins 
had  attempted  to  hire  someone  to  kill  his 
wife.  “I  did  a lot  of  disgusting  things.  I 
abused  the  power  of  my  office,”  Huggins 
said  at  sentencing. 

Swaziland:  Prisoners  in  this  nation  have 
demanded  that  prison  officials  end  the  prac- 
tice of  beating  naked  prisoners  with  chains, 
claiming  the  practice  spreads  AIDS. 
Swaziland  has  the  highest  rate  of  HIV/AIDS 
infection  in  the  world  with  over  one  third  of 
the  population  estimated  to  be  infected.  “The 
chains  get  bloody,  and  this  spreads  AIDS 
when  the  next  prisoner  is  beaten,”  said  pris- 
oner Boyce  Gama.  Correctional  Services 
Commissioner  Mnguni  Simeland  claimed  to 
be  unaware  of  the  beatings. 

Syria:  On  January  31,  2003,  approxi- 
mately 130  political  prisoners  were  freed 
unexpectedly.  Some  have  credited  the  Ameri- 
can invasion  of  Iraq  as  pressuring  Syria  to 
improve  its  human  rights  record.  Among  the 
most  vocal  critics  of  that  theory  is  Faris 
Mourad,  54,  among  the  prisoners  who  was 
released  and  who  had  been  imprisoned  for 
30  years  for  activities  as  a member  of  the 
Arab  Communist  Organization.  “Where  is 
American  Democracy?  Where  are  American 
human  rights?”  Mourad  asked.  Other  observ- 


ers note  that  American  demands  on  Syria  have 
been  silent  on  the  subject  of  human  rights 
and  prisoners,  focusing  instead  on  Syrian 
support  for  opponents  of  the  Israeli  occupa- 
tion of  Palestine  and  U.S.  occupation  of  Iraq. 

Texas:  In  August,  2003,  prisoners  in  the 
Tarrant  County  jail  in  Ft.  Worth  used  a jail 
shoe  lowered  on  a rope  from  a broken  win- 
dow on  the  seventh  floor  to  bring  narcotics 
and  tobacco  into  the  jail.  The  dangling  shoe 
was  spotted  by  a guard  performing  a secu- 
rity check  and  the  jail  was  locked  down  for 
12  hours  while  guards  searched  for  contra- 
band. None  was  recovered. 

Texas:  On  December  16,  2003,  Jamaal 
Landry,  20,  a guard  employed  by  the  Bureau 
of  Prisons  at  the  Federal  Correctional  Insti- 
tution in  Beaumont  was  charged  in  federal 
court  with  bribery  after  agreeing  to  accept 
$3,000  in  order  to  bring  four  pounds  of  mari- 
juana into  the  prison  to  deliver  to  prisoners. 
Landry  was  arrested  after  meeting  with  an 
undercover  policeman  posing  as  the  brother 
of  a prisoner  and  accepting  the  money. 

Virginia:  In  August,  2003,  news  reports 
stated  that  DC  sniper  John  Muhammad  was 
subjected  to  shocks  from  a stun  belt  after  he 
refused  to  participate  in  medical  tests  at  the 
Prince  William  Hospital.  Police  officials  would 
not  discuss  the  incident.  Muhammad’s  at- 
torney, Peter  Greenspun,  said  the  shock  left 
welts. 


Virginia:  On  November  3, 2003,  a Rich- 
mond Circuit  Court  grand  jury  indicted 
Michael  Raynor,  the  head  of  the  Richmond 
Office  of  Community  Corrections,  with  one 
count  of  forging  a public  document.  The  in- 
dictment claims  that  Raynor  had  falsified  a 
letter  placed  in  the  file  of  Peter  Boone,  a pro- 
bationer supervised  by  the  department, 
stating  that  Boone  had  completed  treatment 
when  in  fact  he  had  never  begun  treatment. 
While  under  the  office’s  nominal  supervi- 
sion, Boone  allegedly  shot  and  killed 
Richmond  police  officer  Douglas  Wendel  in 
July.  At  the  time  Boone  was  on  probation  for 
weapons  offenses  and  was  supposed  to  at- 
tend monthly  meetings  with  his  probation 
officer.  Sources  told  the  media  that  Boone 
did  not  attend  any  of  the  meetings  and  the 
probation  officer  did  nothing. 

Washington:  Responding  to  the  ongo- 
ing increase  in  sex  offenders  detained  at  the 
Special  Commitment  Center  on  McNeil  Is- 
land after  completing  their  criminal  sentences, 
the  state  announced  in  November,  2003,  that 
it  was  spending  $875,000  to  buy  an  addi- 
tional ferry  boat,  the  S.S.  Goodtime,  to  take 
workers  to  and  from  the  island  prison.  The 
SCC  houses  around  190  prisoners  and  those 
numbers  are  expected  to  double  in  the  next 
two  years  as  the  state  gets  more  room  to 
house  them  after  it  opens  a new  facility  for 
that  purpose.  | 


New  Jersey  Sex  Offender  Treatment  Statute  Creates  Liberty  Interest 


The  Third  Circuit  Court  of  Appeals 
reversed  a district  court’s  FRCP  12(c) 
dismissal  of  a prisoner’s  action  stemming  from 
a failure  to  provide  sex  offender  treatment.  The 
court  held  that  the  unique  statutory  scheme  at 
issue  created  a liberty  interest  in  treatment,  for 
purposes  of  both  procedural  and  substantive 
due  process  analyses. 

In  1978,  New  Jersey  prisoner  Charles 
Learner  was  sentenced  under  a since  repealed 
statute,  to  an  indeterminate  term  of  up  to  42 
years  upon  a conviction  of  rape.  “Under  the 
terms  of  his  sentence,  he  was  to  receive  ‘spe- 
cialized treatment  for  his  mental  and  physical 
aberrations’  and  be  released  on  when  he  is 
capable  of  making  an  acceptable  social  ad- 
justment in  the  community.’” 

In  1995  Learner  brought  suit  against  prison 
officials,  alleging  that  he  was  being  denied  the 
treatment  that  was  mandated  by  law  which,  in 
turn,  deprived  him  of  parole  eligibility.  In  his 
request  for  inj  unctive  relief,  Learner  asked  “that 
the  defendants  be  ordered  to  ‘refrain  from  de- 
nying Plaintiff  his  mandated  treatment  and 
requisite  parole  eligibility  there  from.’” 

Prison  Legal  News 


“The  District  Court  granted  the  Defen- 
dants’ Motion  to  Dismiss  under  Rule  12(c), 
resting  its  decision  primarily  upon  its  read- 
ing of  Edwards  v.  Balisok,  520  U.S.  641, 117 
S.Ct.  1584  (1997).”  Learner  appealed. 

At  the  outset,  the  appellate  court  con- 
cluded “that  the  district  court  did  not  view 
the  holding  of  Balisok  correctly.”  The  court 
held  that  “Learner’s  claim  not  only  does  not 
fall  within  the  core  of  habeas;  it  would  not 
be  properly  brought  under  habeas  at  all.  Con- 
versely, it  was  properly  brought  under  § 
1983.” 

Turning  to  Learner’s  constitutional 
claims,  the  court  again  noted  that  the  relevant 
New  Jersey  statutory  scheme,  which  predi- 
cates the  term  of  Learner’s  sentence  on  his 
response  to  treatment,  “is  somewhat  unique.” 
Citing  several  New  Jersey  state  appellate  court 
decisions  which  make  it  clear  that  the  Com- 
missioner of  the  Department  of  Corrections 
has  an  affirmative  duty  to  treat  and  has  no 
discretion  to  decline  the  obligation,  the  court 
concluded  “that  Learner’s  liberty  interest  in 
treatment  is  fundamental  and  cognizable  for 
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purposes  of  both  the  procedural  and  sub- 
stantive due  process  analyses.” 

Having  determined  that  Learner  has  a 
protected  liberty  interest  in  treatment,  the 
court  deferred  an  individualized  analysis  of 
the  remaining  questions  “until  the  factual 
record  has  been  further  developed  in  the  Dis- 
trict Court  on  remand.”  Those  questions  were: 
“Did  the  procedures  employed  in  denying 
treatment  comport  with  due  process?”  “Was 
the  denial  of  treatment  deliberately  indifferent 
and  so  arbitrary  as  to  shock  the  conscience 
for  purposes  of  substantive  due  process?” 
and  “Were  the  correctional  authorities  ‘de- 
liberately indifferent’  to  Learner’s  treatment 
needs  for  the  purposes  of  the  . . . Eighth 
Amendment  analysis?”  See:  Learner  v. 
Fauver,  288  F.3d  532  (3rd  Cir.  2002). 

Although  statutory  provisions  that  do 
not  mandate  treatment  and  make  release  con- 
tingent upon  a prisoner’s  response  to 
treatment  clearly  do  not  create  a protected 
liberty  interest  in  treatment,  this  ruling  may 
apply  to  civil  commitments  and  others  who 
are  entitled  to  treatment  by  statute.  | 
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Qualified  Immunity  Denied  in  BOP  Transsexual  Strip  Search 

by  Bob  Williams 


The  Tenth  Circuit  Court  of  Appeals 
has  denied  qualified  immunity  to 
federal  prison  officials  for  a transsexual  strip 
search  conducted  in  front  of  numerous  spec- 
tators. 

Dee  F armer,  a prisoner  in  the  F ederal  Bu- 
reau of  Prisons  (BOP)  at  FCI  Englewood, 
Colorado,  is  a pre-operative  male-to-female 
transsexual  suffering  from  gender  dysphoria. 
F armer  was  first  incarcerated  in  1 98 6 at  age  1 8 . 
For  several  years  prior  to  her  conviction  she 
underwent  estrogen  therapy,  received  silicone 
breast  implants,  wore  women’s  clothing,  dis- 
played feminine  characteristics,  and  submitted 
to  unsuccessful  “black  market”  testicle-re- 
moval surgery.  She  was  previously  the  subject 
of  the  controlling  United  States  Supreme  Court 
failure  to  protect  case.  See:  Farmer  v.  Brennan, 

1 14  S.Ct.  1970(1994). 

Over  a decade  ago,  Farmer  was  housed 
in  the  Special  blousing  Unit  (SITU)  of  FCI 
Englewood  where  policy  mandated  a “visual 
search”  (strip  search)  when  returning  from 
the  recreation  yard.  Despite  verbal  and  writ- 
ten protests,  and  the  BOP’s  own  regulation 
(28  C.F.R.  §552.11)  requiring  strip  searches 
to  “be  made  in  a manner  designed  to  assure 
as  much  privacy  to  the  inmate  as  practi- 
cable,” Farmer  was  strip  searched  in  front  of 
numerous  male  guards  and  prisoners. 
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Legal  assistance  sought  by  73  y/o  woman 

on  SS  whose  son  was  coerced  on  the  record 
into  taking  3 life  sentences  under  the  threat 
she  would  be  prosecuted.  Call  702-558-9183. 

Journalist  writing  national  articles  seeks 

letters  from  inmates  who've  been  in  state 
disciplinary  confinement.  Describe  condi- 
tions, mental  health  care,  length  of  stay,  in- 
fraction, your  particulars.  Send  to:  MBPfeif- 
fer,  34  Flendricks  Ln,  StoneRidge,  NY  12484 

Prisoner  Assistance  Center:  Quality  criminal 

justice  services  to  all  inmates.  For  info  send 
SASE:  PAC,  Box  6891,  Albany,  NY  12208. 
Web:  www.prisonerassistance.org 

Make  From  $10  to  $50  For  Every 

relative,  friend,  or  organization  you  corre- 
spond with.  For  more  information  send 
stamped  self  addressed  envelope  to:  Edwin 
Montgomery,  Box  682,  Atlanta,  GA  30301 

THE  VOLUNTARYIST  - A unique  8 
pg.  libertarian  quarterly.  $1  sample  copy. 
Write:  Box  275-PL,  Gramling  SC  29348. 
Leam  more  at  www.voluntaryist.com 


In  1993,  Farmer  filed  a Bivens  action 
claiming  her  Fourth  and  Fifth  Amendment 
rights  were  violated  by  this  strip  search  prac- 
tice. The  defendant  BOP  officials  filed  a 
motion  to  dismiss  or,  alternatively,  for  sum- 
mary judgment  based  on  qualified  immunity. 
Determining  that  the  BOP  defendants  did  not 
show  they  were  entitled  to  qualified  immu- 
nity, the  district  court  denied  the  motion  and 
the  BOP  appealed.  There  is  no  explanation 
for  why  F armer ’s  suit  was  initially  filed  in  1 993 
and  not  ruled  on  for  seven  years. 

Appeals  of  qualified  immunity  denials 
are  authorized  pursuant  to  28  U.S.C.  § 1291 
to  the  extent  they  resolve  an  abstract  issue 
of  law.  In  other  words,  the  order  denying 
qualified  immunity  is  not  appealable  if  it  only 
determined  that  the  facts  supported  by  the 
plaintiff  are  sufficiently  alleged  by  the  evi- 
dence. Despite  the  BOP’s  contention  that 
Farmer  was  strip  searched  in  the  privacy  of 
shower  stall,  a contention  countered  by  affi- 
davits from  Farmer,  the  BOP  conceded  for 
appellate  jurisdiction  that  Farmer  was  strip 
searched  in  the  open,  plain  view  of  others. 


On  de  novo  review,  the  Court  began  with 
the  premises  that  prisoners  retain  some  right 
to  privacy  and  that  strip  searches  constitute 
personal  rights  invasions  of  the  first  magni- 
tude. Under  the  standards  set  forth  in  Turner 
v.  Safley,  107  S.Ct.  2254  (1987),  the  strip 
search  regulation  must  be  reasonable  related 
to  a legitimate  penological  interest.  Turner 
rejected  the  least  restrictive  alternative  test 
and  so  the  district  court  here  adopted  a bal- 
ancing test-balancing  the  prisoner’s  rights 
against  the  needs  of  the  prison  administra- 
tion. The  Circuit  Court  agreed  and  held  that 
this  balancing  test  was  first  applied  to  strip 
searches  in  1979.  See:  Bell  v.  Wolfish,  99  S.Ct. 
1861  (1979).  Farmer,  therefore,  identified  a 
right  well-established  14  years  before  the 
incident  and  “a  reasonable  officer  would 
have  known  that  a decision  to  subject  in- 
mates to  demeaning  searches  in  public 
requires  justification.”  The  case  was  re- 
manded for  trial  since  there  remains  genuine 
issues  of  material  fact  precluding  summary 
judgment.  See:  Farmer  v.  Perrill,  288  F.3d 
1254  ( 10th  Cir.  2002).  H 


Other  Resources 


ACLU National  Prison  Project 

Contact  about  state  and  federal  conditions  of  con- 
finement affecting  large  numbers  of  prisoners,  and 
sexual  assaults  against  prisoners.  Write:  ACLU  Na- 
tional Prison  Project,  733  15th  St.  NW  Ste  620, 
Washington,  DC  20005. 

Hepatitis  C Awareness  News 
Bi-monthly  newsletter  on  Hepatitis  C and  HIV/ 
HCV.  Free  on  request,  but  stamp  donations  wel- 
come. Write:  National  Hepatitis  C Prison  Coali- 
tion, PO  Box  41803,  Eugene,  OR  97404. 

Florida  Prison  Legal  Perspectives 

Bi-monthly  newsletter  that  includes  court  rulings, 
administrative  developments  and  news  about  the 
Florida  DOC.  Yearly  sub:  $9  for  prisoners;  $15 
for  free  people  and  $30  for  professionals.  Write: 
FPLP,  P.O.  Box  660-387,  Chuluota  Florida  32766. 

after  1 7 years ... 

Newsletter  published  4-times  a year  on  prisoner 
issues.  Includes  poems,  stories,  letters  and  art- 
work submitted  by  readers.  Distributed  nation- 
ally. Write:  after  17  years/ARP,  3225  SE  Alder 
Ct  #1,  Portland,  OR  97214.  No  charge,  but  FLA 
suggests  making  a donation  of  $1  per  issue  to 
cover  printing  and  mailing. 

November  Coalition 

Newspaper  published  4-times  a year  reporting  on 
information  related  to  ending  the  drug  war,  releas- 
ing prisoners  of  the  drug  war  and  restoring  civil 
rights.  Yr  sub:  $6  prisoners;  $25  free  people.  Mem- 
bers receive  the  Razor  Wire.  Write:  November  Coa- 
lition, 795  South  Cedar,  Colville,  WA  99114. 


Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prisoners.  Coun- 
seling resource  guides  for  imprisoned  and  released 
rape  survivors  & activists  available  for  AL,  A Z,  CA, 
CO,  FL,  GA,  IL,  LA,  OK,  OR,  MI,  MS,  NC,  NY,  TX, 
WI  or  Nationwide.  Specify  state  with  request:  Stop 
Prisoner  Rape,  6303  Wilshire  Blvd.  #204,  Los  Ange- 
les, CA  90048.  Donations  welcome. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 is- 
sues: $18  prisoners;  $30  all  others.  $3  for  sample 
issue,  370  for  info  (stamps  OK).  Write:  Justice 
Institute/JD,  PO  Box  881,  Coquille,  OR  97423. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes  info 
about  injustices  resulting  from  mandatory  sentenc- 
ing laws.  $10  annual  prisoner  donation  ior  FAMM- 
gram.  Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification,  and 
services  for  parents  and  children.  Write:  Center  for 
Children  of  Incarcerated  Parents,  PO  Box  41-286, 
Eagle  Rock,  CA  90041 . 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  report- 
ing on  prisoner  issues  in  OR,  WA,  ID,  MT,  UT, 
NV  andWY.  $7yr  prisoners;  $15  all  others.  Write: 
WPP,  PO  Box  40085,  Portland,  OR  97240.  Write 
for  info  about  reports  related  to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


: Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS!  : 
1 1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!)  | 

:2.  Legal  Research  ($19.95  value!)  : 

•3.  All  Things  Censored  ($14.95  value!)  • 

14.  Machinery  of  Death  ($17.95  value!)  : 

• Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by  ; 

: Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95.  ' 
; Comprehensive  and  easy  to  understand  guide  on  researching  the  law.  ; 
1 Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions,  ‘ 
; library  exercises  and  practice  research  problems.  Especially  I; 

: valuable  for  novice  pro  se  litigants.  1005  : 

• All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  j 
: pages.  $14.95.  Includes  75  five  articles  written  by  Abu-Jamal.  Attacks 

; capital  punishment  as  a discriminatory  practice  & critiques  I; 

' the  bloated  & dehumanizing  prison  system.  1040  u 

; Machinery  of  Death:  The  Reality  of  America’s  Death  Penalty  Regime,  • 

By  David  and  Mark  Dow,  304  pages.  $17.95.  Reveals  how  constitutional  ! 
; rights  are  ignored  by  state  and  federal  judges  and  how  innocent  I; 

‘ people  end  up  on  death  row.  1 043  l__l I 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Banett  Nolo  Press,  608  pages.  $34.99.  Explains 
what  happens  in  a criminal  case  from  being  arrested  to  sentencing,  & what  your  rights 
are  at  each  stage  of  the  process.  Uses  an  easy  to  understand  question  & 
answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Banett;  Nolo  Press,  528  pages.  $34.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  represent 
yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say  it,  where  to 
stand,  etc.  (written  specifically  for  civil  cases — but  it  has  much  mate- 
rial  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Main  Street  Books,  288  pages. 

$15.95.  Explains  the  writing  of  effective  com  plaints,  responses,  I 

briefs,  motions  and  other  legal  papers.  1035  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dictionary  includes 

over  8,500  legal  tenns  covering  all  types  of  law.  Explains  words  with 

many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  1 1,000  words  listed  alphabetically 
linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  parts  of 
speech  shown  for  every  main  word.  Covers  all  levels  of  vocabu- 
lary  and  identifies  infonnal  and  slang  words.  1 045  L_l 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  en- 
tries. $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  geo- 
graphical and  biographical  entries.  Includes  latest  business  I 
and  computer  terms.  1033  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish.  All  entries 
listed  from  A to  Z.  Hundreds  of  new  words.  Includes  Western 
Hemisphere  usage.  1034  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info  on 
high  school,  vocational,  paralegal,  law,  college  and  graduate 
courses.  One  of  a kind  prisoner  resource.  1047  l__l 


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  • 
1 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 
:2.  Actual  Innocence  ($9.99  value)  j 

j 3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  j 

j Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a ! 

regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  • 

conduct  and  the  system  that  ensures  those  abuses  continue.  1030  |__1 ; 

j Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  ‘ 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 
; Includes  many  letters  to  government  agencies  and  officials.  ' 

I Many  tips  and  guidelines  for  writing  effective  letters.  1048  1; 

' 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  L_1 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  L_1 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision- 
ing  yourself  as  being  a successful  and  respected  person.  1052  1__| 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 
considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  a 
lawyer’ s qualifications,  and  much  more.  1015  

Blue  Collar  Resumes,  by  Steven  Provenzano,  224  pages.  $11.99.  Includes  hun- 
dreds of  sample  resumes  for  every  type  of  job.  Can  help  you  to  get  on  your  feet 
when  released  by  identifying  opportunities,  what  work  is  best  for 
you,  and  how  to  present  your  strengths  to  an  employer.  1051  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  by  Melissa 
Palmer,  MD,  457  pages.  $14.95.  Describes  symptoms  & treatments  of  hepa- 
titis B & C and  other  liver  diseases.  Includes  medications  to  — " 

avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  ed.  by  Tara  Herivel 

and  Paul  Wright,  332  pages,  $19.95.  Exposes  the  dark  side  of  — " 

the  U.S.’s  Tock-em-up’  political  and  legal  climate.  1041  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin, 
1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jackson,  this  anthol- 
ogy provides  a selection  of  some  of  the  best  writing  describing 
life  behind  bars  in  America.  1022  


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 

seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1 008  |__1 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  tenn  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori- 
zation  form  for  a hard-cover  book  with  your  order!  1003 


Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade,  by 

Alfred  McCoy;  Lawerence  Hill  Books,  634  pages.  $32.95.  Latest  Edition  of 
the  scholarly  classic  documenting  U.S.  government 
involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  inequality, 

creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev.  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  an 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  |__| 

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  | 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry,  edited  by 
Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  1998,  264  Pages.  $19.95.  The 
Prison  Legal  News  anthology  that  in  49  essays  presents  a detailed 
“inside’Took  at  the  workings  of  the  criminal  justice  system.  1001  I 

Spanish  Edition  Now  Available  for  $19.95  1044 


PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 


1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser 
1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser. 
1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser. 
2002  Index,  over  100  pages  $10.00  for  any  purchaser. 


FREE  SHIPPING  ON  ALL  IBTOUC 
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$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 


Subscription  Bonuses 
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4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  37 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 


(Lawyers,  agencies,  libraries) 


| issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  5-3 1 -04) 
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1 yr  Subscription  (12  issues)  
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background.  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions,  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  '168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wowi”  - h.b.s.,  fci  otisville,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

"I  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steiucoom,  wa 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Name Reg.  # 

Facility 

Address 

City  State  Zip 

o Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  O Visa  (j)  Mastercard 


plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 
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Families  of  Federal  Inmates: 

Become  Part  Of  The  National  Online  Support  Network 


Sponsored  by: 

Association  Of  Federal  Defense  Attorneys  (AFDA) 
http://www.afda.org 


Only  $65  for  six 
months  of  unlimited 
online  access. 

h ttp://www.  afda.  org 

click  “Join  AFDA  ” 

JOIN  NOW  and  receive  free 
the  CD  Rom,  “ Defense 
Lawyer's  Resources  on  the 
Federal  Bureau  of  Prisons.  ” 
Type  PLN  after  your  name 
on  the  sign-up  form. 


Outreach : Private  online  discussions  / 
support  network  for  BOP  family  members. 

Guidance:  BOP  specialists  conduct  monthly 
online  discussions  for  family  members. 

Help  your  families  support  you  by  giving 
them  the  support  they  deserve. 

Since  1995,  AFDA  has  been  the  leading  Internet 
resource  for  the  federal  defense  bar.  We 
welcome  federal  inmates  and  their  families  to 
our  online  community. 


Email 

address: 


defense@afda.org 
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Pastor  Don  Raymond  isn’t  trained  in 
corrections  and  is  not  employed  by 
the  government,  but  he  runs  a new  140-per- 
son  wing  of  the  Ellsworth,  Kansas, 
medium-security  prison  that  draws  prison- 
ers from  throughout  the  state  system. 

In  the  phylum  of  prison  staff,  Raymond 
defies  classification.  He  is  not  a tight-lipped 
warden,  vindictive  guard,  or  burnt-out  so- 
cial worker.  In  an  industry  that  thrives  on 
invisibility  and  resents  the  media,  Raymond 
drives  140  miles,  past  newly  seeded  wheat 
fields  and  the  rhythmically  bowing  heads  of 
oil-well  pumps,  to  pick  me  up  from  the  air- 
port, where  he  offers  prayers  of  thanksgiving 
for  my  visit  and  “for  the  ministries  of  writing 
He  has  blessed  Samantha  with.”  In  a build- 
ing that  hums  with  hostility,  Raymond  is 
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Jails  for  Jesus 

by  Samantha  M.  Shapiro 

attentive,  unguarded,  gentle.  Prison  staff  are 
not  permitted  to  share  personal  information 
with  prisoners,  address  them  by  their  first 
names,  or  socialize  in  any  way;  if  a prisoner 
wants  to  speak  privately  with  a counselor, 
he  has  to  fill  out  a Form-9.  But  these  restric- 
tions do  not  apply  to  Raymond,  who  often 
puts  in  14-hour  days  working  the  cellblocks 
of  the  state’s  prisons,  recruiting  men  to  trans- 
fer to  his  wing.  In  prisoners’  marked  bodies, 
averted  eyes,  and  bristling  rage,  Raymond 
sees  the  debts  and  wounds,  not  of  poverty 
or  addiction,  but  of  sin  alone.  He  believes 
there  is  only  one  cure  — Jesus  Christ  — and 
that  it  is  a perfect  and  complete  cure. 


President  Bush  wants  faith- 
based  programs  to  take  over 
social  services.  But  what  hap- 
pens when  evangelical  Christians 
try  their  hand  at  running  prisons  ? 


Once  at  the  Ellsworth  prison,  Raymond 
and  1 quickly  pass  through  the  general  popu- 
lation area,  avoiding  the  acid  attention  of 
men  slouched  in  front  of  bolted-down  TVs, 
fingering  the  buttons  of  their  state-issue 
work  shirts.  “I  seeeeee  you,”  a prisoner  coos 
at  me  through  his  window  grate  as  we  pass. 
“Don’t  think  I can’t  see  you.”  “I  got  to  talk 
to  you,  girl!  I got  to  talk  to  you  right  now!” 
another  barks. 

Raymond’s  wing,  the  faith-based 
InnerChange  Freedom  Initiative,  is  identical 
to  the  rest  of  the  prison  but  feels  like  an  en- 
tirely different  place,  an  excessively  well-lit 
church  basement  perhaps.  Prisoners  have 
arranged  their  desks,  stacked  with  Bibles  and 
workbooks,  in  a tidy  circle.  One  rushes  to 
pull  a chair  out  for  me;  others  reach  out  for  a 


double-handed  shake  or  a shoulder  clap 
poised  to  morph  into  a full-body  hug.  These 
prisoners  see  plenty  of  women;  Raymond 
keeps  a steady  flow  of  church  volunteers, 
mentors,  and  teachers  circulating  through- 
out the  wing.  They  don’t  behave  toxicly, 
because  the  InnerChange  staff  doesn’t  treat 
them  like  they  are  murderers  or  rapists,  even 
though  some  are. 

Before  Bible  study  starts,  they  want  to 
ask  me  some  questions:  “Where  are  you 
from?”  “Have  you  been  saved?”  “Do  you 
know  Jesus?”  After  class,  perhaps  unsatis- 
fied with  my  answers  - I’m  J ewish — Raymond 
presents  me  with  a pocket-size  New  Testament, 
“a  gift  from  the  guys.”  He  then  invites  me  to 
spend  time  alone  with  a prisoner  in  his  cell  to 
peruse  his  extensive  Scripture  library  more 
closely.  A passing  guard  catches  a glimpse  of 
us  crouched  on  the  prisoner’s  cot  and  turns 
purple.  “Don’t  you  know  that  no  one  is  al- 
lowed in  cells?”  he  bellows  at  Raymond.  “Not 
even  me,  and  I am  a guard!” 

Raymond  is  undeterred.  Later  that 
evening,  after  most  prison  staff  have  left,  he 
leads  InnerChange  prisoners  across  grounds 
off-limits  to  them  because  they  are  outside 
the  view  of  security  cameras.  They  set  up 
amplifiers  and  a drum  kit  for  an  evening  re- 
vival in  the  mess  hall.  With  a backup  band  of 
prisoners  chanting,  “You  are  the  air  I breathe,” 
Raymond  preaches  until  the  sun  sets  and  gold- 
finches circle  the  indigo  sky  outside.  By  the 
end  of  the  revival,  Raymond  has  achieved  his 
desired  effect:  The  room  is  still  with  prayer; 
prisoners  are  holding  each  other;  some  are 
crying.  At  9:30,  Raymond  can  be  found  in  a 
cellblock,  bent  at  the  waist,  his  face  pressed 
into  the  food  slot  of  a prisoner  on  lockdown. 
When  he  finally  leaves  the  prison  to  eat  a Dairy 
Queen  dinner  in  the  front  seat  of  his  pickup, 
the  night  is  speckled  with  stars. 
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Aided  by  friends  in  high  places  — such  as 
the  White  House  — legislators  in  Kansas,  Iowa, 
Texas,  and  Minnesota  have,  in  the  last  six  years, 
turned  over  portions  of  their  prisons,  and  correc- 
tions budgets,  to  the  politically  powerful 
evangelical  Christian  group.  Prison  Fellowship 
Ministries,  which  pays  Raymond’s  salary.  The 
largest  prison  ministry  in  the  world,  PFM  sends 
more  than  50,000  volunteers  into  prisons  in  ev- 
ery state  with  the  goal  of  “declaring  the  good 
news  of  Jesus  Christ  to  those  impacted  by  crime.” 
The  Ministries’  “Angel  Tree”  program  has  pre- 
sented more  than  4 million  children  of  prisoners 
with  Christmas  presents  and  evangelistic  materi- 
als. The  goal  is  clear.  As  Mark  Earley,  who  was 
attorney  general  of  Virginia  before  becoming  presi- 
dent of  PFM  in  2002,  writes  on  its  website,  “I 
believe  God  is  going  to  raise  up  the  next  genera- 
tion of  leaders  for  His  Church  from  men  and 
women  now  behind  bars,  and  from  their  children.” 

In  1 997,  as  part  of  a larger  effort  to  increase 
funding  for  faith-based  services  in  Texas,  then- 
Governor  George  W.  Bush  gave  PFM  the 
chance  to  do  more  than  just  visit  prisons;  he 
allowed  it  to  run  a 24-hour  “immersion”  pro- 
gram in  collaboration  with  the  Department  of 
Corrections.  Three  other  states  have  since  fol- 
lowed suit,  and  PFM  plans  to  be  in  five  more 
states  by  2005  - “God  does  amazing  things!” 
enthuses  InnerChange  executive  director  Jerry 
Wilger.  In  June,  President  Bush  held  a press 
conference  with  InnerChange  officials  and  pris- 
oners, touting  a University  of  Pennsylvania 
study  that  he.  Majority  Leader  Tom  DeLay,  and 
the  Wall  Street  Journal  all  claimed  showed  that 
InnerChange  lowered  recidivism.  Critics  later 
pointed  out  that  the  study  actually  indicated 
the  opposite  was  true.  In  any  case, 
InnerChange  represents  the  cutting  edge  of 
Pres-ident  Bush’s  faith-based  initiatives,  which 
seek  to  have  religious  groups  take  over  social 
services  once  provided  by  state  and  federal 
agencies  and,  in  so  doing,  fulfill  two  goals  dear 
to  many  conservatives:  bringing  more  people 
to  Christ  and  shrinking  government. 

In  Kansas,  most  prisoners  two  years  away 
from  possible  parole  are  eligible  to  join 
InnerChange.  Prisoners  who  choose  to  live  on 
its  wing  rise  at  5 a.m.  for  morning  prayers  and 
bustle  purposefully  through  a day  packed  with 
studying  Scripture,  practicing  gospel  music,  learn- 
ing life  skills,  and  undergoing  “biblically  based” 
therapy  designed  to  transform  them  through  an 
“instantaneous  miracle.”  Their  study  regimen  in- 
cludes lessons  in  creationism  and  an  option  to 
“convert”  out  of  homosexuality.  When  I asked 
Alexander  Curls,  on  work  release  after  three  years 
of  InnerChange,  what  he  was  taught  about  other 


faiths,  he  said  emphatically,  “I  found  out  that 
a lot  of  good  people  are  going  straight  to  hell ! ” 

Many  prisoners,  however,  don’t  join  for 
the  ideology.  They  do  it  to  transfer  from  other 
parts  of  the  prison  system,  and  because  com- 
pleting  InnerChange  amounts  to  a 
get-out-of-jail-free  card  with  the  Parole 
Board:  “We  have  a very  positive  relation- 
ship with  the  board.  Sometimes  they  just  give 
our  inmates  a green  light  and  say,  ‘See  you 
at  work  release,’”  said  Larry  Furnish, 
InnerChange  program  manager  at  Ellsworth. 
Kansas  has  only  298  coveted  work-release 
positions  for  about  9,000  total  prisoners; 
InnerChange  graduates  are  all  but  guaran- 
teed a space  as  well  as  help  finding  a job  and 
housing  after  they  get  out. 

Meanwhile  joining  InnerChange  brings 
about  a radical  change  in  lifestyle.  The  move- 
ments of  the  general  population  are  highly 
restricted.  Those  who  share  a snack  or  a book 
will  likely  be  written  up  for  “dealing  and  trad- 
ing”; during  visiting  hours,  hugs  with  family 
members  are  timed.  But  InnerChange  “mem- 
bers” have  good  prison  jobs  and  electric 
guitars.  They  are  called  by  their  first  names, 
hugged  and  told  they’re  loved,  and,  because 
the  program  emphasizes  reconciliation  with 
family  members,  are  provided  much  greater 
visitation  rights  — their  wives  can  join  them 
for  Bible  study  and  picnics. 

And  then  there  is  the  pizza.  When  a new 
class  of  prisoners  joins  InnerChange,  the 
staff  orders  100  large  pies,  a fact  that  all  800- 
plus  prisoners  at  Ellsworth  appear  to  be 
intimately,  obsessively,  aware  of.  “We  are 
stretching  the  local  Pizza  Hut  to  its  absolute 
capacity,”  InnerChange  office  administrator 
Gale  Soukup  told  me  with  a worried  look, 
“and  they’re  the  only  game  in  town.” 

Paid  for  in  part  by  fees  charged  to  the 
general  population,  InnerChange  also  offers 
substance-abuse  treatment  and  free  com- 
puter training,  hot  commodities  in  a time  of 
budgetary  woes.  This  year,  the  GED  program 
Ellsworth  offers  regular  prisoners  was  cut  in 
half,  the  substance-abuse  program  elimi- 
nated. General-population  prisoners  are  still 
offered  a computer  class  through  the  local 
community  college,  but  as  it  costs  $ 1 50,  and 
men  who  are  lucky  enough  to  land  a prison 
job  make  an  average  of  60  cents  a day,  the 
general  population’s  six  computers  sit  un- 
der dust  covers  most  days.  As  Issac 
Jarowitz,  an  Ellsworth  prisoner  who  isn’t  in 
InnerChange,  noted  grudgingly,  “The  Chris- 
tians do  lots  of  stuff  the  state  used  to  do, 
like  vocational  programs,  but  now  they’re 
only  for  believers.” 

“I  tell  them  this  is  their  ticket,”  Raymond 
said,  gesturing  to  the  InnerChange  ID  card 
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that  prisoners  wear  on  a “What  Would  Jesus 
Do?”  neck  chain,  “to  everything  they  need.” 

Prison  fellowship  ministries,  the  group 
that  runs  InnerChange,  was  founded  in  1976 
by  Charles  Colson,  the  “evil  genius”  of  the 
Nixon  administration;  one  of  his  unrealized 
dirty  tricks  was  a proposal  to  firebomb  the 
Brookings  Institution.  For  his  Watergate 
crimes,  Colson  served  seven  months.  After 
being  released,  he  remade  himself  as  a poster 
boy  for  the  redemptive  power  Christ  can  have 
on  criminals  and  the  government,  and  has 
since  become  one  of  “America’s  most  power- 
ful Christian  conservatives,”  according  to  the 
Weekly  Standard.  Still  chairman  of  PFM, 
Colson  is  also  a prolific  writer.  In  his  column 
for  Christianity  Today  or  his  daily  radio  ad- 
dress, Colson  can  be  found  criticizing  PBS  for 
“promoting”  evolution,  hawking  a brochure 
called  “Rick  Santorum  Is  Right,”  or  claiming 
that  the  real  weapons  of  mass  destruction  “are 
not  in  Baghdad”  but  in  “the  hands  of  the 
sexual  liberationist  lobby.”  In  Colson’s  first 
novel,  Gideon  s Torch,  the  National  Institutes 
of  Health  plans  to  harvest  brain  tissue  from 
partial-birth  abortions  to  treat  AIDS  patients, 
a scheme  funded  by  Hollywood  galas.  Colson 
even  has  his  anti-abortionist  heroes  firebomb 
theNIH.  Gideon  s Torch,  like  much  of  Colson’s 
writings,  ultimately  argues  that  government 
without  faith  is  doomed  to  destruction  and 
corruption. 

Colson  also  drums  on  the  clash  between 
Christianity  and  Islam,  a religion,  he  told  Fox 
TV,  “dedicated  toward  hatred,”  but  that  can 
be  defeated  by  aggressive  evangelizing.  Last 
year,  he  wrote  several  op-eds  warning  that 
Muslim  prisoners  present  a terrorist  threat,  a 
message  that’s  triclded  down  to  InnerChange. 
Raymond  refused  to  participate  in  an  inter- 
faith conference  at  Ellsworth  last  year  because 
he  thought  the  Muslim  organizers  were  try- 
ing “to  recruit  guys.”  Texas  InnerChange 
prisoners  told  me  they  watched  an  evangeli- 
cal documentary  on  a Christian  woman 
who’d  been  raped  by  Muslims. 

At  Ellsworth,  Muslim  prisoners  like 
Michael  Patterson  say  that  their  practices 
have  been  restricted  since  InnerChange  ar- 
rived. While  InnerChange  prisoners  and  their 
families  are  treated  to  a Christmas  dinner 
shared  with  prison  staff,  this  year  the 
Ramadan  feast  (which  Muslim  prisoners 
must  pay  for  and  their  families  can’t  attend) 
was  denied.  InnerChange  prisoners  engage 
in  spontaneous  prayer  throughout  the  day, 
but  Lakota,  Muslim,  and  other  prisoners  in 
the  general  population  need  approval  to  pray 
together.  “If  anyone  but  the  Christians  gets 
together  for  a prayer,  security  hits  the  panic 
button,”  Patterson  said,  adding  that  the 


prison’s  chaplain  would  not  order  Islamic 
texts  and  that  an  prisoner  who  started  study- 
ing Arabic  was  called  into  the  warden’s  office. 
(The  warden  denies  these  reports.)  To 
Patterson,  this  pattern  suggests  that 
“through  a variety  of  avenues,  the  prison  is 
trying  to  pressure  inmates  to  join 
InnerChange  to  turn  the  whole  prison  into  a 
Christian  place.” 

That  sounds  paranoid,  and  Warden  Ray 
Roberts  (who’s  since  become  warden  of  an- 
other Kansas  prison)  said  prisoners  are  not 
pressured,  implicitly  or  explicitly,  to  join 
InnerChange.  But  Roberts,  his  deputy  war- 
den, and  the  prison’s  security  chief  all  told  me 
they  would  like  the  entire  prison  turned  over 
to  InnerChange.  While  walking  with 
Raymond,  a prisoner  suggested  airbrushing  a 
giant  mural  of  Jesus  on  the  side  of  the  prison. 
“The  state  won’t  let  that  fly,”  Raymond  said 
ruefully.  “Wait  until  we  take  the  place  over.” 

Warden  Roberts  previously  served  as 
director  of  the  InnerChange  unit  in  Texas, 
and  he  did  his  best  to  welcome  the  ministry 
to  Ellsworth.  Prisoners  in  the  program  repair 
wheelchairs  for  an  evangelical  group  that 
distributes  them,  and  the  gospel,  in  the  Third 
World.  When  budget  cuts  affected  state 
funding  for  InnerChange,  Roberts  allowed 
its  prisoners  to  hawk  BBQ  bacon  cheese- 
burgers to  the  general  population. 

The  prison’s  chapel  is  small,  so  Roberts 
raised  money  for  a large  “Spiritual  Life  Cen- 
ter” that  he  said  will  make  it  easier  to  put  on 
“wholesome  entertainment,  like  gospel  con- 
certs.” Fundraising  efforts  included  the  sales 
of  his  wife’s  “mop  angels”  (don’t  laugh  - 
that’s  $23,000)  and  prisoner  art,  a staff  soft- 
ball  tournament,  and  a civilian-attended 
prison  slumber  party.  Roberts  said  he  didn’t 
plan  to  undertake  similar  efforts  to  restore 
the  drug-abuse  or  education  programs  cut 
this  year  or  to  subsidize  the  $150  that  regu- 
lar prisoners  must  pay  for  computer  training. 

Cheeseburgers  aren’t  the  most  substan- 
tial way  Kansas’  prisoners  fund  perks  for  their 
born-again  brethren.  Although  some  state  leg- 
islatures allocate  money  for  InnerChange 
(Texas  recently  set  aside  $1.5  million),  Kansas 
provides  it  with  only  about  $200,000  out  of 
the  Prisoner  Benefit  Fund  (profits  from  prison 
canteens  and  exorbitant  phone  rates).  Kan- 
sas’ $4.3  million  Inmate  Benefit  Fund  typically 
buys  library  books  and  sports  equipment,  but 
Roger  Werholtz,  secretary  of  the  Department 
of  Corrections,  said  InnerChange  is  a fair  allo- 
cation because  it  is  voluntary  and  open  to 
everyone.  “Not  everyone  uses  the  basketball 
hoops,”  he  added. 

In  Kansas,  the  Inmate  Benefit  Fund  cov- 
ers only  about  40  percent  of  InnerChange ’s 


cost;  PFM  pays  the  rest,  making  it  attractive 
to  government  officials  not  swayed  by  the 
promise  of  kingdom-building  alone.  Kansas 
pays  up  to  $4,000  for  each  prisoner  who  par- 
ticipates in  a regular  group-therapy  program; 
InnerChange  therapy  costs  the  state  only 
$1,086  per  prisoner.  What’s  more,  the  state 
saves  money  when  prisoners  fulfill  their  re- 
quirements for  vocational  training  or 
substance-abuse  counseling  through  Inner- 
Change.  “I  know  we  don’t  have  any  good 
long-term  numbers  on  recidivism  with  the 
program,”  said  Werholtz,  “but  I was  willing 
to  suspend  judgment  because  it  follows  the 
form,  if  not  the  content,  of  a therapeutic  pro- 
gram. I’m  interested  in  any  kind  of  resources 
we  can  employ  that  will  be  effective  on  a 
low-cost  or  no-cost  basis.” 

Werholtz  says,  “If  you  turn  down  the 
volume,  InnerChange  looks  like  a therapeu- 
tic community  program.”  He  is  right.  In  their 
biblically  based  therapy  sessions, 
InnerChange  prisoners  break  into  tears  and 
hugs  with  a frequency  that  would  exhaust 
Oprah.  These  aren’t  crocodile  tears.  Many 
men  are  reconciled  with  estranged  family 
members;  all  can  talk  about  whatever  suffer- 
ing, neglect,  or  poverty  landed  them  in  prison. 

But  lest  anyone  mistake  an  Inner  Change 
session  for  group  therapy,  the  program  enu- 
merates the  differences  in  a handy  page-long 
chart.  For  instance,  while  standard  therapy 
“seeks  gradual  change  of  self,”  the  transfor- 
mation that  InnerChange  promises  “happens 
through  an  instantaneous  miracle.” 

InnerChange ’s  substance-abuse  program 
is  state  accredited,  although  unlike  in  the  regu- 
lar state  program,  addiction  isn’t  presented  as 
a disease  to  be  struggled  with  for  life,  but  as  a 
sin  that  can  be  permanently  “cured”  through 
Jesus.  This  is  typical  of  the  faith-based  sub- 
stance-abuse  programs,  like  Teen  Challenge, 
that  President  Bush  ardently  supports.  As 
governor,  Bush  defended  Teen  Challenge 
against  charges  that  it  violated  state  and 
health-department  codes,  saying,  “I  believe 
that  conversion  to  religion,  in  this  case  Chris- 
tianity. by  its  very  nature  promotes  sobriety.” 

At  Ellsworth,  InnerChange  staff  use 
Teen  Challenge  materials  whether  or  not  pris- 
oners have  a substance-abuse  problem.  “It’s 
all  about  discipleship,”  program  manager 
Larry  Furnish  explains.  “The  addiction  part 
is  just  one  component  of  the  materials.” 

InnerChange  is  also  eager  to  provide 
its  own  faith-based  alternative  to  Kansas’ 
sex-offender  treatment  program.  Pastor 
Raymond  doesn’t  think  it  would  be  that  hard 
to  develop.  “It’s  all  sin,”  he  said,  shrugging. 
Jerry  Wilger,  head  of  InnerChange,  said  the 
idea  is  currently  under  consideration. 
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I got  a taste  of  what  a faith-based  sex- 
offender  program  might  look  like  when  I 
attended  an  InnerChange  support  group  that 
Furnish  said  was  “a  little  like  AA  for  homo- 
sexuals.” The  group  was  led  by  Clint  Price, 
28,  who  Furnish  said  “had  a reputation  across 
the  state  for  being  a flaming  homosexual,” 
while  the  other  two  members  were  “former 
cross-dressers.” 

Serving  out  a sentence  for  burglary, 
Price  showed  me  pictures  of  his  pre- 
InnerChange  days  when  he  plucked  his 
eyebrows  and  had  long  hair.  “At  one  point,  I 
had  the  Bloods  and  the  Crips  fighting  over 
me,”  he  said  with  a trace  of  pride. 

Price  joined  InnerChange  because  he 
had  “some  bad  relationships  and  got  let 
down  and  hurt  so  much.  I was  sick  of  com- 
peting with  other  queens  in  the  system.  In 
the  prison  environment,  people  are  just  not 
faithful  and  I was  taking  a lot  of  abuse.”  At 
InnerChange,  Price  was  encouraged  to  grow 
out  his  facial  hair,  lift  weights,  stop  shaving 
his  legs,  and  abandon  “the  lifestyle.”  The 
group  Price  leads  — InnerChange  plans  to 
have  him  minister  to  those  “in  the  lifestyle” 
when  he’s  released  — is  supposed  to  affect 
a similar  change  in  the  others. 

I entered  the  InnerChange  library  unat- 
tended by  any  guard  or  staff.  Sitting  in  the 
darkened  room  with  Price’s  group  as  he  read 
evangelical  texts  on  homosexuality  off  a slide 
projector  in  a Ben  Stein  monotone  - “Start  your 
life  moving.”  Click.  “In  a new  direction  towards 
complete  manhood.”  Click — was  a profoundly 
unsettling  experience.  It  quickly  became  clear 
that  the  other  members,  Terry  Hoffman  and 


James  Gavin,  were  not  simply  “cross-dress- 
ers” but  serious  sex  offenders;  Hoffman  said 
he’d  attempted  to  sodomize  a blind  man,  and 
Gavin  had  sodomized  his  four-year-old 
daughter.  Hoffman  attended  InnerChange 
because  he’d  been  thrown  out  of  the  state- 
run  sex-offender  program,  which  Gavin  had 
completed.  As  Price  shared  the  trials  of  grow- 
ing up  gay,  Asian,  and  uncoordinated  in  “a 
town  smaller  than  Ellsworth,  where  sports 
are  everything,”  it  was  clear  he  was  out  of 
his  depth. 

Privately,  Price  acknowledged  that  he’s 
“really  not  for  sure  on  how  to  deal  with 
someone  who  has  a sex  crime.  Some  of  the 
things  they  bring  up  from  their  past  — real, 
real  dysfunctional  things  — go  beyond  my 
experience,”  he  said  uneasily.  “I  don’t  know 
what  to  say,  so  1 just  have  us  pray  together.” 

Letting  Christ-based  programs  “cure” 
sex  offenders  — exempting  them  from  state 
programs  that  employ  aversion  therapy  and 
normative  counseling,  and  releasing  them 
into  society  armed  primarily  with  polemics 
about  sin  — seems  risky,  to  say  the  least, 
but  Furnish  is  confident  the  state  will  go 
for  it.  “We  already  offer  GED,  substance- 
abuse,  and  pre-release  programs.  If  we  get 
sex-offender  treatment,  we’ll  have  the 
whole  ball  of  wax  for  the  state  at  a bargain- 
basement  price,”  he  said. 

InnerChange  is  the  sort  of  program 
President  Bush  is  promoting  with  faith- 
based  initiatives,  appointments,  executive 
orders,  and  (so  far  failed)  legislative  at- 
tempts. The  director  of  the  White  House 
Office  for  Faith-Based  Initiatives  says  Bush 
has  asked  Attorney  General  John  Ashcroft 
to  investigate  using  InnerChange  in  fed- 
eral prisons.  Former  PFM  officials  also  lead 


Dare  Mighty  Things,  which,  thanks  to  a $2.2 
million  grant  by  the  Department  of  Health  and 
Human  Services,  now  serves  as  a clearing- 
house for  faith-based  and  community  groups 
applying  for  federal  money. 

It  was  already  possible  for  faith  groups 
to  receive  government  funding  to  work  in  pris- 
ons; they  simply  have  to  separate  their  charity 
from  their  sermons  and  are  forbidden  to  pros- 
elytize. But  Bush’s  faith-based  initiatives 
promote  a very  different  theology  of  social 
action  — one  that  he  and  Colson  have  per- 
sonally experienced  — that  claims  religion 
itself  is  the  cure  for  social  ills.  PFM  can  re- 
ceive state  funds  because  InnerChange 
members  enroll  voluntarily,  though  it’s  hard 
to  see  the  program  as  entirely  voluntary  when 
lifestyle  and  parole  benefits  serve  as  both 
carrot  and  stick.  Furthermore,  lifers  who  gradu- 
ate from  the  InnerChange  “God  pod”  return 
to  cellblocks  as  “disciples”  and  are  encour- 
aged to  proselytize. 

Bush’s  faith-based  initiatives  are  also  part 
of  a larger  effort  to  privatize  social  services. 
As  Robert  Boston,  a spokesman  for  Ameri- 
cans United  for  Separation  of  Church  and 
State,  says,  “This  is  really  about  making  dra- 
matic changes  in  the  structure  of  the  social 
safety  net.”  Boston’s  group  is  suing 
InnerChange  in  an  effort  to  challenge  faith- 
based  initiatives  on  constitutional  grounds. 

Colson,  in  a recent  radio  address,  said, 
“What’s  at  stake  [in  the  suit]  is  not  just  a 
prison  program,  but  how  we  deal  with  social 
problems  in  our  country.  Do  we  do  it  through 
grassroots  organizations  or  big  government? 
We  know  what  works.” 

In  fact,  there’s  no  conclusive  research 
about  whether  the  treatments  InnerChange 
is  experimenting  with  do  work.  The  Texas 
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Freedom  Network  recently  reported  on 
how  Bush’s  faith-based  initiatives  have 
fared  in  that  state,  where  they’ve  existed 
the  longest.  It  documents  rampant  safety 
violations  at  deregulated  faith-based  child-care 
centers  and  alcohol-treatment  programs.  Data 
compiled  by  Texas’  Criminal  Justice  Policy 
Council  suggests  InnerChange  graduates 
have  lower  rates  of  recidivism.  But  as  Univer- 
sity of  Arizona  sociologist  Mark  Chaves  notes, 
“Prison  Fellowship  claims  amazing  success 
rates,  but  in  prisons  where  it  exists,  it’s  often 
the  only  rehab  program.  We  don’t  have  compari- 
sons between  PFM  and  secular  programs;  we 
have  comparisons  between  PFM  and  nothing.” 

Faith-based  programs  have  a synergetic 
relationship  with  government  cutbacks; 
InnerChange  derives  its  transformational  force 
from  the  stark  neediness  of  prisoners.  It’s  hard 

— even  for  Muslim  prisoners  like  Patterson 

— to  be  overly  critical  of  InnerChange,  be- 
cause the  services  its  prisoners  receive  are 
such  an  improvement  on  what  is  offered  in 
regular  prison.  Amy  Fettig  of  the  ACLU  Na- 
tional Prison  Project  says  InnerChange  is 
“potentially  problematic,”  but  “we  haven’t  had 
any  complaints  from  inmates.  It  may  be  that 
folks  are  just  desperate  to  get  any  services 
with  states  cutting  back  their  budgets  so 
much.”  Meanwhile,  she  adds,  “we  have  to 


focus  on  other  conditions,  like  deprivation 
of  food,  crowding,  and  violence.” 

Those  are  some  of  the  conditions  that 
Rodney  Woods,  3 1 , said  drove  him  to  enroll 
in  InnerChange.  Previously,  Woods  was  serv- 
ing time  in  the  Hutchinson,  Kansas, 
maximum-security  prison,  where  he  shared  a 
cell  with  four  other  men  and  was  let  out  to 
exercise  for  an  hour  a day. 

Woods,  who  has  wide  almond  eyes  and 
rows  of  neat  braids  knotted  behind  his  ears, 
said  he  was  angry  all  the  time,  frustrated,  and 
scared  of  what  he  might  do.  “My  homeboy 
got  jumped  and  I knew  when  he  got  out  of  the 
hole  we  were  going  to  take  care  of  it.  I was 
going  to  end  up  fighting,  kill  the  guy  if  need 
be.  I was  going  to  do  something  I was  gonna 
regret.”  When  Raymond  came  to  speak  at 
Hutchinson  about  the  faith-based  prison  wing, 
Woods  said,  “I  was  attracted  to  the  aspect  of 
change.  I wanted  to  be  around  positive  people 
with  a message  of  love.” 

Woods  belongs  to  a Black  Muslim  sect 
and  said  he  wasn’t  interested  in  finding 
Jesus.  “All  I knew,”  he  said,  rolling  his 
WWJD  neck  chain  around  his  index  finger, 
“is  I had  to  get  out  of  Hutch.”  B 

Reprinted  with  permission  from  Mother 
Jones  Magazine. 
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City  Immune  in  California  Drunk  Tank 
Beating  Suit  Because  Prisoner  Was  Criminal, 
Not  Civil  Detainee 


The  California  Supreme  Court  ruled 
that  California  Govt.  Code  § 
844.6(a)(2)  [governmental  immunity  for  injury 
to  prisoner]  prevented  a city  jail  detainee  who 
had  been  beaten  by  another  drunk  tank  pris- 
oner from  maintaining  a government  tort  claim 
against  the  city  for  damages,  because  a jail 
prisoner  is  a criminal  detainee,  not  a civil  de- 
tainee. 

Craig  Teter  had  been  arrested  for  public 
intoxication  (Penal  Code  § 647(f))  and  detained 
at  the  Newport  Beach,  California  City  Jail. 
Before  he  was  subsequently  released  with- 
out charges  per  Penal  Code  § 849(b)(2)  [peace 
officer  has  discretion  to  release  drunk],  he 
was  severely  beaten,  resulting  in  a concus- 
sion and  broken  eye  socket,  by  his  cellmate 
Waldon,  for  which  he  sued  the  City  of  New- 
port Beach  (City)  for  negligence  under  the 
California  Tort  Claims  Act,  Govt.  Code  § 810 
et  seq.  The  City  claimed  immunity  under  § 
844.6(a)(2).  Teter  had  won  in  superior  court, 
based  upon  a theory  that  he  was  at  most  a 
civil  - not  a criminal  - detainee.  The  jury 


awarded  Teter  $ 175,000  in  damages.  The  Cali- 
fornia Court  of  Appeal  upheld  the  verdict. 

The  Supreme  Court  reversed,  holding 
that  because  Teter  had  not  been  arrested  and 
placed  in  civil  protective  custody  under  Pe- 
nal Code  § 647(g)  [indeed,  the  City  doesn’t 
even  have  a civil  protective  custody  facil- 
ity], he  was  necessarily  in  criminal  custody 
under  § 647(f).  Moreover,  until  further  deter- 
mination of  his  ultimate  legal  status,  he  was 
being  held  there  for  a valid  penological  ob- 
jective. The  fact  that  he  was  subsequently 
benevolently  released  under  Penal  Code  § 
849(b)(2)  did  not  impair  the  legitimacy  of  his 
criminal  detention  pending  that  release.  Nor 
would  it  have  mattered  if  Teter  were  being 
held  for  transfer  to  a civil  facility  - he  would 
still  have  been  in  constructive  criminal  de- 
tention while  in  jail  (overruling Meyer  v.  City 
of  Oakland,  (1980)  107  Cal.App.3d  770). 
Teter ’s  damage  award  was  vacated.  The  case 
was  remanded  for  further  proceedings.  See: 
Teter  v.  City  of  Newport  Beach,  30  Cal. 4th 

446, 66  P.3d  1225  (2003).  B 
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Kansas  Gift  Subscription  Ban  Rejected  by  State  Court 
But  Upheld  By  Federal  Court 

by  John  E.  Dannenberg 


In  two  independent  but  inconsistent 
Tilings,  Kansas  Department  of  Correc- 
tions (KDOC)  policy  IMPP  11-101  (banning 
gift  subscriptions  of  magazines  and  news- 
papers to  prisoners)  was  determined  to  be  a 
regulation  that  both  did  impinge  on  KDOC 
prisoners’  Constitutional  rights  - and  also 
did  not  impinge  on  those  rights. 

In  the  Kansas  state  district  court,  KDOC 
prisoner  Jerry  Rice  and  others  filed  a pro  per 
complaint  seeking  relief  from  KDOC’s  regu- 
lation prohibiting  outsiders  from  ordering  a 
gift  periodical  subscription  ( PLN)  for  them, 
claiming  this  violated  their  First  Amendment 
free  speech  rights.  KDOC  insisted  that  any 
subscription  permitted  under  their  behavior- 
privilege  system  must  be  ordered  on  an 
approved  KDOC  Special  Purchase  Order  from 
funds  (not  to  exceed  $30  per  month)  in  the 
prisoner’s  account.  PLN  and  the  prisoner 
plaintiffs  in  both  state  and  federal  cases  are 
represented  by  attorney  Bruce  Plenk  of 
Lawrence,  Kansas,  challenging  the  gift  ban, 
the  $30  dollar  monthly  limit  on  book  pur- 
chases, and  due  process. 

It  then  denied  the  requests  for  an  in- 
junction based  upon  its  evaluation  of  the 
First  Amendment  complaints  under  Turner  v. 
Safley,  482  U.S.  78  (1987),  finding  that  under 
Turner  s first  (and  controlling)  factor,  KDOC 
had  a legitimate  penological  interest  in  pro- 
tecting its  behavior-based  incentive  system. 
Specifically,  the  court  found  that  misbehav- 
ing prisoners  (who  themselves  may  not  order 
any  such  publications)  could  undercut  the 
prison’s  incentive  program  by  having  friends 
gift  them  the  subscriptions. 
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On  plaintiffs’  appeal,  the  Kansas  State 
Court  of  Appeals  relied  on  Crofton  v.  Roe, 
170  F.3d  957  (9th  Cir.  1999),  a PLN- sub- 
scriber-based complaint  that  rejected 
Washington  State’s  ban  on  just  such  gift 
subscriptions.  Although  KDOC  argued  the 
distinction  that  Washington’s  ban  did  not 
involve  a behavior-incentive  angle,  the 
appellate  court  ruled  nonetheless  that  a 
complete  ban  on  gift  periodicals  - that  is, 
regardless  of  behavior  - was  simply  not 
rational  and  thus  failed  the  Turner  test.  F ind- 
ing  that  KDOC  regulation  IMP  11-101  had 
“no  valid,  rational  connection  to  the  legiti- 
mate governmental  interest  put  forward  to 
justify  it,”  the  appellate  court  reversed  the 
district  court,  thus  providing  the  sought- 
after  injunctive  relief.  [Flowever,  the  Kansas 
Supreme  Court  recently  granted  review  of 
this  decision.]  See:  Rice  v.  State,  76  P.3d 
1048  (KSApp.  2003). 

Concurrently,  KDOC  prisoners  Kris 
Zimmerman  and  Joseph  Jacklovich  filed  suit 
on  the  matter  in  federal  court.  PLN  (which 
has  successfully  challenged  gift  subscrip- 
tion bans  in  Washington,  Oregon,  Alabama 
and  Missouri)  filed  its  own,  separate  suit 
in  federal  court,  but  the  federal  actions  were 
later  consolidated  by  the  court.  PLN-  rep- 
resented again  by  Bruce  Plenk  - in  suing 
KDOC  in  federal  district  court  seeking  de- 
claratory relief,  injunctive  relief  and 
damages  ffomlMPP  1 1-101.  The  matter  was 
decided  April  28, 2003  on  opposing  motions 
for  summary  judgment.  Plaintiffs  argued 
that  the  gift-ban  regulation  violated  First 
Amendment  rights  by  limiting  freedom  of 
speech  as  well  as  violated  Fourteenth 
Amendment  due  process  rights.  PLN  sepa- 
rately complained  that  rejecting  its 
publications  — even  free  copies  - without 
notifying  PLN,  violated  its  due  process 
rights. 

Relying  again  on  Turner  v.  Safley,  the 
U.S.  District  Court  here  found  that  IMPP 
11-101  did  relate  to  legitimate  governmen- 
tal interests  by  promoting  internal  security, 
deterring  prisoners  from  committing  future 
crimes  or  rules  violations  and  aiding  pris- 
oner rehabilitation.  Unlike  the  state 
appellate  court,  the  federal  district  court 
found  IMPP  11-101  neither  arbitrary  nor  ir- 
rational. 

The  federal  district  court  did  not  find 
Crofton  v.  Roe  persuasive.  It  distinguished 


Crofton  as  a case  where  no  record  was  devel- 
oped  of  actual  problems  from  gift 
subscriptions,  whereas  here  KDOC  pointed 
to  a case  where  a non-privileged  prisoner  got 
around  the  rules  by  having  a privileged 
prisoner’s  mother  gift  a periodical  to  her  son, 
who  in  turn  passed  this  terrible  contraband 
to  the  non-privileged  prisoner.  From  this 
record,  the  court  held  that  the  regulation  was 
rationally  related  to  governmental  interests 
— although  it  did  not  suggest  how  the  un- 
disputed denial  of  First  Amendment  freedoms 
could  ever  be  “legitimate.”  Indeed,  the  dis- 
trict court  relied  upon  Spellman  v.  Hopper,  95 
F.Supp.2d  1267  (M.D.  Ala.  1999)  to  project 
that  if  a prison  were  punishing  a prisoner,  it 
could  legally  abridge  his  First  Amendment 
rights  by  denying  him  receipt  of  all  periodi- 
cals. 

Because  the  court  found  for  KDOC  on 
the  first  Turner  factor,  it  granted  them  sum- 
mary judgment  as  to  the  prisoner  plaintiffs. 
Separately  addressing  PLN’s  due  process 
complaint,  the  court  declined  to  follow 
Montcalm  Publishing  v.  Beck,  80  F.3d  105 
(4th  Cir.  1996)  [publications  disapproved  on 
a case -by-case  censorship  basis]  wherein  the 
Fourth  Circuit  held  that  publishers  were  en- 
titled to  notification  of  the  restriction. 
Flowever,  unlike  in  Montcalm,  the  restriction 
here  was  not  based  upon  the  publication’s 
content.  Rather,  it  was  applied  to  all  misbe- 
having (i.e.,  non-privileged)  prisoners  and  to 
all  gift  subscriptions.  Accordingly,  the  court 
held  the  restriction  was  merely  procedural, 
and  that  notification  just  to  the  affected  pris- 
oner would  not  offend  PLN’s  due  process 
rights. 

Never  explained  by  the  court  was  the 
gaping  prison  security  hole  opened  by  all 
privileged  prisoners  who  did  order  their  sub- 
scriptions per  procedures  - only  to  tragically 
pass  them  on  to  a non-privileged  prisoner.  Or 
what  if  such  a pariah  viewed  the  same  peri- 
odical in  the  prison  library,  or  the  visiting 
room  [where  confiscated  publications  are 
donated]  - would  KDOC’s  security  crumble? 

Under  the  continuing  skilled  counsel  of 
attorney  Bruce  Plenk,  an  appeal  was  filed  on 
October  13,  2003  in  the  Tenth  Circuit  U.S. 
Court  of  Appeals.  Shook,  Hardy  & Bacon  is 
supportively  submitting  an  amicus  brief  on 
behalf  of  the  Kansas  ACLU.  See:  Zimmerman 
v.  Simmons,  260  F.Supp.2d  1077  (D.  Kans. 
2003).  ■ 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 
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With  our  recent  expansion  to  48 
pages  we  will  be  bringing  readers 
more  information  than  ever  before  and  we 
also  hope  it  will  be  more  timely  than  it  has 
been  in  the  past.  Readers  that  send  us  news- 
paper clippings  and  similar  information  help 
us  stay  on  top  of  what  are  otherwise  local 
stories  that  rarely  make  it  into  the  national 
media.  We  also  welcome  story  ideas  and  sug- 
gestions from  readers. 

Increasing  PLY  s circulation  is  an  ongo- 
ing objective.  The  more  issues  we  print  and 
mail,  the  lower  our  per  issue  costs  for  post- 
age and  printing.  Let  your  friends  and  family 
know  about  PLN  and  encourage  them  to  sub- 
scribe. No  other  publication  has  the  quality 
and  quantity  on  all  aspects  of  the  criminal 
justice  system  that  PLN  does.  We  are  also 
seeking  to  expand  our  advertiser  base  as  that 
allows  us  to  increase  our  editorial  content. 
Do  you  know  of  any  businesses,  publica- 
tions or  services  aimed  at  prisoners  and  their 
supporters?  If  so,  send  us  their  name  and 
contact  information  and  PLN  will  contact 
them  about  advertising  in  PLN.  Likewise,  feel 
free  to  suggest  they  contact  us. 

Since  getting  out  of  prison  in  December 
1 have  done  a fair  amount  of  travel,  meeting 
with  PLN  supporters  and  prisoner  rights  ac- 
tivists on  the  West  Coast  and  in  New  York 
City.  There  are  a lot  of  people  outside  prison 
who  are  concerned  about  the  ongoing,  down- 
ward spiral  of  prison  conditions  and  the  ever 
expanding,  exponential  growth  of  the 
nation’s  prison  population.  Unfortunately, 
there  is  a huge  disparity  of  resources  between 
the  governments  and  the  interests  they  serve 
who  maintain  and  expand  the  prison  industrial 
complex  and  those  who  are  working  against  it. 
Tens  of  billions  of  dollars  a year  and  unlimited 


From  the  Editor 

by  Paul  Wright 

resources  for  the  former,  directly  and  indi- 
rectly employing  over  a million  people, 
versus  at  most  a few  million  bucks  and  very 
finite  resources  on  our  end.  In  many  cases  it 
is  not  that  people  don’t  care  about  prison 
issues,  but  that  they  don’t  feel  there  is  much 
they  can  do  about  them. 

The  flip  side  of  the  coin  is  that  many 
more  people  have  no  idea  about  the  daily 
realty  in  America’s  prisons  and  jails,  the 
reality  that  PLN  reports.  While  in  San  Fran- 
cisco in  February,  I went  to  Alcatraz  (having 
written  about  prison  tourism  while  impris- 
oned, it’s  only  fitting  1 engage  in  it  if  I plan 
to  write  about  it  again).  The  former  federal 
prison  is  now  a federal  park  and  museum.  It 
has  quite  the  burgeoning  tourist  and  sou- 
venir trade  going  for  it. 

The  tourist  spiel  gives  a very  white- 
washed history  of  the  prison,  focusing  on 
the  more  notorious  prisoners  housed  there 
in  the  1930’s  and  ‘40’s  and  the  various  es- 
cape attempts  that  were  made.  The  daily 
brutality  and  its  use  against  political  dissi- 
dents like  Morton  Sobel  (sent  there  by  FBI 
director  J.  Edgar  Hoover  after  being  con- 
victed of  espionage  with  the  Rosenburgs)  is 
ignored.  The  prison  was  built  in  1909  and 
the  impression  is  given  that  this  is  ancient 
history.  Quite  the  contrary.  The  cell  struc- 
tures, with  the  fittings  and  fixtures  are  pretty 
much  identical  to  what  I experienced  when  I 
first  arrived  at  the  Washington  State  Refor- 
matory in  1987,  a prison  built  in  1908,  the 
only  difference  is  that  in  1987  the  Washing- 
ton prison  had  two  bunks  in  the  cell  while 
Alcatraz  only  had  one.  Far  from  being  an- 
cient history,  American  prisoners  in  many 
parts  of  the  country  are  still  being  housed 
in  antiquated  prisons  built  before  Alcatraz 
under  barbaric  conditions. 
But  no  one  would  know  it 
from  the  mainstream  me- 
dia. San  Quentin,  only  a 
few  miles  from  Alcatraz, 
was  built  in  1 853  and  still 
holds  over  6,000  prison- 
ers today. 

Raising  public  aware- 
ness on  these  issues  is 
essential  for  change. 
There  can  be  no  push  for 
change  until  people  real- 
ize the  injustices  that  are 
occurring.  After  all,  if  no 
one  knows  there’s  a prob- 
lem, there  is  no  incentive 
to  fix  it.  The  prison  and 
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jail  administrators  most  familiar  with  the  prob- 
lems have  no  incentive  to  disturb  that  status 
quo.  Changing  public  opinion  is  a key  role 
for  media  like  PLN  and  why  it  is  important  to 
have  a publication  that  focuses  exclusively 
on  the  human  rights  of  the  detained. 

While  I’m  not  an  armchair  psychologist, 
San  Francisco  merchants  sell  a huge  amount 
of  Alcatraz  memorabilia  and  souvenirs.  Inter- 
estingly, it  is  all  prisoner  memorabilia:  prisoner 
uniforms,  mugs,  caps,  etc.  No  guard  or  Bureau 
of  Prisons  memorabilia  is  sold  orpeddled.  Us- 
ing the  marketplace  as  a guide  can  be  deceptive 
but  one  interpretation  is  that  Americans  iden- 
tify with  and  support  the  underdog.  Most 
people  are  decent  and  given  the  correct  infor- 
mation will  make  the  correct  choices.  The 
problem  is  that  most  information  people  re- 
ceive on  prison,  jail  and  criminal  justice  issues 
is  hopelessly  skewed  and  devoid  of  much 
analysis  or  historic  context.  While  PLN  does 
a good  job  of  setting  the  record  straight,  the 
reality  is  that  we  don’t  reach  the  bulk  of  the 
American  population  and  we  don’t  have  the 
repetition  and  reach  that  corporate  television, 
newspapers  and  radio  do. 

One  thing  we  can  do,  however,  is  influ- 
ence opinion  makers.  In  March,  1 met  with  the 
news  room  and  investigative  journalists  of 
the  Seattle  Times  and  gave  a presentation  on 
covering  prison  and  jail  issues,  dealing  with 
prison  officials  who  frequently  conceal  or 
otherwise  refuse  to  disclose  the  news  about 
the  facilities  under  their  management.  I re- 
ceived a lot  of  positive  feedback  on  that.  One 
thing  readers  can  do  is  sponsor  gift  subscrip- 
tions of  PLN  to  journalists  in  their  communities. 
It  is  a targeted  approach  and  helps  shape  the 
manner  in  which  prison  news  is  reported  on  a 
mass  basis.  As  PLN’s  editor  I field  several 
calls  each  week  from  reporters  covering  prison 
issues  who  desire  quotes,  background  infor- 
mation on  a given  story,  etc. 

As  always,  PLN’s  operating  expenses  are 
not  covered  by  subscriptions  and  advertis- 
ing alone.  We  rely  on  donations  from  our 
readers  and  supporters  above  and  beyond 
the  cost  of  a subscription.  In  1990  a year  sub- 
scription to  PLN  was  $10  and  we  consisted 
of  10  hand  typed,  photocopied  pages.  We 
have  increased  in  size  by  almost  500%  and  1 4 
years  later  a prisoner  subscription  is  only  $18. 
To  keep  PLN  affordable  for  prisoners  we  have 
to  rely  on  donations  and  advertising.  There’s 
a reason  most  legal  publications  cost  hun- 
dreds of  dollars  a year  for  subscriptions.  If 
you  can  afford  a donation,  please  help  sup- 
port PLN  now.  | 
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Alabama  Restores  Voting  Rights  to  Some  Ex-Prisoners 


On  June  24,  2003,  Republican  Ala- 
bama governor  Bob  Riley  an- 
nounced he  was  vetoing  the  felons’  voting 
bill  passed  by  the  state  legislature.  The 
bill  would  have  made  it  easier  for  certain 
felons  to  have  their  voting  rights  rein- 
stated. Alabama  law  imposes  a lifetime  ban 
on  voting  for  any  person  convicted  of 
felony  unless  granted  a pardon  by  the 
state  parole  board. 

Several  black  lawmakers  felt  double 
crossed  by  the  veto.  There  was  an  apparent 
agreement  between  lawmakers  to  allow  the 
Republican  Voter  ID  bill  to  become  law  in 
return  for  the  felons’  voting  law  to  be  en- 
acted. “If  there  was  an  agreement  among 
legislators  to  this  effect,  I was  not  part  of  it,” 
said  Riley. 

In  response  to  the  veto,  the  reverend 
Jesse  Jackson  staged  protests  at  the  Staten 
Correctional  Center.  Jackson  suggested 
Riley’s  veto  was  political.  “When  the  gover- 
nor wins  by  3,000  votes,  then  locks  away 
250,000  voters  he  thinks  might  not  vote  for 
him  -that’s  suspect,”  Jackson  said.  As  of 
April,  2003, 62  % of  Alabama  prisoners  were 
black.  Black  Alabama  voters  tend  to  vote 
heavily  Democratic. 


Black  lawmakers  vowed  to  reintroduce 
the  felons’  voting  bill  and  wasted  no  time 
in  fulfilling  that  vow.  On  September  25, 
2003,  Governor  Riley  signed  into  law  a re- 
vised version  of  the  bill.  The  revised  bill 
included  provisions  to  expand  the  state 
parole  board  from  three  to  seven  members 
and  created  a second  three  member  panel 
to  review  requests  from  state  prisoners 
for  parole.  The  expansion  would  only  last 
three  years.  Riley  sought  the  expansion 
to  release  5,000  non  violent  prisoners  in 
the  coming  year  after  voters  rejected  a tax 
increase  to  pay  for  state  functions,  includ- 
ing prisons.  “This  bill  allows  the  state  to 
comply  with  various  court  orders  mandat- 
ing that  we  reduce  our  prison  population,” 
said  Riley. 

For  felons,  the  bill  requires  the  Parole 
Board  to  give  a “certificate  of  eligibility  to 
register  to  vote”  to  a felon  who:  Has  com- 
pleted a criminal  sentence  or  been  pardoned; 
has  no  pending  felony  charges;  has  paid 
all  fines,  court  costs,  fees  and  victim  res- 
titution ordered  by  the  sentencing  court; 
and  has  not  been  impeached  or  convicted 
of  murder,  rape,  robbery,  sodomy,  sexual 
abuse,  incest,  sexual  torture,  treason,  or 


any  of  several  crimes  involving  sexual 
material. 

“If  you’ve  served  your  time,  then  I think 
you  ought  to  get  your  voting  privileges 
back,”  said  Senator  E.B.  McClain,  D-Midfield. 
The  new  law  does  exactly  that  for  the  quali- 
fying felons  it  affects.  | 

Sources:  Birmingham  News,  Birmingham 
Post-Herald,  AL-COM.  news 
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Another  Death  in  a Wisconsin  Prison 


“Unremarkable.”  That’s  what  prison 
nurse  Jolinda  Waterman  called  Donnie 
Powe’s  condition  when  she  relegated  him 
to  an  observation  cell.  Guards  perfunctorily 
recorded  his  declining  health  right  up  until 
he  died,  face  down  on  the  floor  of  his  6 by  8 
foot  tomb  in  Wisconsin  Secure  Program  Fa- 
cility (WSPF)  aka  Supermax. 

For  twenty-one  hours  guards  literally 
watched  Powe  die  slowly  inside  his 
Supermax  prison  cell.  Powe  had  complained 
of  weakness  and  vomiting,  telling  a prison 
nurse  he  thought  he  had  the  flu.  The  nurse 
put  Powe  on  a clear  liquid  diet  and  told  him 
to  contact  medical  later  if  he  didn’t  feel  bet- 
ter. This  is  where  the  record  of  his  slow, 
agonizing  death  begins. 

March  15,  2003,  12:45pm  A prison 
sergeant  calls  nurse  Waterman  to  Powe’s 
cell.  Powe  is  “only  mumbly  when  spoken 
to,”  says  the  sergeant.  Powe’s  mattress  is 
on  the  floor,  he  is  “unable  to,  move  (his)” 
legs  and  his  speech  is  “slow  and  softly  spo- 
ken.” 

Unable  to  walk  and  barely  able  to  lift 
his  head,  Powe  is  placed  in  a “restraint  chair” 
and  taken  to  the  infirmary.  Waterman  diag- 
noses Powe’s  symptoms  as  “unremarkable.” 
She  leaves  him  on  a liquid  diet  and  gives 
him  a laxative.  Powe  is  placed  on  observa- 
tion for  twenty-four  hours  and  told  to 
contact  medical  “if  symptoms  persist.” 

1:30pm  Powe,  6”1’,  227  lbs  is  again 
placed  in  a restraint  chair  and  taken  to  an 
observation  cell  where  he  immediately  col- 
lapses on  a cot.  Prison  guards  are  charged 
with  the  duty  to  observe  Powe  every  fifteen 
minutes.  The  guard’s  notes  serve  as  “medi- 
cal observations”  because  from  March  15, 
11:00  pm  to  March  16,  6:30  am  - WSPF  had 
no  on-site  medical  staff.  Budget  problems 
are  cited  as  the  reason  for  the  absence  of 
medical  personnel. 

March  16,  8:00am  When  she  returns 
to  work  Waterman  observes  Powe,  through 
a cell  window  and  notes  that  he  is  “rolling 
from  side  to  side.  No  verbalizations.  Moan- 
ing.” Waterman  calls  Powe’s  name  three 
times.  Powe  only  moans  in  response. 
Waterman  records  that  Powe  is  breathing 
and  tells  a sergeant  that  she  will  return  when 
Powe  is  “up  or  tolerating  conversation.” 
Powe  is  offered  another  laxative. 

9:30am  Waterman  returns  and  again 
observes  Powe  through  the  window.  Powe 
is  now  on  the  floor,  half-dressed.  Again 
Waterman  skips  the  physical  exam  and  sim- 


by  Gary  Hunter 

ply  notes  that  Powe  is  breathing.  She  in- 
structs the  unit  sergeant  to  have  Powe 
brought  to  medical  after  lunch. 

11:30am  A guard  tries  to  awaken  Powe 
by  kicking  the  door  and  yelling.  Powe  is  un- 
responsive, his  face  to  the-floor,  incontinent 
with  urine  and  drool  hanging  from  his  mouth. 
At  least  one  of  his  extremities  has  already 
begun  to  turn  “bluish-purple.”  The  guard 
opens  the  door. 

“I  order  Powe  not  to  move  and  do  not 
resist,”  the  guard  said  in  his  report.  An  un- 
conscious Powe  is  then  handcuffed  behind 
his  back  and  his  legs  are  shackled  and 
double-locked. 

11:47  AM  Powe  has  no  vital  signs. 
Waterman  tries  to  resuscitate  him  and  fails. 
Powe  is  taken  to  the  Boscobel  Area  Health 
Care  Center. 

12:24  PM  Powe  is  declared  dead. 

Powe  was  serving  ten  years  for  reck- 
less homicide  in  a drug  deal  gone  bad.  He 
was  originally  sent  to  Kettle  Moraine  Cor- 
rectional Institution.  However,  after  an 
altercation  in  which  Powe  was  accused  of 
shouting  derogatory  comments  and  alleg- 
edly shoving  a sergeant,  he  was  transferred 
to  the  Boscobel  Supermax  unit. 

WSPF  is  a 500-man  unit  which  currently 
houses  just  over  400  prisoners.  The 
supermax  prison  embodies  the  state’s  new- 
est philosophy  which  advocates  extreme 
isolation  as  a way  to  modify  behavior  in  dis- 
ruptive prisoners.  Men  are  confined  to  their 
cells  for  twenty-three  hours  a day  with  mini- 
mal privileges  or  outside  contact. 

Powe’s  death  will  likely  be  investigated 
by  the  Committee  on  Inmate  Youth  Death, 
an  organization  created  to  review  prisoner 
fatalities  in  Milwaukee’s  adult  and  juvenile 
prisons.  The  Committee  was  created  as  a 
result  of  an  expose  by  the  Milwaukee  Jour- 
nal Sentinel  entitled  Wisconsin ’s  Death 
Penally.  The  Wisconsin  DOC  has  been  the 
subject  of  “dozens  of  deaths  under  ques- 
tionable circumstances,”  said  the  Journal. 
(SeePZJVFeb.  2001). 

Rep.  Sheldon  Wasserman  (D-Milwau- 
kee)  expressed  concern  about  the 
circumstances  surrounding  Powe’s  death. 
It  “appears  to  be  neglect,”  he  said.  But  “I 
don’t  know  if  it  was  benign  neglect  or  ma- 
lignant neglect.” 

Wasserman  was  also  concerned  about 
official  responses  which  said  that  Powe  was 
under  close  medical  observation  and  being 
checked  every  fifteen  minutes. 


“That’s  not  exactly  the  full  case,” 
Wasserman  said.  “They  weren’t  prison 
medical  staff.” 

An  example  of  Wasserman’s  point  is 
found  in  the  guards  log  of  March  16, 6:28am. 
A prison  guard  writes  that  Powe  “verbally 
refused  breakfast.”  However,  at  11:15  am 
when  Powe  was  approached  with  lunch  and 
“moaned  in  response”  the  guard  interpreted 
the  moan  as,  Powe  "refused  meal.” 

Wasserman,  who  is  also  a physician,  is 
a proponent  of  an  external  review  process 
for  investigating  prison  deaths.  He  refers  to 
the  current  policy  of  internally  reviewing 
prisoner  fatalities  as  “the  foxes  protecting 
other  foxes.”  A bill  proposed  during  the 
2001-2002  legislative  session  would  have 
implemented  an  independent  review  process 
but  it  died  in  committee  when  it  was  op- 
posed by  the  DOC.  But  Wasserman  is 
adamant  that  “the  public  wants  a real  re- 
view.” 

Warden  Gerald  Berge  insists  that  Powe 
had  proper  medical  care  and  reacted  defen- 
sively, to  accusations  of  medical  negligence 
in  Powe’s  death. 

“It’s  a difficult  thing  for  the  staff  to  deal 
with,”  Berge  said.  “The  staff  tried  hard  to 
resuscitate  this  guy.  “Dr.  Burnett  recom- 
mends that  we  look  at  medical  observation 
policies  and  procedures.”  But,  he  added, 
“How  changes  in  that  procedure  will  work 
out  is  speculative  at  this  moment.” 

David  Burnett,  medical  director  for  Mil- 
waukee DOC  said,  “I  know  we  have  to  make 
some  changes  in  light  of  what  has  happened 
here.  1 understand  that  people  are  outraged 
and  upset.  We’re  taking  action.” 

Rep.  Wasserman  especially  took  issue 
with,  the  fact  that  no  medical  staff  was  even 
on  the  unit  while  Powe  lay  suffering.  “The 
guards  aren’t  medically  trained.  What  are 
they  looking  for?” 

Warden  Berge  insisted  that  the  ab- 
sence of  medical  staff  was  not  the  result 
of  budget  problems.  According  to  Berge 
the  Supermax  prison  had  originally  been- 
under  contract  with  Prison  Health  Services 
(PHS),  a private  vendor  which  supplies  its 
own  doctors  and  nurses.  Late  in  2002  PHS 
decided  to  “opt  out  of  their  contract”  be- 
cause they  were  not  making  enough 
money.  This  left  WSPF  short-handed. 
When  the  prison  requested  replacements 
from  the  “position  authority”  it  was  not 
authorized  as  many  replacement  positions 
as  it  originally  had  under  PHS. 
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“We’re  still  trying  to  fill  one  nursing 
position,”  Berge  said.  “When  that  position 
is  filled  we  will  have  24/7  nursing  coverage.” 

This  isn’t  much  consolation  to  Powe 
or  his  family.  Powe’s  sister,  Ellory,  a nurse, 
put  it  this  way.  “Even  though  he  did  the 
things  that  he  did,  he  was  not  sentenced 
to  die  ...  He  couldn’t  speak.  He  couldn’t 
call  out  for  help.  My  family  is  devastated. 
He  wasn’t  sentenced  to  death.  It’s  just 
really  hard.” 

Rep.  Wasserman  agrees.  Speaking  of 
Powe  he  says:  “He’s  lying  on  the  floor  half 
naked.  He’s  unresponsive.  He’s  not  eating. 
Doesn’t  that  send  off  some  type  of  red 
flags?” 

Preliminary  indications  lead  Dr.  Burnett 
to  conclude  that  Powe  most  likely  died  of 
cardiac  arrest.  An  autopsy  revealed  coro- 
nary atherosclerosis,  a thickening  of  the 
arteries,  in  eighty  percent  of  the  main  artery 
of  the  left  ventricle  in  Powe’s  heart. 

According  to  the  DOC  summary,  “The 
scarring  in  the  heart  indicates  that  he  (Powe) 


may  have  had  silent,  small  heart  attacks: 
unbeknownst  or  diagnosed  previously.  At 
this  point,  prior  to  the  toxicology  report,  it 
appears  that  this  man  sustained  a sudden 
cardiac  death  ...  The  presentation  of  a flu- 
like illness  may  have  been  a contributing 
factor  that  weakened  him.” 

Warden  Berge  down-played  the  inci- 
dent by  asking  the  question,  “What 
difference  would  it  have  made  if  a night 
nurse  would  have  been  here  (that  Saturday 
night)?  ...  Would  another  nursing  assess- 
ment have  made  a difference?  ...People  think 
all  kinds  of  things  about  these  places.  They 
think  correctional  officers  in  particular  don’t 
care  about  those  they  are  charged  with. 
That’s  not  true.  The  last  thing  you  want  to 
have  happen  on  your  watch  is  something 
serious.” 

It’s  a pretty  safe  bet  that  it’s  the  last 
thing  Donnie  Powe  wanted  too.  | 

Sources:  The  Boscobel  Dial,  The  Milwau- 
kee Journal  Sentinel 


PLRA  Fee  Payments  Cease 
Upon  Release  from  Prison 


The  Fourth  Circuit  Court  of  Appeals 
held  a prisoner  who  was  granted  in 
forma  pauperis  (IFP)  status  is  not  required 
to  continue  filing  fee  payments  upon  release 
from  prison.  Prisoner  Keith  William  DeBlasio 
filed  a 42  U.S.C.  § 1983  action  challenging 
Virginia’s  refusal  to  pay  for  prisoners’  certi- 
fied or  registered  legal  mail.  DeBlasio  was 
granted  leave  to  proceed  IFP,  and  he  had 
more  than  satisfied  the  Court’s  ordered  ini- 
tial portion  of  the  filing  fee  when  he  sent  $12 
to  the  Clerk  of  the  Court. 

Before  his  next  payment  was  due, 
DeBlasio  filed  a notice  of  address  change 
advising  the  Court  he  was  released  from 
prison.  The  district  court  ordered  he  pay  the 
remaining  $138  within  30  days.  DeBlasio 
moved  to  continue  his  IFP  status  alleging  he 
had  insufficient  assets  to  pay  the  balance. 
The  Court  failed  to  address  the  new  IFP  mo- 
tion and  dismissed  the  case  for  failing  to  pay 
the  remaining  balance  within  the  allotted  time. 


DeBlasio  appealed  and  sought  IFP  sta- 
tus in  the  Fourth  Circuit,  which  the  Court 
granted  for  appellate  purposes  only.  The 
Court  found  that  indigent  persons  are  en- 
titled to  seek  IFP  status  under  28  U.S.C.  § 
1915  (a)(1).  However,  prisoners  may  only 
seek  IFP  status  under  § 1915(b),  which  es- 
tablishes a payment  scheme  that  requires 
deductions  from  a “prisoner’s  account.”  The 
Court  held  “that  a prisoner  who  is  current 
on  his  payments  and  who  is  released  before 
paying  the  entire  filing  fee  does  not  have  to 
pay  the  remaining  balance  immediately. 
Rather, ....  A released  prisoner  [may]  apply 
to  proceed  under  the  general  in  forma  paup- 
eris provisions  of  § 1915(a)(1).” 

Accordingly,  the  district  court’s  dis- 
missal order  was  reversed  and  remanded  to 
consider  DeBlasio’s  current  financial  circum- 
stances. See:  DeBlasio  v.  Gilmore,  315  F.3d 
396  (4th  Cir.  2003).  H 
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Thirty-Two  Years  of  Resistance:  Free  the  Angola  Three! 

by  Shana  Griffin  and  Brice  White 


Thirty  two  years  in  solitary  confine- 
ment would  be  enough  to  drive 
many  of  us  to  despair.  Yet  as  of  April  1 7, 2004, 
Herman  Wallace  and  Albert  Woodfox  of 
the  Angola  3 have  each  spent  the  last 
thirty-two  years  inside  a six  by  nine  foot 
cell,  for  nearly  24  hours  a day,  in  various 
segregation  units  of  the  Louisiana  State 
Penitentiary  at  Angola. 

Thirty-two  years  with  only  three  to 
seven  hours  a week  outside  their  cells  to 
shower  or  exercise  in  enclosed  pens.  Thirty- 
two  years  with  rare  contact  visits  and  limited 
access  to  medical  care.  Thirty-two  years  de- 
nied due  process  in  disciplinary  and 
classification  hearings  that  would  have  al- 
lowed them  to  join  general  population. 

Wallace  and  Woodfox  are  innocent 
men — political  prisoners  convicted  of  the 
murder  of  prison  guard  Brent  Miller  in  1972 
in  retaliation  for  their  organizing  on  behalf  of 
all  prisoners  and  for  founding  the  only  offi- 
cially recognized  chapter  of  the  Black  Panther 
Party  in  a prison. 

They  are  freedom  fighters  today  as 
they  were  in  1972.  Wallace  and  Woodfox 
have  worked  for  over  three  decades  for 
human  rights  and  dignity  in  a place  de- 
signed to  strip  away  both.  According  to 
Wilbert  Rideau  and  Ron  Wikberg,  the  edi- 
tors of  Life  Sentences — a compilation  of 
essays  from  Angola’s  award  winning  maga- 
zine The  Angolite — Angola  was  the  most 
deadly  prison  in  the  country  for  the  ten 
years  between  1966  and  1976. 

“The  fabric  of  life  in  Angola  was  woven 
by  the  thread  of  violence.  The  only  law  was 
that  of  the  knife,  and  the  only  protection  avail- 
able to  you  was  what  you  could  acquire 
through  sheer  force  of  character  and  the  abil- 
ity to  impose  your  will  upon  others.  Slavery 
was  widespread  and  human  life  was  the 
cheapest  commodity  on  the  market.”  ( Life 
Sentences:  Rage  and  Survival  Behind  Bars, 
1992,85) 

Rape  and  murder  were  ways  of  life.  Sex 
slavery  kept  prisoners  under  control  with 
weak  and  young  prisoners  being  bought  and 
sold  by  those  older  and  stronger.  Armed  pris- 
oner guards  ran  the  facility  as  the  budget  did 
not  allow  for  enough  “free  men”  to  control 
the  thousands  of  men  incarcerated  at 
Angola. 

Disputes  were  settled  by  violence,  of- 
ten ending  in  death.  Prison  officials  knew 
that  keeping  the  men  fighting  among  each 
other  makes  their  job  of  control  possible. 


Struggle  Behind  Bars 

Joined  in  this  struggle  for  change  is 
Robert  King  Wilkerson.  In  1972,  shortly 
after  the  Miller  murder,  Wilkerson  was 
shipped  to  Angola  from  Orleans  Parish 
Prison.  He  was  placed  immediately  into 
solitary  confinement,  officially  called 
Closed  Cell  Restriction  (CCR). 

According  to  prison  records 
Wilkerson  was  kept  in  isolation  for  29  years, 
“under  investigation”  for  the  Brent  Miller 
murder — a murder  that  occurred  before  he 
arrived  at  the  prison.  Wilkerson  had  the 
same  commitment  to  change  as  his  com- 
rades in  CCR,  and  his  arrival  at  Angola  in 
the  spring  of  1972  and  subsequent  work 
for  justice  quickly  coalesced  with  Wallace 
and  Woodfox  into  the  unbreakable  bond 
known  as  the  Angola  Three. 

All  three  men  learned  their  political 
ropes  from  the  Black  Panther  Party  in  Or- 
leans Parish  Prison  (OPP)  while  incarcerated 
there  on  unrelated  charges. 

Woodfox  had  just  been  convicted  in 
1 969  of  armed  robbery  and  given  55  years. 
His  escapes  are  infamous  and  he  soon 
broke  out  of  OPP  and  headed  north  to  New 
York  City,  in  Harlem,  he  met  Panthers  and 
soon  found  himself  incarcerated  briefly  with 
the  New  York  21  before  being  extradited 
back  to  Louisiana. 

Wallace  was  picked  up  on  a bank  rob- 
bery charge  and  Wilkerson  was  falsely 
convicted  of  an  armed  robbery.  All  three  men 
were  totally  disillusioned  by  these  versions 
of  “American  justice,”  and  their  imprison- 
ment at  the  parish  prison  coincided  directly 
with  the  Louisiana  Black  Panther  Party  be- 
ing attacked  by  New  Orleans  Police. 

In  classic  COINTELPRO  fashion,  prison 
officials  mixed  radicals  with  those  they  con- 
sidered dangerous  in  hope  that  the  two  sides 
would  eliminate  each  other.  In  OPP,  as  in 
prisons  across  the  country,  this  strategy 
backfired  as  men  united,  educated  each  other 
politically  and  organized  within  prison  walls. 
When  they  got  to  Angola  all  three  contin- 
ued their  work  to  overcome  the  brutal 
hierarchies  that  threatened  the  lives  of  every 
prisoner  at  Angola. 

In  December  of 2000,  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  ruled 
that  Wilkerson  had  been  denied  the  con- 
stitutional right  to  a fair  trial  when  he  was 
convicted  of  the  murder  of  a fellow  pris- 
oner in  1973.  On  February  8,  2001,  two 


months  after  this  ruling,  Wilkerson  was  re- 
leased from  custody,  having  served  nearly  29 
years  in  solitary  confinement. 

Since  his  liberation,  Wilkerson  has  dedi- 
cated his  life  to  winning  j ustice  for  his  comrades 
who  remain  in  solitary  confinement,  and  to  alert 
the  world  about  “southern  justice”  and  the 
growth  of  the  prison  industrial  complex. 

Angola’s  Violent  History 

The  Louisiana  State  Penitentiary  at 
Angola  (LSP),  commonly  referred  to  as  The 
Farm,  is  located  60  miles  northwest  of  Baton 
Rouge  in  the  town  of  Angola  in  rural  West 
Feliciana  Parish.  Bordered  by  the  Mississippi 
River,  this  amalgamation  of  former  slave  plan- 
tations was  converted  into  a state  penitentiary 
in  1901  and  named  after  the  West  African  coun- 
try Angola  because  most  of  the  slaves  on  the 
plantation  were  taken  from  that  region. 

Angola  is  the  largest  prison  in  the 
United  States,  comprising  18,000  acres  of 
what  prison  officials  refer  to  as  “the  finest 
farm  land  in  the  South.”  According  to 
Mark  Carleton,  in  Politics  and  Punishment: 
The  History  of  the  Louisiana  State  Penal 
System,  “Blacks  have  been  the  permanent 
majority  of  the  inmate  population”  of  the 
Louisiana’s  penal  system  since  the  emanci- 
pation of  the  slaves. 

Continuing  to  operate  under  the  slave 
labor  model  of  production,  Angola  maintains 
a beef  herd  of  roughly  1,500  cattle  and  pro- 
cesses approximately  four  million  pounds  of 
vegetables  each  year. 

As  the  only  maximum  security  prison  in 
the  state  of  Louisiana,  Angola  warehouses  over 
5, 100  men — 75  percent  of  whom  are  Black.  The 
prison  is  divided  into  six  “mini-prisons” — the 
Main  Prison  Complex,  housing  2,500  prison- 
ers, and  five  out-camps  (Camps  C,  D,  F,  and  J), 
housing  the  remaining  2,600  prisoners. 

According  to  the  documentary  The 
Farm,  85  percent  of  the  men  sent  to  Angola 
are  expected  to  die  at  the  institution — nearly 
two-thirds  of  them  as  a result  of  Louisiana’s 
mandatory  life  sentencing  laws. 

There  is  a long  tradition  at  Angola  of 
families  from  West  Feliciana  Parish  who 
worked  for  the  penitentiary,  inheriting  jobs 
and  positions  and  maintaining  the  culture  of 
racism,  violence  and  corruption. 

Prison  guard  Brent  Miller  was  part  of  one 
of  these  families.  On  April  17,  1972,  after  a 
short  work  stoppage  in  the  kitchen  during 
breakfast,  Miller  was  stabbed  to  death. 
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In  the  years  around  Miller’s  murder, 
Angola  was  the  focus  of  national  scrutiny 
for  its  rampant  violence  and  high  rates  of 
prisoner  death.  Inside  the  walls,  traditional 
ruling  families  of  Angola  were  fighting  an 
internal  battle  against  an  outside  warden, 
Murray  Henderson,  who  had  been  brought 
in  from  Tennessee  to  clean  up  the  prison. 

State  Representative  Dorothy  Taylor 
called  for  a congressional  investigation  into 
Angola  in  1972.  Unfortunately  for  the  men 
housed  there,  little  changed  until  1975  when 
United  States  District  Judge  E.  Gordon  West 
determined  the  conditions  of  confinement 
at  Angola  to  be  unconstitutional.  His  ruling 
resulted  in  over  twenty  years  of  federal  over- 
sight and  reform. 

During  the  intervening  years  1972-1975, 
40  prisoners  were  stabbed  to  death  and  350 
more  were  seriously  injured  by  stab  wounds. 
( Life  Sentences , 41)  Against  this  backdrop, 
the  Angola  Three  (Wallace,  Wilkerson, 
Woodfox)  and  others  organized  to  protect  and 
empower  the  weaker  prisoners  and  united  pris- 
oners together  to  demand  better  food,  humane 
living  conditions,  eliminate  armed  prisoner 
guards,  and  to  put  an  end  to  sex  slavery. 

Angola’s  Wardens  and  “free  men” 
knew  this  system  kept  the  prisoners  polic- 
ing themselves  and  opposed  any  attempts 
to  change  it.  Over  the  past  three  decades, 
the  Angola  3 have  been  organizing  hunger 
strikes,  educating  other  prisoners,  and  be- 
coming highly  skilled  jailhouse  lawyers. 

Activists  known  for  campaigning  for 
the  rights  of  all  prisoners  at  Angola,  the  three 
men  were  branded  as  troublemakers  and  set 
up  by  a vindictive  and  corrupt  prison  hier- 
archy. In  the  Angola  of  the  1960s  and ‘70s, 
Miller’s  murder  was  the  perfect  excuse  to 
set  up  Wallace  and  Woodfox  for  their  politi- 
cal beliefs.  Authorities  were  enraged  about 
their  founding  of  the  only  Black  Panther 
Party  behind  prison  walls  and  their  organiz- 


ing efforts  to  improve  prison  conditions  for 
the  prisoners. 

The  Legal  Cases 

An  unfortunate  development  occurred 
in  the  Angola  3 case  with  the  denial  of  Albert 
Woodfox’s  application  for  post-conviction 
relief  this  January.  Filed  in  the  21st  Judicial 
District  Court  of  Louisiana  in  October  of 2002, 
this  document  was  the  culmination  of  sev- 
eral years  of  work  by  Woodfox,  Wallace  and 
their  legal  team,  attorneys  Nicholas  J. 
Trenticosta  of  New  Orleans,  Louisiana,  Scott 
P.  Fleming  of  Oakland,  California,  and 
Michael  J.  Rocks,  of  Gretna,  Louisiana. 

The  brief  contends  that  two  of  the  three 
prosecution  witnesses  still  living  have  re- 
canted their  testimony,  and  for  the  first  time 
the  name  of  the  man  actually  suspected  of 
killing  Miller  has  been  released. 

The  document  highlights  the  complete 
lack  of  physical  evidence,  deals  made  with 
key  state  witnesses,  prosecutorial  miscon- 
duct, incompetent  defense  counsel,  perjured 
testimony  and  shoddy  police  work. 

Originally  convicted  by  an  all  white- 
male  jury  in  1972,  Woodfox  was  granted  a 
new  trial  20  years  later  after  a Louisiana  court 
ruled  that  his  conviction  had  been  obtained 
unconstitutionally  since  the  grand  jury  that 
charged  him  excluded  African-Americans 
and  women. 

In  December  of  1998,  Woodfox  was  re- 
tried in  Amite,  Louisiana,  where  Miller’s  body 
is  buried,  and  was  once  again  found  guilty 
while  being  represented  by  two  utterly  in- 
competent court  appointed  attorneys. 

Since  Woodfox’s  re-conviction,  several 
of  the  state’s  key  witnesses  have  recanted  their 
testimony  saying  they  were  coerced  into  tes- 
tifying against  him.  Even  more  strikingly,  the 
name  of  the  actual  killer  of  the  guard  has 
come  to  light,  with  several  prisoners  testify- 


ing that  they  heard  a prisoner  named  Irvin 
Breaux  admit  to  Miller’s  murder  (Breaux  was 
later  killed  by  another  prisoner  in  1973). 

Herman  Wallace  is  awaiting  the  results 
of  his  own  post-conviction  appeal  fded  in 
2001.  While  he  waits,  he  has  been  the  target 
of  further  harassment  at  Angola.  As  if  thirty- 
one  years  in  solitary  isn’t  enough,  from 
March  2002  until  February  2004,  Herman  was 
held  in  the  Camp  J punishment  unit,  more 
appropriately  called  “the  dungeon.” 

The  Dungeon 

At  Camp  J,  Herman  lost  even  the  few 
privileges  he  is  afforded  in  CCR.  He  was 
stripped  of  all  of  his  property  except  for  writ- 
ing materials,  a dictionary,  and  his  copy  of 
Lockdown  America  by  Christian  Parenti. 

The  several  hundred  prisoners  in  Camp 
J are  forced  to  wear  shackles  during  his  three 
hours  per  week  of  solitary  exercise  in  the 
fenced-in  cage  that  serves  as  a “yard.” 
Phone  calls  are  limited  to  one  per  month  and 
all  visits  are  behind  a thick  metal  screen  that 
is  almost  impossible  to  see  through. 

The  lack  of  air  conditioning,  heating  and 
minimal  ventilation  turns  Camp  J cells  into  vir- 
tual sweat-boxes  during  the  summer  and  ice 
boxes  in  the  winter.  The  vindictive  tactics  used 
to  control  prisoner’s  behavior  include  sensory 
deprivation,  body  cavity  and  cell  searches, 
tear-gassing,  four-point  restraints,  and  fabri- 
cated disciplinary  write-ups. 

At  Camp  J there  is  no  fixed  sentence.  It  is 
used  as  an  extended  lockdown  unit  for  pris- 
oners with  alleged  “disciplinary  problems.” 
The  camp  has  become  a dumping  ground  for 
prisoners  targeted  by  prison  officials  and 
guards.  Prisoners  who  dare  speak  out  against 
the  dehumanizing  conditions  of  confinement 
find  themselves  targets  of  retribution. 

Prisoners  sent  to  Camp  J endure  months, 
and  in  many  cases  years,  of  torment  and  deg- 
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Angola  Three  (conclusion) 


radation.  Prisoners  there  must  “program”  out 
through  a three  step  process  that  lasts  a mini- 
mum of  six  months.  However,  the  arbitrary 
nature  of  incident  reports,  minor  infractions 
and  false  disciplinary  write-ups  may  keep  him 
there  longer  - Hernian  was  knocked  back  once 
from  level  two  to  level  one,  costing  him  at  least 
an  extra  four  months  in  the  camp. 

In  1999,  Herman,  Albert  and  King  were 
put  there  after  the  three  participated  in  a 
hunger  strike.  At  that  time,  the  men  were  kept 
in  Camp  J for  approximately  10  months  be- 
cause the  prison  refused  to  hold  the 
classification  hearings  that  were  necessary 
for  their  return  to  CCR. 

Lawsuit  Challenges  Isolation 

In  addition  to  their  criminal  appeals, 
Wallace  and  Woodfox  are  the  plaintiffs  in  a 
Civil  Rights  lawsuit  filed  by  the  American 
Civil  Liberties  Union  (ACLU)  contesting  the 
constitutionality  of  their  isolation  from  the 
general  prison  population. 

The  suit,  now  pending  before  a federal 
court,  asserts  that  the  men’s  three-decade 
stay  in  solitary  confinement  violates  their 
constitutional  protection  against  cruel  and 
unusual  punishment. 

Theoretically,  every  three  months  the 
prison  reviews  their  placement  in  CCR  and 
considers  them  for  release  to  the  general 
population.  According  to  the  lawsuit.  War- 
den Burl  Cain  has  admitted  that  the  process 
is  a “sham,”  confirming  that  the  men  are  kept 
locked  away  for  their  political  beliefs. 

A victory  in  this  suit  may  lead  to  im- 
proved conditions  for  other  isolated  prisoners, 
and  force  Angola  officials  to  release  Wallace 
and  Woodfox  into  the  general  prison  popula- 
tion and  compensate  all  three  men  for  their 
suffering.  [See  accompanying  story  for  details 
on  the  Fifth  Circuit  ruling.] 

The  Protest 

The  strength  of  support  for  the  Angola 
Three  has  grown  exponentially  in  the  last 
four  years.  The  Angola  Three  have  gained 
worldwide  attention  with  statements  of  sup- 
port from  an  incredible  number  of  individuals 
including  Mumia  Abu-Jamal,  Geronimo  ji 
Jaga  (Pratt),  Yuri  Kochiyama,  Bobby  Seale, 
David  Hilliard,  Ramsey  Clark  and  Body  Shop 
founder  Anita  Roddick. 

Since  1998,  grassroots  movements  in 
New  Orleans,  the  San  Francisco  Bay  area,  Sac- 
ramento, New  York,  Chicago,  Austin  and 


Dallas  have  gained  momentum  to  bring  more 
attention  to  Wallace  and  Woodfox’s  32  years 
of  cruel  and  unusual  punishment.  There  are 
several  Angola  3 Support  Committees  in  Bel- 
gium (Brussels),  Portugal  (Lisbon),  Holland 
(Amsterdam),  and  England  (Manchester, 
Nottingham,  Liverpool,  and  Birmingham). 

On  the  fourth  anniversary  of  Albert 
Woodfox’s  retrial,  December  7, 2002,  a historic 
protest  was  held  at  the  front  gates  of  Angola. 
Dozens  of  demonstrators  from  around  the 
world,  including  human  rights  activists,  former 
prisoners  and  families  and  friends  of  prison- 
ers, gathered  protesting  Warden  Cain’s 
abusive  treatment  of  prisoners. 

This  event  marked  the  first  time  a group 
held  a protest  at  the  front  gates  of  the  facil- 
ity— sending  a message  to  prison  officers 
that  “the  world  is  watching.”  (Anti-death 
penalty  groups  have  held  quiet  vigils  there 
before  and  during  executions.) 


The  United  States  Court  of  Appeals 
for  the  Fifth  Circuit  upheld  the  de- 
nial of  prison  authorities’  motion  to  dismiss 
based  on  qualified  immunity  because  no 
proper  determination  was  made  as  to  whether 
prisoners’  over  30  years  of  confinement  in  ex- 
tended lockdown  created  a liberty  interest. 

Plaintiffs,  Louisiana  state  prisoners  Rob- 
ert Wilkerson,  Albert  Woodfox  and  Herman 
Wallace  were  placed  in  extended  lockdown 
in  1 972  by  Angola  prison  authorities.  Wallace 
and  Woodfox  were  still  in  extended 
lockdown  when  this  case  came  to  bar. 
Wilkerson  was  kept  in  extended  lockdown 
until  his  conviction  was  reversed  in  2001. 
[See  accompanying  article  on  the  Angola  3]. 

While  in  extended  lockdown,  the  pris- 
oners were  brought  before  the  Lockdown 
Review  Board  every  90  days.  Plaintiffs  al- 
leged these  reviews  were  a “sham”  and  that 
during  the  hearings  Board  members  dis- 
cussed such  issues  as  hunting  and  fishing 
instead  of  discussing  the  prisoners’  cases. 

Plaintiffs  brought  a 42  U.S.C.  § 1983  ac- 
tion in  state  district  court  (later  removed  to 
federal  district  by  the  defendants)  alleging 
that  their  three  decades  in  extended 
lockdown  violated  the  Eighth  Amendment’s 
prohibition  against  cruel  and  unusual  pun- 
ishment and  that  the  “sham”  reviews 
violated  their  Fourteenth  Amendment  right 
to  procedural  due  process.  Prison  authori- 
ties asserted  qualifed  immunity  and  moved 
to  dismiss  the  plaintiffs’  Fourteenth  Amend- 
ment claim. 


Protest  participants  held  signs  calling 
for  an  end  to  the  abuse,  neglect  and  legal- 
ized torture  of  prisoners,  freedom  for  all 
political  prisoners,  and  the  immediate  release 
of  Wallace  and  Woodfox.  Protesters  were 
surrounded  by  a mob  of  prison  guards  and 
police,  West  Feliciana  Parish  sheriff’s  depu- 
ties, and  plainclothes  state  troopers. 

Among  those  participating  in  the  pro- 
test was  Wilkerson,  Wallace  and  Woodfox’s 
comrade,  who  led  chants  demanding  the  res- 
ignation of  Warden  Burl  Cain,  the  closure  of 
Camp  J,  and  the  Angola  prison  itself. 

Wilkerson  stood  proudly  and  spoke 
emotionally,  living  up  to  his  declaration  when 
he  was  released  three  years  ago,  “I  may  be 
free  of  Angola,  but  Angola  will  never  be  free 
ofme.”> 

Reprinted  with  permission  from  Against  the 
Current. 


In  denying  the  motion  to  dismiss,  the 
United  States  District  Court  for  the  Middle 
District  of  Louisiana  applied  Sandin  v. 
Conner,  515  U.S.  472,  115  S.Ct.  2293,  132 
L.Ed.2d  418  (1995),  and  determined  that 
the  length  of  time  plaintiffs  had  spent  in 
extended  lockdown  constituted  such  an 
“atypical  and  significant  hardship”  And 
“extraordinary  circumstances”  as  to  im- 
plicate a liberty  interest.  Prison  authorities 
appealed. 

The  Fifth  C ircuit  affirmed  reasoning  that 
the  circuit  “has  continued  to  hold  post- 
Sandin  that  an  inmate  has  no  protectable 
liberty  interest  in  his  classification.”  There- 
fore, the  crucial  question  in  determining 
whether  the  plaintiffs’  confinement  in  ex- 
tended lockdown  created  a liberty  interest 
was  whether  they  were  placed  there  as  part 
of  their  initial  classification  or  whether  their 
placement  was  due  to  violations  of  prison 
rules. 

Thus,  the  Fifth  Circuit  ordered  the  dis- 
trict court  to  first  determine  if  the  Sandin 
test  was  warranted,  and  if  so,  to  then  deter- 
mine the  appropriate  baseline  against  which 
to  measure  whether  or  not  the  plaintiffs’  con- 
finement in  extended  lockdown  was 
“atypical.”  Plaintiffs’  Eighth  Amendment 
claim  was  unaffected  by  this  interlocutory 
appeal.  Readers  should  note  the  importance 
of  alleging  appropriate  facts  when  challeng- 
ing their  confinement  in  segregation.  See: 
Wilkerson  v.  Stalder,  329  F.3d  431  (5th  Cir. 
2003).  ■ 


Thirty  Years  in  Segregation  May  State  Claim 

by  Michael  Rigby 
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Prison  Nation  Wins  Human  Rights  Award 


On  December  16, 2003,  Paul  Wright 
and  Tara  Herivel  were  awarded  the 
2003  Myers  Outstanding  Book  Award  cer- 
tificate for  Prison  Nation:  The  Warehousing 
of  America’s  Poor  (Routledge,  2003).  The 
award  is  from  the  Gustavus  Myers  Center 
for  the  Study  of  Bigotry  and  Human  Rights 
in  North  America. 

Based  in  Boston  at  Simmons  College, 
the  Center  is  unique  in  that  it  focuses  on 
the  human  rights  of  Americans  and  seeks  to 
promote  wider  awareness  and  deeper  un- 


derstanding of  human  rights  issues  in  the 
United  States. 

Prison  Nation  won  the  award  for  its 
“insightful  documentation  and  analysis  of 
the  prison  industry...”  Wright  and  Herivel 
were  also  honored  for  their  commitment  to 
furthering  positive  social  change. 

Additional  information  about  the  award 
and  the  Gustavus  Myers  Center  is  available 
at  www.myerscenter.org.  Prison  Nation  is 
available  for  purchase  from  PLN  for  $19.95, 
see  ordering  information  on  pages  46-47. | 


First  Circuit  Holds  ADA  Title  II  Abrogated 
State  Sovereign  Immunity 

by  Bob  Williams 


The  First  Circuit  court  of  appeals 
has  held  that  Title  II  of  the  Ameri- 
cans with  Disability  Act  (ADA),  as  applied 
in  this  case,  abrogates  state  sovereign  im- 
munity. There  is  now  a 6-3  split  in  the 
circuits  on  this  issue. 

Matthew  Kiman,  a former  New  Hamp- 
shire  state  prisoner,  suffers  from 
amyotrophic  lateral  sclerosis  (ALS/Lou 
Gehrig’s  disease).  ALS  has  made  walking 
very  difficult  yet  Kiman  was  denied  a cane, 
forced  to  stand  in  long  lines  for  food,  made 
to  climb  two  flights  of  stairs  to  third  tier 
housing,  and  denied  a chair  so  he  could 
sit  in  the  shower.  Kiman  was  also  denied  a 
toilet  suitable  for  his  needs  and  forced  to 
rely  on  other  prisoners  for  assistance.  He 
was  handcuffed  in  back,  despite  great  pain. 
Guards  even  denied  prescribed  medication 
(which  the  Court  characterized  beyond  de- 
liberate indifference  to  “malicious”).  These 
actions  may  have  accelerated  Kiman’s  ALS 
deterioration. 

Kiman  filed  a § 1983  complaint  seek- 
ing damages  under  42  U.S.C.  § 1231-1265, 
known  as  Title  II  of  the  ADA.  The  federal 
district  court  dismissed  the  action  under 
the  recent  United  States  Supreme  Court 
ruling  that  struck  down  Title  I of  the  ADA. 
See:  Board  of  Trustees  of  the  University  of 
Alabama  v.  Garrett,  121  S.Ct.  955  (2001) 

[ PLN,  June  2001].  In  Garrett,  the  Supreme 
Court  dismissed  the  writ  of  certiorari  to  the 
extent  it  challenged  Title  II  (directed  to- 
ward public  services)  and  held  that 
Congress  exceeded  the  limits  of  § 5 of  the 
Fourteenth  Amendment  when  it  abrogated 
state  immunity  from  private  suit  in  Title  I 
(dealing  with  public  and  private  employ- 


ment). The  Supreme  Court  previously  held 
that  Title  II  applies  to  state  prisons.  See: 
Pennsylvania  Department  of  Corrections 
v.  Yeskey,  118  S.Ct.  1952  (1998)  [PLN,  Sep. 
1998]. 

The  circuits  are  now  split  on  the  issue 
of  whether  Title  II  suffers  from  the  same 
fatal  defect  as  Title  I.  The  Fifth,  Eighth,  and 
Tenth  circuits  have  found  no  valid  abroga- 
tion of  state  immunity,  the  Fifth  Circuit 
overruling  its  prior  decisions  holding  oth- 
erwise. The  First,  Second,  Fourth,  Sixth, 
Seventh,  and  Ninth  circuits  hold  there  is  a 
valid  abrogation  of  state  immunity;  the 
Fourth,  Seventh,  and  Ninth  circuits  are 
questionable,  however,  since  their  decisions 
pre-date  Garrett  and  are  thus  of  limited 
precedential  value.  The  First  Circuit  now 
joins  the  post -Garrett  Second  and  Sixth  cir- 
cuits in  holding  that  Title  II  abrogates  state 
immunity  from  private  suit  in  some  cases 
but  not  in  others-the  “step-bystep,  as-ap- 
plied” approach. 

The  Court  chose  to  view  Title  II  as 
Congress  “simply  providing  remedies 
where  the  judiciary  has  already  found  a set 
of  facts  to  violate  the  Constitution.”  Here, 
the  Court  found  it  clearly  established  under 
the  Eighth  Amendment  that  prisoners  can- 
not be  subjected  to  inhumane  treatment  or 
conditions.  To  make  an  Eight  Amendment 
claim  Kiman  must  show  deliberate  indiffer- 
ence by  prison  officials  to  a serious  health 
or  safety  need.  As  alleged,  Kiman’s  claims 
are  sufficient  to  met  this  standard  and  a re- 
mand to  proceed  to  adjudication  on  the 
merits  is  proper.  See:  Kiman  v.  New  Hamp- 
shire Department  of  Corrections,  301  F.3d 
13  (IstCir.  2002).  | 
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BOP,  FBI  Investigations  in  Texas,  Oregon,  Arizona, 
and  California  Federal  Prisons 


Murder,  riots,  drug  overdoses,  and 
allegations  of  official  corruption 
have  prompted  the  Bureau  of  Prisons  (BOP) 
and  the  FBI  to  launch  investigations  at  fed- 
eral prisons  in  Texas,  Oregon,  Arizona,  and 
California. 

In  Texas,  the  FBI  is  investigating  pos- 
sible heroin  overdoses  that  resulted  in  the 
death  of  one  prisoner  at  the  La  Tuna  fed- 
eral prison.  Daniel  Mendoza,  23,  and  his 
cell  partner  were  discovered  “unrespon- 
sive” in  their  cell  on  J uly  7, 2003 . Mendoza 
died  at  the  hospital  from  cardiopulminary 
arrest.  His  cell  partner  was  admitted  to  the 
hospital  in  critical  but  stable  condition. 

At  the  Federal  Correctional  Institution 
(FCI)  Sheridan  in  Oregon,  a riot  erupted  on 
the  recreation  yard  on  September  25, 2003. 
About  40  prisoners  fought  with  homemade 
weapons  in  the  riot;  one  prisoner,  Ronald 
Acosta,  47,  was  stabbed  but  expected  to 
survive.  The  riot  was  apparently  the  worst 
prisoner  uprising  since  September  1993 
when  prisoners  torched  a building  and  shat- 
tered 212  windows.  Overcrowding,  which 
may  have  played  a part  in  the  1993  riot, 
may  be  at  issue  in  the  most  recent  outbreak 
of  violence  as  well.  The  BOP,  which  is  run- 
ning at  about  40  percent  over  capacity  in 
most  of  its  prisons,  is  planning  to  add  a 
third  bunk  to  hundreds  of  8’  by  12’  cells  at 
Sheridan.  One  prisoner  has  filed  a federal 
lawsuit  hoping  to  derail  the  plan. 

At  FCI  Phoenix  in  Arizona,  prisoner 
Jesus  Lopez-Rocha  was  stabbed  to  death 
on  the  recreation  yard  on  May  9,2001.  Al- 
though a 2 year  FBI  investigation  led  to 
the  indictment  of  9 prisoners,  Jesus’s 
mother  still  has  many  questions,  including 
why  other  prisoners  allegedly  saw  his 
records. 

A prominent  theory  is  that  Jesus  was 
murdered  because  other  prisoners  thought 
he  was  an  informant.  Upon  pleading  guilty 
to  drug  charges  in  February  2000,  he  signed 
a standard  form  promising  “to  make  full  dis- 
closure to  the  Probation  Office  of  the 
circumstances  surrounding  the  commission 
of  the  offense.”  James  Alan  Wilson,  Jesus’s 
defense  attorney,  said  the  prisoners  may 
have  misinterpreted  the  information  in  his 
pre-sentence  report.  Jesus’s  mother,  Rosa 
Lopez,  and  Wilson  deny  that  he  was  ever  a 
snitch.  But  even  so,  they  would  like  to 
know  how  prisoners  gained  access  to  his 


by  Michael  Rigby 

pre-sentence  report  to  make  that  assumption. 
“I  want  to  know  how  that  can  happen?”  said 
Ms.  Lopez.  “That’s  not  supposed  to  be  pub- 
lic knowledge.”  BOP  policy  prohibits 
prisoners  from  possessing  their  own  or  other 
prisoner’s  pre  sentence  reports. 

Ms.  Lopez  said  she  was  provided  with 
almost  no  information  about  her  son’s  death 
or  the  ensuing  investigation,  saying  that  she 
was  originally  only  told  that  her  son  had  died. 
Ms.  Lopez  learned  Jesus  had  been  stabbed 
when  she  viewed  the  body,  and  she  learned 
he  had  died  in  surgery  when  she  saw  the 
death  certificate.  Consequently,  Ms.  Lopez 
would  like  to  know  why  prison  officials  and 
federal  investigators  are  so  reluctant  to  re- 
veal information  about  the  investigation.  So 
would  everyone  else.  In  typical  tight-lipped 
fashion,  prison  officials  declined  to  comment 
and  investigators  provided  only  meager  in- 
formation that  was  included  in  the  grand  jury 
indictment. 

At  the  volatile  U.S.  Penitentiary  in 
Lompoc,  California,  guards  have  fled  en 
masse  amid  mounting  accusations  against 
Warden  A1  Herrera.  Herrera  is  accused  of  a 
number  of  misdeeds,  including  discrimina- 
tion, theft,  misappropriating  funds,  and 
contributing  to  guards’  dangerous  work  en- 
vironment. 

The  exodus  of  guards  has  left  the  prison 
dangerously  understaffed,  according  to 
Frank  Campo,  president  of  the  American  Fed- 
eration of  Government  Employees  (AFGE), 
the  guards’  union. 

“The  reason  I’m  hearing  [that  guards 
have  quit]  is  that  they  are  not  being  sup- 
ported by  the  administration,”  said  Campo. 
“They  feel  inmates  assault  them  and  noth- 
ing happens  to  the  inmates.  I’ve  talked  to 
staff  and  more  people  are  planning  on  quit- 
ting, but  they  are  looking  for  jobs.” 

The  Administration  Law  Group  (ALG), 
which  represents  the  AFGE  criticized  War- 
den Herrera  and  the  BOP  in  an  October  16, 
2003  letter  to  Senator  Dianne  Feinstein.  The 
letter  alleged  that  the  prison  has  become  in- 
creasingly dangerous  and  requested  an 
investigation. 

The  ALG’s  letter  came  on  the  heels  of  an 
October  15,  2003  attack  on  3 guards  at  the 
prison’s  Special  Housing  Unit.  The  guards 
all  received  “puncture  wounds”  and  were 
taken  to  the  hospital;  the  prisoners  appar- 
ently received  no  injuries. 


Among  the  incidents  cited  by  the  ALG  is 
a June  1,  2003  riot  at  the  prison  involving  at 
least  50  prisoners.  Prison  officials  reported 
that  8 guards  and  1 prisoner  were  taken  to  the 
hospital;  the  ALG  claimed,  however,  that  20 
guards  were  injured  and  that  3 were  taken 
hostage.  Moreover,  the  AFGE  alleged  that 
Warden  Herrera  confounded  investigation 
efforts  by  ordering  the  scene  cleaned  up  be- 
fore FBI  agents  arrived. 

The  ALG  also  alleged  in  an  August  7, 
2003,  letter  that  the  warden  indirectly  con- 
tributed to  the  riot.  “The  warden  has  fostered 
a pattern  and  practice  of  discrimination 
against  non-Hispanics.  [His]  statements  have 
had  a detrimental  effect  on  the  officers  and 
their  ability  to  control  the  prison  population,” 
said  the  letter. 

Furthermore,  the  ALG  claimed  that  in  the 
14  months  prior  to  October  16,  2003,  there 
were  two  attempted  murders,  48  serious  as- 
saults, and  203  other  assaults. 

Other  allegations  made  by  the  ALG  are 
that  Herrerea  spent  between  $7,000  and 
$ 10,000  for  a staff  housing  bathroom  remodel, 
including  a Jacuzzi-style  bathtub;  that  he  ap- 
proved a $30,000  renovation  of  a manager’s 
government  housing,  which  also  included  a 
Jacuzzi-style  bathtub;  that  he  spent  $11,000 
in  government  funds  to  purchase  two  plasma 
TVs  for  his  personal  use;  that  he  pilfered 
household  items  from  a local  motel  in  200 1 ; 
that  his  policies  place  guards  in  danger;  that 
he  refused  to  punish  prisoners  who  assault 
guards  with  feces  and  urine;  that  even  though 
49  prison  employees  filed  equal  employment 
opportunity  allegations  in  2001  the  BOP  did 
not  investigate;  and  that  although  the  AFGE 
has  repeatedly  warned  about  dangerous  work 
conditions,  the  BOP  has  refused  to  take  ac- 
tion. 

On  March  18,  2004,  Herrera  announced 
that  effective  May  31, 2004,  he  was  retiring  as 
warden.  The  BOP  and  Herrera  refused  to  an- 
swer media  inquiries  about  the  retirement  and 
its  timing.  The  announcement  came  the  same 
week  that  Internal  Affairs  investigators  toured 
the  prison.  As  this  issue  of PLN goes  to  press, 
none  of  the  allegations  by  the  guards’  union 
against  Herrera  have  been  proven. 

Violence  has  long  been  a fact  of  life  for 
prisoners  at  Lompoc  and  many  other  federal 
prisons,  but  any  attempt  to  apprise  the  pub- 
lic of  dangerous  conditions  have  been  stifled 
by  the  BOP,  a policy  that  has  been  upheld  in 
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court.  In  Martin  v.  Rison,  741  F.Supp.  1406 
(ND  CA 1 990)  the  court  held  that  a prisoner’s 
writing  about  mismanagement  and  corrup- 
tion at  Lompoc  threatened  prison  security. 
Time  has  shown,  however,  that  Lompoc  is  a 
troubled  prison.  Unfortunately,  there  is  no 


Bringing  itself  into  line  with  its  sis- 
ter circuits,  the  en  banc  U.S.  Sixth 
Circuit  Court  of  Appeals  held  that  Ohio  pris- 
oners may  challenge  parole  procedures 
under  42  U.S. C.  § 1983  provided  that  adjudi- 
cation of  the  claim  does  not  implicate  the 
fact  or  duration  of  confinement. 

Ohio  prisoner  William  Dwight  Dotson 
was  convicted  in  198 1 of  aggravated  murder 
and  sentenced  to  fifteen  years  to  life.  At  the 
time  of  his  conviction,  Ohio’s  parole  rules 
required  that  after  his  initial  parole  hearing, 
Dotson,  if  not  paroled,  was  to  be  reviewed 
in  no  more  than  five  years  for  suitability  for 
parole.  Dotson  was  reviewed  after  fifteen 
years  and  denied  parole.  The  Parole  Board 
continued  him  for  ten  years  with  a hearing 
after  five  years,  as  required  by  the  rule. 

Before  his  five-year  review,  however, 
Ohio  changed  its  parole  rules.  The  new 
rules  made  Dotson  ineligible  for  parole 
until  after  he  had  served  thirty-two  years. 
Dotson  attended  his  five-year  review.  At 
that  time,  the  Board  held  that  the  new  rules 
applied  retroactively  to  him  and  ruled  that 
he  would  not  be  parole  eligible  until  2007, 
although  they  kept  the  already  scheduled 
hearing  date  in  2005.  Under  the  new  rules, 
the  Board  determined  Dotson’s  parole  eli- 
gibility rather  than  his  suitability. 

Ohio  prisoner  Rogerico  Johnson  had  his 
first  parole  hearing  in  April  1999.  Contrary  to 
Ohio  parole  rules,  the  hearing  was  conducted 
in  front  of  a single  Parole  Board  member  who 
asked  Johnson  no  questions,  did  not  allow 
Johnson  to  ask  questions  or  to  speak  on  his 
own  behalf,  and  who  based  her  decision  to 
deny  Johnson  parole  on  two  alleged  crimes 
with  which  Johnson  was  neither  charged  nor 
convicted. 

Dotson  and  Johnson  sued  Ohio  De- 
partment of  Rehabilitation  and  Correction 
(DORC)  officials  under  42  U.S.C.  § 1983. 
Dotson  alleged  constitutional  violations 
in  the  change  of  parole  eligibility  rules. 
Johnson  claimed  a due  process  violation 
in  the  conduct  of  his  parole  hearing.  The 


public  scrutiny  until  the  guards  themselves 
cry  foul.  | 

Sources:  Associated  Press,  The  Oregonian, 
El  Paso  Times,  Lompoc  Record,  Santa 
Maria  Time 


district  courts  in  both  cases  denied  relief, 
holding  that  the  claims  were  not  cognizable 
under  § 1983. 

Dotson  and  Johnson  appealed.  A Sixth 
Circuit  panel  decided  in  Dotson’s  favor.  See: 
Dotson  v.  Wilkinson,  300  F.3d  661  (6th  Cir. 
2002).  The  en  banc  court  then  reheard  both 
appeals  to  resolve  conflicting  opinions  within 
the  Sixth  Circuit. 

The  appeals  court  analyzed  the  “[f]ive 
somewhat  confusing  Supreme  Court  cases 
[that]  govern  the  issue”  in  the  appeal.  The 
court  also  reviewed  decisions  in  similar  cases 
by  other  circuit  appeals  courts  and  its  own 
conflicting  opinions. 

Analyzing  Dotson’s  claim,  the  court 
held  that  his  procedural  challenge  to 
changing  parole  eligibility  rules  would  not 
necessarily  invalidate  his  conviction  or 
continued  confinement.  Dotson  was  not 
seeking  release  but  a new  hearing  under 
the  eligibility  rules  that  existed  at  the  time 
of  his  conviction.  Similarly,  Johnson  was 
not  seeking  release  from  prison  but  a new 
parole  hearing  conforming  to  Ohio  law. 

“Thus,  where  a prisoner  does  not 
claim  immediate  entitlement  to  parole  or 
seek  a shorter  sentence  but  instead  lodges 
a challenge  to  the  procedures  used  dur- 
ing the  parole  process  as  generally 
improper  or  improper  as  applied  in  his 
case,  and  that  challenge  will  at  best  result 
in  a new  discretionary  hearing  the  outcome 
of  which  cannot  be  predicted,  we  hold 
such  a challenge  cognizable  under  sec- 
tion 1983.” 

The  district  court  decisions  were  re- 
versed. Prior  Sixth  Circuit  opinions  to  the 
contrary  were  overruled.  See:  Dotson  v. 
Wilkinson,  329  F.3d  463  (6th  Cir.  2003). 

On  March  22,  2004,  the  United  States 
Supreme  Court  granted  certiorari  and  agreed 
to  review  the  state’s  appeal  in  this  case.  The 
case  will  be  heard  in  the  court’s  next  term. 
PLN  will  report  the  outcome.  See:  Wilkinson 
v.  Dotson,  Supreme  Court  Docket  Number 
03-287.  ■ 
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Disarray  in  Colorado:  Prisoners  Hurt  by  Host  of  Problems 

by  Bob  Williams 


Society  is  dynamic,  in  a state  of  con- 
stant flux  where  change  is  the  only 
constant,  blit  recent  changes  in  Colorado  are 
turning  up  the  pressure  in  Colorado’s  prison 
system.  Prisoner  pay  has  been  nearly  elimi- 
nated while  hygiene  items  are  not  provided. 
Prisoner  phone  rates  are  now  in  the  hands  of 
prison  officials  who  can  raise  a quick  buck  at 
will  by  raising  phone  rates.  The  maximum 
possible  parole  setback  has  been  extended 
to  five  years  to  further  reduce  the  scant  num- 
ber of  prisoners  paroled.  And  overwhelming 
growth  in  the  face  of  massive  state  fiscal 
troubles  and  a slashed  prison  budget  has 
resulted  in  some  prisoner  programs  elimi- 
nated, staff  laid  off  and  positions  left  unfilled, 
while  another  unneeded  supermax  begins 
construction. 

Prisoner  Pay 

The  state  fiscal  crisis  has  reached  the 
point  that  not  only  has  the  Colorado  Depart- 
ment of  Corrections  (CDOC)  eliminated 
dispensing  prisoner  necessities  (except  for 
one  roll  of  toilet  paper  per  week  in  some  ar- 
eas), the  General  Assembly  has  ordered  the 
CDOC  to  cut  prisoner  pay  to  save  a paltry 
$1.4  million  (or  0.298%)  of  an  otherwise 
$469,771,508  budget.  The  previous  multi- 
tiered pay  system  of  $.28  per  day  for 
unassigned  prisoners  and  $0.63,  1.03,  1.53, 
and  2.03  per  day  for  assigned  prisoners  was 
cut  effective  July  1, 2003,  to  $.23  per  day  for 
unassigned  and  $.60  per  day  for  assigned 
prisoners. 

A prisoner  working  the  standard  20-day 
work  month  earns  only  $ 12.00.  From  this,  the 
CDOC  deducts  20%  for  restitution  and  child 
support  leaving  $9.60  to  purchase  everything, 
including  hygiene  items,  over-the-counter 
medications,  writing  materials,  postage,  medi- 
cal co-payments  ($3.00  ora  week’s  pay  fora 
doctor,  $.50  for  a physician’s  assistant  or 
nurse  practitioner)  and  debit  phone  calls  (far 
more  expensive  collect  calls  can  also  be 
made). 

Prisoners  pay  full  street  prices  for  can- 
teen items.  About  $2  million  in  canteen 
revenue  has  funded  recreation  and  educa- 
tion programs.  Reduced  prisoner  pay  will 
residt  in  more  program  cuts.  Already  cut  are 
some  GED  preparatory  classes  and  vocational 
programs.  The  CDOC  says  there  are  no  plans 
to  reduce  canteen  prices  but  several  com- 
mon items  have  been  quietly  reduced  by  a 
few  cents. 


The  prisoner  response  to  this  fiscal 
folly  began  at  3 :00  a.m.  on  July  1, 2003,  the 
date  the  pay  change  went  into  effect. 
Kitchen  workers  in  the  high  security  side 
of  the  Sterling  Correctional  Facility  (SCF), 
the  first  prisoners  to  report  to  work,  refused 
to  leave  their  cell  houses.  Two  more  shifts 
refused  to  work  and  over  1,100  medium  and 
higher  security  prisoners  were  locked  down. 
The  lower  security  side  of  SCF  (minimum- 
restrictive  and  lower)  was  not  locked  down 
but  nearly  half  the  kitchen  workers  refused 
to  work  the  noon  shift  and  were  moved  to 
segregation.  News  reports  indicate  16  SCF 
prisoners  were  transferred  to  the  state’s 
supermax  (CSP).  The  SCF  lockdown  was 
slowly  lifted  after  one  week.  This  was  the 
first  Colorado  prisoner  work  strike  since 
1978. 

The  medium  security  Arkansas  Valley 
Corrections  Facility  (AVCF)  in  Crowley, 
Colorado,  reportedly  segregated  23  kitchen 
workers  who  refused  to  work  over  pay  cuts 
and  transferred  them  to  CSP.  Reports  about 
the  remaining  20  state  prisons  indicate  no 
other  serious  disturbances.  Most  prisons 
had  close  calls  as  kitchen  and  other  work- 
ers agonized  over  the  decision  to  strike  or 
not.  At  the  eleventh  hour  they  relented  to 
avoid  the  inevitable  retaliation. 

The  prison  system  was  prepared  for 
such  a response  after  many  informants 
stepped  forward  beforehand.  Guards 
conducted  emergency  drills  to  quell  po- 
tential unrest.  A video  was  played 
wherein  Director  of  Prisons  Nolan 
Renfrow  explained  the  impetus  behind 
the  pay  cuts  and  then  Regional  Director 
Gene  Atherton  threatened  all  prisoners 
who  may  cause  disruption.  Teachers 
were  on  standby  and  at  SCF  were  called 
in  to  cook  when  the  strike  began. 

At  the  Fremont  Correctional  Facility 
(FCF),  kitchen  workers  hung  on  the  fringe 
of  unrest  for  days  only  to  face  belligerent 
and  condescending  kitchen  guards, 
prompting  five  of  seven  cooks  to  quit.  (FCF 
was  also  placed  on  full  lockdown  status  on 
July  1 but  for  a murder  unrelated  to  the  pay 
cuts.  Gene  Maes,  38,  was  stabbed  on  the 
second  tier  of  a three  tier  cell  house,  jumped 
over  the  railing  to  the  ground  floor,  stag- 
gering the  length  of  the  cell  house  leaving 
a trail  of  blood  before  collapsing  in  the  hall- 
way. Fie  died  a short  time  later.  Except  for 
cell  house  8 where  the  incident  occurred, 
the  lockdown  was  lifted  in  a couple  of 


hours.  Cell  house  8 remained  locked  down 
for  two  days.) 

Kara  Gotsch,  Public  Policy  Coordinator 
for  the  American  Civil  Liberties  Union’s  Na- 
tional Prison  Project  in  Washington,  D.C.,  told 
the  Rocky  Mountain  News  that  “there  is  no 
reason  you  shouldn’t  have  employment  op- 
portunities on  the  inside  just  as  you  do  on 
the  outside.  These  prisoners  are  providing  a 
service.  We  shouldn’t  be  condoning  slave 
labor.”  Gotsch  says  that  pay  decreases  will 
be  costly  over  time  and  makes  the  logical  con- 
nection  between  pay  cuts  and  reduced 
program  funds  (from  canteen  profits  and  bud- 
get cuts)  leading  to  fewer  programs,  less 
rehabilitation,  and  thus  higher  recidivism  feed- 
ing a viscious  cycle  with  only  costly  and 
destructive  ends.  “States  essentially  have 
done  this  to  themselves,”  Gotsch  says. 

Prisoner  Phones 

Effective  July  1, 2003,  State  Senate  Bill 
03-303  eliminated  all  Public  Utility  Commis- 
sion (PUC)  authority  to  “regulate  telephone 
or  telecommunications  service”  at  penal  in- 
stitutions and  placed  it  in  the  hands  of  the 
CDOC.  In  a time  of  a severe  state  fiscal  crisis 
the  CDOC  is  now  free  to  generate  even  more 
income  beyond  the  millions  currently  sucked 
from  prisoners  and  their  families  by  simply 
raising  the  phone  rates  without  any  oversight. 

As  of  December  1,  2001,  the  date  of  the 
last  published  debit  phone  rates,  local  debit 
calls  were  $.20  per  minute  for  day  rates  and 
$.  1 1 per  minute  for  evening  rates  with  a $ 1 .00 
surcharge  per  call.  Calls  cannot  exceed  20 
minutes  then  the  process  must  be  repeated. 
For  debit  calls  to  another  calling  area  within 
the  state  and  to  other  states  at  any  time  the 
rate  is  $.19  per  minute  with  a $1.25  surcharge. 
Collect  calls  are  significantly  higher.  Few  calls 
are  local  because  most  prisons  are  in  rural 
areas  far  from  prisoners’  home  urban  areas. 

Interestingly,  the  Colorado  Supreme 
Court  ruled  in  1998  that  the  PUC  had  no  juris- 
diction over  the  CDOC  phone  system  then  in 
use  because  the  CDOC  was  not  a telephone 
corporation  and  was  not  providing  telecom- 
munications services.  Moreover,  the  prisoner 
phone  system  constituted  customer  premise 
equipment  preempted  from  state  regulation 
by  federal  law.  Today’s  system  is  hardly  dif- 
ferent and  just  as  uncontrolled  and 
unchecked.  See:  Powell  v.  Colorado  Public 
Utilities  Commission,  956  P.2d  608  (Colo. 
1998)  [PLVNov.  1998]. 


April  2004 


18 


Prison  Legal  News 


Parole  Setbacks 

State  Senate  Bill  03-097  raised  the  maxi- 
mum parole  setback  to  five  years  for  class  1 
and  2 felonies  that  are  also  crimes  of  vio- 
lence. In  Colorado,  most  class  1 and  2 
felonies  are  defined  as  crimes  of  violence 
and  class  1 felonies  have  been  ineligible  for 
parole  for  over  a decade.  This  law  clearly 
targets  only  older  lifers  (pre- 1991)  and  class 
2 felonies  and  applies  to  all  parole  denials 
after  June  30, 2003.  The  previous  maximum 
parole  setback  was  three  years,  raised  in  1 994 
from  the  previous  one  year.  Under  the  U.S. 
Supreme  Court’s  decisions  of  California 
Department  of  Corrections  v.  Morales,  115 
S.Ct.  1597  (1995)  [PLAT  July  1995]  and  Gar- 
nerv.  Jones,  120  S.Ct.  1362  (2000)  [PZJVJune 
2000]  the  retroactive  application  of  this  law 
is  not  ex  post  facto.  Now  hundreds  of  pris- 
oners who  have  waited  decades  for  their 
chance  at  yearly  parole  opportunity  will  see 
the  board  only  twice  a decade. 

Overwhelming  Growth  and  Budget  Cuts 

These  changes  will  have  only  a nega- 
tive impact  on  a prison  system  that  is  in  a 
three-way  tie  with  Connecticut  and  Minne- 
sota as  the  third  fastest-growing  prison 
system  in  the  country.  While  the  national 
prison  population  growth  was  2.6%  in  2002, 

Colorado’s  grew  by  7.9%,  according  to 
U.S.  Bureau  of  Justice  statistics.  Half the  male 
prisoners  and  three  quarters  of  the  female 
prisoners  in  Colorado  are  serving  time  for 
non-violent  offenses,  a fifth  for  drug  of- 
fenses. More  than  half  of  Colorado’s  nearly 
19,000  prisoners  are  eligible  for  parole  (not 
surprising  when  the  2002  parole  rate  was 
1.6%  of  first-time  applicants).  Meanwhile, 
Colorado  ranked  last  in  the  nation  in  child 
vaccination  rates. 

Despite  the  rampant  growth  caused  by 
get-tough-on-crime  policies  used  as  politi- 
cal platforms  dating  to  the  1980s  and  the 
parole  board’s  refusal  to  parole  most  appli- 
cants, the  state  fiscal  crisis  has  led  to  staff 
layoffs  and  left  vacant  positions  unfilled.  As 
the  2002-03  fiscal  year  neared  its  J une  3 0 end, 
the  CDOC  eliminated  approximately  150  po- 
sitions and  left  800  positions  vacant  in  a 5,800 
employee  workforce.  Several  dozen  faced  last 
minute  layoffs,  155  took  early  retirement,  and 
many  were  forced  to  change  positions,  some 
of  which  included  demotions,  and  transfers 
to  another  prison  over  50  miles  away. 

In  response  to  these  changes,  5 1 CDOC 
employees  filed  for  an  injunction  to  prevent 
the  layoffs  and  transfers.  The  suit  claimed 
the  layoffs  targeted  mostly  senior  staff  over 


age  40,  those  with  years  of  experience  and 
higher  pay  grades,  or  those  known  as 
whistle-blowers,  grievance  filers,  or  who  take 
medical  leave.  In  July,  2003,  a state  district 
judge  ruled  he  had  no  jurisdiction  to  hear 
the  complaint  and  the  employees  would  have 
to  resort  to  the  State  Personnel  Board  to  air 
their  grievances. 

Governor  Bill  Owens  defended  the  lay- 
offs and  vacancies  and  said  neither  staff  nor 
public  safety  would  be  at  risk  in  prisons  hous- 
ing dangerous  criminals.  He  notably  did  not 
mention  the  effect  on  the  safety  of  the  pris- 
oners incarcerated  in  Colorado’s 
overcrowded  and  understaffed  prisons.  At 
least  one  family  disagrees  with  Governor 
Owens  and  blames  their  son’s  death  on  the 
CDOC  staff  shortages.  Eric  Autobee,  a 
kitchen  guard  at  the  high  security  Limon  Cor- 
rectional Facility  (LCF)  was  killed  on  October 
18, 2002  by  Edward  Montour.  Autobee’s  fa- 
ther is  suing  the  CDOC  for  wrongful  death. 

Despite  the  fiscal  crisis,  Colorado  con- 
tinues to  build  more  prisons  with  a new  $103 
million  supermax  (CSP II)  already  in  the  bid- 
ding process  to  be  located  adjacent  to  the 
current  CSP  supermax. 

According  to  a 2000  re- 
port by  the  Criminal 
Justice  Institute,  Colo- 
rado already  keeps  7.5% 
of  its  population 
slammed  down  in  ad- 
ministrative segregation 
while  the  national  aver- 
age is  3.3%. 

It  costs  nearly 
$25,000  annually  to  keep 
one  person  locked  up 
but  only  $3,000  annu- 
ally for  parole.  With  this 
$22,000  annual  savings 
per  paroled  prisoner 
Colorado  could  realize  a 
savings  of  up  to  $200 
million  by  paroling  pris- 
oners currently  eligible. 

This  would  eliminate  the 
need  for  a new  supermax 
and  some  current  facili- 
ties thus  saving  an 
additional  $103  million 
and  relieving  the 
CDOC’s  budget,  pris- 
oner pay  and  staffing 
crises.  The  Colorado 
Criminal  Justice  Reform 
Coalition  (CCJRC)  has 
filed  suit  to  halt  con- 
struction of  CSP  II.  As 
Stephen  Raher  of  the 


CCJRC  aptly  stated:  “Colorado’s  love  affair 
with  prisons  is  causing  our  criminal  justice 
system  to  collapse  under  its  own  weight,  and 
it  is  dragging  the  rest  of  the  state  with  it.”  | 

Additional  Sources:  The  Denver  Post,  Rock y 
Mountain  News,  The  Pueblo  Chieftain,  In- 
side Justice 
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Eighteen  Indicted  for  Drug  Smuggling  and 
Weapons  Possession  Inside  Puerto  Rican  Prisons 

by  Lonnie  Burton 


On  May  8, 2003,  a 21-page  indictment 
was  handed  down  by  a federal 
grand  jury  sitting  in  San  Juan,  Puerto  Rico 
charging  18  people  — mostly  prisoners  — 
for  allegedly  trafficking  heroin  and  cocaine 
throughout  Puerto  Rico’s  prison  system.  The 
indictment  also  charges  many  of  the  defen- 
dants with  firearms  and  weapons  violations 
for  smuggling  and  possessing  a cache  of  high 
powered  weapons  inside  the  prisons.  The 
indictment  finally  charges  other  defendants 
with  money  laundering  and  with  fraudulent 
use  of  a communication  system  by  using  cell 
phones  to  facilitate  the  operation. 

Although  the  actual  size  of  the  drug 
smuggling  ring  is  unknown,  some  media  out- 
lets, including  USA  Today,  have  reported  that 
the  ring  smuggled  over  16,000  pounds  of  the 
two  drugs  between  prisons  over  a six-year 
span.  The  indictment  itself,  however,  does 
not  support  this  number.  According  to  the 
charging  documents,  the  drug  and  weapons 
ring  was  run  by  the  NETA  prison  gang,  who 
primarily  operated  inside  the  Ponce  Main, 
Zarzal,  and  Bayamon  Annex  1072  prisons  in 
Puerto  Rico.  The  group  conspired  with  out- 
side contacts  in  the  free  community  and 
“purchased,  smuggled,  and  then  distributed 
heroin,  cocaine  and  marijuana  into  prison 
institutions  within  Puerto  Rico  for  monetary 
gain,”  the  indictment  said. 

The  entire  operation  was  “very  well  or- 
ganized,” according  to  officials.  One  prisoner 
member  of  NETA  would  be  in  charge  of  sell- 
ing the  drugs  inside  the  prison,  while  another 
would  have  the  contact  with  the  outside 
source.  Each  prison  was  referred  to  as  a chap- 
ter, and  percentage  of  the  profits  would  go 
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to  the  Chapter  Supervisor.  No  drugs  were 
allowed  to  be  sold  inside  a prison  until  a 
Floor  Supervisor  examined  the  drugs  and 
collected  a percentage  for  the  NETA  fund, 
the  indictment  alleges. 

Once  a deal  was  made  for  a sale,  the 
prisoner  buyer  was  given  a smuggled-in 
mobile  or  cellular  phone  to  instruct  a friend 
or  family  member  to  send  the  money  to  a 
person  designated  by  the  Floor  Supervisor. 
All  money  is  typically  sent  by  a Western 
Union  money  gram.  Only  after  the  money 
arrives  at  its  destination  and  the  Floor  Su- 
pervisor is  notified  via  separate  cell  phone 
or  pager,  are  the  drugs  distributed  to  the 
buyer.  The  money  is  then  placed  into  an 
unknown  bank  account,  the  indictment 
says. 

The  quantity  of  drugs  alleged  in  the  in- 
dictment is  not  large  when  compared  to 
published  reports.  One  kilogram  of  heroin,  5 
kilograms  of  cocaine,  and  a “detectable” 
amount  of  marijuana  is  the  total  amount  of 
narcotics  alleged  in  the  indictment.  In  con- 
trast, a press  release  issued  by  the  U.S. 
Department  of  Justice  describe  the  amounts 
as  “multi-kilograms  of  heroin,  cocaine  and 
detectable  amounts  of  marijuana.” 

The  amount  of  weapons  found  inside 
the  walls  of  Puerto  Rico’s  prisons,  though, 
is  staggering.  Among  the  weapons  found  in 
the  possession  of  Puerto  Rican  prisoners, 
according  to  the  indictment,  are  seven  rifles, 
a machine  gun,  12  pistols,  magazines,  1,000 
rounds  of  ammunition,  and  two  bullet-proof 
vests  found  at  the  Bayamon  Annex  prison, 
a .25  caliber,  a 9mm,  and  a Berretta  pistol, 
with  two  large  capacity  magazines  and  25 


On  March  5,  2003,  Jerry  Watkins 
settled  his  wrongful  conviction  law- 
suit against  the  Hancock  County  sheriff’s 
department  inlndianapolis  and  the  Indianapo- 
lis police  department.  Watldns  was  convicted 
of  murdering  his  1 1 year  old  sister  in  law  and 
was  sentenced  to  60  years  in  prison.  Watkins 
was  eventually  exonerated  and  released  from 
prison  after  serving  14  years  in  custody. 

Watkins  filed  suit  against  the  sheriff  and 
police  department  alleging  that  that  they  and 
the  prosecutor’s  office  jointly  fabricated  evi- 


rounds  of  ammunition  each  found  at  Zarzal 
prison;  and  a .38  caliberpistol  with  an  oblit- 
erated serial  number  found  at  the  Centro 
Detencion  del  Oeste  Mayaguez  facility. 

In  addition  to  the  drugs  and  weapons, 
the  indictment  also  charges  several  of  the 
defendants  with  intentionally  using  a com- 
munication facility  to  further  their  criminal 
conspiracy.  Numerous  telephone,  mobile 
phone,  cellular  phones  and  pagers  were 
found  in  the  possession  of  prisoners  alleg- 
edly involved  in  the  smuggling  operation. 

The  conspiracy  was  so  well  organized 
that  despite  the  joint  investigation  by  the 
FBI  Safe  Streets  Task  Force,  Puerto  Rican 
police,  San  Juan  police,  Puerto  Rico  Depart- 
ment of  Corrections,  and  the  U.S.  Attorney’s 
Office,  several  unindicted  co-conspirators 
were  named  in  the  indictment,  the  final  des- 
tination of  the  drug  profits  is  unknown,  and 
some  defendants  were  identified  only  by  a 
nickname.  No  staff  members  or  employees 
were  named  in  the  indictment  which  would 
indicate  either  gross  corruption  or  gross  in- 
competence on  the  part  of  prison  officials  in 
Puerto  Rico. 

The  indictment  seeks  forfeiture  of  all  as- 
sets directly  or  indirectly  derived  from  the 
drug  smuggling  operation,  which  the  indict- 
ment alleges  reached  $2  million.  In  the  event 
none  of  these  proceeds  are  located,  the  in- 
dictment seeks  forfeiture  of  all  of  the 
defendants’  other  property,  up  to  $2  million. 
Under  21  U.S.C.  § 853(p),  each  defendant 
who  is  convicted  is  jointly  and  severally  li- 
able for  the  $2  million  forfeiture.  See:  United 
States  v.  Rivera- Adorno,  USDC  D PR,  Case 
No.  03-  .■ 


dence  indicating  his  guilt  and  suppressed 
evidence  that  would  have  proven  his  inno- 
cence at  trial.  Rather  than  proceed  to  trial  on 
the  civil  claims,  the  defendants  settled.  The 
county  agreed  to  pay  Watkins  $465,000  and 
the  city  police  department  paid  $10,000. 
Watldns  was  represented  by  Indianapolis  at- 
torney Richard  Waples  of  Waples  and  Hangar. 
See:  Watkins  v.  Hancock  County  Sheriff,  US 
DC,  SD  IN,  Case  No.  IP00-C- 1986  B/S.H 


$475,000  Settlement  for  Wrongly 
Convicted  Indiana  Ex-Con 


April  2004 


20 


Source:  National  Jwy  Verdict  Reporter 

Prison  Legal  News 


Brooklyn  MDC  Guard  Pleads  Guilty  to  Raping  Prisoner 

by  Matthew  T.  Clarke 


On  October  17, 2002,  Randy  Denjen, 
a guard  lieutenant  at  the  Brooklyn, 
New  York  Metropolitan  Detention  Center 
(MDC)  pleaded  guilty  to  charges  of  caus- 
ing a prisoner  to  engage  in  sexual  contact 
by  threatening  and  placing  her  in  fear,  in 
violation  of  18  U.S.C.  § 2242(1),  and  mak- 
ing a false  statement  to  the  FBI  regarding 
the  rape,  in  violation  of  18  U.S.C.  § 1001. 
The  district  judge  enhanced  the  sentence 
four  levels  for  use  of  force  even  though 
the  guard  did  not  use  a weapon  or  threaten 
to  harm  the  victim. 

The  victim  was  a 24  year-old  mother  of 
two  from  London,  England,  who  was  in  iso- 
lation, on  suicide  watch,  while  awaiting 
sentencing  following  her  plea  of  guilty  to 
importation  of  ecstasy  into  the  U.S.  Her  cell 
was  underground  and  isolated  from  the  rest 
of  the  prison.  She  was  5’ 7”  tall  and  weighed 
108  pounds. 

Dejen  was  6’5”  tall  and  weighed  285 
pounds  on  November  24,  2001,  the  day  of 
the  attacks.  At  around  midnight,  Denjen  be- 
gan talking  to  the  victim  about  her  sexuality 
through  the  cell  door.  He  entered  her  cell 


and  requested  sex,  which  she  refused.  Ig- 
noring repeated  polite  refusals,  Dejen  forced 
his  tongue  into  her  mouth,  unzipped  his 
pants  and  placed  her  hand  on  his  penis  while 
he  masturbated. 

The  victim  testified  that  she  felt 
physically  sick  and  was  terrified  that  he 
would  hurt  her  at  this  point.  Denjen  left, 
but  returned  about  15  minutes  later  and 
repeated  his  request  for  sex.  The  victim 
refused.  Denjen  tried  to  force  his  tongue 
into  her  mouth,  but  she  clenched  her 
teeth.  He  asked  her  to  kiss  his  penis  which 
she  eventually  did  out  of  fear.  He  then 
grabbed  her  jumpsuit,  unbuttoned  two  but- 
tons, and  touched  her  sexually  with  his  hand. 
Then  he  left  again. 

Denjen  returned  later  and  gave  her  a 
cigarette,  but  removed  it  from  her  mouth 
and  began  kissing  her  and  forcing  his 
tongue  into  her  mouth.  He  ordered  her  to 
take  off  her  jumpsuit,  but  leave  one  leg  in 
so  she  could  put  it  on  quickly  if  someone 
came.  She  did  so  out  of  fear,  but  refused 
to  spread  her  legs.  Denjen  forced  her  legs 
apart  and  eventually  forced  his  penis  into 


her,  pinning  her  to  the  cell  floor  and  wall 
with  his  body.  The  rape  was  interrupted 
by  the  arrival  of  a female  guard  in  the  isola- 
tion area. 

Denjen  claimed  that  the  use  of  force 
enhancement  was  improper  because  he  nei- 
ther used  a weapon  nor  physically 
threatened  the  victim.  However,  the  court, 
applying  the  reasoning  of  United  States  v. 
Lucas,  157  F.3d  998  (5th  Cir.  1998),  stated 
that  the  disparity  in  power  between  a guard 
and  a prisoner,  combined  with  physical  force, 
is  sufficient  to  satisfy  the  force  requirement 
of  18  U.S.C.  § 2241.  Furthermore,  as  stated  in 
United  States  v.  Lauck,  905  F.2d  15  (2d  Cir. 
1990),  “the  statute  requires  only  the  use  of 
‘force,’  not  of  ‘significant  violent  action  or 
threats.’  In  this  case,  the  victim  was  in  an 
isolated  location  and  her  egress  was  blocked 
by  Denjen.  The  fact  that  she  did  not  try  to 
fight  off  Denjen  nor  summon  help  in  no  way 
mitigates  the  use  of  force.”  The  disparity  in 
size  was  also  significant.  Thus,  the  four-level 
enhancement  was  applied.  See:  United 
States,  v.  Denjen,  258  F.Supp.2d  194  (E.D.N.  Y. 
2003).  ■ 
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The  Soft  Cage:  Surveillance  in  America, 
From  Slave  Passes  to  the  War  on  Terror 

by  Christian  Parenti,  (Basic  Books,  2003)  273  pp.,  $24.95  cloth 
Review  by  Scott  Christianson 


Big  Brother  is  watching.  He  may  not 
be  able  to  find  Osama  Bin  Laden  or 
identify  the  Anthrax  Attacker,  but  he  sure  as 
hell  keeps  close  track  of  you  and  me. 

In  The  Soft  Cage,  scholar-journalist  Chris- 
tian Parenti  surveys  the  sinister  development 
of  surveillance  in  the  US,  showing  how  webs 
of  often-invisible  tracking  systems  have  cap- 
tured members  of  a “free”  society  as  tightly 
and  completely  as  Orwell  and  Huxley  warned, 
and  turned  our  world  into  more  of  a totalitarian 
cage  than  any  of  us  ever  realized. 

Those  who  weren’t  paranoid  before  they 
read  this  book,  may  feel  a lot  more  frightened 
the  next  time  they  pick  up  a cell  phone,  turn 
on  a computer,  shop  at  a store,  use  an  E-Z 
pass,  or  watch  cable  TV.  For  some,  the  pros- 
pect of  facing  a website  “cookie”  may  prove 
pretty  terrifying  after  you’ve  seen  what 
Parenti  has  to  say. 

Parenti  holds  a Ph.D.  in  sociology  from 
the  London  School  of  Economics  and  is  a vis- 
iting fellow  at  CUNY  Graduate  Center.  He  is 
the  author  of  Lockdown  America:  Police  and 
Prisons  in  the  Age  of  Crisis  [Editor’s  Note: 
Which  is  distributed  by  PLN\  and  sometimes  can 
be  heard  giving  talks  on  alternative  radio. 

His  libertarian  alarm  transcends  John 
Ashcroft,  but  one  gets  the  sense  from  his 
writing  that  the  author  raced  to  get  his  find- 
ings into  print  before  it  was  too  late.  Lucky 
for  us,  he  succeeded. 

Although  Parenti’s  archaeology  isn’t 
exhaustive  or  over-stated,  his  breathless  ex- 
posure of  so  many  invasions  of  our  privacy 
should  make  us  all  wonder  where  we  are 
headed  and  what  finally  will  cause  the  hid- 
eous spider  to  claim  us  for  his  lunch. 

And  while  his  chilling  account  points  out 
today’s  watchdog  tactics  are  simply  the  latest 
encroachment  in  a slow  but  steady  expansion 
of  surveillance  undertaken  in  this  country  since 
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colonial  times,  the  quickened  pace  of  today’s 
intrusions  seems  to  suggest  that  we  have  al- 
ready been  invaded  by  a Trojan  Horse  against 
which  our  so-called  legal  and  political  safe- 
guards are  hopelessly  outclassed. 

The  book  offers  an  interesting  discus- 
sion about  the  origins  of  modern  policing, 
photography,  Bertillonage  and  dactylos- 
copy (fingerprinting),  before  finally  tracing 
the  development  of  new  digital  technolo- 
gies for  spying  and  tracking  human  beings. 
The  reader  is  shown  how  one  after  another 
of  America’s  precious  freedoms  and  luxu- 
ries, such  as  the  lure  of  automobile  travel 
and  the  marvel  of  rapid  package  delivery, 
becomes  a leash  that  binds. 

Within  this  computerized  landscape, 
struggle  seems  futile,  though  the  author  val- 
iantly urges  us  to  stand  and  fight.  “What 
would  it  take  to  wind  back  the  ‘thousand 
things’  that  make  up  the  soft  cage?”  Parenti 
asks.  As  he  sees  it,  “Only  sustained  protest 
will  compel  regulators  to  tell  corporations, 
police,  schools,  hospitals,  and  other  insti- 
tutions that  there  are  limits.” 


On  June  10,  2003,  the  Court  of 
Claims  in  Rochester,  New  York, 
awarded  $435,000  for  pain  and  suffering  to  a 
New  York  prisoner  who  was  injured  when  a 
forklift  tire  exploded  in  his  face. 

Prisoner  Clay  Rumley  was  attempting 
to  repair  a forklift  tire  in  the  garage  of  the 
Wende  Correctional  Facility  in  Alden,  New 
York  when  the  tire  exploded,  driving  the 
wheel’s  metal  rim  into  the  right  side  of  his 
face. 

Surgery  was  required  to  repair  the  dam- 
age which,  according  to  the  supervising 
surgeon,  included  a fractured  jaw  and  right 
cheekbone,  collapsed  sinuses,  a displaced 
eyeball  which  was  permanently  scarred,  and 
nerve  damage  to  his  eye  and  face.  The  plates 
and  wires  used  to  repair  the  bones  around 
his  eyes  remain  embedded  in  his  skull. 

Rumley  testified  that  he  is  now  forced 
to  take  pain  relievers  every  day  to  alleviate 
stabbing  pain  in  his  eyeball,  throbbing  pain 
in  his  face  resulting  from  exposure  to  heat 
or  cold,  and  pain  in  his  teeth  and  gums.  Also, 


One  of  the  book’s  central  lessons  seems 
to  be  that  America’s  obsessive  war  against 
“them” — slaves,  criminals,  communists,  wel- 
fare cheats,  and  terrorists — has  ultimately 
worked  to  establish  a machinery  of  control 
that  menaces  everyone,  everywhere — it  is  a 
mentality  that  threatens  the  globe. 

Yet  if  history  offers  any  guide,  certain 
populations  would  seem  to  be  at  greater  or 
lesser  risk,  depending  on  who’s  in  charge. 

In  the  end,  for  my  taste  the  author 
doesn’t  adequately  confront  Americans’  as- 
tonishing apathy  and  unwillingness  to  resist 
authority,  or  their  inability  to  act  according 
to  their  own  self-interest,  instead  of  blindly 
succumbing  to  their  own  fears  and  close- 
mindedness. Lemmings,  committed  to  their 
own  self-destruction,  couldn’t  be  more  as- 
siduous. | 

Scott  Christianson  is  a longtime  writer 
about  prisons  whose  latest  book  is  Inno- 
cent: Inside  Wrongful  Conviction  Cases 
(NYU Press,  2004).  This  review  is  reprinted 
with  permission  from  empirepage.com. 


Rumley’s  forehead  was  scarred,  areas  of  fa- 
cial skin  remain  discolored,  and  his  face  is 
noticeably  asymmetrical. 

Upon  finding  that  Rumley  will  suffer  life- 
long pain  as  a result  of  the  accident,  the 
court  awarded  him  $3 16,500.00  forpastpain 
and  suffering,  and  $408,500.00  for  future  pain 
and  suffering  ($9,500.00  per  year  for  the  43 
years  he  is  expected  to  live),  for  a total  of 
$725,000. 

However,  the  court  determined  that 
Rumley  was  40%  responsible  for  his  injury 
while  the  State  was  60%  responsible.  Thus, 
after  a 40%  reduction,  the  award  for  past  pain 
and  suffering  was  $189,900  and  the  award 
for  future  pain  and  suffering,  was  $245,100, 
for  a total  of  $435,000. 

Rumley  was  represented  by  Joseph  R 
Muenkel  of  the  Buffalo,  New  York  firm 
Rosenthal,  Siegel,  Muenkel,  & Maloney.  See: 
Rumley  v.  State  of  New  York,  Court  of  Claims, 
Rochester,  Case  No.  93 170.  | 

Source:  www.verdictsearch.com 
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Asset  Forfeiture  Defense  Manual 

by  Brenda  Grantland,  Judy  Osburn  and  Susan  Raffanti; 
Liberty  Press,  San  Francisco,  CA,  Nov.  2001;  500  pp.  (soft-back) 
Vol.  1:  Substantive  Law  and  Administrative  Procedure; 
Review  by  John  E.  Dannenberg 


You  may  have  thought  your  troubles 
were  over  when  you  were  pros- 
ecuted for  a state  or  federal  crime,  until  your 
friendly  U.S.  Government  - who  in  its  infinite 
wisdom  has  discovered  that  crime  does  pay 
- now  comes  after  your  personal  assets  as  a 
forfeiture  for  your  criminal  activities  or  those 
of  a family  member.  That’s  the  bad  news.  The 
good  news  is  that  there  is  now  available  an 
engaging,  comprehensive  self-help  manual 
on  how  to  defend  yourself  against  such  fed- 
eral forfeiture. 

Forfeiture  defense  attorney  Brenda 
Grantland  and  victim/ survivor  Judy  Osburn 
are  key  activists  in  F.E.A.R.  (Forfeiture  En- 
dangers American  Rights  Foundation)  and 
authors  of  this  narrowly  focused  but  spir- 
ited (dedicated  to  George  Orwell!)  treatise 
on  how  to  get  the  government’s  grub  hooks 
off  of  your  property. 

Because  the  federal  laws  are  so  com- 
plex by  themselves,  this  planned  two  volume 
set  cannot  also  cover  state  forfeiture  de- 
fense, although  undoubtedly  some  of  the 
constitutional  principles  invoked  would 
carryover.  Despite  these  complexities,  this 
scholarly  text  is  written  in  an  easy  to  follow 
conversational  style,  suitable  for  use  either 
by  attorneys  or  pro  per  litigators. 

Federal  asset  forfeiture  is  grounded  in  a 
1984  law  which  has  been  expanded  each  year 
since.  The  Civil  Asset  Forfeiture  Reform  Act 
of 2000  (CAFRA),  18  U.S.C.  § 981,  where  the 
Manual  begins  by  dissecting  the  statutory 
language,  was  the  first  effort  at  forfeiture  re- 
form. Next,  the  authors  cover  the  principles  of 
forfeiture,  including  its  historical  develop- 
ment from  Biblical  days,  the  distinctions 
between  civil  and  criminal  forfeitures  and  bed- 
rock U.S.  Supreme  Court  case  law  covering 
Eighth  Amendment  Excessive  Fines  Clause 
and  Fifth  Amendment  Taldngs  Clause  attacks. 

Chapter2  examines  18  U.S.C.  § 981  et  seq. 
as  to  requisite  elements  of  proof,  as  well  as 
forfeitures  under  related  statutes  regarding 
drugs,  continuing  criminal  enterprises,  gam- 
bling, firearms  violations,  money  laundering, 
mail  and  wire  fraud,  financial  transaction 
fraud,  bankruptcy  fraud,  smuggling,  credit 
card  fraud,  computer  fraud,  loan/bank  fraud, 
immigration  fraud,  and  racketeering. 

Chapter  3 explains  the  legal  theory  of 
forfeiture  - parsing  the  elements  of  “contra- 


band,” “traceability”  and  “facilitation.”  It 
concludes  with  a note  on  fugitive 
disentitlement,  nicely  distinguishing  such 
abandonment  from  Chapter  4’s  discussion 
of  the  “innocent  owner”  defense.  Chapter  5 
addresses  standing  and  ownership  defense 
issues,  expressly  covering  corporate  own- 
ership, spousal  ownership,  heirs,  minor 
children,  guardian  ownership,  joint  owner- 
ship and  creditor  status. 

In  Chapter  6,  the  text  turns  to  trial  is- 
sues: denial  of  speedy  trial,  jurisdiction, 
statutes  of  limitations,  entrapment,  vague- 
ness, and  Fifth  and  Eighth  Amendment 
protections  [noting  that  double  jeopardy  and 
Bill  of  Attainder  defenses  don’t  work].  Chap- 
ter 7 turns  to  Fourth  Amendment  search  and 
seizure  evidence  suppression  defense,  while 
Chapter  8 goes  further  into  procedural  as- 
pects regarding  seizures. 

Chapter  9 discusses  the  procedures  you 
have  to  comply  with  when  you  get  an  ad- 
ministrative forfeiture  notice;  failure  to 
comply  with  those  procedures  on  time  means 
you  lose  your  right  to  any  judicial  remedy  at 
all.  Chapter  10  discusses  cost  bonds,  sum- 
mary forfeiture  and  time  constraints,  while 
Chapter  1 1 addresses  petitions  for  remission 
and/or  mitigation  and  other  administrative 
remedies. 

The  Manual  has  a very  instructive  1 1 
page  digest  (Appendix  1)  of  key  words  in  the 
CAFRA.  This  is  a great  aid  that  essentially 
cross-indexes  CAPRA  with  relevant  United 
States  Codes.  Finally,  the  Glossary  is  particu- 
larly useful  to  pro  se  litigants  by  defining  terms 
unique  to  asset  forfeiture  defense  law. 

If  Uncle  Sam  is  after  your  assets  after 
alleging  criminal  activity,  your  best  defense 
might  well  be  found  in  the  Asset  Forfeiture 
Defense  Manual,  Vol.  1 available  for  $13 1.00 
from  F.E.A.R,  265  Miller  Avenue,  Mill  Valley 
CA  94941,  (415)  389-8551.  H 
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California  Parole  Violators’  Due  Process  Rights 
Upheld  in  Settlement 


In  a November  17, 2003  Stipulated  Or- 
der for  Permanent  Injunctive  Relief 
(PI),  defendant  California  prison  officials 
settled  a nine-year  old  federal  class  action 
suit  brought  by  parolees  whose  due  process 
rights  in  parole  violation  proceedings  had 
been  consistently  unconstitutionally  abused. 
The  PI,  which  commences  on  July  1,  2004 
and  becomes  fully  effective  by  July  1, 2005, 
will  provide  for  probable  cause  hearings 
within  1 3 business  days  after  placement  of  a 
parole  hold,  final  revocation  hearings  within 
35  calendar  days  of  the  hold,  and  appointed 
counsel  at  all  hearings  with  subpoena  power 
for  witnesses  and  evidence.  Most  signifi- 
cantly, for  minor  parole  violations  not 
affecting  public  safety,  alternative  remedial 
sanctions  other  than  prison  will  be  offered 
beginning  in  January,  2004,  with  a stated  goal 
of  reducing  returns-to-custody  by  up  10% 
in  2004  and  30%  by  2006. 

In  1994,  prisoner  Jerry  Valdivia  began 
what  became  a class  action  suit  on  behalf  of 
parolees  at  large  and  those  back  in  custody, 
alleging  that  California’s  unitary  parole  re- 
vocation procedure  (i.e.,  having  no 
pre-revocation  probable  cause  step), 
coupled  with  re-incarceration  of  up  to  six 
months  with  no  hearing  at  all,  violated  Con- 
stitutional rights  announced  in  Morrissey  v. 
Brewer,  408  U.S.  481  (1972)  and  Gagnon  v. 
Scarpelli,  411  U.S.  778  (1973).  Chief  Judge 
Emeritus  Lawrence  K.  Karlton  ruled  in  2002 
that  California’s  procedure  was  unconstitu- 
tional and  must  be  revised.  (See:  Valdivia  v. 
Davis,  206  F.Supp.2d  1068  (E.D.  CA2002); 
PLY,  Jan.  ’03,p.l6.) 

The  PI  (signed  by  plaintiffs’  attorneys 
Michael  Bien  of  San  Francisco  and  Donald 
Specter  of  the  Prison  Law  Office)  was  final- 
ized by  the  court  after  a March  8, 2004  fairness 
hearing.  Operating  prospectively  only,  it  will 
serve  both  to  provide  due  process  of  law  as 
well  as  contain  costs  during  California’s  bud- 
get crisis  by  reducing  the  prison  population. 
(See  PLN,  Nov.  ‘03,p.l  “Bloated  Prison  Bud- 
get Fuels  California’s  Degenerative 
Incarceration  Spiral.”)  Although  no  money 
damages  or  retroactive  relief  were  asked  for 
and  none  will  be  awarded  in  this  class  ac- 
tion, the  settlement  does  not  affect  one’s 
right  to  sue  for  damages  or  to  file  a writ  of 
habeas  corpus. 

Central  to  the  PI  is  the  Valdivia  Remedial 
Plan  (Plan).  Under  this  plan,  upon  the  event 
of  an  alleged  parole  violation,  the  parole 
agent  will  screen  out  eligible  candidates  for 


an  alternative  disposition  to  the  usual  no- 
hearing “cuff  ‘em  and  bus  ‘em”  return  to  a 
California  Department  of  Corrections  (CDC) 
Reception  Center.  Such  alternatives,  avail- 
able for  what  are  deemed  “administrative” 
violations,  include  diversion  to  a substance 
abuse  program,  electronic  monitoring,  self- 
help  outpatient/aftercare  programs  and 
alternative  placement  in  structured  and 
supervised  environments.  Very  importantly, 
an  alternative  sanction  does  not  count  as  a 
parole  violation  and  therefore  does  not 
make  the  parolee  presumptively  ineligible 
for  discharge  after  13  months. 

If  alternative  sanctions  are  not  initially 
granted,  they  may  yet  be  after  a probable 
cause  analysis  (completed  within  3 busi- 
ness days)  is  reviewed  by  the  Parole 
Administrator  (done  within  4 more  days), 
or  by  mutual  agreement  prior  to  the  prob- 
able cause  hearing.  Otherwise,  the 
probable  cause  hearing  must  be  held 
within  6 more  business  days,  wherein  an 
attorney  [state  trained  for  this  work]  is 
appointed  and  evidence  presented.  If 
probable  cause  is  found  and  the  parolee 
rejects  the  proposed  initial  violation  term 
or  alternative  sanction,  a full  revocation 
hearing  must  be  held  within  35  calendar 
days  after  the  hold  placement,  again  with 
attorney  representation. 

The  main  objective  of  the  Plan  is  to 
reduce  returns  to  custody  for  parole  viola- 
tions which  in  and  of  themselves  present 
no  imminent  threat  to  public  safety.  This 
includes  substance  abuse  violations  and 
technical  violations,  e.g.,  being  late  for  a 
parole  appointment.  Failure  to  complete  the 
alternative  sanction  could  result  in  a return 
to  custody.  At  all  phases  of  the  Plan,  ADA 
accommodations  per  Armstrong  v.  Davis, 
295  F.3d  895  (9th  Cir.  2001)  shall  be  pro- 
vided, including  the  availability  of  all  forms 
in  Spanish.  Whenever  needed,  foreign  lan- 
guage translators  shall  be  provided. 

Michael  Brady,  Deputy  Secretary  of 
the  Youth  and  Adult  Correctional  Agency 
[which  oversees  CDC  and  the  parole  board] 
refuted  victims’  rights  groups  and  prison 
guards  union  suggestions  that  the  Plan  was 
“soft  on  crime.”  Instead,  Brady  said  “We 
are  taking  people  whose  underlying  prob- 
lem is  substance  abuse  and  making  sure 
they  get  help  and  get  the  tools  they  need 
to  become  law-abiding  citizens.” 

This  underlying  problem  was  also 
found  central  in  a November  13,  2003  re- 


port by  the  California  Legislature’s  watchdog 
Little  Hoover  Commission  which  criticized  the 
current  parole  system  for  “recycling”  rather 
than  rehabilitating  parolees.  Separately, 
California’s  Inspector  General  found  that  81% 
of  present  violators  did  not  get  a revocation 
hearing  within  the  45  days  specified  by 
Morrissey. 

The  PI  also  provides  for  monitoring  ev- 
ery 90  days,  with  the  court  retaining 
jurisdiction  for  enforcement.  Importantly,  it 
was  stipulated  that  this  is  not  a “civil  case 
with  respect  to  prison  conditions”  and  that 
the  PI  is  not  governed  by  the  Prison  Litiga- 
tion Reform  Act  (PLRA)  (18  U.S.C.  § 3626). 
Two  remaining  unresolved  claims  left  for  in- 
formal resolution  are  Due  Process  and  Equal 
Protection  claims  as  to  defendants’  adminis- 
trative appeals  process  and  prisoners’ 
revocation  extension  hearing  rights.  See: 
Valdivia  v.  Schwarzenegger,  No.  CIV-S-94- 
0670  (USDC  E.D.  CA),  Stipulated  Order  For 
Permanent  Injunctive  Relief,  Nov.  17,  2003. 

Although  attorney  Donald  Specter  hailed 
the  settlement  as  a “radical”  improvement 
over  the  unconstitutional  and  costly  ways  of 
the  past  [indeed,  it  could  serve  as  a model  for 
other  states],  it  isn’t  clear  that  the  Fat  Lady 
has  finished  singing.  Proof  that  the  Plan  is 
helping  both  parolees  and  taxpayers  will  come 
only  when  imprisoned  violator  body-counts 
decline  by  the  hoped-for  10%  and  30%  goals. 
But  if  the  allure  of  empty  prison  beds  serves 
only  to  foment  more  frequent  prison-job-pro- 
tecting parole  sweeps,  overall  expenditures 
will  increase  when  alternative  remediation 
costs  simply  become  additive  to  unremitting 
prison  costs. 

Indeed,  California  could  take  a page  from 
the  book  of  the  United  States,  which  frugally 
eliminated  the  concept  of  federal  parole.  This 
writer  believes  that  the  path  to  reduced  re- 
cidivism is  to  be  found  in  increasing  the 
incentives  to  keep  released  prisoners  out  - 
rather  than  rewarding  their  return  to  custody. 
Instead  of  fostering  the  current  Les 
Miserables  model  of  hounding  a parolee  un- 
til he  fails,  California  should  pay  a fat  bounty 
to  post-release  counselors  whose  wards  suc- 
cessfully avoid  committing  a new  crime  for 
the  one  and  three  year  benchmarks  commonly 
cited  in  recidivism  studies.  By  investing  a frac- 
tion of  the  billions  currently  spent  on  blindly 
recycling  parolees  to  instead  aid  them  in  stay- 
ing out,  the  degenerative  repression  that 
prisons  bring  - especially  to  poor  people  - 
could  be  abated.  | 
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Former  Warden  and  Two  Jailers  Sentenced 
for  Philadelphia  Jail  Beating 


A former  warden  and  two  former 
guards  were  sentenced  in  federal 
court  for  their  roles  in  connection  with  the 
severe  beating  of  a federal  prisoner  who  was 
being  held  at  a Philadelphia  jail. 

Donti  Hunter,  the  former  Philadelphia  jail 
prisoner,  was  being  held  in  thejail  after  plead- 
ing guilty  to  leading  a violent  Mantua 
crack-cocaine  gang  and  agreeing  to  testify 
against  his  gang  and  the  counselor  who  had 
helped  him  escape  in  1996.  On  March  11, 
1999,  Reginald  Steptoe,  40,  a former  guard, 
took  offense  at  Hunter’s  grabbing  from  a 
sergeant’s  hand  some  marijuana  which  had 
been  found  in  Hunter’s  cell,  running  to  an 
adjoining  cell,  and  flushing  the  evidence. 

Steptoe  beat  Hunter  bloody  using  a pair 
of  handcuffs  as  brass  knuckles.  Cornell  Tyler, 
40,  another  former  guard,  assisted  in  the  beat- 
ings. The  beatings  continued  even  after  Hunter 
was  subdued  and  handcuffed.  Hunter  suffered 
wounds  to  the  face  and  scalp  requiring  nineteen- 
stitches  to  close  and  was  hospitalized  for  several 
days  as  a result  of  the  beating. 

Glen  Guadalupe,  formerly  the  deputy 
warden  of  Curran-Fromhold  Correctional  Fa- 


cility, instituted  a cover  up  by  ordering  a guard 
lieutenant  to  lie  about  the  beating.  Guadalupe 
was  convicted  of  obstruction  of  justice  in  fed- 
eral court  and  sentenced  on  August  7,  2003, 
to  15  months  in  federal  prison  followed  by 
two  years  of  probation.  District  Judge  William 
H.  Yohn,  Jr.  justified  his  deviation  from  the  24 
to  30  months  called  for  in  the  sentencing  guide- 
lines by  stating  that  he  believed  Guadalupe 
deserved  some  leniency.  The  justification  for 
the  leniency  is  difficult  to  comprehend. 
Guadalupe  has  yet  to  accept  responsibility  or 
express  remorse  for  his  criminal  actions  (fac- 
tors which  allow  for  leniency  in  sentencing 
under  the  guidelines).  On  the  contrary,  he 
maintains  that  he  did  nothing  wrong. 

On  July  31, 2003,  the  same  federal  judge 
sentenced  Steptoe  to  30  months  in  federal 
prison.  Yohn  again  ordered  a lighter  sentence 
than  the  57  to  71  months  the  sentencing 
guidelines  called  for.  Yohn  justified  the  re- 
duced sentence  by  ruling  that  Hunter 
instigated  the  incident  by  fleeing  from  the 
cell  search,  attempting  to  destroy  evidence 
and  punching  Steptoe  in  the  eye  as  he  was 
being  handcuffed. 


Expressing  sympathy  for  Steptoe,  Yohn 
said,  “I  know  this  is  a very  difficult  time  for 
you  and  your  family.  I know  that  after  you 
pay  your  debt  to  society  that  you’ll  be  a 
good  citizen,  and  a productive  citizen,  for 
rest  of  your  life.”  Yohn  imposed  only  a nomi- 
nal $600  fine,  noting  that  Steptoe  had  lost 
his  job  and  pension  and  “has  no  net  worth.” 

Tyler  was  due  to  be  sentenced  on  Au- 
gust 21,  2003.  He  also  face  a guideline- 
recommended  sentence  of  57  to  7 1 months  in 
federal  prison.  According  to  prosecutor  An- 
thony J.  Wzorek,  the  lenient  sentences  will 
probably  not  be  appealed  by  the  government. 

In  2002,  Philadelphia  settled  a civil- 
rights  lawsuit  by  paying  Hunter  $125,000. 
[PLN,  June  2003,  p.36].  The  same  jury  which 
convicted  Steptoe,  Tyler  and  Guadalupe  in 
2002,  acquitted  guards  Albert  Payne,  An- 
thony Black  and  retired  Sgt.  Dennis 
Hardeman  of  related  criminal  charges.  One 
wonders  if  the  guards  are  amazed  that  the 
informant  they  beat  informed  on  them.  | 

Sources:  Philadelphia  Inquirer,  Associated 
Press,  Philadelphia  Daily  News. 
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Mississippi  Death  Row  Conditions  Unconstitutional; 
Sweeping  Reforms  Ordered 

by  Bob  Williams 


Hailed  as  the  broadest  ruling  ever  is- 
sued by  a federal  judge  in  a death 
row  conditions  of  confinement  case,  and  a 
precedent  setting  breakthrough  in  prisoners’ 
rights,  conditions  at  Mississippi  State  Peni- 
tentiary Unit  32-C,  Parchman  Death  Row,  were 
found  to  constitute  cruel  and  unusual  pun- 
ishment warranting  sweeping  changes  to  be 
implemented  immediately.  These  changes 
affect  66  male  prisoners  on  death  row. 

Willie  Russell,  facing  execution  since 
1987,  and  five  other  death  row  prisoners  were 
named  plaintiffs  in  a 42  U.S.C.  § 1983  action 
filed  in  July  of  2002.  The  ACLU  National 
Prison  Project’s  (NPP)  attention  was  focused 
on  Unit  32-C  when  several  death  row  prison- 
ers staged  a hunger  strike  protesting  living 
conditions.  Margaret  Winter,  associate  direc- 
tor of  the  NPP,  led  the  fight  against  the 
Mississippi  Department  of  Corrections 
(MDOC). 

The  prisoners  claimed  they  were  delib- 
erately subjected  to  “profound  isolation,  lack 
of  exercise,  intolerable  stench  and  filth,  mal- 
functioning plumbing,  constant  exposure  to 
human  excrement,  dangerously  high  tempera- 
tures and  humidity,  uncontrolled  mosquitoes 
and  insect  infestations,  deprivation  of  basic 
mental  health  care,  and  constant  exposure  to 
severely  psychotic  inmates  in  adjoining  cells.” 
These  conditions  were  alleged  to  cause  death 
row  prisoners  “intense  physical  and  emotional 
pain  and  suffering  which  was  likely  to  cause 
serious  mental  illness  in  previously  healthy 
prisoners  and  mental  breakdown  or  psychosis 
in  less  healthy  prisoners”  which  could  result 
in  premature  death  while  their  death  sen- 
tences were  being  appealed. 

MDOC  sought  dismissal  for  failure  to 
exhaust  administrative  remedies  established 
in  the  ongoing  Mississippi  prisoner  class 
action  lawsuit  begun  in  1971.  See:  Gates  v. 
Collier,  501  F.2d  1291  (5th  Cir.  1974). 

Since  this  action  further  challenged 
MDOC  conditions  of  confinement  it  was  in- 
cluded in  the  Gates  action  and  certified  as  a 
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subclass.  With  consent  of  the  parties  a non- 
jury trial  was  held  on  February  13-15, 2003, 
before  Magistrate  Judge  Jerry  A.  Davis,  a 
former  federal  prosecutor.  On  May  2 1 , 2003, 
Davis  issued  his  findings  of  fact  and  con- 
clusions of  law  awarding  practically  all  relief 
sought  by  the  death  row  prisoners.  The 
MDOC  Corrections  Commissioner,  Chris- 
topher Epps,  “respectfully  disagreed”  with 
the  ruling  and  the  MDOC  subsequently 
filed  a notice  of  appeal. 

The  Court  initially  dispensed  with  the 
MDOC’s  weak  claim  of  exhaustion  by  hold- 
ing that  the  exhaustion  requirement  “is  a 
matter  of  form  over  substance.”  The  neces- 
sary relief  cannot  be  afforded  through  this 
process  and  any  relief  granted  “would  nec- 
essarily impact  previously  entered  orders  of 
this  Court.”  Under  Gates  exhaustion  would 
nevertheless  be  futile  since  this  action  was 
included  in  the  ongoing  Gates  litigation. 

Turning  to  the  conditions  of  confine- 
ment the  Court  commended  the  MDOC  for 
somehow  attaining  American  Correctional 
Association  (ACA)  accreditation  during 
the  pendency  of  this  action  but  noted  that 
this  is  only  a step  and  neither  mooted  the 
issues  nor  automatically  insured  that  con- 
ditions meet  constitutional  standards.  As 
a practical  mattr,  the  worst  prisons  in  the 
country  are  accredited  by  the  ACA.  The 
Court  then  entered  orders  in  several  cat- 
egories of  conditions: 

Sanitation.  As  many  prisoners  know, 
facilities  are  quickly  cleaned  up  just  before 
ACA  inspections  and  thus  Unit  32-C  was 
cleaned,  painted,  and  a general  maintenance 
schedule  prepared.  The  Court  was  not 
fooled  and  detailed  the  pre-ACA  conditions 
where  prisoners  “were  subjected  to  cells 
that  were  extremely  filthy  with  chipped, 
peeling  paint,  dried  fecal  matter  and  food 
encrusted  on  the  walls,  ceilings,  and  bars, 
as  well  as  water  from  flooded  toilets  and 
rain  leaks.”  Prisoners  were  also  forced  to 
change  cells  regularly  and  then  forced  to 
clean  the  new  cell  without  adequate  clean- 
ing supplies,  often  using  their  shower  soap, 
tee  shirts  and  towels.  Compounding  this 
state,  the  cells  were  often  “left  in  horren- 
dous sanitation,”  especially  if  previously 
occupied  by  a mentally  ill  prisoner.  “These 
filthy  conditions  contribute  to  the  infesta- 
tion of  pests  and  play  a role  in  the  mental 
well-being  of  inmates.” 


The  Court  ordered  the  MDOC  to  clean 
the  cells  prior  to  any  moves,  finding  that  while 
prisoners  should  be  required  to  clean  their 
own  cells  they  should  not  have  to  clean  the 
cells  of  others  before  habitation.  Adequate 
cleaning  supplies  and  equipment  must  be  pro- 
vided at  least  weekly. 

Pleating  and  Cooling.  The  average  Mis- 
sissippi Delta  summer  temperature  is  in  the 
nineties  with  high  humidity.  There  is  basically 
no  air  conditioning  but  the  hallways  have  in- 
dustrial-type fans  and  some  prisoners  have 
smaller  fans.  For  the  most  part,  prisoners  must 
choose  between  broiling  in  the  sweltering 
heat  and  stench  of  a closed,  filthy  cell  or  open 
a window,  inviting  potentially  West  Nile 
plagued  mosquitos  in  for  a feeding  frenzy. 
The  probability  of  heat-related  illness  is  ex- 
treme, worse  for  the  mentally  ill  who  may  “not 
take  appropriate  behavioral  steps  to  deal  with 
the  heat.”  Some  prisoner  medications  also 
interfere  with  the  body’s  ability  to  maintain 
normal  temperature.  Prisoners  are  not  pro- 
vided fans  (if  they  don’t  already  have  their 
own),  ice  water,  or  extra  showers  in  response 
to  heat  above  90  degrees.  Dr.  Susi  Vassallo, 
an  expert  on  the  medical  effects  of  heat,  said 
that  “the  heat  index  was  shocking  in  these 
cells”  and  it  was  fortunate  that  no  one  has 
died  from  this  heat. 

The  Court  ordered  a general  preventive 
maintenance  program  reduced  to  writing  and 
daily  temperatures  taken  to  determine  the  heat 
index  on  each  tier.  From  May  through  Septem- 
ber these  measurements  will  be  taken  four  times 
daily.  If  the  heat  index  reaches  90  degrees  or 
above,  each  prisoner  must  have  a fan,  ice  wa- 
ter, and  daily  shower  (compared  to  the  standard 
three  per  week).  The  Court  suggested  that 
these  amenities  be  provided  daily  from  May 
through  September  as  a standard  practice. 

Vermin.  Noting  the  incidence  of  the 
mosquito-born  West  Nile  virus  disease,  the 
Court  found  inadequate  screening  on  cell 
windows  and  screen  mesh  too  large  to  stop 
mosquitoes.  Prisoners  were  forced  into  a 
Flobson’s  choice  between  heat  and  insect 
bites;  roaches  and  other  vermin  notwithstand- 
ing. The  Court  ordered  all  window  screens 
repaired  with  18-gauge  or  better  screen  and 
ACA  Standards  adhered  to  for  roaches  and 
other  vermin. 

Plumbing.  The  primary  problem  was  de- 
scribed as  “ping-pong  toilets”  where  “fecal 
and  other  matter  flushed  by  a toilet  in  one  cell 
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will  bubble  up  in  the  adjoining  cell  unless 
the  toilets  are  flushed  simultaneously.”  The 
MDOC  claims  it  is  a matter  of  calibration  but 
recalibrating  did  not  resolve  the  problem. 

Finding  that  “no  one  in  a civilized  soci- 
ety should  be  forced  to  live  under  conditions 
that  force  exposure  to  another  person’s 
bodily  waste”  and  “no  matter  how  heinous 
the  crime  committed,  there  is  no  excuse  for 
such  living  conditions,”  the  Court  ordered  a 
plan  presented  within  60  days  to  eradicate 
the  problem.  Davis  was  skeptical  of  the 
“recalibration”  story. 

Lighting.  Cell  lighting  was  character- 
ized as  “grossly  inadequate”  with  typical 
foot-candles  between  two  and  four  with  the 
maximum  at  seven  or  eight,  or  10%-40%  of 
adequate  minimum  lighting.  The  Court  or- 
dered the  lighting  in  each  cell  upgraded  to 
20  foot-candles. 

Laundry.  The  MDOC  conceded  that  a 
laundry  problem  caused  prisoner’s  clothes 
to  be  returned  foul-smelling,  necessitating 
prisoners  to  wash  their  clothes  again  by  hand 
or  skip  laundry  service.  The  MDOC  claims 
prisoners  wash  their  clothes  anyway  as  part 
of  the  “prisoner  culture.” 

Finding  that  prisoners  may  wash  their 
own  laundry  as  “a  reasoned  choice,  not  one 
brought  on  by  necessity”  and  are  entitled  to 
clean  laundry  sans  the  foul  smell,  the  Court 
ordered  laundry  properly  washed,  including 
proper  chemical  agents. 

Mental  Health.  Ten  percent  of  the  death 
row  prisoners  are  characterized  as  “severely 
psychotic”  while  many  more  are  “diagnosed 
with  quantifiable  mental  health  problems.” 
The  result  ranges  from  screaming  at  night, 
causing  sleep  deprivation  to  others,  to 
throwing  feces  and  generally  making  life  mis- 
erable. Oakland  psychiatrist  Terry  A.  Kupers 
called  the  conditions  “cruel,  harsh  and  in- 
humane” and  said  “the  presence  of  severely 
psychotic  prisoners  who  fouled  their  cells, 
stop  up  their  toilets,  flood  the  tiers  with  ex- 
crement and  keep  other  prisoners  awake  all 
night  with  their  incessant  screams  and 
shouts  [is]  virtually  certain  to  cause  medical 
illnesses  and  a destruction  of  mental  stabil- 
ity and  functioning.”  Kupers  also  noted  that 
“there  are  essentially  no  other  mental  health 
services”  than  medication  which  the  Court 
found  is  sporadically  monitored  and  can  “re- 
sult in  life-threatening  situations  due  to  the 
toxicity  of  those  [psychotropic]  drugs.”  Even 
exams  are  not  done  in  private  and  are  thus 
heard  by  neighboring  prisoners  and  guards. 
“The  isolation  of  Death  Row,  along  with  the 
inmates’  pending  sentences  of  death  and  the 
conditions  at  Unit  32C,  are  enough  to  weaken 
even  the  strongest  individual,”  Davis  found. 


Finding  that  “if  the  state  is  going  to  ex- 
act the  ultimate  penalty  against  these 
inmates,  it  must  meet  the  mental  health  needs 
of  each  Death  Row  inmate  and  not  merely 
warehouse  them,”  the  Court  ordered  that  the 
new  healthcare  vendor  must  comply  with  the 
ACA  and  the  National  Commission  on  Cor- 
rectional Healthcare  medical  and  mental 
health  standards.  Private,  comprehensive, 
annual  mental  health  exams  were  ordered. 
Prisoners  with  psychosis  and  severe  mental 
health  illness  must  be  housed  separately.  All 
medications  are  to  be  monitored  in  accor- 
dance with  appropriate  medical  standards. 
All  counseling  and  evaluations  are  to  be 
conducted  in  private. 

Exercise.  Prisoners  raised  several  exercise 
related  claims  including  wearing  “flip-flops” 
in  an  exercise  pen  without  water  or  shade. 

Finding  inadequate  proof  of  most  exer- 
cise claims  the  Court  did  order  access  to 
sneakers  prior  to  entering  the  exercise  pen 
and  that  water  and  shade  be  provided. 

Finally,  the  Court  found  replacing  the 
smoke  detection/fire  alarm  system  mooted 
these  claims.  Further,  while  some  hot  food 
occasionally  dropped  below  the  optimal  tem- 
perature  of  140  degrees,  there  was  no 
evidence  establishing  inadequate  food  han- 
dling or  preparation. 

In  making  its  ruling,  the  Court  found 
these  conditions  amounted  to  cruel  and  un- 
usual punishment  in  violation  of  the  Eighth 
Amendment  in  that  officials  knew  the  condi- 
tions posed  a substantive  risk  of  harm.  See: 
Farmer  v.  Brennan,  114  S.Ct.  1970  (1994). 
The  Court  found  officials  were  also  deliber- 
ately indifferent  to  prisoner’s  serious  mental 
health  needs,  a no  less  serious  violation  of 
the  Eight  Amendment  than  deliberate  indif- 
ference to  serious  medical  needs. 

In  a reciprocal  twist,  Judge  Davis  said 
that  officials  violated  the  Eight  Amendment 
when  their  treatment  “offend[s]  contempo- 
rary concepts  of  decency,  human  dignity,  and 
precepts  of  civilization  which  we  profess  to 
possess.”  He  was  quoting  the  U.S.  Supreme 
Court  in  Hope  v.  Pelzer,  122  S.Ct.  25082514 
n.  6 (2002),  who  in  turn  were  quoting  the 
Fifth  C ircuit  in  their  1974  findings  in  the  origi- 
nal Gates  class  action  of  which  this  Death 
Row  action  is  now  a subclass. 

Davis  sternly  advised  the  MDOC  that 
“monetary  considerations  will  not  be  con- 
sidered by  the  court  as  a legitimate  reason 
for  noncompliance,”  a position  the  MDOC 
attempted  in  Gates  and  which  was  rejected 
by  the  Fifth  Circuit  in  1974.  Davis  added  that 
“it  is  the  duty  of  the  State  of  Mississippi  to 
meet  these  minimal  standards  of  decency, 
health  and  well-being.” 


This  case  impacted  both  sides  of  the 
criminal  justice  fence.  Caro ly  in  Clayton,  co- 
founder of  Survival  Inc.,  a victim’s  rights 
group,  agreed  with  the  decision  and  said 
“even  though  they’ve  done  some  horrific 
things,  they  are  still  human  beings.” 

Margaret  Winter  was  assisted  by  vol- 
unteer attorney  Steve  Hanlon  of  the 
Washington  Law  firm  of  Holland  & Knight. 
See:  Russell  v.  Johnson,  2003  WL  22208029 
(N.D.  Miss.  2003).  ■ 

Additional  Sources:  Associated  Press,  Los 
Angeles  Times,  ACLU.ORG. 
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Canadian  Prisoner  Dies  After  Drinking 
Drug-Laced  Vomit,  Others  Charged 

by  Michael  Rigby 


Prisoners  at  the  Pine  Grove  Correc- 
tional Centre  in  Prince  Albert, 
Saskatchewan  (Canada)  have  been  drinking 
each  other’s  drug-laced  vomit  in  order  to  get 
high.  One  woman  has  died  as  a result  of  this 
gut-wrenching  practice,  and  three  others 
have  been  charged  with  drug  trafficking. 

Sonia  Faith  Keepness,  37,  was  found 
dead  in  her  cell  at  the  Pine  Grove  women’s 
prison  on  February,  19,  2002.  She  had  just 
begun  a 19  month  sentence  for  possession 
of  criminal  proceeds  and  drug  trafficking.  A 
Coroner’s  inquest  determined  that  Keepness 
likely  died  from  ingesting  a lethal  combina- 
tion of  methadone  and  librium. 

Keepness  apparently  drank  two  hits  of 
methadone-laced  vomit  and  took  4 pills  of 
librium,  a tranquilizing  drug,  the  day  she  died. 
Fellow  prisoners  Candace  Dawn  Ahenakew 
and  Tanya  Mae  Cappo  (who  was  Keepness’s 
aunt)  admitted  that  after  receiving  their  daily 
dose  of  methadone,  the  two  returned  to  their 
cells  and  regurgitated  their  stomach  contents 
into  a container  for  Keepness. 


Methadone  is  a potent  narcotic  pain- 
killer sometimes  prescribed  to  drug  addicts 
because  it  alleviates  the  unpleasant  symp- 
toms associated  with  the  withdrawal  from 
heroin,  morphine  and  other  opiates.  At  the 
Pine  Grove  infirmary,  prisoners  in  the  metha- 
done program  receive  a daily  dose  of  the 
drug  mixed  with  orange  juice. 

Though  it  sounds  disturbing,  prison- 
ers routinely  traded  their  methadone-laced 
vomit  for  certain  favors  from  other  prison- 
ers, said  Prince  Albert  City  Police  Staff  Sgt. 
John  Hareuther  at  the  inquest. 

According  to  Ahenakew,  women  at  the 
jail  were  so  desperate  to  get  high  they 
would  do  anything.  “Methadone  is  a pow- 
erful drug.  They  wanted  to  get  high  and 
they  were  desperate  enough  to  drink 
someone’s  puke,”  she  says. 

Ahenakew  and  Cappo  were  charged 
with  trafficking  methadone  to  Keepness. 
Charges  were  brought  against  a third  pris- 
oner, Redenah  F aith  Thomas,  for  providing 
Keepness  with  the  librium. 


Cappo  was  sentenced  on  March  22, 2003, 
to  53  days  for  her  part  in  Keepness’s  death. 
She  received  time  served.  The  sentences  of 
the  other  two  women  are  unknown. 

Pine  Grove  guard  Katie  Samson  admit- 
ted during  the  inquest  that  she  had  been 
aware  ofpossible  methadone  abuse  at  the  jail 
for  months  before  Keepness  died. 

Ray  Keepness,  one  of  Sonia’s  sons,  is 
upset  that  nothing  was  done.  “It  was  commonly 
known  throughout  the  jail  by  the  staff  and  in- 
mates,” he  said.  “You  know  it  should’ve  been 
brought  to  the  attention  of  the  jail  director.” 

Terry  Lang,  assistant  deputy  minister  for 
Corrections  and  Public  Safety,  said  that 
Keepness’s  death  has  led  to  changes  in  the 
jail’s  methadone  program.  Prisoners  are  now 
required  to  remain  under  observation  for  one 
hour  after  ingesting  their  daily  dose.  | 

Sources:  www.injusticebusters.com,  CBC 
Saskatchewan,  Saskatoon  StarPhoenix, 
Prince  Albert  Daily  Herald,  Saskatchewan 
News  Network 


Constitutional  Amendment  Effort  Launched 
to  Bar  Florida’s  Prison  Privatization 


The  Florida  Police  Benevolence  As- 
sociation (PBA)  has  launched  a pe- 
tition drive  to  enact  an  amendment  to  Florida’s 
constitution  that  would  bar  privatization  of 
prisons,  jails,  and  offender  supervision.  The 
PBA  represents  over  30,000  law  enforcement, 
corrections,  and  probation  officers. 

The  PBA  launched  the  drive  following 
Governor  Jeb  Bush’s  recent  proposal  for  the 
state  legislature  to  provide  an  emergency  $65 
million  to  build  new  prison  beds.  That  pro- 
posal included  a provision  to  set  aside 
$75,000  to  allow  the  Correctional  Privatization 
Commission,  Florida’s  private  prison  over- 
sight group,  to  take  bids  to  build  an  1,800 
bed  prison  in  Northwest  Florida. 

“The  PBA  went  ballistic”  when  it  learned 
of  the  provision,  said  Senator  Victor  Crist,  R- 
Temple  Terrace,  one  of  the  bill’s  co-sponsors. 
While  campaigning  for  re-election  in  July 
2002,  Bush  pledged  to  the  PBA  that  he  would 
not  seek  more  private  prisons.  That  pledge 
may  have  been  subject  to  fiscal  lobbying.  In 
2002,  private  prison  companies  Wackenhut, 
Corrections  Corporation  of  America,  and 


by  David  M.  Reutter 

Cornell  Companies,  Inc.,  donated  $274,000 
to  Florida  candidates  and  political  parties. 

Prison  privatization  has  its  critics  in 
the  Florida  legislature.  “The  control  of  in- 
dividuals who  have  had  their  rights 
removed  by  the  state  is  a public  function, 
not  a private  one,”  said  Rep.  Mitch 
Needleman,  a Melborn  Republican  and 
former  law  enforcement  officer.  The  PBA  is 
trying  to  enlist  the  clergy’s  help  in  fighting 
private  prisons,  contending  the  rehabilita- 
tion of  prisoner  is  a government  function. 
“We’re  abdicating  that  responsibility  by 
giving  it  to  a for-profit  corporation  that  prof- 
its off  the  mistakes  of  human  beings,”  said 
PBA  lobbyist  Ken  Kopczynski. 

Wackenhut  says  the  PBA  opposes 
private  prisons  because  their  employees 
are  not  unionized.  “It’s  purely  self-interest 
on  their  part,”  said  Wackenhut  lobbyist 
Damon  Smith.  Wackenhut,  who  operates 
two  Florida  prisons,  has  its  own  self-inter- 
est in  maintaining  or  increasing  its 
revenues;  14  percent  of  which  came  from 
Florida  taxpayers  in  2002. 


Forty-eight  hours  after  the  PBA  got  wind 
of  Bush’s  privatization  proposal,  the  idea  was 
dead.  “At  the  last  minute,  the  governor 
wanted  it  out,”  Crist  said.  The  PBA’s  consti- 
tutional amendment  would  prohibit  a public 
body  from  entering  “into  any  contract,  agree- 
ment, or  other  agreement,  with  any  person, 
other  than  a public  body,  to  provide  for  the 
care,  custody,  or  control  of  individuals  de- 
tained and  awaiting  trial,  incarcerated  for  a 
crime,  or  under  supervision  as  a result  of  crimi- 
nal activity.”  Existing  contracts  shall  not  be 
renewed.  The  allowable  exceptions  provide 
for  a one-year  contract  where  a public  body 
can  prove  it  could  not  timely  hire  additional 
employees  or  was  required  “to  address  an 
unanticipated  increase  in  the  number  of  indi- 
viduals required  to  be  in  the  care,  custody,  or 
control  of  the  public  body.” 

The  petition  drive  is  being  spearheaded 
by  the  Public  Safety  and  Security  Initiative 
PAC,  300  East  Brevard  Street,  Tallahassee, 

Florida  3230  l.M 

Source:  News-Press. Com 
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Permanent  Injunction  Requires  Full  HCV 
Retreatment  for  Florida  Prisoner 

by  John  E.  Dannenberg 


The  U.S.  District  Court  (S.D.  Fla.)  is- 
sued a permanent  injunction  on  July 
24,  2003  ordering  James  Crosby,  the  Secre- 
tary of  the  Florida  Department  of  Corrections 
(FLADOC)  and  its  contract  health  care  pro- 
vider Wexford  Flealth  Sources,  Inc. 
(Wexford)  to  immediately  provide  one  full 
course  of  F1CV  (hepatitis-C)  retreatment  con- 
sisting of  the  newer  Pegylated  Interferon  and 
Ribavarin  regimen  to  a Florida  state  prisoner 
who  had  been  abruptly  taken  off  his  earlier 
HCV  Interferon  treatment. 

Allen  Brash  was  being  treated  with  an 
older  version  of  Interferon  for  his  HCV  dis- 
ease in  a northern  Florida  prison  when  he 
was  assaulted  by  three  guards.  Upon  his 
ensuing  transfer  to  a southern  Florida  prison, 
he  was  denied  further  treatment  by  Wexford, 
who  then  labeled  him  a “treatment  failure.” 
The  record  showed  that  his  viral  load  had 
dropped  sharply,  but  that  he  still  had  the 
virus. 

Represented  by  attorney  Randy  Berg 
of  Miami’s  Florida  Justice  Institute,  Inc., 
Brash  sued  FLADOC  and  Wexford  to  gain 
retreatment.  Although  expert  medical  witness 
Dr.  Bennet  Cecil  of  Kentucky  recommended 
retreatment  with  the  newer  regimen  of 
Pegylated  Interferon  plus  Ribavarin,  the 
Magistrate  recommended  against  relief.  U.S. 
District  Judge  James  C.  Paine  rejected  the  rec- 
ommendation and  granted  a preliminary 
injunction,  pending  corroboration  of  the 
retreatment  regimen  by  a court-appointed  gas- 
troenterologist. Wexford  agreed  to  comply,  but 
FLADOC  moved  to  have  the  injunction  termi- 
nated as  moot.  Berg  defeated  the  mootness 
claim  and  gained  a permanent  injunction  on 
the  grounds  that  the  now  approved 
retreatment  could  take  as  long  as  a year. 

In  converting  the  preliminary  injunction 
into  a permanent  one,  the  court  expressly 
found  that  “[pjlaintiff’s  rights  under  the 
Eight[h]  Amendment  to  the  U.S.  Constitu- 
tion will  be  violated  unless  the  plaintiff 
continues  to  receive  treatment  for  his  Hepa- 
titis  C and  cirrhosis  at  Okeechobee 
Correctional  Institution,  or  any  other  facility 
where  suitable  treatment  can  be  provided.” 
The  court  made  the  further  important  find- 
ing under  the  Prison  Litigation  Reform  Act 
that  “this  Order  is  narrowly  drawn  and  ex- 
tends no  further  than  necessary  to  correct 
the  violation  of  the  alleged  federal  right  of 
which  this  Court  previously  found  there  was 


a likelihood  of  success  on  the  merits  and  is 
the  least  intrusive  means  necessary  to  cor- 
rect that  federal  right  without  adversely 
impacting  public  safety  or  the  operation  of 
the  criminal  justice  system.” 

The  court  declared  Brash  to  be  the 
prevailing  party  for  purposes  of  awarding 
attorneys’  fees  and  gave  the  parties  60 


days  to  settle  the  fees  issue  or  return  to 
court  for  a judgment.  The  parties  settled 
the  plaintiff’s  claim  for  attorneys’  fees, 
expenses,  and  costs  for  $37,892.  No  ap- 
peal was  taken.  See:  Brash  v.  Wexford 
Health  Sources,  Inc.,  et  al.,  USDC,  S.D. 
Fla.  Case  No.  02-1433  1 -Civ-Paine/Lynch 
(July  24, 2003).  H 
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Disabled  Missouri  Prisoner  Awarded  Backpay  after  Passing  GED  Test 


The  U.S.  District  Court  for  the  East- 
ern District  of  Missouri  found  that  a 
disabled  prisoner  was  entitled  to  backpay  be- 
cause he  was  not  reassigned  to  a premium 
pay  job  after  he  successfully  passed  the  GED 
test. 

James  Arlt  Jr,  a Missouri  prisoner,  sued 
the  Missouri  Department  of  Corrections 
(MDOC)  and  six  prison  officials  under  Title 
II  of  the  Americans  with  Disabilities  Act 
(ADA),  42  U.S.C.  § 12131,  and  § 504  of  the 
Rehabilitation  Act  (RA)  of  1973, 29  U.S.C.  § 
794(a),  for  failure  to  provide  him  with  accom- 
modations to  take  the  GED  test.  Arlt  is  blind 
in  one  eye  and  has  learning  disabilities. 

In  1999,  MDOC  implemented  a policy 
requiring  prisoners  holding  jobs  with  pre- 
mium pay  (approximately  $70  per  month)  to 
have  a high  school  diploma  or  GED.  Arlt  had 
neither.  MDOC  has  another  policy  which  re- 
quires prisoners  to  score  at  least  250  on  a 
pre-GED  test  before  being  allowed  to  take 
the  GED  test.  On  several  attempts,  Arlt  failed 
to  score  at  least  250  on  the  pre-GED  test.  He 
lost  his  premium  pay  job  and  was  given  a job 
that  paid  only  $7.50  per  month. 

Thereafter,  Arlt  filed  an  Informal  Reso- 
lution Request  (lRR)asking  prison  officials 
for  extra  time  to  complete  the  pre-GED  test. 
He  attached  a psychological  evaluation  re- 
port indicating  his  full-scale  IQ  was  88,  his 
verbal  skills  were  depressed,  and  he  exhib- 
ited “global  academic  retardation  and  specific 
reading  disabilities.”  His  1RR  was  denied. 

In  October  2000,  Arlt  filed  his  ADA  and 
RA  complaint  in  U.S.  District  Court  and  coun- 
sel was  appointed.  In  October  2001,  Arlt  was 
transferred  to  the  Missouri  Eastern  Correc- 
tional Center  (MECC).  In  November  2001, 
MDOC  allowed  Arlt  to  take  the  GED  test  with- 
out further  pre-GED  testing.  Arlt  was 
provided  with  additional  testing  time,  a large- 
print  test  booklet,  and  an  audiotape  of  the 
booklet.  He  passed  the  test  but  was  not  re- 
stored to  a premium  pay  job.  MDOC  argued 
that  the  only  premium  pay  jobs  available  at 
MECC  were  in  furniture  refinishing  where  Arlt 
had  no  expertise. 

On  review  of  Arlt’ s ADA  claims,  the 
court  ruled  that  since  Congress  had  not  spe- 
cifically abrogated  the  states’  Eleventh 
Amendment  immunity  from  federal  court  law- 
suits under  the  ADA,  the  MDOC  and  the 
individual  defendants  were  entitled  to  sum- 
mary judgment.  Further,  because  the  ADAis 
addressed  to  public  entities,  the  individual 
defendants  in  their  personal  capacities  were 
entitled  to  summary  judgment. 


On  Arifs  RA  claims,  however,  the 
court  found  the  state  had  waived  Eleventh 
Amendment  immunity  by  accepting  federal 
funds  under  the  RA  program  and  Arlt  was 
entitled  to  summary  judgment  against 
MDOC  and  the  individual  defendants  in 
their  official  capacities. 

The  court  awarded  Arlt  compensatory 
damages  in  the  form  of  backpay  - the  dif- 
ference between  premium  pay  and  regular 
pay  - for  the  period  when  Arlt  lost  his  pre- 


mium pay  job  because  he  did  not  have  a GED 
and  the  date  when  he  was  transferred  to  MECC, 
approximately  July  1999  to  October  2001. 

The  court  declined  to  grant  damages  for 
mental  anguish  under  the  RA  holding  that 
under  42  U.S.C.  § 1997e(e),  the  Prison  Litiga- 
tion Reform  Act  precludes  the  award  of  such 
damages  absent  a showing  of  physical  in- 
jury. See:  Arlt  v.  Missouri  Department  of 
Corrections,  229  F.Supp.2d  938  (ED  MO 
2002).  ■ 


Brief  Statement  of  Operative  Facts  Satisfies 
Texas  Pleading  Requirement 

by  Matthew  T.  Clarke 


A Texas  state  court  of  appeals  has 

xVheld  that  a brief  statement  of  op- 
erative facts  of  prior  lawsuits  satisfies  the 
requirements  of  Texas  Civil  Practice  and 
Remedies  Code  (TCPRC)  §§  14.004  & 
14.005. 

Theron  Belton,  a Texas  state  prisoner, 
sued  the  Texas  Department  of  Criminal  Jus- 
tice (TDCJ)  and  the  Conagra  Poultry 
Company  (Conagra)  for  injuries  he  received 
when  he  ate  a piece  of  chicken  in  the  prison 
dining  hall.  The  chicken  piece  allegedly  had 
a metal  clamp  on  it  which  Belton  swallowed. 

The  Texas  Attorney  General’s  Office 
(AG)  agreed  to  defend  the  suit  and  filed  a 
motion  to  dismiss  because  Belton  had  nei- 
ther filed  an  affidavit  setting  forth  the 
operative  facts  of  all  previous  litigation  nor 
proof  of  exhaustion  of  administrative  rem- 
edies as  required  by  the  TCPRC.  Before  the 
trial  court  ruled  on  the  motion  to  dismiss, 
Belton  filed  a declaration  of  exhaustion  of 
administrative  remedies  and  an  amended 
declaration  of  previous  filings.  The  district 
court  granted  the  AG’s  motion,  dismissing 
both  TDCJ  and  Conagra  from  the  suit  and 
ordering  the  suit  dismissed  with  prejudice. 
Belton  appealed. 

On  appeal,  Belton  argued  that  the  trial 
court  should  not  have  dismissed  his  claims 
because  his  amended  pleadings  fulfilled  the 
requirements  of  the  TCPRC.  Although 
Belton  argued  that  the  trial  court  failed  to 
consider  his  amended  pleadings,  the  court 
of  appeals  found  nothing  to  support  that 
argument.  However,  citing  the  requirement 
to  liberally  construe  appellants’  points  of 
error  set  forth  in  Texas  Mexican  Ry.  v. 
Bouchet,  963  S.W.2d  52  (Tex.  1998),  the 
court  of  appeals  took  the  point  of  error  to 


be  that  the  trial  court  abused  its  discretion  in 
dismissing  the  suit. 

The  court  of  appeals  held  that  the  pur- 
pose of  the  requirement  of  filing  proof  of 
exhaustion  of  administrative  remedies  was  to 
show  that  the  prisoner  complies  with  the  stat- 
ute of  limitations  requiring  that  suit  be  filed 
within  3 1 -day  of  the  final  administrative  deci- 
sion. Belton’s  declaration  showed  that  he  filed 
within  the  statute  of  limitations.  Therefore, 
the  trial  court  erred  in  dismissing  his  case  for 
failure  to  file  the  declaration  of  exhaustion  of 
administrative  remedies. 

The  AG  claimed  that  even  Belton’s 
amended  declaration  on  previous  filings  in- 
sufficiently stated  the  operative  facts  of  the 
previous  filings.  Texas  courts  of  appeals  had 
previously  held  that  statements  such  as  “no 
evidence  and  double  jeopardy,”  “misuse  of 
state  property,”  “due  process  violation,”  and 
“strip  search”  insufficiently  stated  the  opera- 
tive facts  of  previous  filings.  However, 
Belton’s  depictions  of  previous  filings  con- 
tained more  detail.  In  one,  for  instance,  he 
stated  that  a guard  “refused  to  return 
plaintiff’s  legal  material  that  was  illegally  con- 
fiscated and  needed  for  a pending  case.”  He 
further  clarified  that  the  confiscation  of  the 
legal  material  caused  him  to  miss  a filing  dead- 
line. The  court  of  appeals  held  that  this  was 
an  adequate  depiction  of  the  operative  facts 
of  the  previous  litigation.  Therefore,  it  found 
“no  basis  for  the  trial  court’s  dismissal  of 
Belton’s  claims  against  TDCJ”  or  Conagra. 
Therefore,  the  court  of  appeals  reversed  the 
trial  court’s  order  dismissing  the  suit  and  re- 
turned the  case  to  the  trial  court  for  further 
proceedings.  See:  Belton  v.  Conagra  Poul- 
try Co.,  98  S.W.3d  729  (Tex.App.  Waco  2003). 
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Texas  Prisoners  Have  Right  to  Judicial 
Review  of  Administrative  Finding 


A Texas  state  court  of  appeals  has 

./"Afield  that  Texas  state  prisoners 
have  a right  to  a judicial  review  of  an  admin- 
istrative finding  of  destruction  of  state 
property  in  a prison  disciplinary  action. 

Thomas  Retzlaff,  a Texas  state  prisoner, 
filed  a petition  requesting  review  of  an  ad- 
ministrative judgment  of  guilt  for  destruction 
of  state  property  in  a prison  disciplinary  ac- 
tion. Retzlaff  was  issued  a work  boot  with  a 
defect  in  its  stitching.  He  notified  the  boot 
room  attendant  of  the  defect,  but  she  re- 
fused to  replace  the  boot  and  threatened 
him  with  disciplinary  action  should  the  boot 
be  damaged.  One  week  later,  the  boot  fell 
apart.  When  Retzlaff  returned  the  boot,  a 
disciplinary  case  for  destruction  of  state 
property  was  initiated  against  him.  He  was 
convicted  of  the  minor  disciplinary  offense 
of  destruction  of  state  property  and  pun- 
ished with  ten  days  of  commissary 
restriction.  He  then  filed  the  aforementioned 
petition. 

The  state  moved  for  dismissal  of  the 
petition  as  frivolous.  The  district  court  dis- 
missed the  petition  without  holding  a 
hearing.  Retzlaff  appealed. 

The  court  of  appeals  held  that  a pris- 
oner “charged  in  a prison  disciplinary 
proceeding  with  destruction  of  property  is 
entitled  to  judicial  review  of  the  prison  pro- 
ceeding, provided  he  has  exhausted  his 
administrative  remedies.  Tex. Gov’t  Code 
Ann.  § 500.002(d),  (e)  (Vernon  1998)  (annex- 
ing review  procedures  set  forth  in  Texas 


Government  Code  § 2001.176).  An  inmate’s 
claim  for  judicial  review  of  an  administrative 
finding  has  an  arguable  basis  in  law,  even  if 
it  is  factually  baseless,  if  all  administrative 
remedies  have  been  exhausted.” 

Retzlaff  had  exhausted  the  two-step 
prison  grievance  procedure  and  had  filed  the 
petition  within  the  3 1-day  limitation  period 
following  the  final  disposition  of  the  admin- 
istrative remedies. 

Although  a court  may  dismiss  a 
prisoner’s  claim  as  factually  or  legally  frivo- 
lous, when  it  “dismisses  a claim  without 
conducting  a fact  hearing,  the  dismissal  can 
be  affirmed  on  appeal  only  if  the  claim  has  no 
arguable  basis  in  law.”  Because  Retzlaff’s 
petition  had  an  arguable  basis  in  law,  the 
court’s  dismissal  was  in  error  and  the  dis- 
missal of  the  claim  was  reversed  and  returned 
to  the  district  court  for  further  proceedings. 
The  dismissal  of  Retzlaff’s  other  claim — that 
the  defective  boot  caused  him  personal  in- 
jury— was  upheld  because  Retzlaff  failed  to 
raise  it  in  the  administrative  grievance  pro- 
cedure. 

Pursuant  to  Texas  Government  Code  § 
200 1 . 1 73 , Retzlaff  is  entitled  to  a de  novo  trial 
in  district  court — with  a twelve-member  jury 
as  the  fact  finder  upon  request.  He  intends 
to  request  one.  See:  Retzlaff  v.  Texas  Depart- 
ment of  Criminal  Justice,  94  S.W.3d  650 
(Tex.App.  Houston  [14th  Dist.]  2002)  (peti- 
tion for  review  denied).  Additional  sources: 
private  interview  with  Thomas  Retzlaff,  eye- 
witness account.  | 


Jail  Rape  Results  in  Reduced  Sentence 


An  Alabama  federal  district  court 
has  reduced  a female  prisoner’s 
sentence  by  a three-level  downward  depar- 
ture based  on  her  rape  by  a jail  guard. 

Deborah  Rodriguez  pled  guilty  to  pos- 
session with  intent  to  distribute  382 
kilograms  of  cocaine  hydrochloride.  After 
being  raped  by  a jail  guard  while  awaiting 
sentencing,  Rodriguez  was  granted  a two- 
level  downward  departure  pursuant  to 
U.S.S.G.  § 5K2.0.  She  then  requested  an  ad- 
ditional two-level  downward  departure  and 
was  granted  one  additional  level  for  a total 
of  three  based  on  the  testimony  of  an  expert 
witness.  Dr.  Guy  Renfro,  that  Rodriguez  con- 
tinues to  suffer  from  posttraumatic  stress 
disorder  from  the  rape  plus  her  previously 


diagnosed  mild  depression  had  worsened 
to  major  depression. 

The  government  objected  based  on 
U.S.S.G.  §5H1.3  excluding  mental  and  emo- 
tional conditions  in  exceptional  sentencing. 
But  the  Court  noted  that  § 5K2.0  is  an  ex- 
ception to  § 5H1.3  and  is  otherwise  not 
applicable  because  Rodriguez’s  mental  and 
emotional  condition  was  not  the  basis  for  the 
Court’s  departure;  the  rape  was  the  motivator. 
Testimony  of  her  mental  and  emotional  condi- 
tion only  helped  fashion  a sentence  after 
determining  a departure  was  warranted. 

Neither  the  original  nor  the  modified  sen- 
tences were  reported,  only  the  adjustments  in 
levels.  See:  United  States  v.  Rodriguez,  214 
F.Supp.2d  1239  (M.D.  Ala.  2002).  ■ 
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Stop  Prisoner  Rape 

If  you  are  a survivor  of  sexual 
violence  behind  bars, 

SPR  can  help  you: 

• Obtain  referrals  to  legal  and 
mental  health  resources; 

• Connect  with  media  and  policy- 
makers through  our  Survivor 
Speakers  Bureau; 

• Share  your  story  through  our 
popular  website  (anonymously, 
if  you  like). 

Stop  Prison  Rape 
6303  Wilshire  Blvd.,  Ste.  204-A 
Los  Angeles,  CA  90048 

(323)  653-7867 
www.spr.org 


A Jailhouse  Lawyer’s  Manual 

A Jailhouse  Lawyer’s  Manual 


Fifth  Edition 
2002  Supplement 
Columbia  Human  Rights 
Law  Review 

Indispensable  for  Pro  se  litigants! 

Ordering  information 

• Pay  by  check  or  money  order. 

• The  5th  Edition  is  1008  pages  (paper); 
the  2002  Supplement  is  588  pages  (paper). 

• Discounted  prices  for  inmates 
(includes  shipping): 

o JLM  5th  Ed.  and  Supplement:  $43 
o 5th  Edition  only:  $3 1 
o Supplement  only:  $12  if  5th  Ed. 
previously  purchased;  $18  if  5 th  Ed. 
not  purchased. 

• For  non-inmate  and  institution  price  info, 
call  212-854-1601,  write  the  address  below, 
or  email:  jrnhum@law.columbia.edu 

To  order,  send  payment  to 
Columbia  Human  Rights  Law  Review 
435  W.  116th  St. 

New  York,  NY  10027 
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A Culture  of  Prosecutorial  Misconduct 


The  Center  for  Public  Integrity  (CPI), 
a non-profit,  investigative  journal- 
ism organization  based  in  Washington,  D.C., 
has  recently  published  a major  study  on 
prosecutorial  misconduct  in  America.  The 
lengthy,  empirical  study,  entitled  Harmful 
Error:  Investigating  America  s Local  Pros- 
ecutors, which  is  available  online,  contains 
some  revealing  findings  and  conclusions. 

CPI’s  team  of  investigators  and  report- 
ers, headed  by  Steve  Weinberg,  analyzed 
1 1,452  state  cases,  dating  back  to  1970,  in 
which  charges  of  prosecutorial  misconduct 
had  been  reviewed  by  appellate  court  judges. 

We  found  it  interesting  that  no  cases 
involving  Federal  prosecutors  were  exam- 
ined - a fact  which  is,  perhaps,  an  unwitting 
admission  that  there  is  virtually  no  mean- 
ingful oversight  of  misconduct  by  Federal 
prosecutors.  The  one  body  that  has  been 
granted  authority  to  investigate  Federal 
prosecutorial  misconduct  - the  Department 
of  Justice’s  own  internal  and  infamous  Of- 
fice of  Professional  Responsibility  (OPR)  - 
is  renowned  for  its  pathetic  record  of  impo- 
tency  and  inaction  - no  matter  how  scurrilous 
the  charges  maybe.  See,  e.g Above  the  Law: 
Secret  Deals,  Political  Fixes,  and  Other 
Misadventures  of  the  U.S.  Department  of 
Justice,  by  investigative  reporter  David 
Burnham,  Scribner -New  York,  1996.] 

In  the  vast  majority  of  the  1 1 ,452  cases 
analyzed  in  CPI’s  study,  the  allegation  of 


Review  by  Peter  Schmidt 

misconduct  was  either  ruled  harmless  error 
or  was  not  addressed  by  the  appellate  judges, 
and  the  convictions  at  issue  stood.  There 
were,  however,  2,012  cases  in  which  the 
courts  cited  prosecutorial  misconduct  as  a 
factor  that  led  to  charges  being  dismissed 
at  trial,  the  convictions  reversed  or  the 
sentences  reduced.  There  were  an  addi- 
tional 513  cases  in  which  appellate  judges 
offered  opinions  - either  in  dissents  or 
concurrences  - in  which  they  found 
prosecutorial  misconduct  serious  enough 
to  warrant  additional  discussion;  and,  in 
some  of  those  cases,  the  dissenting  judges 
wrote  that  the  misconduct  was  serious 
enough  to  warrant  a reversal. 

There  are  many  interesting  aspects  of 
this  lengthy  study,  which  is  divided  into 
seven  major  categories.  For  example, 
“Anatomy  of  Misconduct”  explores  the  dif- 
ferent types  of  prosecutorial  misconduct  that 
were  studied;  and  “Actual  Innocence”  ex- 
plores the  cases  of  32  innocent  defendants 
who  were  wrongfully  convicted  because  of 
prosecutorial  misconduct  and  who  were  later 
exonerated  after  spending  many  years  in 
prison. 

Two  of  the  most  intriguing  parts  of  the 
study  are  “Shielding  Misconduct”  and  “Mis- 
conduct and  Punishment,”  which  delve  into 
the  almost  universally  nonexistent  or  grossly 
ineffective  measures  taken  to  punish  pros- 
ecutors who  were  found  to  have  engaged  in 


gross  misconduct.  Out  of  the  11,452  cases 
in  which  prosecutorial  misconduct  was  al- 
leged, some  form  of  disciplinary  action  was 
taken  in  only  44  of  such  cases  - a fraction 
that  is  almost  too  small  to  compute.  Here’s 
what  happened  in  those  44  cases: 

> In  7 of  the  cases,  the  court  dis- 
missed the  complaint  or  did  not  impose  a 
punishment. 

> In  20  of  the  cases,  the  court  im- 
posed a public  or  private  reprimand  or 
censure. 

> In  1 1 of  the  cases,  the  prosecutor’s 
license  to  practice  law  was  suspended. 

> In  2 of  the  cases,  the  prosecutor 
was  disbarred. 

> In  1 of  the  cases,  a period  of  proba- 
tion was  imposed  in  lieu  of  a harsher 
punishment. 

> In  3 of  the  cases,  the  court  re- 
manded the  case  for  further  proceedings. 

That  inglorious  record  of  inaction  speaks 
volumes  about  what  CPI  described  as  “the 
culture  of  prosecutorial  misconduct”  in 
America.  Copies  are  also  available  from:  The 
Center  for  Public  Integrity,  910  17th  Street, 
NW,  Seventh  Floor,  Washington,  DC  20006, 
202-466-1300,  www.publicintegrity.org.  | 

Reprinted  with  permission  from  Punch  & 
Jurists,  P.O.  Box  11,  Washington  Bridge 
Station,  New  York,  N.Y.  10033. 
www.fedcrimlaw.com  (212)  781-8685. 


Court  Questions  Federal  Assault  Conviction 
on  Private  Prison  Guard 


In  a case  applicable  to  all  federal  pris- 
oners incarcerated  in  private  and 
state  prisons  the  Fifth  Circuit  Court  of  Ap- 
peals held  a federal  prisoner  who  assaults 
a private  person  employed  at  a privately 
run  prison  may  be  convicted  of  assault  of 
a federal  officer  with  a dangerous  weapon 
under  18  U.S.C.  § 1141.  Jesus  Jacquez- 
Beltram  appealed  his  conviction  under  § 
1141  for  acts  committed  while  incarcerated 
at  the  Eden  Correctional  Center  (ECC)  in 
Texas,  a prison  operated  by  Corrections 
Corporation  of  American  (CCA). 

As  the  guard  was  a private  employee 
of  CCA  rather  than  a federal  employee,  to 
be  a covered  victim  under  § 1141  he  must 
have  been  assaulted  either  while  assisting 
a federal  officer  or  employee  in  the  perfor- 
mance of  his  official  duties  in  assisting 


federal  officers.  The  Court  found  Beltram 
was  read  the  indictment  and  voluntarily  pled 
guilty.  The  indictment  alleged  the  guard  was 
assisting  an  officer  or  employee  in  the  ca- 
pacity of  a guard  for  the  Bureau  of  Prisons 
(BOP)  when  Beltram  hit  him  over  the  head 
with  a two-way  radio.  The  Court  declined 
to  add  to  the  statutory  elements  by  requir- 
ing that  a federal  agent  be  physically  present 
with  the  victim  at  the  time  of  assault. 

In  a concurring  opinion,  Judge 
DeMoss  stated  he  thought  “the  prosecu- 
tion pulled  the  wool  over  the  eyes  of 
Beltram  and  his  counsel”.  DeMoss  found 
“absolutely  nothing”  in  the  record  to  in- 
dicate any  person  who  was  “an  officer  or 
employee”  of  the  BOP  was  present  or  upon 
the  premises  of  ECC  when  the  assault  took 
place. 


DeMoss  concluded  his  opinion  by  stat- 
ing “Regretfully,  my  colleagues  look  upon 
this  appeal  as  an  opportunity  to  further  the 
cause  of  federalization  of  criminal  law  by 
setting  precedent  for  the  extension  of  the 
interpretation  of  the  words  in  this  statute 
quoted  above  so  as  to  extend  its  protections 
to  a private  person  victim  of  an  assault  that 
occurs  on  private  property  in  connection 
with  the  operation  of  a private  business;  and 
there  is  no  person  who  is  a government  offi- 
cial or  employee  who  was  engaged  in  the 
performance  of  his  official  duties  that  the 
victim  was  assisting.” 

As  Beltram  voluntarily  pleaded  guilty 
that  such  conduct  constitutes  a federal  con- 
viction, the  court  held  his  conviction  must 
be  affirmed.  See:  United  States  v.  Jacquez- 
B el  tram,  326  F.3d  661  (5th  Cir.  2003).  ■ 
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Blind  Prisoner  Must  Exhaust 
Administrative  Remedies 


The  Fifth  Circuit  Court  of  Appeals 
held  that  a blind  prisoner  is  not  ex- 
cused from  the  administrative  exhaustion 
requirement  of  the  PLRA,  and  that  a state 
court  finding  the  prison  systems  grievance 
procedure  violates  Louisiana’s  State  Con- 
stitution does  not  impact  federal  law. 
Prisoner  Ricky  Ferrington  filed  a civil  rights 
action  alleging  faulty  medical  treatment  at 
the  Claiborne  Parish  Detention  Center  re- 
sulted in  his  near  blindness.  The  district 
court  dismissed  the  action  on  grounds 
Ferrington  failed  to  exhaust  administrative 
remedies. 

Ferrington  argued  he  was  not  required 
to  exhaust  administrative  remedies  because 
the  Louisiana  Supreme  Court  found  La.  Rev. 
Stat.  §§  15:1171-1179,  the  state’s  prisoner 
grievance  procedure,  unconstitutionally  di- 
vested the  state  district  courts  of  their 
original  jurisdiction  in  tort  actions  by  pro- 
hibiting such  claims.  See:  Pope  v.  State,  792 


So.  2d  713  (La.  2001)  [PLN,  September  2002], 
The  Fifth  Circuit  found  that  one  of 
Louisiana’s  appellate  courts  held  prisoners 
no  longer  need  exhaust  prison  administra- 
tive remedies  before  filing  a suit  for  tort 
recovery  in  state  court.  Flowever,  Ferrington 
was  proceeding  in  federal,  not  state  court. 
Since  the  grievance  system  remains  in  force, 
Ferrington  must  exhaust  these  remedies,  and 
his  failure  to  do  so  procedurally  barred  his 
claim. 

The  Court  also  rejected  Ferrington’s 
claim  that  his  blindness  excused  him  from 
the  exhaustion  requirement.  The  Court 
found  he  had  no  problem  filing  this  action, 
from  appealing  a disciplinary  hearing,  or 
filing  grievances  after  his  transfer  to  an- 
other prison.  Accordingly,  the  district 
court’s  order  of  dismissal  without  preju- 
dice was  affirmed.  See:  Ferrington  v. 
Louisiana  Dept,  of  Corrections,  315  F.3d 
529  (5th  Cir.  2002).  H 


California  Presentencing  Credits  Upheld 
For  Jail  Time  in  Another  County 

by  John  E.  Dannenberg 


The  California  Supreme  Court  ruled 
that  while  a prisoner  was  on  pre- 
trial bail  from  one  county,  but  had  been 
arrested  for  an  unrelated  offense  in  another 
county  - for  which  the  first  county  then 
placed  a hold  on  him,  he  was  entitled  to  cus- 
tody credits  accruing  during  his  incarceration 
in  the  second  county  against  his  eventual 
conviction  in  the  first  county  - when  his  sec- 
ond county’s  conviction  was  subsequently 
overturned  on  appeal. 

Vincent  Marquez  was  convicted  in 
Monterey  County  of  first  degree  burglary 
with  prior  serious  felony  conviction  enhance- 
ments and  was  eventually  sentenced  to  25 
years.  S People  v.  Marquez,  16Cal.App.4,h 
115  (1993).  His  present  habeas  corpus  peti- 
tion to  the  California  Supreme  Court  dealt 
solely  with  certain  pretrial  jail  custody  cred- 
its against  his  prison  term. 

Pending  his  trial  in  Monterey  County, 
he  had  been  granted  bail.  While  on  bail, 
he  was  arrested  and  convicted  in  Santa 
Cruz  County  for  an  unrelated  offense. 
Upon  learning  of  his  arrest  in  Santa  Cruz 
County,  Monterey  placed  a hold  on  him. 
Following  completion  of  his  Santa  Cruz 
trial,  Marquez  was  then  tried,  convicted,  and 


sentenced  by  the  Monterey  County  Supe- 
rior Court. 

But  on  his  appeal  of  the  Santa  Cruz  con- 
viction, that  conviction  was  overturned  in 
an  unpublished  opinion  of  the  California 
Court  of  Appeal  (People  v.  Soto,  H009326, 
July  21, 1993).  Marquez  then  sought  habeas 
corpus  to  reduce  his  term  on  the  Monterey 
conviction  by  applying  as  pre-trial  credit  the 
time  he  spent  in  the  Santa  Cruz  County  jail 
pending  that  ultimately  overturned  convic- 
tion, but  before  his  conviction  thereafter  in 
Monterey. 

The  C alifornia  Supreme  Court  was  called 
upon  to  construe  Penal  Code  § 2900.5  which 
accords  pre -conviction  confinement  credits. 
Here,  the  problem  was  that  Marquez  sought 
credits  for  time  spent  in  detention  not  for  his 
ultimate  conviction,  but  for  another  charged 
crime.  The  court’s  decision  ultimately  turned 
on  the  fact  that  Monterey  had  placed  a hold 
on  Marquez  upon  learning  of  his  arrest  in 
Santa  Cruz.  Thus  even  though  his  Santa  Cruz 
case  ultimately  dissolved,  he  was  always  in 
custody  for  his  Monterey  charges  and  hence 
entitled  to  § 2900.5  credits.  See:  In  re 
Marquez,  30  Cal ,4th  14, 65  P.3d403  (CA2003). 
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Impeding  Grievance  Exhaustion  May  Violate  Access  to  Courts 


A U.  S.  District  Court  for  the  Eastern  Dis- 
trict of  Wisconsin  held  that  a prisoner’s 
access  to  court  was  impeded  because  jail 
officials  interfered  with  his  ability  to  exhaust 
his  administrative  remedies  with  respect  to 
several  non-frivolous  claims,  which  were  dis- 
missed for  failure  to  exhaust.  On  these  claims, 
the  court  awarded  summary  judgment  and 
damages  in  favor  of  the  prisoner. 

This  case  involves  a former  Milwaukee 
County  Jail  pretrial  detainee,  who  is  currently 
a state  prisoner  confined  to  the  Supermax  Cor- 
rectional Facility.  While  interned  in  the  county 
jail  between  October  27, 1995  and  November 
26, 1 996  on  criminal  charges,  the  prisoner  “had 
no  access  to  legal  materials  of  any  kind.” 

Because  his  efforts  to  defend  the  crimi- 
nal charges  were  allegedly  hindered,  and  he 
was  unable  to  effectively  pursue  five  civil 
actions,  the  prisoner  filed  a pro  se  civil  rights 
action,  pursuant  to  42  U.S.C.  § 1983,  in  fed- 
eral court  against  the  sheriff  and  the  county 
on  the  theory  that  his  constitutional  right  of 
access  to  courts  was  violated. 

In  response,  the  defendants  moved  for 
summary  judgment,  but  they  did  concede  to 
a dearth  of  legal  resources  available  to  the 
jail’s  prisoners  at  all  relevant  times.  Ironically, 
as  a collateral  consequence  to  this  dispute, 
the  county  has  since  installed  Westlaw  for 
use  by  the  prisoners. 

In  this  opinion,  the  court  provides  a text- 
book example  of  post  Lewis  v.  Casey,  518  U.S. 
343  (1996),  access  to  courts  litigation.  Since 


Lewis,  an  access  to  courts  claimant  must 
show:  (1)  that  prison  officials  failed  to  pro- 
vide meaningful  assistance  with  the 
preparation  and  filing  of  legal  papers,  and  (2) 
some  substantial  resultant  quantum  of  detri- 
ment. In  addition,  only  challenges  to 
convictions  and  sentences,  and  conditions 
of  confinement  are  now  amenable  to  access 
to  courts  claims,  and  impaired  cases  must  be 
non-frivolous.  This  appears  to  be  the  first 
published  decision,  post  Lewis,  where  a pris- 
oner prevailed  on  a court  access  claim  based 
on  inadequate  law  library  access. 

After  describing  the  appropriate  frame- 
work of  review,  the  court  categorically 
analyzed  each  of  the  six  allegedly  impeded 
cases.  The  first  case  examined  was  the 
prisoner’s  criminal  case,  which  the  court 
observed  the  prisoner  enjoyed  the  services 
of  a court-appointed  lawyer.  Consequently, 
the  prisoner  could  not  show  actual  injury 
resulting  from  a lack  of  legal  materials.  The 
court  further  noted  that  this  claim  was 
barred  by  the  principles  outlined  by  Heck 
v.  Humphrey,  512  U.S.  477  (1994).  On  this 
point,  summary  judgment  was  granted  to 
the  defendants. 

In  another  claim,  the  court  attributed 
the  dismissal  of  a federal  appeal  to  certain 
failures  on  the  part  of  the  prisoner,  which 
had  no  causal  connection  to  a lack  of  legal 
resources.  The  court  granted  summary 
judgment  in  favor  of  the  defendants  on  this 
claim,  too. 

In  two  cases,  the 
prisoner  had  petitioned 
the  Wisconsin  Court  of 
Appeals  for  a “supervi- 
sory writ,”  which  is  akin 
to  a writ  of  mandamus,  to 
compel  the  sheriff  to  al- 
low him  visits  at  the  jail. 
On  this  issue,  the  court 
found,  inter  alia,  that  be- 
cause there  is  no  clear 
and  unqualified  constitu- 
tional  right  to  jail 
visitation,  the  prisoner 
"lacked  even  an  arguable 
entitlement  to  supervi- 
sory relief.”  Summary 
judgment  was  granted  to 
the  defendants  on  each 
of  these  two  claims. 

The  remaining  two 
cases  were  both  § 1983 
civil  rights  actions  filed 
in  close  proximity  in  a 


Wisconsin  federal  court.  Each  case  was 
subsequently  dismissed,  sua  sponte  un- 
der the  PLRA,  without  prejudice,  for  failure 
to  exhaust  administrative  remedies. 

In  the  first  case,  the  prisoner  was  alleg- 
edly subjected  to  “unlawful  corporal 
punishment”  because  he  was  placed  in  pain- 
fully tight  restraints  in  a hot  cell  in  retaliation 
for  filing  an  unspecified  complaint  against  a 
guard.  He  was  also  denied  medical  attention 
for  the  resulting  injuries.  The  court  found 
these  were  non-frivolous  claims. 

In  the  second  case,  the  prisoner  asserted 
six  distinct  causes  of  action.  According  to 
the  court,  four  were  “arguably  meritorious.” 
Of  these  non-frivolous  claims,  one  alleged  the 
prisoner  was  placed  in  highly  restrictive  hous- 
ing “solely  as  punishment.”  In  another,  the 
prisoner  claimed  he  was  disciplined  on  thir- 
teen occasions  without  due  process  of  law. 
In  the  third,  jail  officials  had  allegedly  rejected 
the  prisoner’s  mail  without  notification,  and 
in  the  last,  the  prisoner  charged  that  pretrial 
detainees  were  being  “treated  worse  than 
convicted  prisoners,”  in  violation  of  equal 
protection. 

After  establishing  that  these  claims  were 
non-frivolous,  the  court  reasoned  that  be- 
cause administrative  “exhaustion  under  the 
PLRA  is  a prerequisite  to  the  filing  ofa§  1983 
action  concerning  prison  conditions,”  the 
administrative  grievance  process  was  now  an 
integral  component  of  litigation.  The  record, 
in  this  regard,  established  that  jail  officials 
had  interfered  with  the  prisoner’s  ability  to 
exhaust  his  administrative  remedies  in  at  least 
three  ways. 

First,  jail  prisoners  had  no  access  to  le- 
gal reference  materials,  and  no  way  of  learning 
of  the  PLRA  or  its  requirements.  Second,  the 
jail  responded  to  the  prisoner’s  initial  griev- 
ance by  stating  that  his  complaint  was  “not  a 
grievable  situation.”  Third,  the  jail  also  failed 
to  inform  this  prisoner,  or  prisoners  in  gen- 
eral, that  the  jail  had  a typical  3-step  grievance 
process,  and  the  prisoner  had  no  idea  that  he 
could  seek  further  review  of  the  initial  re- 
sponse. “Thus,  the  undisputed  facts” 
established  that  jail  officials  hindered  admin- 
istrative exhaustion,  i.e..,  PLRA  compliance, 
resulting  in  dismissal  of  the  cases. 

Significantly,  although  the  district  court 
had  dismissed  each  of  the  prisoner’s  cases 
“without  prejudice”  for  failure  to  exhaust,  he 
was  no  longer  confined  to  the  jail,  and  there- 
fore, he  was  now  unable  to  utilize  the  jail’s 
grievance  process  to  comply  with  the  PLRA’s 
administrative  exhaustion  requirement.  In 
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other  words,  the  practical  effect  was  dis- 
missal with  prejudice. 

Even  though  only  the  defendants  had 
moved  for  summary  judgment,  the  undisputed 
facts  demonstrated  irrefutably  that  the 
prisoner’s  non-frivolous  claims  were  dismissed 
with  prejudice  because  of  the  actions  or  inac- 
tion of  jail  officials.  As  a result,  the  court 
granted  sua  sponte  summary  judgment  in  fa- 
vor of  the  prisoner  on  these  two  claims.  Since 
the  record  had  established,  as  a matter  of  law, 
that  the  defendants  had  violated  the  prisoner’s 
constitutional  rights,  the  prisoner  was  entitled 
to  nominal  damages,  and  the  court  awarded 
him  $ 1 for  each  of  the  two  impeded  cases. 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals ruled  that  a prisoner  suing 
under  42  U.S.C.  § 1983  for  damages  result- 
ing from  unconstitutional  procedures  in  an 
earlier  disciplinary  hearing  would  not  be  re- 
quired instead  to  bring  an  action  in  habeas 
corpus,  because  since  the  prisoner  had  al- 
ready been  paroled,  mootness  would  render 
habeas  corpus  unavailable. 

Narvis  Nonnette  was  convicted  in  a dis- 
ciplinary hearing  of  stabbing  another 
prisoner  in  a fight,  and  received  360  days 
loss  of  good-time  credit  plus  100  days  in  the 
hole.  After  exhausting  administrative  remedies 
claiming  both  release  date  miscalculation  and 
denial  of  due  process  rights  in  the  disciplin- 
ary proceedings,  he  filed  a civil  rights 
complaint  requesting  injunctive  relief  and 
damages.  The  U.S.  District  Court  (C.D.  Ca- 
lif.) dismissed  the  suit  for  failure  to  state  a 
claim  because,  since  the  claims  challenged 
the  validity  of  his  (then  continuing)  confine- 
ment, they  must  be  brought  under  habeas 
corpus  instead,  per  Heckv.  Humphrey,  512 
U.S.  477  (1994).  Nonnette  appealed. 

Before  his  appeal  was  decided,  Nonnette 
was  routinely  (albeit  belatedly)  paroled.  This 
changed  the  legal  landscape,  implicating  a 
newer  Supreme  Court  case,  Spencer  v. 
Kemna,  523  U.S.  1 (1998),  wherein  a habeas 
challenge  to  the  fact  or  duration  of  a parole 
violation  became  moot  after  the  petitioner’s 
release  onto  parole. 

With  Nonnette  now  on  parole,  the  ques- 
tion here  became  whether  Kemna  rendered 
habeas  corpus  moot  as  to  his  disciplinary 
conviction  challenge.  Joining  two  sister  cir- 
cuits (see:  Huang  v.  Johnson,  251  F.3d  65 
(2nd  Cir.  2001)  [pre-trial  incarceration  credit 


The  prisoner,  however,  had  sought  both 
compensatory  and  punitive  damages.  Al- 
though the  court  recognized  that  in  some 
instance  “’general  damages’  may  be  recov- 
erable without  proof  of  specific  loss,  as 
where  the  loss  of  a constitutional  right  is 
‘impossible  to  monetize,”’  this  case  required 
proof  that  the  prisoner  “would  have  won  or 
settled  these  cases  for  a certain  amount”  of 
compensatory  damages.  The  prisoner  was 
also  required  to  prove  the  elements  for  puni- 
tive damages.  Further  proceedings  on 
damages  was  ordered.  See:  Davis  v.  Milwau- 
kee County’,  225  F.Supp.2d  967  (E.D.  Wis. 
2002).  ■ 


loss];  Carrv.  O’Leary,  167F.3d  1124(7thCir. 
1999)[good  time  credit  loss]),  the  Ninth  Cir- 
cuit held  that  when  one  has  been  released 
onto  parole,  thereby  rendering  habeas  chal- 
lenges unavailable,  a § 1983  damage  claim 
as  to  unconstitutional  procedures  in  an  ear- 
lier disciplinary  hearing  must  be  allowed  to 
proceed. 

Had  Nonnette  still  been  incarcerated,  as 
he  was  when  the  district  court  ruled  below, 
he  would  have  been  barred  by  Heck.  But, 
using  its  appellate  jurisdiction  under  28 
U.S.C.  § 2106,  the  court  disposed  of  the  case 
“as  justice  requires”  by  taking  into  account 
“any  change,  either  in  fact  or  in  law,  which 
has  supervened  since  the  judgment  was  en- 
tered” [citing  Patterson  v.  Alabama,  294  US 
600,607(1935)]. 

Finally,  noting  that  Nonnette  had  only 
lately  claimed  immunity  from  Heck  on  ap- 
peal because  he  had  challenged  only  the 
conditions  - not  the  term  - of  confinement, 
the  state  countered  that  he  had  waived  this 
claim  by  failing  to  assert  it  below.  But  the 
court  held  that  because  Nonnette ’s  due  pro- 
cess challenge  went  to  the  absence  of  any 
evidence  to  support  the  disciplinary  find- 
ing, he  had  thereby  asserted  a due  process 
claim  (citing  Burnsworth  v.  Gunderson,  179 
F.3d  77 1 , 775  (9th  Cir.  1 999)).  Accordingly,  the 
district  court’s  rulings  were  vacated  as  to  all 
claims  and  the  case  remanded  for  further  § 
1983  proceedings.  See:  Nonnette  v.  Small, 
3 16  F.3d  872  (9th  Cir.  2002).  H 
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Mentally  Incapacitated  Oregon  Pretrial  Detainees 

Denied  Due  Process 


The  Ninth  Circuit  Court  of  Appeals 
held  that  under  Oregon  law,  state 
mental  hospitals  have  a duty  to  accept  men- 
tally incapacitated  criminal  defendants  for 
evaluation  and  treatment,  once  certified  as 
mentally  incapacitated  by  a circuit  court.  The 
court  also  held  that  the  hospital’s  delay  in 
admitting  incapacitated  defendants  violated 
their  substantive  due  process  rights  and  the 
alleged  violations  were  sufficient  to  support 
injunctive  relief. 

“Oregon,  in  recognition  of  the  consti- 
tutional rights  of  mentally  incapacitated 
persons  charged  with  a crime,  commendably 
has  enacted  statutory  procedures  for  the 
identification  and  restorative  treatment  of 
such  persons  so  that  their  guilt  or  innocence 
can  be  determined  in  a trial.” 

“Under  Oregon  law,  state  circuit  (trial) 
courts  may,  before  or  during  trial,  find  a crimi- 
nal defendant  to  be  incapacitated  as  a result 
of  a mental  disease  or  defect  such  that  the 
defendant  is  unable  to  assist  and  cooperate 
with  defense  counsel  or  participate  in  the 
defense.  Such  a finding  triggers  a process 
designed  to  evaluate,  treat  and  restore  the 
defendant’s  mental  health  so  that  judicial 
proceedings  may  resume.  If ‘[a]  court  deter- 
mines that  [a  criminal]  defendant  lacks  fitness 
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to  proceed  [to  trial],  the  proceeding  against 
the  defendant  shall  be  suspended  and  the 
court  shall  commit  the  defendant  to  the  cus- 
tody of  the  superintendent  of  a state  mental 
hospital.’  The  Oregon  State  Hospital  [OSH] 
is  the  only  ‘state  mental  hospital’  that  has 
been  designated  under  this  statute.” 

“OSH  is  required  to  evaluate  a defen- 
dant committed  to  its  custody  within  60  days 
of  the  defendant’s  arrival  to  determine 
‘whether  there  is  a substantial  probability 
that,  in  the  foreseeable  future,  the  defendant 
will  have  the  capacity  to  stand  trial.  ’...  If,  at 
anytime,  the  defendant  becomes  capable  of 
standing  trial  or  will  never  have  that  capac- 
ity, OSH  must  immediately  so  notify  the  court. 
Within  90  days  of  the  defendant’s  arrival, 
OSH  must  notify  the  court  whether  the  de- 
fendant has  the  capacity  to  stand  trial  and,  if 
not,  whether  there  is  a substantial  probabil- 
ity that  the  defendant  will  gain  or  regain  that 
capacity  in  the  foreseeable  future,  if  OSH 
determines  that  such  a probability  exists,  ‘the 
defendant  shall  remain  in  [OSH’s]  custody 
where  the  defendant  shall  receive  treatment 
designed  for  the  purpose  of  enabling  the 
defendant  to  gain  or  regain  capacity.’” 

However,  during  2001  and  early  2002, 
incapacitated  criminal  defendants  spent  on 
average  about  one  month  in  county  jails 
before  OSH  accepted  them  for  the  requisite 
evaluation  and  treatment.  In  many  cases, 
defendants  had  to  wait  two,  three  or  even 
five  months. 

These  detainees,  “relegated  to  a wait- 
list status”  and  who  “remain  in  jail  until  OSH 
has  room  for  them”  frequently  become 
overtly  psychotic,  are  unpredictable  and  dis- 
ruptive, decompensate  rapidly  and  suffer  as 
a result  of  their  uncontrolled  mental  illness 
and  become  high  suicide  risks.  For  example, 
in  the  April  2002  edition  of  PLN  we  reported 
on  a $500,000  settlement  awarded  to  a men- 
tally ill  Portland,  Oregon  pretrial  detainee 
who  gouged  out  his  eyes  during  a psychotic 
episode,  when  OSH  had  refused  to  admit  him. 
[PLN  Apr.  2002,  p.  15] 

In  response  to  this  problem,  the  Oregon 
Advocacy  Center  (OAC),  a federally  autho- 
rized and  funded  law  office  established 
under  the  Protection  and  Advocacy  for  Men- 
tally III  Individuals  Act  of  1986  (PAMII),  42 
U.S.C.  §§  10801-10851,  brought  suit  against 
OSH  officials.  OAC  alleged  that  OSH  was 
violating  the  due  process  rights  of  mentally 
incapacitated  defendants  by  unreasonably 


delaying  their  transfer  from  county  jails  to 
OSH  for  treatment.  The  district  court  held 
that  OSH  was  violating  the  due  process  rights 
of  the  incapacitated  detainees,  by  unreason- 
ably detaining  them  in  county  jails  that  lack 
the  facilities  to  treat  and  restore  the  defen- 
dants’ mental  health.  It  then  entered  an 
injunction  requiring  OSH  to  admit  mentally 
incapacitated  defendants  within  seven  days 
of  the  judicial  finding  of  their  incapacity  to 
proceed  to  trial. 

On  appeal,  the  Court  noted  “that  Con- 
gress recognized  that  ‘individuals  with 
mental  illness  are  vulnerable  to  abuse  and 
serious  injury,’  and  enacted  PAMII  to  ‘en- 
sure that  the  rights  of  individuals  with  mental 
illness  are  protected’  and  to  assist  states  in 
establishing  advocacy  systems  to  ‘protect 
and  advocate  the  rights  of  such  individuals 
through  activities  to  ensure  the  enforcement 
of  the  Constitution  and  Federal  and  State 
statutes.’  42  U.S.C.  § 10801(a)(1), (b)l(l), 
(b)(2)(A).”  The  court  went  on  to  note  that 
“[u]nder  PAM  II,  protection  and  advocacy 
systems  such  as  OAC  are  authorized  to  ‘pur- 
sue. . legal,  and  other  appropriate  remedies 
to  ensure  the  protection  of  individuals  with 
mental  illness  who  Congress  intended  to 
confer  standing  to  pursue  suits  like  this  one 
on  organizations  like  OAC.”  Ultimately,  the 
court  rejected  OSH’s  arguments  that  OAC 
did  not  have  standing  to  bring  the  suit  and 
that  the  case  was  moot. 

The  court  analyzed  the  case  under  the 
Due  Process  Clause  of  the  Fourteenth 
Amendment  and  found  that  incapacitated 
criminal  defendants  have  liberty  interests  in 
freedom  from  incarceration  and  in  restorative 
treatment.  The  court  then  concluded  that 
“OSH  has  not  advanced  nor  [could  the  court] 
discern,  a legitimate  state  interest  in  keeping 
mentally  incapacitated  criminal  defendants 
locked  up  in  county  jails  for  weeks  or 
months.”  The  court  found  that  OSH’s  refusal 
to  accept  such  defendants  contravenes  the 
legislature’s  statutory  mandate  and  under- 
mines the  state’s  fundamental  interest  in 
bringing  the  accused  to  trial.  As  such,  OSH 
violated  the  substantive  due  process  rights 
of  the  detainees. 

Lastly,  the  court  concluded  “that  OSH’s 
significant,  ongoing  violations  of  substan- 
tive and  procedural  due  process  are 
sufficient  to  support  the  district  court’s  in- 
junction.” See:  Oregon  Advocacy  Center  v. 
Mink,  322  F.3d  1 101  (9th  Cir.  2003).  ■ 
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Virginia  Drug  Treatment  Program 
Still  Violates  Establishment  Clause 


A federal  district  court  in  Virginia  held 
that  the  Therapeutic  Community 
Program  (TCP)  of  the  Virginia  Department  of 
Corrections  violated  the  Establishment 
Clause  of  the  First  Amendment.  The  court 
also  held,  however,  that  prison  officials  were 
entitled  to  qualified  immunity  due  to  their 
good  faith  efforts  to  cure  the  problems. 

Virginia  prisoners  are  required  to  partici- 
pate in  the  TCP,  a religious  based  12  Step 
Program,  or  they  will  lose  good  conduct  cred- 
its and  the  ability  to  earn  good  conduct  credits. 

Prisoners  previously  brought  suit  alleg- 
ing that  the  TCP  violated  the  Establishment 
Clause  and  the  federal  court  found  that  the 
TCP  was  unconstitutional  as  it  was  imple- 
mented. See:  Ross  v.  Keelings,  2 F.Supp.2d 
810  (E.D.Va.  1998). 

Following  the  decision  in  Ross,  prison 
officials  implemented  a new  TCP  in  an  at- 
tempt to  comply  with  the  opinion.  “The 
Serenity  Prayer  was  removed  from  the  Pro- 
gram materials  and  secular  alternatives  were 
substituted  in  many  of  the  materials.”  Yet,  the 
program  continued  “to  teach  spirituality  and 
still  ha[d]  certain  elements  that  contain  reli- 
gious references.”  Additionally,  religion  and 
the  value  of  religious  beliefs  are  frequently  dis- 
cussed and  participants  are  required  to  watch 
a video  which  presents  elements  of  the  tradi- 
tional 12-step  program  and  in  which  “one  of 
the  primary  points  ...  is  that  God  is  the  only 
viable  definition  of  ‘higher  power. ' 

Prisoners  again  brought  suit,  claiming 
that  the  new  TCP  still  violated  the  Establish- 
ment Clause. 

The  court  set  out  a detailed  explanation 
of  the  elements  of  an  Establishment  Clause 
claim,  relying  upon  the  three-prong  test  first 
announced  in  Lemon  v.  Kurtzman,  403  U.S. 
602,91  S.Ct.  2105  (1971). 

Applying  the  applicable  standard  to  the 
new  TCP,  the  court  concluded  that  the  pro- 
gram still  violates  the  Establishment  Clause. 
In  reaching  this  conclusion  the  court  noted 
that:  it  is  a mandatory  program  which  implic- 
itly espouses  religion;  prisoners  must 
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participate  or  lose  good  conduct  credits  and 
the  ability  to  earn  additional  credits;  “[t]he 
program  teaches  spirituality  and  encourages 
participants  to  turn  their  lives  over  to  their 
‘higher  power[]’”;  the  required  video  advo- 
cates that  God  is  the  only  viable  definition 
of  “higher  power;”  and  discussions  regard- 
ing the  importance  of  God  and  religion  in 
conquering  addictions  is  still  a part  of  the 
Program. 

The  court  concluded:  “While  defen- 
dants have  attempted  to  remove  religion  from 
the  mandatory  Program,  it  is  clear  they  have 
not  been  entirely  successful.  As  a result, 
plaintiffs  have  been  coerced  by  the  state  to 
participate  in  a program  that  espouses  reli- 
gion. Thus,  the  Program,  as  it  is  currently 
constituted,  continues  to  violate  the  Estab- 
lishment Clause  of  the  First  Amendment.” 

Although  the  right  of  plaintiffs  not  to 
be  coerced  to  participate  in  a religious-based 
program  was  clearly  established  in  Ross,  the 
court  found  that  prison  officials  were  entitled 
to  qualified  immunity  due  to  their  good  faith 


effort  to  bring  the  program  into  compliance 
with  the  Ross  decision,  stating:  “This  court 
may  not  be  satisfied  that  the  Program  is  in 
compliance,  however,  a reasonable  officer 
could  believe  that  their  efforts  were  suffi- 
cient.” See:  Nusbaum  v.  Terrangi,  210 
F.Supp.2d  784  (E.D.Va.  2002).  ■ 
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$108,352  Attorney  Fee  Award  Approved 
in  California  Prisoner  ADA/RA  Suit 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals approved  attorney  fees/costs 
totaling  $108,352  for  litigation  efforts  in  gain- 
ing injunctive  relief  under  the  Americans  with 
Disabilities  Act  (ADA)  and  the  Rehabilita- 
tion Act  (RA)  for  California  prisoners  who 
had  been  discriminated  against  at  parole  hear- 
ings because  of  their  disabilities.  Significantly, 
fees  were  approved  not  only  for  efforts  ex- 
pended directly  on  the  instant  case,  but  also 
for  collateral  litigation  performed  on  topically 
related  cases  in  other  courts  - where  that  liti- 
gation went  towards  preserving  the  parole 
applicants’  underlying  legal  position. 

California  prisoner  John  Armstrong  had 
led  a successful  action  against  top  state  offi- 
cials to  gain  injunctive  relief  to  correct  Board 
of  Prison  Terms  (BPT)  parole  hearing  poli- 
cies and  practices  that  discriminated  against 
disabled  prisoners.  (See:  Armstrong  v.  Wil- 
son, 124  F.3d  1019  (9,hCir.  1997)  [PLN,  Sept. 
1998,  p.  13];  Armstrong  v.  Davis,  275  F.3d  849 
(9thCir.  2001).)  State  officials  appealed  the 
award  of  attorney  fees. 


by  John  E.  Dannenberg 

Unique  to  the  posture  of  the  appeal  was 
that  Armstrong’s  attorneys  had  asked  for, 
and  were  awarded  by  the  US  District  Court 
(N.D.  Calif.)  below,  fees/costs  incurred  in  the 
review  of  a related  and  concurrent  AD  A case, 
Yeskeyv.  Penn.  Dep’tofCorr.,  118  F.3d  168  (3rd 
Cir.  1997)  [ADA  applies  to  state  prisons].  This 
situation  arose  when  both  Armstrong  and 
Yeskey  were  pending  petitions  for  review  (cer- 
tiorari) before  the  U.S.  Supreme  Court  - and 
the  Court  selected  Yeskey.  Armstrong’s  attor- 
neys were  then  asked  by  the  high  court  to 
appear  in  Yeskey,  essentially  to  preserve  the 
rights  they  had  won  for  Armstrong.  When 
they  were  successful  in  Yeskey  (Penn.  Dep ’t 
of  Corr.  v.  Yeskey,  524  US  935  (1998)),  they,  as 
the  prevailing  party,  asked  for  fees. 

The  Ninth  Circuit  ruled  that  the  effort  in 
litigating  Yeskey  “was  both  useful  and  of  a 
type  ordinarily  necessary  to  advance  the  ... 
litigation,”  “important  to  the  presentation  of 
[Armstrong’s]  rights”  - entitling  them  in 
Armstrong  to  recover  fees  for  their  efforts 
expended  in  Yeskey. 


Next,  defendants  asked  the  court  to 
constrain  the  award  under  the  fee  cap  pro- 
visions of  the  Prison  Litigation  Reform  Act 
(PLRA),  42  U.S.C.  § 1997e(d),  because 
Armstrong’s  lately  added  due  process  claim 
fded  under  the  Civil  Rights  Act  (42  U.S.C.  § 
1983)  retrospectively  implicated  the  PLRA. 
[It  is  important  for  PLN  readers  to  observe 
that  in  prisoner  cases,  ADA  and  RA  attor- 
ney fee  provisions  are  not  similarly 
restricted  as  are  § 1983  fees  under  the  PLRA 
because  both  statutes  have  their  own  attor- 
ney fee  provisions.]  But  the  court  ruled  that 
because  this  claim  did  not  involve  any  sepa- 
rate witnesses  or  hearings,  its  impact  on 
overall  litigation  efforts  was  miniscule,  and 
that  therefore  the  district  court  below  did 
not  abuse  its  discretion  in  structuring  the 
fee  awards  under  the  controlling  fee  provi- 
sions of  the  ADA  and  RA.  Accordingly,  the 
court  affirmed  the  district  court’s  fee  award 
in  all  respects.  S ee:  Armstrong  v.  Davis,  318 
F.3d965  (9th  Cir.  2003).  H 


Washington  DOC/King  County  Settles  Negligent 
Supervision  Case  for  $3.1  Million 


On  March  9,  2003,  the  Washington 
Department  of  Corrections  (DOC) 
and  King  County  agreed  to  pay  $3.1  million 
to  the  family  of  a woman  who  was  brutally 
raped  and  murdered  by  a man  on  community 
supervision.  The  case  is  the  most  recent  in  a 
series  of  multi-million  dollar  verdicts  and 
settlements  stemming  from  DOC’s  inability 
to  properly  monitor  ex-convicts  in  the  com- 
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munity.  PLN  lias  reported  extensively  on  this 
topic. 

On  the  afternoon  of  April  15,  2000, 
Shirley  Tuthill  drove  to  her  daughter 
Deborah  Funk’s  Federal  Way  apartment  to 
spend  the  day  doing  spring  cleaning.  Upon 
entering  the  apartment,  she  discovered 
Deborah’s  nude  and  battered  body  in  the 
bedroom.  Blood  and  excrement  covered  the 
walls  and  bed.  Deborah,  a 40-year-old  mother 
of  three,  had  been  savagely  raped  and  beaten 
to  death. 

Roy  Elexis  Webbe  was  arrested  for  the 
murder  on  April  26,  2000.  He  was  subse- 
quently convicted  of  the  crime  and  sentenced 
to  prison  for  life  without  the  possibility  of 
release.  At  the  time  of  the  homicide,  he  was 
on  community  supervision  for  convictions 
of  rape  and  assault.  Webbe ’s  conditions  of 
supervision  required  him  to  register  as  a sex 
offender,  obtain  chemical  dependency  treat- 
ment, and  receive  a mental  health  evaluation 
and  participate  in  any  recommended  therapy. 

While  on  supervision,  Webbe  continu- 
ally violated  the  terms  of  his  supervision  by 
failing  to  register  as  a sex  offender,  provide  a 


valid  address,  or  participate  in  drug  and  men- 
tal health  treatment.  He  also  tested  positive 
for  narcotics  on  at  least  three  occasions.  The 
DOC  and  King  County,  however,  failed  to 
report  Webbe ’s  violations  to  the  sentencing 
judge  or  request  a warrant  for  his  arrest. 

Deborah’s  family  fded  suit  against  the 
DOC  and  King  County  in  the  Pierce  County 
Superior  Court,  alleging  wrongful  death,  neg- 
ligent infliction  of  emotional  distress,  and 
loss  of  consortium.  One  week  before  trial. 
King  County  agreed  to  settle  the  claims 
against  it  for  $500,000.  The  DOC  settled  the 
case  for  $2.6  million  after  five  days  of  trial. 

Deborah’s  family  was  represented  by 
attorneys  Jack  Connelly  and  Darrell  Cochran 
of  the  Tacoma  law  firm  Gordon,  Thomas, 
Honeywell,  Malanca,  Peterson  & Daheim. 
The  firm  has  had  great  success  suing  the 
DOC  for  its  failure  to  properly  monitor  of- 
fenders in  the  community.  See:  Funk  v. 
Washington  DOC,  Pierce  County  Superior 
Court  Case  No.  01-2-12381-1.  ■ 

Additional  sources:  Jury  Verdicts 
Northwast;  Seattle  Times 
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Supplemental  Parole  Violation  Warrant  Filed 
After  Sentence  Expiration  Illegal 


A federal  district  court  for  the  Dis- 
trict of  Columbia  has  held  that  a 
parolee  cannot  be  violated  for  activity  al- 
leged in  a supplemental  warrant  filed  after 
expiration  of  the  original  sentence.  Larry 
Owens  was  convicted  of  violating  District 
of  Columbia  (DC)  laws  and  sentenced  to 
prison.  Subsequently,  he  was  released  on 
parole  and  supervised  by  the  DC  Board  of 
Parole,  who  on  February  24,  2000,  filed  a 
warrant  alleging  Owens  violated  his  parole. 
Pursuant  to  the  National  Capital  Revitaliza- 
tion Act  of  1997,  Owens’  file  was  transferred 
to  the  U.S.  Parole  Commission  (The  Com- 
mission) on  July  18,  2000.  Seven  days  later, 
Owens  pled  to  a Bail  Reform  Act  (BRA)  vio- 
lation in  DC  Superior  Court.  Despite  the 
pending  parole  violation  detainer,  Owens  was 
released  from  custody. 

On  November  30, 2000,  Owens  was  ar- 
rested on  the  parole  warrant.  Five  months 
later,  the  Commission  issued  a supplemental 


warrant  adding  a new  charged  based  on  the 
BRA  conviction.  The  Commission  then  is- 
sued a probable  cause  finding  letter,  which 
stated  it  made  no  findings  on  the  original 
warrant,  but  found  cause  on  the  supplement. 

Owens  filed  a habeas  corpus  petition  in 
the  district  court.  Two  of  his  three  claims 
were  moot,  but  the  Court  acted  on  his  claim 
that  the  Commission  lacked  authority  to  re- 
voke his  parole  on  May  21,  2001,  because 
the  full  term  of  his  sentence  expired  in  Feb- 
ruary 200 1 . Owens  argued  the  Commission’s 
imposition  of  a new  full-term  sentence  set  to 
expire  in  2006  is  unlawful. 

The  Commission  argued  that  as  it  had 
filed  and  executed  a warrant  prior  to  Owens’ 
sentence  expiring,  it  can  file  a supplement 
alleging  unrelated  grounds  after  the  original 
sentence  expired  for  something  that  occurred 
before  that  expiration  and  revoke  parole  on 
that  basis  only.  Moreover,  once  it  issues  a 
warrant  the  sentence  is  tolled.  The  Court, 


however,  held  that  tolling  ceases  when  the 
warrant  is  executed. 

The  Commission  also  argued  that  if  it 
issues  a warrant  prior  to  a parolee ’s  sentence 
expires,  it  has  authority  to  supplement  the 
warrant  after  expiration  when  the  parolee’s 
violative  conduct  occurs  before  expiration. 
The  Court  held  the  Commission’s  authority 
to  revoke  parole  is  not  contingent  on  the 
timing  of  the  parolee’s  conduct;  it  rests  upon 
the  timing  of  the  filing  of  the  warrant.  The 
Commission  was  limited  to  resolving  the 
original  warrant,  which  it  failed  to  find  prob- 
able cause  on.  The  Commission’s  delay  in 
filing  the  supplemental  warrant  rendered  it 
unlawful. 

Accordingly,  as  Owens’  revocation  was 
based  solely  upon  the  illegal  supplemental 
warrant,  the  Court  granted  Owens’s  habeas 
corpus  and  ordered  him  released  from  pa- 
role supervision.  See:  Owens  v.  Gaines,  219 
F.  Supp.2d  94  (D.  D.C.  2002).  ■ 


Fighting  For  Fair  Phone  Rates 

by  Deborah  M.  Golden 


In  2000,  a group  of  prisoners,  loved 
ones  of  prisoners,  and  attorneys  filed 
a lawsuit  in  the  U.S.  District  Court  for  the 
District  of  Columbia  challenging  the  high  cost 
of  collect  calls  from  private  correctional  facili- 
ties. The  case  is  Wright,  v.  Corrections 
Corporation  of  America,  USDC  DC  case  no. 
1 :00CV00293  (GK),  in  front  of  Judge  Kessler. 
This  group  is  represented  by  attorneys  at 
Seliger  & Elkin,  in  Chicago;  D.C.  Prisoners’ 
Legal  Services  Project,  in  Washington,  DC; 
and  the  Center  for  Constitutional  Rights,  in 
New  York.  The  lawsuit  claims,  among  other 
things,  that  the  high  costs  of  the  phone  calls 
violate  anti-trust  laws,  the  Eighth  Amend- 
ment, and  the  Federal  Communications  Act. 

We  asked  the  court  to  make  the  case  a 
class  action,  but  the  judge  did  not  rule  on 
that  motion.  Instead,  in  August  2001,  the 
judge  ordered  us  to  go  to  the  Federal  Com- 
munications Commission  (“FCC”)  because 
the  case  involves  issues  under  its  jurisdic- 
tion. However,  the  judge  did  not  dismiss  the 
case,  but  nothing  will  happen  until  FCC  rules. 

In  front  of  the  FCC,  the  process  is  being 
divided  into  two  parts.  The  first  part  is  a Pe- 
tition for  Rulemaking,  in  which  we  challenge 
both  the  FCC’s  allowing  prisons  to  have  only 
one  long  distance  carrier  and  phone  compa- 
nies’ practice  of  offering  only  collect  calling 


rather  than  also  allowing  prisoners  to  use 
debit  cards.  This  Petition  was  filed  in  No- 
vember 2003.  It  asks  that  the  FCC  allow 
multiple  long  distance  carriers  at  private  pris- 
ons, prohibit  the  paying  of  commissions  from 
phone  calls  to  the  prisons,  and  to  require  ser- 
vice providers  to  offer  debit  cards  or  debit 
accounts.  Opponents  of  our  Petition,  includ- 
ing major  companies  such  as  MCI  and  AT&T, 
have  filed  comments.  So  have  supporters.  By 
the  time  this  article  goes  to  press,  Plaintiffs 
will  have  responded  to  all  of  the  comments. 
Then  we  will  have  to  wait  for  the  FCC  to  rule. 

The  second  part  in  front  of  the  FCC  is  a 
Formal  Complaint  saying  that  people  have 
paid  unreasonable  rates  for  long  distance 
calls  from  prisoners.  This  part  has  not  been 
filed  yet.  As  part  of  our  preparation  for  this 
complaint,  we  are  looking  for  additional  plain- 
tiffs. We  are  especially  interested  in  plaintiffs 
paying  bills  as  a result  of  someone  being 
housed  in  a facility  operated  by  the  Correc- 
tions Corporation  of  America  and  serviced 
by  Evercom.  If  you  or  your  loved  one  fits 
into  this  category,  as  soon  as  possible,  please 
contact:  Deborah  M.  Golden,  D.C.  Prison- 
ers’ Legal  Services  Project,  2639  Connecticut 
Ave.,  NE  #225,  Washington,  DC  20008. 

Send  a letter  detailing  as  much  as  you 
remember  about  your  bills,  with  copies  of 


the  bills  if  possible.  Please  do  not  try  to  file 
your  own  lawsuit.  We  do  not  know  how  long 
the  FCC  will  take  to  rule,  but  it  will  be  cleaner 
if  there  are  no  adverse  court  decision  in  the 
meantime.  | 

Deborah  M.  Golden  is  a staff  attorney  for 
the  D.  C.  Prisoners  ’ Legal  Services  Project 
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California  Initial  Cell  Assignments  By  Race  Upheld, 
U.S.  Supreme  Court  Grants  Review 

by  John  E.  Dannenberg 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals ruled  that  the  policy  of  the 
California  Department  of  Corrections  (CDC) 
of  using  race  as  a factor  in  initially  housing 
cellmates  did  not  offend  the  US 
Constitution’s  Equal  Protection  Clause.  The 
United  States  supreme  court  has  granted 
review  and  agreed  to  decide  whether  racial 
discrimination  suits  in  prison  are  subject  to 
a reasonable  relationship  test  or  not. 

Garrison  Johnson,  an  African-American 
California  state  prisoner  serving  time  for 
murder,  robbery  and  assault  with  a deadly 
weapon,  sued  CDC  administrators  under  42 
U.S.C.  § 1983  to  enjoin  their  policy  of  ini- 
tially housing  prisoners  of  the  same  racial 
designation  together  during  their  first  60 
days  of  incarceration  at  a new  facility. 
Johnson  complained  that  this  apparently 
arbitrary  action  was  racially  circumscribed 
and  thus  constitutionally  suspect. 

CDC  countered  that  while  it  was  true 
that  during  the  period  before  initial  classifi- 
cation at  any  new  facility,  every  prisoner  was 
thus  automatically  segregated,  CDC  had  a 
legitimate  penological  interest  in  doing  so  - 
particularly  among  known  violent  prisoners 
such  as  Johnson.  Indeed,  CDC  asserted  that 
it  owed  such  prisoners  a duty  of  thus  pro- 
tecting them  before  all  of  their  individual 
case  factor  needs  could  be  ascertained  and 
accommodated.  CDC  noted  that  after  classi- 
fication, prisoners  were  encouraged  to  seek 
their  own  cellmates,  for  which  double-celling 
agreement  forms  were  routinely  provided 
and  used.  Moreover,  it  was  only  in  the  close 
confines  of  cell  living  that  might  give  rise  to 
interracial  tensions  that  such  temporary  seg- 
regation was  applied.  After  classification,  all 
prisoners  shared  dining,  yard,  chapel,  work 
and  educational  facilities  without  regard  to 
racial  designation,  except  non-violent  pris- 
oners assigned  to  dorm  living. 

Based  upon  experience,  CDC  initially 
double-cells  prisoners  in  one  of  four  general 
ethnic  categories:  black,  white,  Asian  or 
other.  Further  divisions  are  noted.  For  ex- 
ample, Japanese  and  Chinese  are  typically 
not  housed  together,  nor  are  Laotians,  Viet- 
namese, Cambodians  and  Filipinos. 
Hispanics  from  N orthern  California  are  iso- 
lated from  those  from  Southern  California 
because  of  known  gang  violence. 

Initially,  Johnson’s  complaint  was  dis- 
missed in  U.S.  District  Court  for  failure  to 


stateaclaim.  The  Ninth  Circuit  reversed,  stat- 
ing that  his  allegations  were  facially 
sufficient  to  state  a claim  for  racial  discrimi- 
nation in  violation  of  the  Equal  Protection 
Clause.  (See:  Johnson  v.  California,  207  F.3d 
650,655  (9th  Cir.  2000 fPLN,  Nov.  2001,  p.22). 
Upon  remand,  the  parties  agreed  that  be- 
cause the  forced  segregation  complained  of 
only  occurred  during  the  60  day  classifica- 
tion period,  the  challenge  would  be  limited 
to  that  time  period.  The  district  court  then 
granted  summary  judgment  to  defendants 
on  qualified  immunity  grounds  since  their 
actions  were  not  clearly  unconstitutional, 
citing Saucierv.  Katz,  533  US  194  (2001)  [see 
PLN,  June  2002,  p.  19]. 

On  Johnson’s  appeal,  the  Ninth  Circuit 
reviewed  racially  motivated  administrative 
decisions  in  light  of  the  prison  context.  It 
relied  upon  Zee  v.  Washington,  390  US  333, 
334  (1968)  for  the  proposition  that  “prison 
authorities  have  the  right,  acting  in  good 
faith  and  in  particularized  circumstances,  to 
take  into  account  racial  tensions  in  maintain- 
ing security,  discipline  and  good  order  in 
prisons  and  jails.”  Notwithstanding  Zee, 
Johnson  cited  several  cases  overturning  ra- 
cially segregated  prison  housing.  The 
question  remained  here  as  to  what  would 
amount  to  “particularized  circumstances”  or 
“necessities  of  prison  security  and  disci- 
pline.” 

The  court  focused  on  the  legitimate  pe- 
nological interest  standard  of  Turner  v. 
Safley,  482  U.S.  78  (1987)  - a decision  post- 
dating the  cases  Johnson  had  relied  upon.  It 
found  that  it  must  now  test  for  a “valid,  ra- 
tional connection  that  existed  between  the 
prison  regulation  and  the  legitimate  govern- 
mental interest  put  forward  to  justify  it.”  The 
court  also  looked  for  “ready  alternatives,” 
consistent  with  allocation  of  prison  re- 
sources generally. 

Finding  that  safety  of  prisoners  and 
staff  resulting  from  this  preemptive  segre- 
gation “is  undoubtedly  a legitimate 
penological  interest”  and  that  further  it  was 
neutral  to  the  government’s  objective,  the 
court  then  looked  for  the  necessity  of  such 
a policy.  Johnson  argued  that  unless  and 
until  there  was  actual  demonstrated  violence, 
such  a policy  need  could  not  be  presumed. 
The  court  disagreed,  noting  that  prison  ad- 
ministrators could  reasonably  anticipate 
such  unrest  and  make  reasonable  accommo- 


dations for  prison  security.  Citing  Frost  v. 
Symington,  197  F.3d  348  (9th  Cir.  1999),  the 
court  found  that  there  was  a commonsense 
connection  requirement  between  a legitimate 
objective  and  a prison  regulation,  which  the 
prisoner  bore  the  burden  of  refuting  - which 
Johnson  had  failed  here. 

As  to  Turner’s  “reasonable  alterna- 
tives,” the  court  ruled  that  by  limiting 
“discrimination”  to  an  initial  60  day  period, 
administrators  had  taken  the  most  reason- 
able path  to  the  solution  of  their  safety 
concerns. 

Turner  s third  factor  regarding  allocation 
of  resources  did  not  help  Johnson.  By  pre- 
venting violence  in  the  60  day  period,  the 
avoided  costs  in  potential  damages  was  a 
valid  act  by  prison  officials. 

Finally,  Turner’s  fourth  factor  as  to 
whether  the  alleged  infringement  on  consti- 
tutional rights  was  de  minimis  in  light  of  valid 
penological  interests,  the  60  day  period  was 
found  not  to  be  an  “exaggerated  response” 
to  the  state’s  perceived  need  for  prison  se- 
curity. 

in  sum,  the  court  found  that  Johnson 
could  not,  under  Turner,  make  out  a valid 
constitutional  violation.  Accordingly,  it  was 
not  necessary  under  Saucier  to  determine 
whether  the  administrators  were  entitled  to 
qualified  immunity.  The  dismissal  of 
Johnson’s  suit  was  affirmed. 

in  a sharp  dissent  from  the  later  denial 
of  rehearing  en  banc,  four  Circuit  Judges  ar- 
gued that  application  of  Turner  in 
suspect-class  equal  protection  claims  is 
wrong,  asserting  instead  that  in  all  race- 
based  government  classifications,  strict 
scrutiny  is  the  applicable  standard  of  review. 
The  misapplication  of  Turner  here,  they 
opined,  resulted  in  giving  prison  officials 
“ carte  blanche  to  impose  their  own  notions 
of  racial  hatred  and  conflict  upon  prisoners.” 
See:  Johnson  v.  California,  321  F.3d  79 1 (9th 
Cir.  2003). 

On  March  1,  2004,  the  United  States 
Supreme  Court  granted  review  to  hear  the 
case  and  determine  whether  Turner  applies 
to  racial  discrimination  claims.  Put  another 
way,  can  racial  discrimination  be  a “legiti- 
mate penological  objective”?  The  case  will 
be  heard  in  the  court’s  next  term.  PLN  will 
report  the  outcome.  See:  Johnson  v.  Califor- 
nia, Supreme  Court  Docket  Number  03-636. 
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County  May  Be  Liable  For  Private  Prison’s  Customs  And  Policies 

by  Bob  Williams 


The  New  Mexico  federal  district  court 
has  held  that  a county  could  poten- 
tially be  liable  under  42  U.S.C.  § 1983  forthe 
customs  and  policies  of  a private  prison  cor- 
poration to  whom  it  had  contracted  the 
operation  of  its  jail.  Exhaustion  of  adminis- 
trative remedies  was  also  mandated. 

Fernando  Herrera,  a temporary  prisoner 
in  the  Santa  Fe  County  Detention  Center 
operated  by  Cornell  Corrections,  Inc.,  a pri- 
vate prison  corporation,  was  threatened,  shot 
three  times  in  the  head,  side,  and  testicle  with 
a pellet  shotgun,  then  beaten  and  kicked  by 
guards  with  one  guard  jumping  on  his  head. 
Herrera  had  warned  a county  transport  guard 
this  would  happen. 

Herrera  filed  a § 1983  complaint  against 
the  County  of  Santa  Fe,  Cornell  Corrections 
Inc.,  and  several  guards,  raising  Eighth 
Amendment  use  of  excessive  force  and  state 
law  negligence  claims.  The  district  court  de- 
nied the  defendant’s  motion  to  dismiss  but 


raised  sua  sponte  the  issue  of  exhausting 
administrative  remedies. 

In  denying  the  defendant’s  motion  to  dis- 
miss, the  Court  noted  that  only  the  warning  to 
a transport  guard  could  conceivably  involve 
the  county.  The  remaining  claims  were  against 
Cornell  and  its  employees.  Although  a county 
may  not  be  held  liable  under  a respondeat  su- 
perior theory,  it  may  be  held  liable  if  a plaintiff 
can  identify  a custom  or  policy  that  caused 
the  injury.  To  connect  Cornell  to  the  county, 
the  court  identified  two  available  avenues: 
identify  a custom  or  policy  of  the  county  that 
Cornell  followed  in  injuring  Herrera,  or  show 
the  county  should  be  liable  for  Cornell’s  ac- 
tions/inactions. Relying  on  the  later,  the  Court 
found  that  Cornell  was  a state  actor  for  the 
purposes  of  § 1983  and,  although  few  courts 
have  addressed  “the  specific  issue  of  munici- 
pal or  county  liability,  under  § 1983,  for  the 
actions  of  a private  company  operating  a jail 
or  detention  center,”  found  that  Santa  Fe 


County  could  be  “held  liable  for  a custom  or 
policy  established  by  Cornell,  because  the 
county  has  contracted  with  Cornell  to  per- 
form a significant  public  function.” 

In  reaching  this  conclusion,  the  Court 
melded  three  similar  but  distinguishable 
cases  from  different  circuits  but  with  com- 
mon rationales.  See:  Ancata  v.  Prison 
Helath  Services,  Inc.,  769  F.2d  700  (1 1th  Cir. 
1985);  Deaton  v.  Montgomery  County,  Ohio, 
989  F.2d  885  (6th  Cir.  1 993);  and  Ford  v.  City’ 
of  Boston,  154F.Supp.2d  131  (D.Mass.  2001). 

Relying  on  the  recent  United  States 
Supreme  Court  decision  of  Porter  v.  Nussle, 
122  S.Ct.  983  (2002)  interpreting  the  PLRA  in 
terms  of  excessive  force  claims,  the  Court 
ordered  pleadings  to  determine  if  (1)  any 
administrative  grievance  procedure  was 
available  when  the  injury  occurred  and  (2)  if 
so,  was  it  utilized.  See:  Herrera  v.  County  of 
Santa  Fe,  213  F.Supp.2d  1288  (D.N.M.  2002). 


Wisconsin  Pro  Se  Co-Plaintiffs  Must 
Maintain  Separate  § 1983  Actions 


Federal  district  court  Chief  Judge  Bar- 
bara B.  Crabb,  of  the  Northern  Dis- 
trict of  Wisconsin,  has  decided  that  all  pro 
se  prisoner  plaintiffs  filing  in  this  district  must 
file  and  maintain  separate  § 1983  actions 
rather  than  filing  as  co-plaintiffs. 

Nathaniel  Lindell  was  a prisoner  in  the 
state  Supermax  facility  when  he  filed  multiple 
federal  lawsuits  on  behalf  of  himself  and  other 
co-plaintiffs,  including  prisoners  Loren  Pate, 
Herbert  Genz,  and  Edward  Singleton.  Lindell 
repeatedly  wrote  the  court  submitting  addi- 
tional attachments  and  amendments.  One 
complaint  grew  in  excess  of  800  pages.  Mean- 
while, some  of  Lindell’s  co-plaintiffs  moved  to 
have  themselves  removed  from  one  of  the  suits 
at  one  time  and  re-instated  at  other  times. 
Lindell  even  wrote  the  court  directing  them  to 
ignore  the  co-plaintiff  requests.  Some  co-plain- 
tiff material  was  served  by  the  co-plaintiffs  on 
other  co-plaintiffs  and  some  was  not.  Between 
January  and  June,  2002,  so  many  letters,  plead- 
ings, and  attachments  were  filed  that  the  court 
found  them  unmanageable. 

In  dismissing  the  action  without  preju- 
dice to  individual  refilings,  Judge  Crabb 
found  the  following  problems  with  prisoner 
co-plaintiff  litigation,  especially  from  such  a 
controlled  environment  as  Supermax:  (1)  great 
difficulty  in  maintaining  contact  between  the 


co-plaintiffs,  especially  to  dis- 
cuss strategy  or  draft 
documents;  (2)  one  prisoner 
often  takes  charge  and  pros- 
ecutes the  suit  on  the 
plaintiffs’  behalf  with  agree- 
ment from  the  co-plaintiffs, 
even  without  the  legal  author- 
ity to  do  so-especially  in  light 
of  the  F.R.C.P.  Rule  1 1 signa- 
ture requirement;  (3)  an 
increase  in  costs  for  the  par- 
ties (must  serve  each  other, 
defendants,  and  court)  and  the 
court  (must  send  order  and 
letters  to  all  parties);  and  (4) 
all  co-plaintiffs  may  share  in 
the  Prison  Litigation  Reform 
Act’s  sanctions  for  frivolous 
litigation.  Henceforth  all  pris- 
oner plaintiffs  must  file 
separate  lawsuits  and  must 
describe  their  claims  “in  short 
and  plain  statements,  saying 
no  more  than  is  necessary”  to 
explain  the  who,  what,  when, 
where,  and  what  the  court 
should  do  about  it.  See:  Lindell 
v.  Litscher,  212  F.Supp.2d  936 
(W.D.  Wis.  2002).  | 
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Bolivia:  Protesting  bad  conditions  and 
long  sentences,  two  prisoners  at  the  Palmasola 
prison  in  the  capital  of  La  Paz  were  crucified 
on  February  11, 2004.  Prisoners  Fredy  Acosta 
and  Walter  Ortiz  were  nailed  to  crosses  in  the 
prison.  The  protest  was  filmed  by  local  televi- 
sion crews  where  it  was  aired  nationally.  Prison 
officials  would  not  comment  on  why  they  al- 
lowed the  protest  to  occur,  much  less  be 
televised.  Most  of  the  nation’s  prisoners  have 
not  been  convicted  of  any  crime  and  they  fre- 
quently languish  in  prison  for  years  as  their 
cases  wind  through  the  courts.  This  is  the  lat- 
est in  a series  of  hunger  strikes  and  riots  and 
other  protests  seeking  better  prison  conditions 
and  more  efficient  processing  by  the  courts. 

California:  On  February  15, 2004,  Linda 
Brock,  43,  a guard  at  the  Corcoran  State  Prison 
was  arrested  and  charged  with  soliciting  mur- 
der, having  sex  with  a prisoner,  conspiracy  to 
commit  a crime  and  offering  to  distribute  a con- 
trolled substance.  Police  found  a pound  of 
marijuana  and  seven  ounces  of  heroin  in  her 
home  during  a search.  Police  allege  Brock  con- 
spired with  the  prisoner,  with  whom  she  was 
having  sex,  to  hire  someone  outside  prison  to 
kill  her  husband.  The  hit  man  would  have  been 
paid  with  drugs.  Apparently  the  prisoner, 
Dayon  Lively,  36,  cut  a deal  and  turned  Brock 
in  and  has  agreed  to  testify  against  her.  On 
March  4,  2004,  Brock  pleaded  guilty  to  the 
murder  solicitation  charge,  the  most  serious 
charge  in  exchange  for  prosecutors  dropping 
the  remaining  charges.  Brock  and  Lively  had 
admitted  to  the  crimes.  Lively  was  not  charged 
with  any  crimes  but  his  mother  was  charged 
with  drug  possession. 

Colorado:  On  December  13, 2003,  Pamela 
Dickens,  47,  a state  prison  guard,  was  arrested 
in  Pueblo  by  police  on  charges  that  she  con- 
spired with  a prisoner  to  hire  a hit  man  to  murder 
her  husband,  who  is  also  a prison  guard,  in 
order  for  her  to  collect  life  insurance  money. 
She  was  arrested  after  meeting  with  a detec- 
tive posing  as  a hit  man.  She  was  apparently 
having  an  affair  with  the  prisoner  as  well. 

Florida:  In  November,  2003,  at  least  26 
prisoners  in  death  row  in  Raiford  became  ill 
with  food  poisoning , claiming  they  had  been 
fed  rotten  food. 

Florida:  On  March  5, 2004,  Eddie  Mayes, 
67,  was  arrested  at  his  home  after  he  visited 
his  son  who  is  confined  at  the  Avon  Park 
prison.  A routine  check  of  the  names  revealed 
that  Flayes  is  a fugitive  who  escaped  from  a 
Georgia  work  detail  in  1 960  while  serving  a 35 
year  sentence  for  robbery  and  burglary. 

Florida:  On  November  2, 2003,  three  men 
robbed  a local  restaurant  in  Okeechobee  City. 


News  in  Brief 

Scottie  Montgomery,  22,  a guard  employed 
by  the  Wackenhut  Corrections  Corporation 
in  Moore  Haven,  was  arrested  as  one  of  the 
robbers.  Prior  to  becoming  a prison  guard, 
Montgomery  had  been  employed  as  a man- 
ager at  the  restaurant. 

Indiana:  In  October,  2003,  Tom  Adams, 
53,  a former  grounds  keeper  supervisor  at 
the  Wabash  Valley  Correctional  Facility  was 
given  a new  job  as  a state  highway  worker. 
Adams  was  fired  by  the  DOC  after  he  went 
to  Wal-Mart  and  bought  socks  to  give  to  the 
prisoners  on  his  crew  when  the  DOC  refused 
to  replace  their  tattered  socks.  Adams  even- 
tually obtained  the  reinstatement  with  the 
transportation  department  after  many  citizens 
wrote  the  governor  to  complain  about  his  fir- 
ing. Adams  said  “I’m  convinced  I did  the  right 
tiling.  Obviously,  I did  it  the  wrong  way.” 

Kentucky:  On  March  4, 2004,  Gregory 
Goins,  and  Curtis  Martin,  guards  at  the 
Atwood  Prison  Camp  of  the  F ederal  Medical 
Center  in  Lexington,  were  charged  with  hav- 
ing sex  with  female  prisoners.  The  charges 
were  filed  in  federal  court. 

Massachusetts:  On  December  10, 2003, 
Bristol  county  jail  guard  Robert  Ramos,  44, 
was  arrested  by  FBI  agents  after  he  gave  an 
ex  convict  posing  as  a hit  man  $2,500  to  mur- 
der his  former  girlfriend  to  avoid  paying  child 
support  for  their  3 year  old  son.  The  ex  con 
was  approached  by  Ramos  about  the  mur- 
der and  promptly  alerted  police.  Because 
Ramos  traveled  to  Rhode  Island  to  meet  with 
the  purported  killer,  it  became  a federal  crime 
and  he  was  charged  in  federal  court  with 
soliciting  murder.  Ramos  had  been  a guard 
at  the  jail  for  13  years  before  his  arrest.  Ramos 
complained  to  the  hit  man  that  his  ex  girl- 
friend had  five  other  children  with  different 
fathers  and  collected  more  money  in  child 
support  than  he  earned  as  a guard.  Ramos 
took  out  a $2,000  credit  union  loan  as  a down 
payment  for  the  $5,000  he  agreed  to  pay  for 
the  murder. 

New  York:  On  February  20, 2004,  Ivan 
Jones,  19,  escaped  from  the  Vernon  Bain 
Center,  an  800  bed  floating  jail  barge  in  New 
York  City,  by  slipping  out  of  a handcuff  where 
he  was  attached  to  another  prisoner,  climb- 
ing beneath  a jail  bus,  holding  onto  the 
undercarriage  and  later  rolling  out  from  un- 
der the  bus  and  walking  away.  Six  jail  guards 
and  a captain  were  suspended  without  pay 
for  15  days  over  the  escape  as  numerous 
procedures  were  not  followed:  i.e.,  the  pris- 
oners were  not  counted,  no  one  checked 
beneath  the  bus,  etc.  Jones  was  recaptured 
on  March  17  at  a friend’s  house  in  the  Bronx. 


He  had  been  awaiting  trial  on  robbery  and  bur- 
glary charges.  He  will  now  be  charged  with 
escape  as  well. 

Ohio:  On  December  10, 2003,  Scott  Secord, 
23,  was  pleaded  no  contest  to  two  felony 
counts  of  possessing  crack  cocaine  and  smug- 
gling it  into  the  Lucas  County  jail.  Undercover 
police  provided  Secord  with  four  ounces  of 
crack  cocaine,  marijuana  and  a $ 1 00  bill  to  de- 
liver to  a prisoner.  He  was  arrested  upon 
entering  the  jail. 

Ohio:  On  March  23, 2004,  Mary  Gatskie, 
57,  an  employee  of  Prison  Health  Services  at 
the  Summit  County  jail  was  arrested  and 
charged  with  one  felony  count  of  theft  of  dan- 
gerous drugs.  Acting  on  a tip,  police  interviewed 
her  about  the  theft  of  drugs  at  the  jail.  During 
the  interview,  police  saw  drugs  stolen  from  the 
jail  in  her  kitchen  with  someone  else’s  name  on 
the  bottle.  Gatskie  confessed  to  the  theft  of 
mental  health  drugs  from  the  prison. 

Oklahoma:  hi  January,  2004,  Steven  Will- 
iams, 27,  a guard  at  the  Cimarron  Correctional 
Facility  in  Cushing  was  charged  with  bringing 
methamphetamine  into  the  prison  and  using  a 
telephone  to  commit  a felony.  On  February  19, 
2004,  police  searched  the  home  ofLoy  Driver, 
33,  and  recovered  two  pounds  of  marijuana,  a 
pound  of  rock  cocaine,  $10,000  in  cash  and  sev- 
eral weapons.  Police  claim  the  drugs  were 
destined  for  the  prison.  Driver  had  been  re- 
leased from  prison  in  2001  after  serving  a 
sentence  for  second  degree  murder,  eluding 
police  and  possessing  a controlled  substance. 

Oregon:  On  March  23,  2004,  Jeffrey 
Barcenas  and  Christopher  Randall,  employees 
at  the  Oregon  DOC  run  Coffee  Creek  Correc- 
tional Facility  in  Wilsonville,  were  charged  in 
Washington  County  court  with  having  sex  with 
two  female  prisoners  at  the  jail.  Barcenas,  a lieu- 
tenant at  the  prison,  was  charged  with  nine 
misdemeanor  counts  of  first  degree  official  mis- 
conduct and  Randall,  the  food  manager  at  the 
prison,  was  charged  with  four  counts. 

Tennessee:  In  December,  2003,  police 
found  a methamphetamine  lab  inside  a cell 
block  of  the  Bledsoe  County  jail  in  Pikeville. 
No  explanation  was  given  as  to  how  it  got  there. 

Texas:  hi  February,  2004,  John  Conditt  Jr., 
53,  the  former  head  of  the  FBI’s  internal  affairs 
unit  at  the  Office  of  Professional  Responsibil- 
ity was  sentenced  to  12  years  in  prison  in 
Tarrant  County  court  after  he  admitted  molest- 
ing the  daughters  of  two  FBI  agents  after  he 
retired  in  2001 . Conditt  had  been  an  FBI  agent 
for  more  than  3 0 years  before  retiring.  A retired 
FBI  whistleblower  said  she  had  brought  alle- 
gations of  child  abuse  on  Indian  reservations 
to  Conditt’s  attention  and  the  FBI  had  not  ag- 
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gressively  pursued  the  allegations.  She  now 
questions  whether  having  a pedophile  in 
charge  of  an  FBI  office  would  influence  how 
aggressively  child  abuse  charges  were  inves- 
tigated. 

Texas:  In  March,  2004,  David  Jones,  a 
state  prisoner  and  a former  YMCA  counselor 
who  admitted  to  molesting  more  than  40  boys 
underwent  surgical  castration.  Texas  is  the 
only  state  that  allows  prisoners  to  undergo 
castration.  Jones  is  the  second  prisoner  to  be 
castrated  since  a 1997  law  allowed  the  prac- 
tice. Johnson  was  expected  to  finish  his  15 
year  sentence  for  child  rape  and  currently  faced 
potential  prosecution  for  raping  a five  year 
old  boy  in  1990. 

Texas:  On  March  16,  2004,  Lou  Cindy 
Ford,  39,  a guard  employed  by  Wackenhut  at 
the  San  Antonio  jail,  pleaded  guilty  in  federal 
court  to  receiving  four  ounces  of  methamphet- 
amine  from  undercover  police  for  delivery  to  a 
jail  prisoner  in  exchange  for  $800. 

Texas:  On  March  1 7, 2004,  Benny  Garrett, 
26,  a former  guard  at  the  Civigenics  operated 
McLennan  County  Detention  Center  in  Waco 
was  sentenced  to  4 years  in  federal  prison  af- 
ter pleading  guilty  to  conspiracy  to  aid  and 
abet  an  escape.  Garrett  gave  jail  prisoner 
Sherman  Fields  a key  which  allowed  him  to 
escape  from  the  jail,  whereupon  Fields  killed 
his  girlfriend.  Garrett  testified  against  Fields  at 
the  latter’s  murder  trial,  where  he  received  the 


death  penalty.  Rejecting  Garrett’s  plea  for  le- 
niency, federal  judge  Walter  Smith  sentenced 
him  to  four  years  in  prison.  Garrett’s  attorney 
had  argued  he  was  not  properly  trained  to  deal 
with  hardened  prisoners.  Judge  Smith  said 
“Where  we  reach  a point  where  someone  has 
to  be  trained  before  they  know  it  is  wrong  to 
sell  drugs  for  money  to  prisoners  or  to  give  a 
key  to  a jail  inmate,  then  our  society  has  reached 
a point  to  where  it  probably  can’t  be  helped  at  all. 
That  suggestion,  to  me,  is  somewhat  preposter- 
ous.” Garrett  had  also  admitted  to  smuggling 
drugs  and  cigarettes  into  the  jail. 

Virginia:  On  January  6,  2004,  William 
Martin  Jr.,  a guard  at  the  Albemarle- 
Charlottesville  Regional  Jail  was  convicted  by 
a judge  of  felony  carnal  knowledge  for  having 
sex  with  a female  prisoner  at  the  jail. 

Virginia:  On  March  24,  2004,  Thomas 
Smolka,  56,  a Richmond  lawyer  who  was  con- 
victed of  mail  and  wire  fraud  charges  for 
charging  prisoners  and  their  families  for  legal 
services  he  did  not  perform,  was  arrested  in 
Portland,  Oregon.  After  pleading  guilty  to  the 
federal  charges,  Smolka  became  a fugitive  and 
disappeared.  He  was  arrested  by  U.S.  marshals 
in  his  condo  where  he  had  lived  since  June 
under  the  identity  of  a man  who  died  in  2000. 
Smolka  was  apparently  given  the  deceased’s 
identity  papers  by  a woman  who  also  gave 
him  $30,000.  Police  said  the  woman  was  being 
treated  as  a victim  and  not  a suspect.  Mar- 


shals located  Smolka  using  his  credit  card  use 
history  under  the  name  of  the  dead  man.  In 
pleading  guilty,  Smolka  had  agreed  to  repay 
17  victims  some  $75,000  in  restitution.  Smolka 
had  previously  served  time  in  Florida  for  the 
murder  of  his  wife,  but  later  had  his  convic- 
tion reversed  on  appeal  and  was  not  retried. 

Washington:  On  December  5, 2003,  Drug 
Enforcement  Agency  agents  arrested  Kristina 
Landry  in  Everett  and  charged  her  in  federal 
court  with  sending  methamphetamine  laced 
cards  to  an  unidentified  prisoner  at  the  federal 
detention  center  in  SeaTac.  DEA  and  federal 
prison  officials  apparently  recorded  numerous 
telephone  conversations  outlining  the  drug 
transaction,  payment,  etc.  Prison  officials  in- 
tercepted the  drug  laced  card. 

Washington:  On  February  17, 2004,  fif- 
teen Department  of  Corrections  employees 
were  evacuated  from  the  DOC  headquarters 
building  in  Olympia  as  State  Police  investi- 
gated a white  powder  sent  in  an  envelope. 
Preliminary  tests  did  not  reveal  any  hazard- 
ous substances. 

Washington:  on  March  17, 2004,  Lonnie 
Cox,  38,  escaped  from  the  Minimum  Security 
Unit  of  the  Monroe  Correctional  Complex  by 
throwing  blankets  over  a fence.  He  was  recap- 
tured two  hours  later  when  Monroe  Police 
spotted  him  walking  alongside  the  highway 
at  5 AM.  Cox’s  is  the  second  escape  from  the 
MSU  in  less  than  six  months.  | 


Prior  To  Reversal  And  Reconviction,  California 
Prison  Credits,  Not  Jail  Credits,  Apply 


The  California  Supreme  Court  held 
that  when  a prisoner’s  conviction  is 
overturned  on  appeal,  and  a new  conviction 
is  obtained  upon  retrial,  the  time  that  was 
served  in  prison  prior  to  the  reversal  counts 
against  the  new  conviction  as  prison  time  - 
not  pre-trial  detainee  jail  time  - for  purposes 
of  the  award  of  conduct  credits. 

Pamela  Martinez  was  originally  tried  and 
convicted  of  petty  theft  with  priors  and  sen- 
tenced as  a “three-strike”  recidivist  to  25 
years-to-life.  On  direct  appeal,  her  convic- 
tion was  overturned  on  the  basis  of 
ineffective  assistance  of  trial  counsel.  At  her 
second  trial,  she  pleaded  guilty,  but  the  judge 
exercised  discretion  to  strike  one  of  her  pri- 
ors, resentencing  her  only  as  a second  strike 
defendant.  Under  the  second  strike  statutory 
provisions  (CA  Penal  Code  § 667(c)(5)), 
prison  conduct  credits  are  earned  at  the  rate 
of  20%.  However,  as  a pretrial  detainee, 
Martinez  would  have  been  awarded  county 
jail  credits  of  33%.  The  question  here  was 
whether  during  the  three  years  she  spent  in 


state  prison  between  her  initial  conviction 
and  its  reversal  on  appeal,  were  her  incar- 
ceration credits  to  be  counted  as  “pre-trial” 
credits  or  “prison”  credits? 

Arguably,  the  answer  could  favor  some 
prisoners  and  disfavor  others.  For  the  pris- 
oner eligible  for  50%  work  credits  in  prison 
(CA  Penal  Code  § 2933  (prior  to  winning  his 
appeal,  the  advent  of  having  all  of  his  pre- 
reversal time  counted  as  pre-trial  time  at  the 
33%  jail  rate  would  result  in  doing  more  time. 
However,  for  someone  like  Martinez,  who  was 
restricted  to  the  20%  recidivist  prison  credit 
earning  rate,  counting  credits  at  that  rate  would 
have  the  opposite  effect,  compared  to  using 
the  more  favorable  33%  jail  credits. 

Initially,  the  sentencing  court  concluded 
that  Martinez  was  in  effect  always  a state 
prisoner,  because  she  was  guilty  in  the  final 
analysis.  The  California  Court  of  Appeal  re- 
versed, noting  that  one  could  not  be 
considered  a state  prisoner  for  the  time  pe- 
riod while  he  was  - in  restrospect  - legally 
not  convicted. 


The  California  Supreme  Court  dis- 
agreed. Relying  upon  its  conclusion  in 
People  v.  Buckhalter,  26  Cal. 4th  20  (2001) 
(see:  PLN,  Sep.  2002,  p.ll)  that  “pre-  and 
post-sentence  credit  systems  serve  dispar- 
ate goals  and  target  persons  are  not  similarly 
situated,”  the  court  observed  that  in  the  fi- 
nal analysis,  Martinez  was  always  guilty.  For 
a guilty  person,  proper  penological  incar- 
ceration goals  were  the  rehabilitative  ones 
of  the  prison  system.  Although  “pre-trial  de- 
tainees are  presumptively  innocent  and  not 
in  need  of  rehabilitation”  (citing  People  v. 
Caddick  (1984)  160  Cal.App.3d  46,  53), 
Martinez  went  to  prison  to  be  punished 
and  rehabilitated  (CA  Penal  Code  § 
1 170(a)(1)).  Her  credit  earning  status  as  a 
state  prisoner  in  her  pre-reconviction  pe- 
riod was  thus  commensurate  with  her 
ultimate  status.  Accordingly,  the  Califor- 
nia Supreme  Court  reversed  the  Court  of 
Appeal  and  remanded  for  resentencing. 
See:  People  v.  Martinez,  30  Cal. 4th  29,  65 
P.3d411  (2003).  ■ 


Prison  Legal  News 


43 


April  2004 


Prison  Mailbox  Rule  Applies  To  Civil  Rights  Complaint 

by  Jon  Michael  Withrow 


The  U.S.  Court  ofAppeals  for  the  8th 
circuit  reversed  and  remanded  a dis- 
trict court’s  dismissal  of  a prisoner’s  § 1983 
complaint  as  untimely  filed,  holding  that  the 
prison  mailbox  rule  applied  to  a prisoner’s 
civil  rights  complaint.  Ronald  Sulik,  a Mis- 
souri state  prisoner,  filed  a federal  complaint 
against  Taney  County,  Missouri,  and  police 
officers  regarding  an  assault  on  Sulik  while 
he  was  in  the  Taney  County  Jail. 

fr 


PLN  Classifieds 

See  page  4 1 for  details 


FEAR’s  Asset  Forfeiture  Defense  Manual 

is  a user-friendly  text  for  lawyers  and  victims 
forced  to  defend  themselves.  Buy  it  online  at 
www.fear.org  or  send  $131  to  FEAR,  265 
Miller  Ave.,  Mill  Valley,  CA  94941.  See  our 
website  Brief  Bank  ($35/year)  and  our  online 
collection  of  free  forfeiture  research  materials 
and  activism  information. 


Legal  assistance  sought  by  73  y/o  mother 

of  NV  prisoner  for  DOCs  failure  to  fol- 
low Admin.  Regs.  100s  of  pgs  of  docu- 
mentation. Please  call  702-558-9183. 


Journalist  writing  national  articles  seeks 

letters  from  inmates  who've  been  in  state 
disciplinary  confinement.  Describe  condi- 
tions, mental  health  care,  length  of  stay,  in- 
fraction, your  particulars.  Send  to:  MBPfeif- 
fer,  34  Hendricks  Ln,  StoneRidge,  NY  12484 


Classified  Advertising  Really  Works! 


Make  From  $10  to  $50  For  Every 

relative,  friend,  or  organization  you  corre- 
spond with.  For  more  information  send 
stamped  self  addressed  envelope  to:  Edwin 
Montgomery,  Box  682,  Atlanta,  GA  30301 

Prisoner  Assistance  Center:  Quality  criminal 

justice  services  to  all  inmates.  For  info  send 
SASE:  PAC,  Box  6891,  Albany,  NY  12208. 
Web:  www.prisonerassistance.org 

Prisoners  of  Love  - a guide  for  anyone  wanting 
to  cultivate,  maintain  and  strengthen  relation- 
ships with  loved  ones  during  times  of  incarcera- 
tion. 290+  pages.  Stories  by  prisoners  and  their 
families  that  support  and  real  ways  to  make  the 
time  a time  of  growth.  20.95  postpaid  8.4%  tax 
in  TX.  Send  check  or  money  order  to:  Prisoners 
of  love  PO  Box  3253 1 Amarillo,  TX  79120. 


THE  VOLUNTARYIST  - A unique  8 
pg.  libertarian  quarterly.  $1  sample  copy. 
Write:  Box  275-PL,  Gramling  SC  29348. 
Leam  more  at  www.voluntaryist.com 


The  U.S.  District  Court  for  the  Western 
District  of  Missouri  dismissed  Sulik’s  com- 
plaint as  untimely  filed  even  though  he 
placed  the  complaint  into  the  prison  mail- 
box one  day  before  the  filing  deadline.  Also 
at  issue  was  Sulik’s  late  filing  of  his  notice 
of  appeal  without  an  affidavit  showing  the 
date  of  mailing. 

The  first  issue  for  the  court  of  appeals 
to  resolve  was  the  late  filed  notice  of  ap- 
peal. The  postmark  indicated  that  notice  of 
appeal  was  timely  handed  to  prison  officials 
for  mailing  to  the  court,  however,  Sulik  had 
failed  to  include  the  required  affidavit.  (See 
FED.R.APP.P.  4(c)(1))  Finding,  no  require- 
ment that  the  affidavit  be  filed  with  the  notice 
of  appeal,  the  court  simply  ordered  Sulik  to 
file  the  affidavit,  thus  establishing  jurisdic- 
tion in  the  court  of  appeals. 

The  court  then  turned  to  Sulik’s  late 
filed  complaint.  Missouri  has  a 5-year  stat- 
ute of  limitations  on  filing  a civil  complaint 
against  the  county,  but  only  a 3 -year  time 
limit  on  complaints  against  police  officers. 


The  district  court  found  Sulik’s  complaint 
was  filed  five  days  late  even  though  Sulik 
contends  that  he  handed  it  to  prison  offi- 
cials one  day  before  the  filing  deadline.  The 
court  asserted  that  “the  Eighth  Circuit  has 
not  extended  the  prison  mailbox  rule  to  the 
filing  of  civil  complaints.” 

The  court  of  appeals,  in  reviewing  the 
Supreme  Court’s  decision  in  Houston  v. 
Lack,  487  U.S.  266  (1988),  and  finding  that 
all  courts  of  appeals  who  have  considered 
this  issue  upheld  the  prison  mailbox  rule  on 
civil  complaints,  (see  opinion  for  list  of  cir- 
cuits), announced  that  the  8th  Circuit  now 
extends  the  prison  mailbox  rule  to  the  filing 
of  civil  complaints. 

The  court  of  appeals  reversed  the  dis- 
trict court’s  dismissal  and  remanded  with 
orders  to  reinstate  the  claims  against  the 
county.  The  dismissal  against  the  police  of- 
ficers was  upheld  because  Sulik  filed  at  the 
5-year  limitation  period  instead  of  3-years. 
See:  Sulik  v.  Taney  County,  MO,  316  F.3d 

813  (8th  Cir.  2003).  H 


Other  Resources 


ACLU National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  733  15th  St. 
NW  Ste  620,  Washington,  DC  20005. 

Hepatitis  C Awareness  News 
Bi-monthly  newsletter  on  Hepatitis  C and  HIV/ 
HCV.  Free  on  request,  but  stamp  donations  wel- 
come. Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  Yearly  sub:  $9  for  pris- 
oners; $15  for  free  people  and  $30  for  profes- 
sionals. Write:  FPLP,  PO  Box  660-387,  Chuluota 
Florida  32766. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  $10  annual  prisoner  donation 
for  FAMM-gram . Write:  FAMM,  1 6 1 2 K Street 
NW  #1400,  Washington  DC  20006. 

November  Coalition 

Newspaper  published  4-times  a year  reporting 
on  information  related  to  ending  the  drug  war, 
releasing  prisoners  of  the  drug  war  and  restoring 
civil  rights.  Yrsub:  $6  prisoners;  $25  free  people. 
Members  receive  the  Razor  Wire.  Write:  No- 
vember Coalition,  795  South  Cedar,  Colville, 
WA  99114. 


Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prisoners.  Coun- 
seling resource  guides  for  imprisoned  and  released 
rape  survivors  & activists  available  for  AL,  A Z, 
CA,  CO,  FL,  GA,  IL,  LA,  OK,  OR,  MI,  MS,  NC, 
NY,  TX,  WI  or  Nationwide.  Specify  state  with 
request:  Stop  Prisoner  Rape,  6303  Wilshire  Blvd. 
#204,  LosAngeles,  CA 90048.  Donations  welcome. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 
issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  881,  Coquille,  OR  97423. 

Amnesty  International 

Compile  infonnation  about  prisoner  torture,  beat- 
ings, rape,  etc.,  to  include  in  reports  about  U.S. 
prisons  distributed  worldwide.  Write:  Amnesty 
International,  322  8th  Ave.,  New  York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification, 
and  services  forparents  and  children.  Write:  Cen- 
ter for  Children  of  Incarcerated  Parents,  PO  Box 
41-286,  Eagle  Rock,  CA  90041 . 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  re- 
porting on  prisoner  issues  in  OR,  WA,  ID,  MT, 
UT,  NV  and  WY.  $7  yr  prisoners;  $15  all  oth- 
ers. Write:  WPP,  PO  Box  40085,  Portland,  OR 
97240.  Write  for  info  about  reports  related  to 
imprisonment. 
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Prison  Legal  News’  Book  Store 


1 Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


: Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS!  : 

• 1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!)  • 

:2.  Legal  Research  ($19.95  value!)  : 

•3.  All  Things  Censored  ($14.95  value!)  | 

"A.  Machinery  of  Death  ($17.95  value!)  : 

• Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by  j 

i Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 

; Comprehensive  and  easy  to  understand  guide  on  researching  the  law.  ; 
Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions,  l 

• library  exercises  and  practice  research  problems.  Especially  1; 

I valuable  for  novice  pro  se  litigants.  1005  |__1 ! 

• All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  • 
pages.  $14.95.  Includes  75  five  articles  written  by  Abu-Jamal.  Attacks 

• capital  punishment  as  a discriminatory  practice  & critiques  ; 

1 the  bloated  & dehumanizing  prison  system.  1040  l! 

; Machinery  of  Death:  The  Reality  of  America’s  Death  Penalty  Regime,  ; 

I By  David  and  Mark  Dow,  304  pages.  $17.95.  Reveals  how  constitutional  l 
; rights  are  ignored  by  state  and  federal  judges  and  how  innocent  1; 

people  end  up  on  death  row.  1043  LL 1 1 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett,  Nolo  Press,  608  pages.  $34.99.  Explains 
what  happens  in  a criminal  case  lrom  being  arrested  to  sentencing,  & what  your  rights 
are  at  each  stage  of  the  process.  Uses  an  easy  to  understand  question  & 
answer  fonuat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  represent 
yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say  it,  where  to 
stand,  etc.  (written  specifically  for  civil  cases — but  it  has  much  mate- 

rial  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark  Main  Street  Books,  288  pages. 

$15.95.  Explains  the  writing  of  effective  com  plaints,  responses, 

briefs,  motions  and  other  legal  papers.  1035  |__1 

Law  Dictionary,  Random  House,  525  pages.  $1755.  Up-to-date  law  dictionary  includes 
over  8,500  legal  tenns  covering  all  types  of  law.  Explains  words  with 

many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  1 1,000  words  listed  alphabetically 
linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  parts  of 
speech  shown  for  every  main  word.  Covers  all  levels  of  vocabu- 
lary and  identifies  infonnal  and  slang  words.  1045  LJ 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  en- 
tries. $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  geo- 
graphical and  biographical  entries.  Includes  latest  business  I 
and  computer  terms.  1033  l__l 

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish.  All  entries 
listed  from  A to  Z.  Hundreds  of  new  words.  Includes  Western 
Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info  on 
high  school,  vocational,  paralegal,  law,  college  and  graduate 
courses.  One  of  a land  prisoner  resource.  1 047  l__l 


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  j 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  : 

:2.  Actual  Innocence  ($9.99  value)  j 

• 3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  j 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  ■ 

updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a ! 
! regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  ‘ 

conduct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages. 

! $15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 
; Includes  many  letters  to  government  agencies  and  officials.  1 

! Many  tips  and  guidelines  for  writing  effective  letters.  1048  I; 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••a# 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 
economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  LJ 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LL 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision-  P 

ing  yourself  as  being  a successful  and  respected  person.  1052  LJ 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 

considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  LL 

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
detennine  your  legal  needs,  fee  payments,  how  to  evaluate  aT 

lawyer’s  qualifications,  and  much  more.  1015  LL 

Blue  Collar  Resumes,  by  Steven  Provenzano,  224  pages.  $11.99.  Includes  hun- 
dreds of  sample  resumes  for  every  type  of  job.  Can  help  you  to  get  on  your  feet 
when  released  by  identifying  opportunities,  what  work  is  best  for 
you,  and  how  to  present  your  strengths  to  an  employer.  1051  LL 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  by  Melissa 
Palmer,  MD,  457  pages.  $14.95.  Describes  symptoms  & treatments  of  hepa- 
titis B & C and  other  liver  diseases.  Includes  medications  to 
avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  ed.  by  Tara  Herivel 
and  Paul  Wright,  332  pages,  $19.95.  Exposes  the  dark  side  of 

the  U.S.’s  Tock-em-up’  political  and  legal  climate.  1041  LA 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin, 
1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jackson,  this  anthol- 
ogy provides  a selection  of  some  of  the  best  writing  describing 
life  behind  bars  in  America.  1022  


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori- 
zation  form  for  a hard-cover  book  with  your  order!  1003  


Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade,  by 

Alfred  McCoy;  Lawerence  Hill  Books,  634  pages.  $32.95.  Latest  Edition  of 
the  scholarly  classic  documenting  U.S.  government 
involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 

criminal  justice  system  perpetuates  race  and  class  inequality, 

creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev.  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  |__| 

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry,  edited  by 
Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  1998,  264  Pages.  $19.95.  The 
Prison  Legal  News  anthology  that  in  49  essays  presents  a detailed 
“inside”  look  at  the  workings  of  the  criminal  justice  system.  1001 

Spanish  Edition  Now  Available  for  $19.95  1044 


PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 


1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser 
1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser. 
1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser. 
2002  Index,  over  100  pages  $10.00  for  any  purchaser. 


FREE  SHIPPING  ON  ALL  BOOK 
AMD  INDEX  ORDERS  OVER  $155 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

| (Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

j Subscription  Bonuses 

I 2 years  4 bonus  issues  for  28  total 

I 3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  37 
I 4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  37 
I All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 


(Lawyers,  agencies,  libraries) 


| issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  5-3 1 -04) 


Mail  payment 

and  order  to: 


Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 


Please  Change  my  Address  to  what  is  entered  below 
Please  send  Info  about  PLN  to  tlie  person  below 


□ 

□ 


Mail  Order  To: 


Name 

DOC# 
Suite/Cell 
Agency/Inst 
Address 
City/State/Zip 
Extra  line 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (28  issues  for  price  of  24!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($1.50)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 
yr  sub  special  books  OR  book  orders  OVER  $25!) 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 
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Buy  Your  Copy  Today! 


Due  to  budget  cuts,  if 
you  don’t  buy  your 
own  copy  of  these 
how-to  guides  you 
may  not  find  them  in 
your  prison  library  at 
all.  Order  your  copies 
today  to  make  sure 
you  have  the  hands- 
on  help  you  need 

Oceana 
Publications,  Inc. 

V J 


Know  Your  Rights!  Get  The  Hands-On  Guides 

That  Have  Helped  Thousands 


Prisoners’  Self-Help  Litigation  Manual,  3rd  Edition  us$32.95 


Many  grievances  of  prisoners  can  be  remedied  without  the  assistance  of  a lawyer.  Written  by  John  Boston 
and  Daniel  Manville,  this  valuable  publication  includes  an  outline  of  Federal  and  State  legal 
systems  and  relevant  terminology.  This  essential  resource  will  help  you  to  understand  your  rights,  and 
will  present  possible  remedies. 

This  publication  includes: 

• Conditions  of  Confinement  • Civil  Liberties  in  Prison  • Equal  Protection  of  the  Laws 

• Procedural  Due  Process  • Litigation  • Pre-Trial  Detainees’  Rights  • Action,  Defenses  and  Relief 

• Legal  Research  and  Writing 


Introduction  to  the  Legal  System  of  the  United  States  us$29.so 


This  publication  will  help  you  to  understand  the  fundamental  principles  of  the  United  States  legal 
system.  Written  by  E.  Allan  Farnsworth,  Professor  of  Law  at  Columbia  University  School  of  Law,  this 
text  has  been  required  introductory  reading  in  law  schools  for  nearly  20  years. 

You  receive  coverage  on: 

• Flistorical  Background  • Legal  Education  • Legal  Profession  • The  Judicial  System  • Statutes 

• Secondary  Authority  Classification  • Procedure  • Private  Law  • Public  Law 


Brief  Writing  and  Oral  Argument,  8th  Edition  us$35.oo 


This  text  provides  guidance  on  the  art  of  preparing  oral  and  written  arguments,  and  explains  how  to  be 
effective  and  persuasive  in  court.  One  of  the  authors  has  more  than  twenty  years  of  experience  as  a trial 
judge  in  the  U.S.  Courts  of  Appeals,  and  in  this  book  he  shares  the  secrets  to  success. 

This  book  includes  current  explanations  relating  to  Courts  of  Appeals  including: 

• Function  • Structure  • Procedures  • Rules  of  Court  • Standards  of  Review 

• Citing  Laws  in  Your  Arguments 


Detach  this  form  and  send  payment  (Check,  Money  Order  or  Credit  Card)  in  an  envelope  to: 

Oceana  Publications,  Inc.  • 75  Main  Street  • Dobbs  Ferry,  N.Y.  10522-1632 


□ Prisoners'  Self-Help  Litigation  Manual,  US$32.95 


0-379-21212-9 


□ Introduction  to  the  Legal  System  of  the  United  States,  US$29.50 


0-379-21373-7 


□ Brief  Writing  and  Oral  Argument,  8th  Edition,  US$35.00 


0-379-20427-4 


Prisoners  Receive  FREE  Shipping  and  Handling  - Please  Do  Not  Send  Cash 


□Check  or  Money  Order  is  enclosed 
□Visa  □ MasterCard  □American  Express  Card  #: 
Exp.  Date:  / 


Signature: 


(please  print) 


Name:  _ 
Address: 


City: 


State: 


Zip: 


1869 
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Families  of  Federal  Inmates: 

Become  Part  Of  The  National  Online  Support  Network 


Sponsored  by: 

Association  Of  Federal  Defense  Attorneys  (AFDA) 
http://www.afda.org 


Only  $65  for  six 
months  of  unlimited 
online  access. 

http://www.  afda . org 

click  “Join  AFDA  ” 

JOIN  NOW  and  receive  free 
the  CD  Rom,  “ Defense 
Lawyer’s  Resources  on  the 
Federal  Bureau  of  Prisons.  ” 
Type  PLN  after  your  name 
on  the  sign-up  form. 


Outreach:  Private  online  discussions  / 
support  network  for  BOP  family  members. 

Guidance:  BOP  specialists  conduct  monthly 
online  discussions  for  family  members. 

Help  your  families  support  you  by  giving 
them  the  support  they  deserve. 

Since  1995,  AFDA  has  been  the  leading  Internet 
resource  for  the  federal  defense  bar.  We 
welcome  federal  inmates  and  their  families  to 
our  online  community. 


Email 

address: 


defense@afda.org 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed.  For 

If  you  move  or  are  transfered,  please  no- 

example,  if  the  label  says:  EXPIRES  1 1/2004,  then  the  subscription 

tify  PLN  as  soon  as  possible  so  your  is- 

expires  after  the  November  2004  issues  is  mailed.  Please  renew  at 

sues  can  be  mailed  to  your  new  address! 

least  2 months  before  the  expiration  date.  IF  THE  LABEL  SAYS 

PLN  only  accepts  responsibility  for  send- 

EXPIRES:  04/2004  THIS  IS  YOUR  LAST  ISSUE.  Please  re- 

ing  an  issue  to  the  address  provided  at 

new  immediately  to  avoid  missing  any  issues. 

the  time  an  issue  is  mailed! 
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Prisons  Nationwide  Fail  To  Treat  HCV  Epidemic 

by  John  E.  Dannenberg 


The  Jeopardy™  answer  is:  “The  na- 
tional average  treatment  rate  for 
HCV-infected  prisoners.”  The  winning  ques- 
tion is:  “What  is  approximately  1%?” 

With  HCV  [Hepatitis-C]  infection  rates 
in  state  prisons  nationwide  estimated  at  be- 
tween 16  and  41%,  state  prisoners  account 
for  almost  one-third  of  the  4.5  million  total 
people  in  the  United  States  infected  with  this 
often  fatal  disease.  But  because  the  annual 
treatment  cost  per  prisoner  runs  $25- 
$35,000,  and  states  are  loathe  to  pump 
money  into  prison  health  care,  HCV  is  trans- 
formed from  a dirty  little  secret  inside  the 
walls  into  a national  epidemic,  as  1.3  mil- 
lion contagious  and  untreated  prisoners  are 
unceremoniously  dumped  back  into  the  com- 
munities each  year.  Worse  yet,  because  HCV 
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testing  is  not  mandatory,  many  carry  the  vi- 
rus outside  unknowingly  — only  to  infect 
others  from  blood  contamination  during  in- 
juries, body  piercing,  tattooing,  sharing 
needles  and  unprotected  sex. 

HCV,  a blood  borne  vims  that  often  runs 
its  fatal  course  in  10-20  years,  can  infect  a 
person  without  showing  outward  symptoms 
for  much  of  this  period.  It  is  frequently  only 
detected  during  routine  blood  tests  when 
liver  enzymes  appear  abnormal.  Yet  through- 
out the  entire  time  of  infection,  one  can  pass 
the  disease  to  others.  Such  blood  borne  trans- 
mission can  come  even  from  seemingly 
innocuous  contact  such  as  sharing  tooth- 
brushes or  nail  clippers.  With  intravenous 
drug  use  (a  common  habit  of  prisoners), 
transmission  rates  are  very  high.  Because 
HCV  was  virtually  unknown  20  years  ago, 
even  a long-abandoned  drug  habit  may  now 
haunt  former  users  today.  Compounding  the 
problem  is  that  repeat  criminal  offenders  and 
long-term  prisoners  suffer  a concomitant  so- 
cioeconomic trait  — minimal  health  care. 
As  a result,  today  many  prisoners  are  “sud- 
denly” showing  up  with  advanced  cases  of 
Hepatitis-C  for  which  they  need  immediate 
and  expensive  treatment.  If  cirrhosis  [scar- 
ring] of  the  liver  has  occurred,  they  may  even 
need  liver  transplants. 

HCV  has  six  different  genotypes  and  90 
known  subtypes;  some  are  much  more  ame- 
nable to  currently  available  treatment  than 
others.  Suppression  of  all  measurable  viral 
loads  is  often  accomplished  with  the  current 
one-year  pegylated  interferon-ribavirin  treat- 
ment. Although  cirrhosis  is  not  reversible, 
its  progress  can  be  stopped.  When  the  virus 
is  no  longer  detectable,  transmission  poten- 
tial to  others  is  minimized. 

Because  such  a large  percentage  of 
HCV  victims  experience  incarceration,  the 

1 


opportunity  to  interdict  the  nationwide  epi- 
demic presents  itself  uniquely  in  the  nation’s 
prisons  and  jails.  But  because  any  treatment 
for  prisoners  is  socially  and  politically  unpopu- 
lar, the  expensive  HCV  treatment  regimen  is 
all  but  flatly  rejected  — leaving  the  epidemic 
to  only  worsen.  The  record  of  several  states  in 
this  regard  is  now  emerging. 

Montana:  0.0%  Treatment  Rate 

Montana  corrections  officials  acknowl- 
edged a 30%  HCV  infection  rate,  but 
declined  to  treat  it.  On  February  25,  2003,  a 
divided  Montana  Supreme  Court  rejected  a 
prisoner’s  suit  for  treatment  of  his  advanced 
disease  by  declaring  that  no  treatment  ex- 
ists. [PLN,  Feb,  2004]  This  obviously 
erroneous  conclusion  has  since  been  recog- 
nized, and  late  reports  are  that  a few 
seriously  ill  prisoners  are  being  treated. 
However,  HCV  is  more  successfully  treated 
before  real  liver  damage  is  done,  so  the  Big 
Sky  state’s  efforts  are  but  a pie-in-the-sky 
concession  to  the  real  problem  of  stemming 
the  spread  of  HCV  infection  to  its  citizenry. 

Oregon:  0.2%  Treatment  Rate 

Oregon  is  the  home  base  of  one  of  the 
most  progressive  and  technically  up-to-date 
news  sources  for  prisoners  with  HCV.  Hepa- 
titis-C  Awareness  News  is  a bi-monthly 
doctor-edited  ten  page  newsletter  dedicated 
to  defeating  this  epidemic  disease  through 
education.  Founded  by  HCV  patient  Phyllis 
Beck  (who  also  directs  the  Eugene-based 
National  Hepatitis-C  Prison  Coalition)  and 
now  supported  by  a $35,000  grant  from  the 
Robert  Wood  Johnson  Foundation,  Aware- 
ness News  reaches  out  nationwide  to  help 
prisoners  gain  treatment. 
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And  well  it  should  be  based  in  Oregon, 
where  as  of  May,  2003,  Oregon  attorney 
Michelle  Burrows  knew  only  of  eight  Oregon 
state  prisoners  being  treated  — as  she  sued  on 
behalf  of  ten  others  in  dire  need.  (Burrows  lost 
four  more  clients  due  to  HCV-related  deaths.) 
Hoping  to  get  the  case  certified  as  a class-ac- 
tion, Burrows  aims  to  bring  treatment  to 
Oregon’s  estimated  3,300  infected  prisoners. 
( Anstett , v.  State  of  Oregon,  U.S.D.C.  D.  OR, 
Case  No.  CV  01-1619  BR.)  Already,  Hepatitis- 
C is  the  fourth  leading  cause  of  death  in 
Oregon’s  prisons. 

Fifty-two  year-old  Beck,  a former  nurse, 
doesn’t  limit  her  energy  to  paper  efforts.  Every 
other  month  — with  a growing  support  group 
in  tow  — she  visits  HCV-infected  prisoners  in- 
side Oregon’s  prisons  where  they  answer 
questions  and  offer  advice.  With  her  courage 
and  dedication,  normally  progressive  Oregon 
may  pick  itself  up  off  the  bottom  of  the  ratings 
list  and  humanely  treat  its  infected  prisoners. 

Michigan:  0.3%  Treatment  Rate 

Marva  Johnson  was  thrilled  to  be  reunited 
with  her  longtime  boyfriend,  Randy  Vallad, 
upon  his  parole  in  1999.  When  he  once  cut  his 
head,  she  tended  his  wounds.  Only  upon  a 2001 
parole  violation  did  Randy  accidentally  view 
his  Michigan  Department  of  Corrections 
(MDOC)  medical  records  — and  discover  his 
pre-1999  positive  test  there  for  HCV.  “They 
knew  and  didn’t  tell  him.  As  a result,  they  let 
him  infect  me,”  said  33  year  old  Marva,  who 
took  a year’s  course  of  the  often  painful  treat- 
ment for  her  newly-acquired  Hepatitis-C. 
Represented  by  attorney  Steven  Crowley, 
Johnson  and  Vallad  are  now  suing  MDOC. 

MDOC’s  48,000  prisoners  include  an  es- 
timated 18,000  who  carry  HCV.  It  would  cost 
an  estimated  $200  million  to  test  and  treat  them, 
according  to  MDOC  spokesman  Russ  Marlin. 
Operating  instead  on  a shoestring,  as  of  Sep- 
tember, 2003,  MDOC  was  only  treating  55. 
Although  MDOC  has  no  funds  for  prisoner 
HCV  testing,  the  Michigan  Department  of 
Community  Health  is  planning  to  step  in  with 
testing  of  800-1,000  prisoners  per  month,  at  a 
cost  of  $30,000. 

The  Michigan  guards’  union  claimed  that 
several  MDOC  guards  became  infected  from 
prisoners.  As  a result,  in  their  2002-04  contract, 
they  fought  for  and  won  testing  and  treatment 
for  all  guards  exposed  to  prisoners’  blood.  Yet 
it  seems  ironic  indeed  to  knowingly  not  treat 
18,000  suspected  infected  prisoners,  and  thus 
willfully  expose  9,000  guards  to  the  disease. 


Apparently,  MDOC’s  tradeoff  for  saving 
prisoner  healthcare  costs  is  to  make  guards 
expendable. 

Prison  healthcare  workers  would  also 
seem  to  be  at  risk.  But  the  U.S.  Center  for 
Disease  Control  (CDC)  reports  the  incidence 
of  HCV  infection  among  correctional 
healthcare  workers  at  two  percent,  the  same 
as  in  the  general  public. 

Ohio:  0.6%  Treatment  Rate 

Ohio’s  Department  of  Corrections 
(ODOC)  reports  it  has  identified  2,597  pris- 
oners — about  6%  of  its  population  — as 
being  infected  with  HCV.  Federal  estimates 
by  CDC  suspect  the  real  number  is  20%,  or 
about  9,000  cases.  Whichever  number  is 
correct,  as  of  July,  2003,  ODOC  has  seen  fit 
to  treat  only  16  of  them  in  three  prisons. 
ODOC  Director  Reginald  A.  Wilkinson 
countered  “We’re  doing  more  than  we  used 
to  do.  We  have  to  draw  the  line  somewhere.” 
That  line,  for  HCV  testing  and  treatment,  is 
currently  $3.9  million  — about  3%  of 
MDOC’s  annual  medical  budget  of  $118.4 
million.  Wilkinson  added  that  treatment  is 
normally  denied  if  the  prisoner’s  release  date 
is  within  18-24  months.  “We  cannot  afford 
to  give  the  same  treatment  Magic  Johnson 
gets  for  his  HIV,”  he  stated,  in  an  apparent 
attempt  to  defuse  the  Hepatitis-C  epidemic 
issue  with  compassion  for  a public  icon’s 
AIDS  saga. 

HCV  infection  is  documented  at  all  34 
ODOC  prisons.  Pickaway  Correctional  In- 
stitution topped  the  list  with  319  cases; 
Correctional  Reception  Center  had  262; 
Lorain  Correctional  had  122;  and  Richland 
Correctional  had  121  — but  none  of  these 
known  cases  were  being  treated.  Treatment 
was  reported  only  at  Youngstown,  Caldwell 
and  Lucasville  prisons. 

Ohio  state  Senator  Robert  F.  Hagen  said 
he  was  “totally  dissatisfied”  with  the  non- 
treatment of  prisoners  because  it  will  spread 
to  their  families  when  they  parole.  Dr.  Ken- 
neth G.  Cowens,  a Youngstown  community 
physician,  called  Hepatitis-C  “the  next 
plague.”  Of  100  people  he  treats  with  the 
disease,  25  are  former  prisoners.  “At  some 
point,”  he  observed,  “this  stops  being  a 
prison  problem  and  becomes  a public-health 
problem.” 

Nebraska:  1.6%  Treatment  Rate 

Last  year  the  Nebraska  Department  of 
Corrections  (NDOC)  spent  $280,000  treat- 
ing eight  prisoners  with  HCV  (1.6%  of  its 
500  infected  population),  but  the  total  is  pro- 
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jected  to  increase  to  $700,000  to  treat  twenty, 
based  upon  their  $35,000  annual  projected 
cost.  To  its  credit,  the  Nebraska  legisla- 
ture mandated  in  2001  that  the  prison 
system  provide  the  same  level  of  care  that 
most  insured  Nebraskans  get.  State  Sena- 
tor Dwite  Pederson  of  Elkhorn  stated  “Just 
because  they’re  inmates  doesn’t  mean  they 
shouldn’t  have  good  medical  care.  ... 
That’s  required  by  federal  law  and  the  con- 
stitution.” This  resulted  in  the  doubling 
of  healthcare  expenditures  to  $4,375  per 
prisoner  last  year. 

A PLN  subscriber  in  Lincoln  reported 
being  the  first  prisoner  to  get  treatment  in 
Nebraska,  beginning  with  a liver  biopsy  in 
2001.  He  reports  that  his  full  course  of  treat- 
ment was  completed  in  February,  2003, 
following  a September,  2002  interim  test  of 
his  viral  load  as  undetectable.  However,  af- 
ter treatment  ended,  it  was  discovered  that 
his  genotype  1-A  disease  had  mutated  so  as 
to  become  drug-resistant,  and  his  new  viral 
count  was  back  over  500,000. 

He  further  reports  on  the  nature  of 
NDOC’s  treatment  eligibility  determination. 
If  a prisoner  has  a dirty  urinalysis  test,  they 
will  be  denied  treatment.  Absent  that,  odds 
of  getting  treatment  increase  if  the  prisoner 
has  a “Goldilocks  liver”  — one  that  is  “just 
right”  — by  virtue  of  showing  enough  dam- 
age to  warrant  treatment,  but  not  so  much 
damage  as  to  presume  a low  probability  of 
success. 

Massachusetts:  1.7%  Treatment  Rate 

Dr.  Alfred  DeMaria,  of  the  Massachu- 
setts Department  of  Public  Health,  reported 
that  30%  of  the  state  prison  male  popula- 
tion and  40%  of  the  female  population  are 
HCV  positive,  while  3%  of  all  prisoners  are 
HIV  positive.  Viewed  from  another  perspec- 
tive, 70%  of  those  300  with  HIV  are  also 
co-infected  with  HCV,  while  10%  of  those 
carrying  HCV  are  co-infected  with  HIV.  At 
least  five  prisoners  died  in  2002  from  Hepa- 
titis-C  in  Massachusetts  prisons  and  jails. 
He  noted  that  HCV  is  far  more  contagious 
than  HIV,  because  HCV  requires  only  a small 
exposure  to  contaminated  blood.  And  since 
HCV  treatment  is  so  costly,  only  50-60  of 
the  3,000  infected  state  prisoners  can  be 
treated  at  any  one  time.  Dr.  DeMaria  stated. 
Cure  rates  for  HCV  alone  are  running  at 
about  50%.  But  according  to  Susan  Martin, 
director  of  health  services  for  the  Massachu- 
setts Department  of  Corrections,  the 
otherwise-declining  death  rate  of  HIV  pa- 
tients has  increased  due  to  complications 
from  co-infection  with  HCV. 


Pennsylvania:  6.8%  Treatment  Rate 

The  good  news  is  that  in  the  past  year, 
Pennsylvania  treated  550  of  its  8,030  known 
HCV  infected  prisoners  (23%  of  the  prison 
population)  with  a 48  week  course  of  treat- 
ment. The  bad  news,  announced  by 
Pennsylvania  Department  of  Corrections 
(PDOC)  spokesperson  Susan  McN  aught  on, 
is  that  beginning  in  September,  2003,  stricter 
rules  for  treatment  eligibility  will  be  im- 
posed, which  are  estimated  to  cut  the  number 
of  patients  newly  admitted  to  treatment  to 
about  100  — an  81%  reduction. 

“We  were  facing  medical  cutbacks.  We 
were  faced  with  having  to  live  with  a lim- 
ited budget.  We  felt  we  needed  to  prioritize 
our  budget,”  said  Fred  Maue,  chief  of  health 
services  for  PDOC.  He  stated  that  treatment 
would  be  focused  on  the  most  highly  cur- 
able HCV  genotype.  By  thus  targeting 
patients,  it  was  felt  the  state  could  get  “more 
bang  for  its  buck,”  said  Thomas  Shaw-Stiffel, 
a specialist  at  Pittsburgh’s  Center  for  Liver 
Diseases.  “It’s  to  the  patient’s  benefit  to  be 
more  focused,”  Shaw-Stiffel  went  on  to  say, 
based  on  his  earlier  University  of  Rochester 
experience  treating  New  York  HCV  prison- 
ers. “On  the  surface,  [the  reduction]  may  look 
ominous,  but  it  is  beneficial,”  he  opined. 

However,  in  contrast  with  Nebraska’s 
shouldering  of  its  responsibility  to  care  for 
prisoners,  Shaw-Stiffel  did  not  cite  to  any 
constitutional  authority  for  thus  knowingly 
depriving  potentially  terminally-ill  patients 
solely  because  they  are  prisoners.  Attorney 
Angus  Love,  director  of  the  Pennsylvania 
Institutional  Law  Project  described  the  cut- 
backs as  “disappointing”  and  “not 
surprising,”  due  to  budget  constraints.  None- 
theless, it  was  noted  that  Pennsylvania  was 
way  ahead  of  neighboring  New  Jersey,  which 
only  treated  33  HCV  prisoners  last  year. 

Maue  reported  his  department  was  over- 
budget at  $8.8  million  last  year,  and 
estimated  that  for  this  year,  “top  dollar  would 
be  $6  million”  — with  costs  scheduled  to 
decline  the  following  year.  To  explain  the 
reduction,  he  noted  that  the  treatment-pre- 
clusion washout  period  of  at  least  one  year 
remaining  on  one’s  sentence  was  being 
boosted  arbitrarily  to  18  months.  Any  way 
you  look  at  it,  it  appears  that  Pennsylvania 
is  seriously  regressing  as  to  stemming  the 
HCV  epidemic. 

California:  A Mixed  Bag 

California’s  34  prisons  do  not  have  a 
common  HCV  treatment  protocol.  While  a 
very  specific  one  exists  at  supermax  Peli- 


can Bay  State  Prison  (PBSP)  in  response  to 
a court  order  in  Madrid  v.  Alameida, 
U.S.D.C.  N.D.  Cal.,  Case  No.  C-90-3094 
TEH  ( Special  Master  s Report  and  Recom- 
mendations re  Defendants’  Proposed 
Revised  2002  Hepatitis  C Treatment  Pro- 
gram at  Pelican  Bay  State  Prison,  June  21, 
2002),  the  other  33  prisons  are  covered  only 
by  Plata  v.  Davis  (U.S.D.C.,  N.D.  Cal.  Case 
No.  C-01-1351-TEH,  Stipulation  for  Injunc- 
tive Relief  (June  13,  2002),  a recent 
healthcare  settlement  that  is  not  specific  as 
to  HCV  protocols. 

Pelican  Bay  State  Prison 

PBSP  operates  under  the  Madrid  “Re- 
vised 2002  Hepatitis-C  Treatment  Program 
at  PBSP”  (Program).  Conceding  therein  that 
about  40%  of  all  California  prisoners  have 
HCV  (PBSP,  with  a population  skewed  to 
long-term  prisoners  with  drug-use  histories, 
is  believed  to  be  over  60%);  the  Program 
summary  describes  a three-phase  breakdown 
of  the  PBSP  HCV  policy. 

In  Phase  I (to  be  completed  within  60 
days),  all  prisoners  who  request  screening 
shall  be  tested  (without  co-payment  fee).  Also 
to  be  tested  are  those  presenting  clinical 
symptoms  of  HCV,  who  will  also  be  tested 
for  hepatitis  A and  B immune  status.  If  ini- 
tial testing  is  positive  for  HCV,  the  viral  load 
(PCR)  shall  be  checked  and  the  prisoner  in- 
formed of  the  results.  Those  with  positive 
PCR  results  shall  proceed  to  Phase  II. 

Entry  to  Phase  II  puts  one  into  the  Chronic 
Care  Program,  which  includes  vaccination 
against  hepatitis  A and/or  B within  180  days. 
Next  comes  the  screening  process,  wherein 
Phase  II  patients  may  be  excluded  from  get- 
ting treatment  (Phase  III).  The  barriers 
include:  (a)  early  release  date;  (b)  a poor  com- 
pliance record  for  prior  medical  treatments; 
(c)  complications,  including  cardiopulmo- 
nary disease,  thyroid  disease,  blood 
disorders,  seizures,  cancer,  diabetes  or  men- 
tal disorders;  (d)  recent  suicidal  behavior;  (e) 
compromised  immune  system;  (f)  de-com- 
pensated  liver  disease;  (g)  active  substance 
abuse.  Additionally,  prisoners  must  sign  a 
contract  agreeing  to  abstain  from  alcohol, 
drug  use,  tattooing  and  sexual  activity.  Ineli- 
gibility will  be  reassessed  every  6-12  months. 

Significantly,  those  patients  having  per- 
sistently normal  ALT  [liver  enzyme]  levels 
are  not  eligible  for  treatment.  The  theory  here 
is  that  Hepatitis-C  is  a very  slowly  progress- 
ing disease,  and  that  if  one  suffers  no 
measurable  liver  dysfunction,  treatment  is 
not  urgent.  Thus,  only  the  sickest  will  get 
the  anti-viral  treatment  regimen.  This  may 
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be  cost-effective,  but  it  leaves  the  ineligible 
yet  contagious  patients  to  parole  — thus 
squandering  the  opportunity  to  stem  the  epi- 
demic spread  of  the  disease  to  the 
community.  However,  seriously  ill  patients 
are  frequently  too  ill  to  sustain  the  treatment. 

Before  treatment  for  Phase  111  entrants  may 
begin,  a liver  biopsy  shall  be  performed  to  de- 
termine whether  the  liver  is  in  Stage  1,2,  3 or 
4.  Stages  3 and  4 (serious  damage)  cases  will 
receive  treatment.  Continuation  of  the  treat- 
ment is  conditioned  on  the  measured  results, 
wherein  if  no  response  is  initially  obtained, 
treatment  will  be  deemed  a failure  and  termi- 
nated. Treatment,  if  ordered  after  the  biopsy, 
will  run  from  24-48  months  (depending  on 
genotype)  or  until  non-responsive. 
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PLN  needs  several  Seattle  area  people 
to  do  volunteer  work.  light  office  tasks. 
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As  of  June,  2002,  “dozens”  of  PBSP 
prisoners  (representing  perhaps  1%  of  the 
infected  population  there)  had  received  bi- 
opsies and  vaccinations  in  the  prior  six 
months.  Any  remaining  biopsy/vaccination 
backlog  was  to  be  cured  by  September  15, 
2002.  Results  shall  be  monitored  by  the 
court’s  Special  Master,  John  Hagar.  The 
prisoners’  attorney  is  Steven  Fama  of  the 
Prison  Law  Office. 

San  Quentin  State  Prison 

San  Quentin’s  5,500  prisoners  in- 
cluded 3,000  in  the  Reception  Center, 
1,000  in  dorms  (mostly  parole  violators), 
350  lifers,  500  medium  security  non-lifers, 
and  over  600  on  Death  Row.  Presently, 
seven  lifers  and  two  dozen  condemned  pris- 
oners are  believed  to  be  receiving  HCV 
anti- viral  treatment,  or  about  1%  of  the 
2,200  estimated  HCV  carriers  (assuming  a 
40%  infection  rate). 

San  Quentin  is  drafting  an  HCV  treat- 
ment protocol,  modeled  after  PBSP’s.  The 
most  significant  proposed  departures  from 
the  PBSP  template  are  greatly  expanded 
times  to  complete  serial  pre-treatment  tests, 
and  specifics  tying  down  open-ended  lan- 
guage in  the  PBSP  protocol  as  to  exclusion 
parameters.  The  San  Quentin  plan  expands 
to  twelve  months  the  six  month  PBSP  time 
for  completion  of  hepatitis  A/B  vaccination. 
Depending  on  genotype,  treatment  is  to  be 
denied  if  parole  is  expected  within  18-24 
months  from  initiation  of  Phase  I.  But  a ca- 
veat lurks  that  tolls  this  initiation  marker 
by  the  added  time  to  “complete  pre-biopsy 
evaluation  and  to  perform  a liver  biopsy.” 
Compounding  the  open-ended  “pre -biopsy 
evaluation”  delay  is  another  eligibility  re- 
quirement to  “fail”  three  consecutive  ALT 
enzyme  level  tests  within  three  months. 

In  sum,  Phase  I (2  months),  vaccina- 
tion (12  months),  ALT  tests  (3  months), 
scheduling/evaluating  biopsy  (unk.)  and 
parole-ineligibility  for  up  to  24  months  add 
up  to  a very  high  bar  to  admission  to  treat- 
ment. Ironically,  this  medical  policy  favors 
those  prisoners  least  likely  to  parole  (con- 
demned, lifers,  and  long-termers),  while 
affirmatively  excluding  all  those  scheduled 
to  soon  return  to  the  community  (i.e.,  most 
prisoners  at  San  Quentin)  — contagion  and 
all.  Source:  Hepatitis  C Clinical  Manage- 
ment Program  (Draft,  November,  2003). 

Ironwood  State  Prison 

The  Ironwood  Men’s  Advisory  Coun- 
cil (elected  prisoner  representatives) 


prepared  an  incredibly  comprehensive  Hepa- 
titis-C  report  entitled  The  Silent  Epidemic  for 
their  Warden,  James  E.  Hall.  Authored  by  a 
prisoner-attorney,  this  technically  accurate, 
compellingly  written  document  covers  all  as- 
pects of  HCV  from  its  bare  description  to 
details  of  transmission/  susceptibility  that 
include  the  realities  of  prison  life  (e.g.,  tat- 
tooing, barbering,  mechanical  restraints, 
sexual  activity).  It  includes  a summary  level 
review  of  relevant  case  law,  a glossary  of  tech- 
nical terms  and  a long  list  of  resources. 

Based  upon  prisoner  experience  at  Iron- 
wood,  it  is  a tale  of  the  truth  from  inside  the 
walls  that  should  be  read  and  considered 
by  every  legislator  in  the  nation.  It  may 
prove  troubling  reading  for  Ironwood ’s  pro- 
gressive Warden  Hall  [see  PLN,  Nov.  2003, 
p.3]  to  note  that  although  Ironwood  had  (as 
of  March,  2003)  76  patients  approved  for 
treatment  (one  waiting  for  two  years),  none 
had  actually  started,  due  to  lack  of  fund- 
ing. 

Slow-playing  the  treatment  of  HCV  un- 
der the  settlement  terms  of  Plata  may  have 
received  a recent  attitude  adjustment  from 
U.S.  District  Judge  Thelton  E.  Henderson. 
On  January  26, 2004,  Deputy  Attorney  Gen- 
eral John  W.  Riches  was  removed  from  the 
Plata  case  after  Riches  pooh-poohed  the 
court’s  complaint  of  lack  of  the  state’s  com- 
pliance as  “gratuitous  and  irrelevant  to  the 
proceedings,  and  certainly  non-binding.” 
After  one  month  for  a new  Deputy  Attorney 
General  to  get  up  to  speed,  the  parties  were 
due  back  in  court  on  February  23. 

The  Nation:  A Failing  Grade 

The  United  States  has  an  epidemic  in- 
fection of  HCV,  a disease  spread  even  more 
easily  than  it’s  publicly  recognized  viral  com- 
panion, HIV.  The  largest  concentration  of 
victims  is  in  prisons  and  jails,  thereby  offer- 
ing the  greatest  opportunity  to  check  the 
disease.  Instead,  leaders  in  every  jurisdiction 
are  ducking  the  issue  on  the  basis  of  cost  and 
disdain  for  prisoners.  With  fewer  than  1%  of 
infected  prisoners  being  treated,  and 
1,300,000  going  through  the  revolving  doors 
of  prisons  and  jails  each  year,  and  with  Hepa- 
titis-C  projected  to  kill  more  Americans  per 
year  than  does  AIDS  by  the  year  2020,  the 
epidemic  of  HCV  simply  cannot  continue  to 
be  the  prisons’  dirty  little  secret.  £ 

Source:  Eugene  Register-Guard,  New  York 
Times,  Lansing  State  Journal,  Columbus  Dis- 
patch, Lincoln  Journal  Star;  PLN  subscriber 
letter,  Milford  Daily  News,  Philadelphia 
Enquirer. 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 


Daniel  E.  Manville 

Co-Author  of  the  “Prisoner’s 
Self-Help  Litigation  Manual” 
3rd  Edition 
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Ferndale,  Ml.  48220 
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BOP  Doctor  Indicted,  Pleads  Guilty  To  Sexual  Assault 

by  Bob  Williams 


On  May  1 4, 2003,  Dr.  Carlos  Baez,  4 1 , 
a staff  obstetrician-gynecologist  in 
the  Federal  Bureau  of  Prisons  (BOP),  was 
indicted  on  three  counts  of  sexual  abuse  of  a 
ward  for  having  sexual  intercourse  with  three 
prisoners  between  November  2002  and  Janu- 
ary 2003  at  the  Federal  Medical  Center  (FMC) 
in  Carswell,  Texas.  FMC  Carswell  is  the  only 
federal  medical  center  for  women  in  America. 

Facing  up  to  one  year  in  prison  on  each 
count  and  loss  of  his  license  to  practice  medi- 
cine, Baez  pled  guilty  to  two  counts  of 
misdemeanor  sexual  abuse  of  a ward  on  July 
2,  2003.  He  was  sentenced  on  October  21, 
2003  to  1 4 months  in  prison.  While  Baez  ac- 
knowledged having  sex  with  two  female 
prisoners,  consensual  sex  is  not  a defense  in 
the  doctor-patient  context.  Sexual  acts  be- 
tween a BOP  physician  and  his  patients  not 
only  violate  federal  law  they  violate  BOP 
policy  and  ethical  guidelines.  But  Baez  was 
not  new  to  these  problems. 

On  October  19,  2000,  while  in  private 
practice  in  Arizona,  Baez  performed  a Caesar- 
ean section.  Thirty  minutes  later,  while  on  his 
way  home,  he  was  informed  by  the  hospital  of 

$$  Save 
Earn$$ 

Join  the  First  and  Only 

PRISONER  PURCHASE 
CONSORTIUM 


For  an  Information 
Packet,  send  three  370 
stamps  to: 

Offenders  Resource  Group 
P0  Box  742351 
Houston,  IX  77274-2351 


complications  with  the  mother,  including  low 
blood  pressure.  Instead  of  returning,  Baez 
issued  orders  for  a blood  count  to  check  for 
internal  bleeding  but  made  no  orders  to  fol- 
low up  on  the  results  or  even  verify  basic  vital 
signs.  Three  hours  after  surgery,  the  patient 
went  into  cardiac  arrest  and  was  rushed  to 
surgery.  On  October  3,  2001,  the  Arizona 
Medical  Board  found  Baez  negligent  and 
concluded  that  “there  was  both  actual  and 
potential  harm”  and  the  patient  could  have 
died.  He  was  reprimanded  and  placed  on  pro- 
bation for  two  years  in  addition  to  undergoing 
specialized  training. 

In  another  incident,  Baez  was  disci- 
plined by  the  same  Board  for  post-dating 
progress  notes  on  patient  charts  for  patients 
he  never  saw  in  order  to  cover  for  someone 
else.  Negligence  breeding  more  negligence. 

Baez  received  his  medical  training, 
completed  his  residency,  and  received  his 
medical  license  in  Puerto  Rico  (1995).  BOP 
rules  only  require  a doctor  to  be  licensed  in 
any  state  or  territory  of  the  United  States. 
Baez  later  moved  to  Arizona  where  he  was 
also  licensed. 


This  issue  marks  the  14th  anniver- 
sary of  Prison  Legal  News.  With 
this  issue  we  will  have  published  169  is- 
sues. At  this  point,  PLN  is  the  longest, 
continuously  publishing  independent  pub- 
lication whose  content  is  mostly  written  and 
produced  by  prisoners  and  ex-prisoners  in 
American  history.  When  PLN  was  started 
in  1990  no  one  expected  it  to  last  this  long. 

The  past  14  years  have  seen  the  seri- 
ous decline  of  the  American  penal  press.  In 
1990  dozens  of  newsletters  and  magazines 
were  focused  on  prisons,  prisoners,  prisoner 
rights  and  jail  issues.  California  alone  had 
almost  a dozen.  As  the  years  went  by  and 
the  prison  populations  grew,  the  prison 
press  dwindled.  Many  prison  systems  also 
had  in  house  publications  that,  while  cen- 
sored, in  some  cases  produced  excellent 
stories  and,  more  importantly,  allowed  pris- 
oners to  gain  and  hone  their  writing  skills 
which  could  be  used  in  other  writing  en- 
deavors. By  now,  few  states  still  have  any 
type  of  publications  at  all. 

It  is  not  for  a lack  of  news.  At  this  point 
PLN  has  just  expanded  to  48  pages,  up  from 


Although  Baez  was  on  probation  in  Ari- 
zona for  negligence,  the  BOP  hired  him  on 
December  2, 200 1,  because  he  “had  the  proper 
credentials,”  according  to  BOP  spokeswoman 
Kathryn  Tracy.  Baez  resigned  his  $ 122,746  per 
annum  position  on  March  21,  2003.  His  Ari- 
zona medical  license  expired  in  August,  2002, 
and  his  Puerto  Rico  license  expires  in  2004. 

Baez  pleaded  for  leniency  at  his  sentenc- 
ing and  blamed  the  rapes  on  his  bi-polar 
disorder  and  hypersexuality  that  caused  him 
to  lose  control  of  his  sexual  impulses.  Baez  in- 
dicated that  upon  release  from  prison  he  plans 
to  pursue  a career  change  as  an  engineer. 

Baez’s  conduct  exemplifies  the  trend  in 
prisons  and  jails  of  hiring  medical  staff  that 
are  frequently  incompetent  and  often  sexual 
predators,  alcoholics,  and  substance  abusers 
with  a sordid  history,  unable  to  gain  employ- 
ment outside  the  prison  industry.  This 
conduct  has  been  reported  throughout  PLN’s 
history  (for  recent  examples  see,  e.g.,  the 
cover  story  exposes  of  Feb  ’01,  Nov  ’01,  Dec 
’02,  & Jan ’03).  ■ 

Source:  Fort  Worth  Star-Telegram 


ten  when  we  started  in  1990.  We  have  suffi- 
cient stories  and  material  to  fill  our  existing 
pages  and  then  some.  We  are  seeking  to  ex- 
pand our  advertising  base  in  order  to  continue 
expanding  our  news  content  and  bring  read- 
ers still  more  news  and  information. 

Over  the  years  a great  many  people  have 
contributed  time,  effort,  skills,  labor,  money 
and  energy  to  helping  PLN  start  and  continue. 
In  many  respects  it  has  been  a bumpy  and  long 
road  with  more  than  its  share  of  trials  and 
tribulations.  But  despite  the  problems  encoun- 
tered we  have  persevered  and  continued  with 
our  work  where  pretty  much  everyone  else, 
for  various  reasons,  dropped  by  the  wayside. 
PLN’s  staff  and  board  members  would  like  to 
thank  all  those  people  who  have  helped  and 
supported  us  over  the  years.  Without  that  sup- 
port, PLN’s  existence  would  not  be  possible 
today. 

I am  looking  forward  to  continuing  to  im- 
proving PLN  and  better  serving  the  needs  of 
our  readers.  If  you  can  help  support  PLN  by 
making  a financial  donation,  please  do  so. 
Enjoy  this  issue  of  PLN  and  please  encour- 
age others  to  subscribe.  H 
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$50,000  HCV  Settlement  and  New  Treatment  Protocol 

Approved  in  Colorado 

by  Bob  Williams 


The  federal  district  court  in  Colorado 
has  approved  a settlement  awarding 
$50,000  and  treatment  for  hepatitis-C  (HCV) 
infection  to  six  named  plaintiffs.  The  Colo- 
rado Department  of  Corrections  (CDOC)  has 
instituted  a new  treatment  protocol  as  part 
of  the  settlement. 

Tim  Fenner  was  denied  HCV  treatment 
in  1999.  The  CDOC  required  one-year  of 
drug  and  alcohol  therapy  after  discovering 
HCV  by  blood  tests  but  before  a liver  bi- 
opsy would  be  performed  to  assess  the 
extent  of  the  damages.  [PLN,  May  2000, 
p.  7]  Fenner  had  completed  the  therapy 
well-after  contracting  HCV  but  before  his 
HCV  diagnosis.  The  CDOC  would  not 
treat  Fenner’s  HCV  until  he  repeated  the 
programs,  despite  his  symptoms  of  advanced 
HCV  infection. 

Fenner  filed  a §1983  complaint  claim- 
ing deliberate  indifference  to  a serious 
medical  need  for  denying  HCV  treatment. 
The  district  court  denied  the  CDOC  summary 
judgement  based  on  Fenner’s  lack  of  access 
to  the  Internet  data  used  by  the  CDOC  to 
support  summary  judgment.  Qualified  immu- 
nity was  also  denied  based  on  Fenner’s 
claims  being  brought  against  the  state  in  of- 
ficial capacity.  The  CDOC  failed  to  challenge 
individual  capacity  claims.  See:  Fenner  v. 
Slithers,  194  F.Supp.2d  1146  (D.Colo.  2002). 
[PLN,  Oct.  2002,  p.  24] 

Other  Colorado  HCV  suits  were  consoli- 
dated with  Fenner’s  action  and  more 
plaintiffs  joined  for  a total  of  six  plaintiffs. 
Now  represented  by  counsel,  a bargain  was 
struck  whereby  the  plaintiffs  would  imme- 
diately begin  treatment,  the  CDOC  would 
implement  a new  treatment  protocol,  and  the 
suit  would  settle  for  $60,000  ($10,000  per 
plaintiff).  One  plaintiff,  Terry  Akers,  refused 
believing  he  was  already  near  death  and  thus 
too  far  along  to  benefit  from  the  settlement. 
The  remaining  five  plaintiffs  received  $5,000 
each  with  $25,000  going  to  counsel  for  a to- 
tal of  $50,000. 


HCV  is  a progressive  disease  which  is 
fatal  if  left  untreated.  There  are  several  types 
of  HCV  called  genotypes.  They  all  cause  the 
same  disease  and  are  treated  the  same  way. 
The  most  difficult  to  treat  is  genotype  1,  af- 
fecting about  75  percent  of  those  with  HCV. 
The  remaining  HCV  infections  are  genotypes 
2 and  3.  HCV  was  identified  in  1989  and 
was  shown  responsible  for  90  percent  ofnon- 
A and  non-B  hepatitis  infections. 

HCV  is  primarily  transmitted  blood-to- 
blood,  usually  through  intravenous  drug  use. 
Other  causes  include  tattooing  or  body  pierc- 
ing with  contaminated  needles,  nasal  drug 
use  with  contaminated  paraphernalia,  and 
less  frequently  by  sexual  transmission.  Sen- 
sitive screening  now  prevents  HCV  infection 
from  blood  transfusions. 

There  are  both  acute  and  chronic  forms 
of  HCV  with  55  percent  to  85  percent  of 
acute  cases  becoming  chronic.  While  national 
estimates  of  prison  population  infections  are 
50  percent  the  CDOC  estimates  the  Colo- 
rado prison  population  is  about  20  percent 
infected.  The  standard  treatment  approved  by 
the  FDA  in  1998  was  daily  shots  of  Inter- 
feron. An  antiviral  medication.  Ribavirin, 
was  later  added  to  the  mix.  Today,  the  new 
standard  of  treatment  consists  of  weekly 
shots  with  long-lasting  pegylated  Interferon 
combined  with  twice-daily  Ribavirin  pills. 

The  new  treatment  protocol,  a copy  of 
which  must  be  provided  to  those  who  test  posi- 
tive for  HCV  as  well  as  displayed  in  the  CDOC 
for  one  year,  requires  the  new  standard  of  treat- 
ment (peg-intron  and  Ribavirin)  be  implemented 
upon  six  conditions  the  prisoner  must  meet:  (1) 
have  an  ALT  value  that  is  at  least  50  on  two  or 
more  occasions  at  least  six  months  apart;  (2) 
sign  a contract  agreeing  to  attending  alcohol 
and  drug  classes  (written  proof  of  past  pro- 
gram participation  will  now  be  accepted)  and 
to  have  random  urine  testing  for  alcohol,  drugs, 
and  nicotine  for  six  months  before  beginning 
treatment  and  while  being  treated;  (3)  have  at 
least  18  months  left  to  mandatory  release;  (4) 


agree  to  have  a liver  biopsy  done  before  treat- 
ment begins;  (5)  agree  to  have  blood  tests 
before  treatment  to  see  if  the  treatment  is  safe 
to  begin;  and  (6)  agree  to  have  blood  tests  dur- 
ing treatment  to  see  if  the  treatment  is  working 
and  if  it  is  causing  any  harm. 

If  the  treatment  does  not  reduce  the  HCV 
viral  load  by  90  percent  in  the  first  12  weeks 
treatment  stops;  otherwise  it  continues  for 
up  to  24  weeks  for  genotype  2 or  3 with  an 
estimated  80  percent  cure  rate  and  up  to  48 
weeks  for  genotype  1 with  an  estimated  45 
percent  to  50  percent  cure  rate. 

Despite  the  new  protocol  and  treatment 
regimen,  Fenner  was  given  the  old  Interferon 
at  half  the  normal  dosage.  His  symptoms 
continued  to  advance.  After  grieving  the  is- 
sue CDOC  medical  switched  to  the  new 
treatment  regimen  and  by  the  end  of  2003 
his  symptoms  had  cleared  up  and  his  blood 
count  had  returned  to  normal.  Hundreds  are 
now  receiving  HCV  treatment  in  the  CDOC. 
See:  Fenner  v.  Slithers,  USDC  D CO,  Case 
No.  00-N-1579  (D.  Colo.  2003).  ■ 


Harvey  R.  Cox,  MS 
Corrections  Consultant 

(Since  1996) 

(Federal  and  State  inmates) 

Advice  and  Assistance 
In  All 

Administrative  Matters 

31  years  Correctional  Experience 
(Including  Federal,  State  and  Private) 

Prior  Warden  at  3 Institutions 
(Federal  and  Private  Institutions) 

Prior  Director 

Community  Corrections  Center 

Contact: 

Harvey  R.  Cox,  MS 
PO  Box  1551 
Weatherford,  TX  76086 

(817)  596-8457 
Fax:  (817)  594-7172 
hrcox@yahoo.com 
www.prisonconsultant.com 


Our  research  allows  prisoners,  family  members 
and  others  to  obtain  reliable  research  from  a law 
library  without  the  cost  of  paying  an  attorney! 

We  provide  criminal  case  law  and  legal  prece- 
dents based  on  the  subject  matter  of  an  individual 
case.  Write,  call  or  email  for  pricing  information. 

T.H./Citizen  Law 

1501  S.  Hwy  395  #3 
Gardnerville,  NV  89410 

(775)  790-4105  (no  collect  calls) 

info@citizenlaw.com 

www.citizenlaw.com 

Prison  Legal  News 


7 


May  2004 


Colorado  Slammed  by  West  Nde  Virus  But  Ignores  Prisoners 


Loren  Gasiorowski,  41,  awoke  one 
morning  with  a big  mosquito  bite  on 
his  forearm  and  one  on  his  shoulder.  Within 
days  he  couldn’t  leave  his  cell.  After  being 
sick  for  two  weeks  he  couldn’t  take  it  any 
more.  He  decided  to  run  the  gauntlet  required 
for  medical  access.  Once  there,  he  was  im- 
mediately transferred  to  the  Colorado 
Department  of  Corrections  (CDOC)  main  in- 
firmary where  he  spent  eight  days  on 
intravenous  fluids  and  oxygen.  He  didn’t  fully 
recover  for  several  weeks.  “I’ve  never  been 
this  sick,  ever,”  he  said.  Despite  asking  many 
questions  to  every  medical  staff  available,  no 
clear  diagnosis  was  made;  it  could  have  been 
the  flu  or  maybe  pneumonia.  No  one  would 
discuss  West  Nile  Virus  (WNV)  and  all  re- 
quests for  testing  were  refused. 

With  54  people  dead,  2,833  confirmed 
infected,  and  an  estimated  35,000  untested 
infections,  WNV  hit  Colorado  in  2003  worse 
than  any  other  state.  In  contrast,  there  were 
only  14  infections  and  zero  deaths  in  2002. 
State  agencies  jumped  to  action  including  the 
CDOC  which  instructed  staff  on  necessary 
precautions  and  supplied  DEET  mosquito 
repellant  to  all  staff  working  outdoors.  For 
the  approximately  19,000  prisoners:  Nothing. 

WNV  is  a mosquito-born  virus  usually 
hosted  by  birds  bitten  by  WNV-carrying  mos- 
quitoes. The  infected  birds  build  up  high  viral 
concentrations  and  pass  it  on  to  more  mos- 
quitoes. WNV  attacks  the  central  nervous 
system  manifesting  from  flu-like  symptoms 
to  meningitis  to  encephalitis.  A few  cases 
exhibit  an  unexplained  lower  limb  paralysis. 
For  some,  especially  those  over  50  and  those 
with  other  immune  system  problems,  death 
may  result.  In  Colorado,  79.9  percent  of  vic- 
tims had  the  flu-like  symptoms  while  12.5 
percent  had  meningitis  and  7.6  percent  had 
encephalitis.  About  1 percent  had  the  addi- 
tional paralysis. 

The  most  effective  prevention  is  to  clear 
standing  water,  stay  inside  at  dawn  and  dusk, 
spray  insecticide  and  wear  long-sleeved  shirts 
and  pants,  and  wear  repellent  containing 
DEET  (N,  N-diethyl-meta-toluamide).  A hu- 
man vaccine  is  three  years  away.  A horse 
vaccine  already  exists  and  at  least  30%  of 
unvaccinated  horses  die. 

Colorado  attempted  to  control  the  spread 
of  WNV  by  spraying  either  larvicide’s  gran- 
ules containing  a bacteria  consumed  by 
mosquito  larvae,  or  an  insecticide  aimed  at 
adult  mosquitoes.  Some  areas  installed  bat 
houses  because  bats  eat  mosquitoes.  On  April 


by  Bob  Williams 

1,  2003,  Colorado  launched  its  “Fight  the 
Bite”  campaign  and  redoubled  its  efforts  in 
August  when  the  worst  of  the  mosquito 
season  began  (lasting  until  the  first  frost). 
In  all,  349,000  wallet  cards  and  240,000 
brochures  were  distributed  along  the  Front 
Range  (east  of  the  Rocky  Mountain  Conti- 
nental Divide).  But  to  the  CDOC  prisoners: 
nothing. 

CDOC  guards  working  outside  were 
issued  DEFT-containing  repellent  but  pris- 
oners on  the  same  crews  were  not.  The 
CDOC  canteen  switched  from  an  $8.25 
non-DEET  (citronella)  sunscreen/repellent 
to  a $4.25  per  ounce  stick  but  with  no  men- 
tion of  DEET  by  the  CDOC  or  on  the 
product,  even  thought  the  stick  did  contain 
28.5%  DEET.  Prisoners  can’t  be  expected 
to  know  the  chemical  name  of  DEET  if  not 
told. 

On  July  1,  2003,  Colorado  reduced 
prisoner  pay  to  23  cents  per  week  day  for 
unassigned  and  60  cents  per  work  day  for 
assigned  prisoners.  [See  PLN,  April,  2004] 
After  a 20  percent  deduction  for  restitution 
it  would  take  nearly  half  a month’s  pay  for 
one  tiny  stick  of  DEET  and  only  if  a pris- 
oner foregoes  all  other  canteen,  including 
hygiene  items.  With  a stick  lasting  two 
weeks  or  less,  it  would  take  all  the  pay  an 
assigned  prisoner  receives  just  to  protect 
against  the  potentially  deadly  WNV.  Unas- 
signed prisoners  face  the  deadly  disease 
unprotected. 

After  this  was  exposed  in  the  Denver 
Post  the  canteen  reduced  the  price  of  its 
stick  to  $3.40,  still  requiring  nearly  two 
week’s  pay,  and  added  sheets  of  DEET  for 
60  cents  per  one-use  sheet — an  even  harder 
product  to  afford  in  sufficient  quantities  but 
now  one  actually  labeled  “DEET.”  By 
summer’s  end,  when  the  height  of  the  mos- 
quito season  began,  some  guards  were 
privately  providing  DEET  repellent  to  their 
outdoor  workers  while  other  guards  tried 
in  vain  to  procure  DEET  through  the 
CDOC.  Many  prisoners  pleaded  for  protec- 
tion from  WNV. 

For  one  such  prisoner,  help  never  ar- 
rived. Manual  Gamboa,  36,  was  assigned 
as  a groundskeeper.  He  fought  mosquitoes 
daily.  “I  work  outside,  I’m  attacked  all  the 
time,”  Gamboa  said.  It  finally  hit.  Gamboa 
was  laid  up  in  his  cell  for  three  days  before 
concerned  cell  house  guards  finally  took 
him  to  medical.  They  started  an  IV  and 
called  a doctor.  No  one  would  address  the 


issue  of  WNV  but  without  testing  a nurse 
practitioner  told  Gamboa  that  what  he  had 
was  “almost  like  West  Nile  but  its  not.” 
Gamboa  contacted  Walter  Gerash,  a promi- 
nent Colorado  attorney  featured  in  the 
Denver  Post’s  expose  of  WNV  and  an  out- 
spoken critic  of  the  CDOC’s  response  to 
the  WNV  problem.  Gerash  instructed 
Gamboa  to  get  tested  but  the  CDOC  re- 
fused. 

Several  prisoners  interviewed  had  the 
same  story.  All  were  bitten  and  suffered  flu- 
like symptoms  including  headache,  nausea, 
fever,  aches  and  pains,  numbness,  even 
mild  rashes.  Unlike  the  flu,  all  were  sick 
for  several  weeks,  not  days,  and  were  not 
contagious — even  in  locked  down  double- 
bunked  conditions  no  cellmate  contracted 
the  illness. 

2004  promises  to  be  a bad  year  again 
for  WNV,  according  to  the  Centers  for  Dis- 
ease Control  and  Prevention  in  Ft.  Collins, 
Colorado.  First,  the  Culex  tarsalis  mosquito 
is  an  effective  carrier  of  WNV  and  the 
prevalent  species  in  rural  Colorado.  Sec- 
ond, the  mosquitoes  thrive  in  Colorado’s 
vast  flood-irrigated  fields  and  riverine  flood 
plains.  Birds  in  the  neighboring  trees  are 
infected  in  large  numbers  and  carry  the  in- 
fection throughout  the  state.  At  frost,  the 
mosquitoes  hibernate.  The  late  frost  and 
balmy  winter  weather  means  more  mosqui- 
toes survived  the  winter  to  wreak  havoc  in 
2004.  Third,  birds  have  not  had  sufficient 
time  to  build  immunity.  Finally,  WNV  will 
now  spread  across  the  Continental  Divide 
to  the  Western  Slope  where  more  prisons 
await. 

According  to  David  Lane,  another  promi- 
nent Colorado  attorney,  the  state  faces  liability 
if  a prisoner  is  forced  to  work  outside  with- 
out repellent  after  the  health  department  puts 
out  a notice  to  use  repellent.  The  state  is  ex- 
posing a prisoner  to  a lethal  disease  “for  want 
of  a couple  of  bucks  of  insect  repellent,”  re- 
ports the  Denver  Post.  Buffy  Nelson,  whose 
fiance  is  in  the  Fremont  Correctional  Facility 
in  Fremont  County,  the  fourth  hardest  hit 
county  by  capita  and  the  county  with  the  most 
prisons  in  the  state,  told  the  Denver  Post  that 
while  prisoners  owe  a debt  to  society,  “they 
don’t  owe  their  lives  or  their  health.” 

Walter  Gerash  told  the  Denver  Post  that 
“prisoners  in  custody  have  no  control”  and 
“as  custodians,  the  state  has  a duty  to  treat 
them  humanely  and  medically.”  To  avoid  li- 
ability, the  CDOC  did  not  test  the  many 
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prisoners  with  WNV  symptoms  lasting  for 
many  weeks.  Prisoners  were  told  to  return 
to  their  cells  and  ride  it  out.  A few  were  hos- 
pitalized in  the  infirmary  when  the  symptoms 
became  severe  but  still  not  tested  for  WNV. 
According  to  Gerash,  if  the  CDOC  were  sued 


“a  jury  would  eat  ‘em  up  faster  than  a West 
Nile  mosquito.”  H 

Sources:  The  Denver  Post,  The  Rock}’ Moun- 
tain News,  Colorado  Department  of  Health 
website. 


Denial  of  Grievance  Forms  Excuses 
Failure  to  Exhaust 


The  U.S.  Third  Circuit  Court  of  Ap- 
peals reversed  a Pennsylvania  fed- 
eral district  court’s  dismissal  of  a state 
prisoner’s  civil  rights  suit  for  failure  to  state 
a claim. 

Pennsylvania  prisoner  Mark  Mitchell 
was  incarcerated  at  the  State  Correctional 
Institution  at  Graterford  (SCI-Graterford) 
when  he  was  disciplined  for  possession  of 
drugs  and  currency  found  taped  to  the  bot- 
tom of  his  locker.  Mitchell  consistently 
claimed  that  the  contraband  was  not  his  and 
that  he  had  been  framed  by  guard  Ronald 
Wilson  in  retaliation  for  several  grievances 
Mitchell  filed  against  Wilson.  Mitchell  re- 
peatedly requested,  but  was  denied, 
fingerprint  analysis  of  the  evidence.  Two 
days  after  the  contraband  was  found,  with 
only  five  minutes  to  prepare  any  defense, 
Mitchell  was  brought  before  a disciplinary 
board,  convicted  of  several  rules  violations, 
and  sentenced  to  ninety  days  in  disciplinary 
custody.  Mitchell  appealed  his  conviction  as 
far  as  possible,  but  was  denied  on  each  ap- 
peal. 

While  in  disciplinary  custody,  Mitchell 
was  placed  in  a cell  normally  used  by  men- 
tally ill  prisoners.  Human  waste  was  smeared 
on  the  walls,  and  the  cell  was  “infested  with 
flies.”  Mitchell  was  kept  awake  at  night  by 
kicking  and  banging  on  the  doors  by  other 
prisoners.  He  remained  in  this  cell,  unable 
to  eat  or  sleep,  for  four  days  until  prison  of- 
ficials declared  the  cell  “unfit  for  human 
habitation”  and  moved  him  to  another  cell. 
Despite  repeated  complaints  and  requests, 
however,  officials  refused  to  give  him  griev- 
ance forms.  Mitchell  was  eventually 
transferred  to  another  prison.  Criminal 
charges  against  him  were  eventually 
dropped. 

Mitchell  sued  prison  officials  under  42 
U.S.C.  § 1983,  alleging  violations  of  his 
First,  Fifth,  Eighth,  and  Fourteenth  Amend- 
ment rights.  The  district  court  dismissed 
without  service  of  process  the  same  day  the 
suit  was  filed,  citing  28  U.S.C.  § 1915A. 
The  court  held  that  Mitchell’s  retaliation 
claim  was  frivolous,  his  due  process  claim 


implicated  no  liberty  interest,  his  Eighth 
Amendment  claim  alleged  no  physical  in- 
jury, and  he  failed  to  exhaust  administrative 
remedies.  Mitchell  appealed. 

The  appeals  court  held  that  dismissal 
for  failure  to  exhaust  administrative  rem- 
edies was  error.  Failure  to  exhaust  is  an 
affirmative  defense,  and  cannot  be  grounds 
for  dismissal  under  28  U.S.C.  § 1915A. 
Moreover,  Mitchell  alleged  he  was  denied 
grievance  forms.  If  proven,  Mitchell  had  no 
available  remedies  and  could  not  be  dis- 
missed for  failure  to  exhaust. 

Dismissal  of  Mitchell’s  retaliation  claim 
as  frivolous  was  also  wrong.  Mitchell 
claimed  that  Officer  Wilson  framed  him  be- 
cause Mitchell  had  written  several 
grievances  against  the  guard.  That  clearly 
stated  a First  Amendment  retaliation  claim. 
The  appeals  court  noted  that  Mitchell  used 
the  word  “retaliation”  in  his  complaint,  but 
the  district  court  ignored  it.  The  appeals 
court  also  noted  that  Mitchell  exhausted  his 
available  remedies  on  this  claim. 

The  district  court  ruled  Mitchell’s  due 
process  claim  was  frivolous.  The  appeals 
court  found  that  the  claim  appeared  facially 
unlikely  to  succeed,  but  held  that  the  record 
was  not  sufficiently  developed  to  rule.  The 
district  court  on  remand  was  ordered  to  de- 
velop the  record  on  this  claim. 

The  appeals  court  agreed  that  Mitchell 
could  not  seek  compensatory  damages  on 
his  Eighth  Amendment  claim,  since  only 
emotional  injury  was  alleged.  The  court, 
though,  granted  Mitchell  leave  to  amend  his 
complaint  to  state  a physical  injury.  Also, 
the  court  held  that  42  U.S.C.  § 1997e(e)  did 
not  bar  nominal  and  punitive  damages  nor 
declaratory  or  inj  unctive  relief  on  the  claim. 
On  amendment,  Mitchell  must  allege  a 
physical  injury  that  is  more  than  de  minimis 
or  forego  compensatory  damages,  the  court 
held. 

The  district  court  dismissal  was  re- 
versed, and  the  case  was  remanded  with 
instructions.  This  is  not  a ruling  on  the  mer- 
its of  the  claims.  See:  Mitchell  v.  Horn,  318 
F.3d  523  (3rd  Cir.  2003).  ■ 
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Florida  Work  Release  Prisoners  Ripped  Off 
by  Private  Transport  Company 

by  David  M.  Reutter 

In  response  to  a new  law,  effective  Oc-  Local  officials  then  told  work  release  pris-  On  October  20, 2003,  FDOC  terminated 

tober  1,  2003,  that  prohibited  state  oners  they  were  no  longer  allowed  to  walk,  its  connections  with  Sunshine  Transporta- 

prisoners  from  driving  state  vehicles,  the  carpool  or  take  public  transportation  to  work.  tion.  It  advised  prisoners  the  van  service  fees 

Florida  Department  of  Corrections  Sunshine  Transportation  then  charged  are  optional  and  they  have  the  choice  of get- 

(FDOC)  hurriedly  entered  into  a no  bid  prisoners  between  $45  and  $55  per  week,  ting  to  work  on  foot,  bicycle,  or  via  public 

contract  with  Sunshine  Transportation  to  depending  on  mileage,  for  the  transportation,  transportation.  FDOC’s  actions  have  bank- 

transport  its  work  release  prisoners  to  and  A prisoner  at  a suburban  West  Palm  Beach  rupted  Sunshine  Transportation  and  the 

from  their  employment.  work  release  center,  who  asked  to  remain  company  left  its  employees  in  the  lurch. 

FDOC’s  work  release  programs  allow  anonymous  for  fear  of  retribution,  said  he  In  September,  2003,  Stefanski  can- 
prisoners  to  work  up  to  twelve  months  in  the  told  officials  he  could  not  afford  the  rates,  vassed  state  unemployment  offices, 

community  before  they  are  released.  While  Instead,  he  and  other  prisoner  employees  at  offering  immediate  employment  for  driv- 

in  the  program,  prisoners  live  in  minimum  a Publix  supermarket  wanted  to  go  to  their  ers  at  $60  per  day.  Because  the  FDOC  was 

security  dormitories  in  the  community.  In  jobs  with  $35  monthly  passes  on  Palm  Tran  Sunshine’s  only  customer,  those  drivers 

turn,  they  contribute  45%  of  their  income  to  buses.  Guards  at  the  work  release  center  told  are  now  without  a job.  By  November  28, 

pay  the  FDOC  for  their  housing  costs  and  him  to  pay  the  $200  monthly  fee  to  use  the  2003,  many  of  those  employees  were  still 

ten  percent  goes  to  a personal  savings  ac-  Sunshine  Transportation  vans  or  he  would  waiting  to  be  paid.  Most  were  owed  between 

count  to  be  given  to  them  upon  their  release,  be  sent  back  to  a maximum  security  prison  $600  and  $1,000.  Driver  John  McKeon’s 

The  transportation  costs  charged  by  Sunshine  in  Belle  Glade  to  serve  the  remainder  of  his  first,  and  only,  check  from  Sunshine  Trans- 

Transportation  were  automatically  deducted  sentence.  portation  bounced  when  he  cashed  it. 

from  whatever  wages  were  left.  A Palm  Beach  Post  investigation  revealed  Although  the  drivers  performed  a service  for 

Sunshine  Transportation  refused  to  take  that  the  owner  of  Sunshine  Transportation,  the  state,  FDOC  says  it  will  not  help  them 

the  contract  unless  it  was  guaranteed  a mini-  John  Michael  Stefanski,  was  himself  released  receive  payment  because  it  is  a private  dis- 

mum  number  of  prisoner  passengers.  The  from  prison  in  1999  for  stealing  $77,465  from  pute  between  the  drivers  and  Sunshine 

company  was  chosen  because  it  was  the  only  the  Lake  County  RV parkhe  managed  in  1999.  transportation.  Bank  records  show  prisoners 

company  that  agreed  to  provide  van  service  When  initiating  dealings  with  the  FDOC,  were  billed  for  the  van  service  through  Oc- 

statewide.  To  facilitate  the  contract,  FDOC  Stefanski  used  an  alias  and  gave  his  address  tober  21,  2003,  which  begs  the  question  of 

officials  sent  letters  to  all  local  work  release  as  a vacant  lot.  When  he  began  doing  business  where  did  the  money  go? 

programs  ‘'‘encouraging”  them  to  sign  the  with  the  FDOC,  he  changed  the  Division  of  Stefanski  himelf  may  need  prison  trans- 
agreement with  Sunshine  Transportation.  Corporations  registry  of  the  company  from  his  portation  services  in  the  near  future.  On 

name  to  that  of  his  wife,  September  29,  2003,  he  was  in  court  for  en- 
June  Parr.  dorsing  and  depositing  worthless  checks  at 

The  law  prohibiting  a Pasco  county  Bank  of  America  in  January, 
prisoners  from  driving  2002. 

state  vehicles  was  enacted  FDOC  spokesman  Dan  Steele  said  the 

after  a prisoner  who  did  FDOC  chose  Sunshine  Transportation  be- 
not  have  a driver’s  license  cause  it  “wanted  someone  to  be  accountable 
was  pulled  over  for  speed-  about  the  inmates.”  FDOC  however,  in 
ing  in  a state  owned  van.  choosing  Sunshine  Transportation  skipped 
The  new  law  clearly  states  required  background  checks  on  the  company 
work  release  prisoners  are  owners.  The  FDOC  also  did  not  seek  bids 
required  to  find  their  own  for  the  contract  because  it  said  prisoners,  not 
rides,  not  pay  hefty  fees  to  taxpayers,  had  to  pay  the  bill.  That  prisoners 
a private  company  whether  in  work  release  pay  taxes  seems  to  be  imma- 
they  want  the  service  or  terial,  to  say  nothing  of  accountability  by 
not,  said  the  bill’s  sponsor,  FDOC  contractors. 

Senator  Alex  Villalobos.  FDOC’s  actions  in  this  matter  exhibit 

“The  intent  was  never  to  the  current  national  trend  towards  privatiz- 
outsource  anything.  The  ing  prison  related  operations  and  filling  the 
intent  was  to  put  an  end  to  colfers  of  corporate  crooks  and  conmen  with 
taxpayers  paying  for  no  oversight  or  critical  analysis  of  the  ser- 
chauffeurs  for  these  guys,”  vice  being  provided  nor  even  basic 
he  said.  In  2002  the  FDOC  monitoring  of  the  companies  who  win  these 
spent  $5  million  maintain-  sweetheart  deals.  | 
ing  vans  driven  by 

prisoners.  Source:  Palm  Beach  Post 
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Excessive  Heat  Still  Plagues  Baltimore  Women  Detainees 

by  Bob  Williams 


Despite  a 2002  federal  district  court 
Consent  Order  finding  conditions 
at  the  Women’s  Detention  Center  of  the  Bal- 
timore City  Detention  Center  (WDC) 
unconstitutional  due  to  excessive  heat  and 
despite  an  injunction  issued  to  immediately 
remedy  the  problem,  WDC  women  continue 
to  suffer  through  the  excruciating  heat  and 
humidity  of  the  Baltimore  summers. 

Parts  of  the  state-run  detention  center 
date  to  1803  yet  the  administration  areas  and 
the  men’s  detention  center  have  air  condi- 
tioning; the  WDC,  which  dates  to  the  1960s, 
does  not.  In  the  summer  of  2002,  public  de- 
fenders began  arguing  for  bail  reduction 
based  on  the  jail  conditions  constituting  cruel 
and  unusual  punishment.  Temperatures  in- 
side had  climbed  to  117  degrees  F.  An 
investigation  had  already  been  launched  in 
1999  after  Michael  Bochenek,  chief  counsel 
to  Human  Rights  Watch,  contacted  the  Jus- 
tice Department. 

The  2002  Consent  Order,  issued  in  re- 
sponse to  a motion  for  a preliminary 
injunction,  required  a comprehensive  proto- 
col be  developed  and  implemented  by 
September  5,  2002.  The  protocol  required 
intake  screening  within  12  hours  of  arrival 
at  WDC  to  identify  female  detainees  who  are 
susceptible  to  heat-related  injury  should  there 
be  a heat  emergency.  These  detainees  are  then 
given  an  H-l  rating. 

A heat  emergency  occurs  when  the 
seven-day  forecast  of  the  inside  temperature 
is  expected  to  exceed  90  degrees  F.  (or  88 
degrees  F.  with  35  percent  relative  humid- 
ity), or  when  it  actually  reaches  this 
temperature,  for  longer  than  four  hours.  The 
protocol,  required  to  be  in  effect  from  May  1 
through  September  30  each  year,  should 
screen  for  use  of  medications  that  decrease 
blood  flow  to  the  skin,  use  of  psychotropic 
drugs  and  other  medications  that  increase 
sensitivity  to  heat  or  alter  a person’s  ability 
to  sense  thirst,  and  use  of  medications  that 
interfere  with  thermoregulation.  Addition- 
ally, recent  use  of  alcohol,  cocaine,  heroin, 
or  other  drug  abuse  should  be  checked  as  well 
as  certain  pre-existing  medical  conditions 
including  dehydration,  pregnancy,  hyperten- 
sion, hyperthyroidism,  diabetes,  heart 
condition,  kidney  disease,  respiratory  illness, 
and  age  65  or  older.  After  the  at-risk  detain- 
ees are  covered  the  Consent  Order  required 
a comprehensive  protocol  be  developed  for 
managing  the  health  and  safety  of  the  remain- 
ing detainees. 


The  Consent  Order  also  required  instal- 
lation of  air-conditioning  units  by  August  24, 
2002,  to  accommodate  at  least  160  detain- 
ees with  an  additional  50  from  retrofitting 
another  area.  These  areas  are  for  housing 
detainees  at  risk  for  heat-related  illness. 

Inside  temperatures  exceeded  100  de- 
grees again  in  the  summer  of  2003  and 
prisoners  moved  for  enforcement  of  the  year- 
old  court  order.  The  state  responded  saying 
that  more  than  $100,000  was  spent  on  55 
window  air  conditioning  units  and  three  por- 
table chillers  spread  through  23  areas.  The 
roof-top  unit  for  receiving  and  visiting  was 
replaced.  All  air  conditioned  and  non-air  con- 
ditioned housing  units  are  metered  hourly. 
Finally,  by  2003  summer’s  end,  a pilot  project 
was  initiated  using  commercial-grade  de- 
humidifiers which  are  more  expensive  than 
air  conditioning  units  and  may  actually  heat 
the  now  less-humid  air.  Of  course,  security 
concerns  were  cited  with  the  new  equipment. 
At  least  $ 1 .4  to  $ 1 .6  million  is  needed  to  fully 
renovate  the  system. 

Elizabeth  Alexander,  one  of  the 
plaintiff’s  attorneys  and  director  of  the 


American  Civil  Liberties  Union’s  National 
Prison  Project,  said  ‘‘placing  women  diag- 
nosed as  at-risk  for  heat-related  illness  in  jail 
units  with  97  degree  temperature  is  intoler- 
able and  illegal.”  Bochenek,  who  had  toured 
the  jail  before  contacting  the  Justice  Depart- 
ment, said  the  building  is  archaic  and 
decaying.  “It’s  ancient.  There  are  many  dif- 
ficulties in  housing  (detainees)  in  humane 
conditions  in  a building  that  is  that  decrepit.” 

The  entire  detention  center  has  been 
plagued  by  other  problems  including  a rash 
of  deaths,  many  from  suicide.  Over  50  deaths 
were  reported  between  1999  and  2002.  Many 
types  of  insects  run  rampant  in  the  filthy, 
roach-infested  conditions.  Fire  safety,  lack 
of  exercise,  and  no  educational  opportuni- 
ties also  plague  the  jail.  Even  guard  shortages 
are  problematic  as  guards  leave  one  post  to 
fill  another,  leaving  dangerous  vacancies. 
See:  Duvall  v.  Ehrilich,  USDC  D MD,  Case 
No.  JFM-94-2541.H 

Additional  sources:  The  Baltimore  Sun , the 
ACLU,  and  the  Maryland  Attorney  General’s 
Office 
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Another  Troubled  North  Carolina  Jail 

by  Michael  Rigby 


Prisoner  suicides,  mistaken  releases, 
jailers  indicted  for  selling  drugs  and 
dispensing  sex,  prisoners  caught  with 
drugs — all  occurred  at  the  Cumberland 
County  Detention  Center,  a $36  million  North 
Carolina  jail,  in  the  seven  months  following 
its  February  2003  opening. 

On  March  23, 2003,  shortly  after  1 a.m., 
Army  Sgt.  William  Clark  Wright  Jr.  was 
found  hanging  in  his  cell.  Wright,  36,  was 
one  of  four  Fort  Bragg  soldiers  accused  of 
murdering  his  wife  in  the  Summer  of  2002. 
Fie  was  the  third  to  kill  himself.  Although 
Wright  was  not  on  suicide  watch,  computer 
records  showed  guards  had  checked  on  him 
28  minutes  before  he  was  discovered.  There 
are  no  cameras  in  the  cells. 

On  July  16,  2003,  a prisoner  was  mis- 
takenly released  by  nine-year  jail  veteran 
Scott  Burgess.  The  man  apparently  had  the 
same  name  as  a prisoner  slated  for  release. 
Burgess  was  briefly  suspended.  In  August 
Burgess  again  mistakenly  released  a prisoner, 


this  time  due  to  a paperwork  error.  Burgess 
was  fired  on  September  9.  Both  prisoners 
turned  themselves  in. 

Also  in  July,  officials  learned  that  two 
jailers  were  allegedly  providing  prisoners 
with  contraband  and  sex.  Latoya  Swartz,  25, 
is  accused  of  having  sex  with  prisoners  and 
providing  them  with  food,  cigars,  porno- 
graphic magazines,  liquor,  and  prescription 
drugs.  Promises  Ward,  24,  allegedly  gave  a 
prisoner  a cell  phone  and  had  sex  with  him. 
According  to  the  Sheriff’s  Office,  the  con- 
traband was  sold  but  the  sex  was  free. 

On  August  20, 2003,  Swartz  and  Ward 
were  arrested.  Swartz  faces  9 counts  each 
of  furnishing  controlled  substances  and 
possessing  controlled  substances,  4 counts 
of  trading  contraband  with  prisoners,  and 
3 counts  of  sexual  activity  by  a custodian. 
Ward  was  charged  with  7 counts  of  trad- 
ing contraband  and  1 count  of  having  sex 
with  a prisoner.  Bond  was  set  at  $1  million 
each. 


On  September  11, 2003,  www.wral.com  re- 
ported that  two  prisoners — Ebony  Shanique  and 
Tony  Huckabee — had  been  charged  with  posses- 
sion of  crack  cocaine.  One  of  the  men  obtained  the 
drugs  from  a third  prisoner  who  had  smuggled  them 
through  intake,  said  investigators. 

Believing  the  jail’s  poor  performance 
stemmed  from  inadequate  training  and  super- 
vision, Cumberland  County  Sheriff  Moose 
Butler  commissioned  a review  “from  the  back 
door  of  the  jail  to  the  front  door.” 

In  September,  2003,  after  reading  the  in- 
vestigators nine-page  report,  Butler  suspended 
Major  Dan  Ford  without  pay  for  five  days. 
“I’m  very  tired  of  these  situations,”  Butler 
said.  Butler  also  said  the  jail  would  install 
additional  cameras  and  institute  more  thor- 
ough booking  procedures. 

Other  North  Carolina  jails  are  similarly 
troubled.  See  PLN,  January  2004  for  a story 
on  the  Cherokee  County  Jail.  H 

Sources:  USA  Today,  www.wral.com 


Third-Party  Beneficiaries  Can  Enforce  Terms  of  Settlement 

by  Bob  Williams 


The  Tenth  Circuit  court  of  appeals  has 
held  that  a prisoner  was  entitled  to 
seek  enforcement  of  a two-decade  old  settle- 
ment agreement  as  a third-party  beneficiary 
and  invoke  the  court’s  continuing  jurisdic- 
tion. In  1981,  Kenneth  Floyd  and  nine  other 
Colorado  state  prisoners  filed  a § 1983  com- 
plaint against  the  Department  of  Corrections 
(CDOC)  seeking  an  injunction  directing  the 
CDOC  to  place  prisoner  funds  in  interest- 
bearing  accounts,  use  the  proceeds  for  the 
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prisoner’s  benefit,  account  for  past-due  in- 
terest on  individual  accounts,  and 
promulgate  rules,  regulations,  and  proce- 
dures governing  canteen  fund  use.  Between 
1981  and  1984,  a Stipulation  and  Agree- 
ment with  subsequent  amendments  was 
entered  into  without  class  action  certifica- 
tion. The  Agreement  would  also  benefit  and 
be  enforceable  by  all  CDOC  prisoners  and 
prisoners  would  have  individual  accounts 
within  the  umbrella  trust  account.  Not  all 
plaintiffs  agreed  to  relinquish  their  claims 
for  interest  earned  on  individual  accounts. 
See:  Floyd v.  Ricketts.  No.  81-K1745  (D.C. 
Colo.  1981). 

In  200 1 , Michael  Ingram  (not  an  origi- 
nal plaintiff)  sought  enforcement  of  the 
Agreement  and  contempt  citations  against 
the  CDOC.  His  petition  was  struck  because 
he  failed  to  serve  the  defendants,  confer 
with  opposing  counsel  pursuant  to  local 
rules,  attach  a copy  of  the  Agreement,  and 
state  whether  it  was  a judgment  of  the 
court.  The  district  court  also  believed  it  was 
without  jurisdiction.  Ingram  then  fded  sev- 
eral motions,  all  outside  the  F.R.C.P.  Rule 
4(a)(4)(A)  time  limitations  for  tolling  the 
appeal  period,  which  were  collectively 
treated  as  a motion  for  reconsideration. 


The  Tenth  Circuit  found  that  the  appeal 
was  timely  only  for  the  reconsideration  but 
that  the  district  court’s  denial  of  reconsidera- 
tion lacked  a reasonable  basis  and  was  thus 
an  abuse  of  discretion.  The  Court  also  held 
that  although  Ingram  invoked  the  wrong  civil 
rule  (F.C.R.R  70  instead  of  71)  the  district 
court  retained  jurisdiction  over  consent  de- 
crees, or,  in  this  case,  a confession  of 
judgment  that  led  to  administrative  closure 
whose  order  incorporated  the  Agreement-an 
agreement  that  specifically  stated  the  court 
retained  jurisdiction.  As  a third  party  benefi- 
ciary, Ingram  had  standing  to  seek 
enforcement  of  the  Agreement.  His  only  rem- 
edy was  enforcement,  not  a new  action,  thus 
service  of  process  was  unnecessary.  Finally, 
failure  to  comply  with  local  rules  does  not 
support  a denial  of  reconsideration  based  on 
lack  of  jurisdiction. 

Since  the  Agreement  was  allowed  to  be 
entered  into  without  all  original  plaintiffs  re- 
linquishing their  claims  to  interest  on 
individual  prisoner  funds,  and  with  any  pris- 
oner able  to  enforce  the  Agreement  as  a 
third-party  beneficiary,  thousands  of  Colo- 
rado prisoners  may  be  owed  interest  on  their 
trust  accounts.  See:  Floyd  v.  Ortiz,  300  F.3d 
1223  (10th  Cir.  2002).  ■ 
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$13,500  Damages  Paid  to  Two  Illegally 
Detained  Washington  DOC  Prisoners 


The  Washington  state  Division  of 
Risk  Management  (DRM)  paid 
claims  totaling  $13,000  to  two  state  prison- 
ers who  were  illegally  arrested  and 
incarcerated  by  the  Washington  Department 
of  Corrections.  Michael  Buffington  had  been 
sentenced  in  King  County  Superior  Court  to 
two  months  county  jail  for  possession  of 
heroin.  The  court’s  order  included  commu- 
nity placement/custody  provisions  as  well  as 
a promise  to  stay  the  sentence  if  an  appeal 
were  filed.  It  was  - and  the  court  ordered  his 
release  on  recognizance  on  April  9,  2001. 

Notwithstanding  the  stay,  on  August  18, 
2001,  Buffington  was  arrested  and  detained  for 
18  days  at  the  King  County  Jail  on  a DOC  war- 
rant that  was  based  upon  an  August  DOC  Report 
of  Alleged  Violations  claiming  Buffington  had 
“escaped.”  Only  on  September 5, 200 1 did  a DOC 
hearing  officer  recognize  the  stay  of  sentence  pro- 
vision and  order  Buffington’s  release. 

Bainbridge  Island  attorney  Theodore 
Spearman  filed  a claim  to  the  DRM  based 
on  Buffington’s  loss  of  liberty,  emotional  dis- 
tress, humiliation  and  financial  loss.  The 
claim  was  settled  on  April  30,  2002  with  a 
payment  of  $6, 000.  See:  Michael  Buffington, 
DRM  Claim  No.  31053680. 


The  Virginia  legislature  has  passed  a 
bill  awarding  nearly  $1.5  million  to 
a man  who  spent  15  years  in  prison  for  a 
crime  he  did  not  commit. 

Marvin  Anderson  was  convicted  by  a 
Virginia  court  in  December  1982  of  abduc- 
tion, sodomy,  rape  and  robbery.  He  was 
sentenced  to  210  years  in  prison.  Another 
man,  John  Otis  Lincoln,  admitted  under  oath 
in  1988  that  he  committed  the  crimes  for 
which  Anderson  was  imprisoned,  but  a judge 
deemed  the  evidence  unreliable. 

Anderson  continued  to  fight  his  convic- 
tion after  he  was  paroled  in  1 997.  However, 
Anderson’s  efforts  to  exonerate  himself 
through  retesting  of  the  DNA  evidence  by 
more  modern  methods  were  stonewalled  by 
the  state  of  Virginia  and  law  enforcement 
authorities  who  claimed  the  evidence  had 
been  either  misplaced  or  destroyed. 

On  May  2,  2001,  Virginia  passed  a law 
allowing  certain  prisoners  and  parolees  access 
to  untested  DNA  evidence  if  the  evidence  was 


Gregory  Allen  completed  his  full  Drug 
Offender  Sentencing  Alternative  (DOSA) 
sentence  in  December,  2000,  but  remained 
on  probation  for  monitoring  of  financial  ob- 
ligations. Nonetheless,  WADOC  hauled  him 
in  for  a “hearing”  in  F ebruary,  2001,  wherein 
they  “revoked”  his  DOSA  and  resentenced 
him  to  90  days  in  prison.  He  was  first  sent  to 
Washington  Correctional  Center  at  Shelton, 
then  to  Olympic  Work  Camp.  The  Camp  had 
no  knowledge  why  he  was  sent  there,  so 
they  put  him  in  the  hole.  He  was  later 
transferred  to  Clallam  Bay  Correctional 
Center,  still  in  maximum  security.  There, 
he  was  assaulted  by  another  prisoner  who 
tried  to  kill  him  with  a weapon.  Returned 
finally  to  Shelton,  he  requested  his  coun- 
selor and  the  Attorney  General  review  his 
file.  Seeing  only  then  that  he  had  been 
wrongfully  incarcerated  for  60  days,  they 
ordered  his  immediate  release. 

Tacoma  attorney  Gregory  Wilson  filed  a 
claim  for  Allen  alleging  his  loss  of  liberty, 
threats,  assaults  and  maximum  security  place- 
ment because  WADOC  “had  no  idea  what  to 
do  with  him.”  DRM  paid  a settlement  of 
$7,500  on  March  29, 2002.  See:  Gregoiy  Allen, 
DRM  claim  no.  3 1052882.  H 


relevant  to  their  guilt  or  innocence.  After  the 
legislation  was  passed,  physical  evidence  re- 
lated to  Anderson’s  case  surfaced.  Retesting 
exonerated  Anderson;  it  also  led  to  Lincoln’s 
indictment  for  the  crimes.  Anderson  was 
awarded  a full  pardon  by  Virginia  Governor 
Mark  Warner  on  August  22, 2002. 

On  April  2,  2003,  the  Virginia  legisla- 
ture passed  an  amended  compensation 
package  for  Anderson.  Under  the  bill,  Ander- 
son will  receive  a cash  payment  of  $443,000 
and  an  annuity  valued  at  just  over  $1.1  mil- 
lion. The  annuity  will  be  in  the  form  of 
monthly  payments — approximately  $2, 100  a 
month — for  45  years. 

Anderson  is  lucky.  Most  wrongfully 
convicted  persons  never  receive  a penny  in 
compensation — it’s  just  a shame  it  took  the 
legislature  to  do  it.  K 

Sources:  www.governor.virginia.gov,  bttp :// 
legl.state.va.us/03  l/lst/LH3 10618.HTM,  As- 
sociated Press 
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Mandamus  Available  to  Review  Oregon  Disciplinary  Orders 


The  Oregon  Court  of  Appeals  held 
that  prison  disciplinary  orders  may 
be  challenged  in  a mandamus  action.  The 
court  also  held  that  the  trial  court  erred  in 
imposing  previously  deferred  filing  fees. 

For  many  years,  Oregon  prisoners  could 
challenge  certain  prison  disciplinary  orders 
on  judicial  review  in  the  Oregon  Court  of 
Appeals  under  ORS  42 1.195.  In  1993,  how- 
ever, the  Oregon  legislature  repealed  ORS 
42 1 . 1 95  and  enacted  ORS  421.194(1)  which 
provides:  “Disciplinary  orders  of  the  Depart- 
ment of  Corrections  . . . are  not  subject  to 
judicial  review  by  any  court  of  this  state.” 
ORS  421.194(2)  provides  an  exception  to 
this  prohibition,  stating:  “This  section  does 
not  affect  any  right  that  an  inmate  may  have 
to  prosecute  a writ  of  habeas  corpus.” 

Under  Oregon  law,  to  state  a cognizable 
habeas  corpus  claim,  a petitioner  must  es- 
tablish that  there  is  a need  for  immediate 
judicial  scrutiny.  In  the  disciplinary  context 
this  limits  the  availability  of  habeas  corpus 
to  challenging  placement  in  disciplinary  seg- 
regation - which  may  not  exceed  180  days 
and  results  in  the  habeas  case  being  dis- 
missed as  moot  when  the  segregation 
sanction  has  been  served  - and  the  forfeiture 
of  good/earned  time  credits,  only  when  the 
restoration  of  those  credits  would  require  the 
prisoner’s  immediate  release  from  confine- 
ment. See  e.g.,  Pham  v.  Thompson,  156 
Or.App.  440, 444  & 447, 965  P.2d  482  (1998). 
In  short,  state  habeas  corpus  is  rarely  avail- 
able to  challenge  prison  disciplinary  orders. 

Against  this  backdrop,  Jimmie  Osborne, 
a California  prisoner  confined  in  Oregon 
filed  a mandamus  action,  arguing  that  his  dis- 
ciplinary order  was  invalid  because  he  was 
not  afforded  protections  he  was  entitled  to 
under  the  Western  Interstate  Corrections 
compact  (WICC). 

The  state  moved  to  dismiss,  arguing  that 
mandamus  was  precluded  by  the  judicial  re- 
view prohibition  of  ORS  421.194,  and  that 
“the  WICC  does  not  confer  a protected  lib- 
erty interest  and,  thus,  any  violation  of  the 
WICC  does  not  offender  due  process.”  The 
trial  court  granted  the  state’s  motion  and  en- 
tered a supplemental  judgment  requiring 
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Osborne  to  pay  the  previously  deferred  fil- 
ing fees.  Osborne  appealed. 

The  Court  of  Appeals  found  “that  ‘judi- 
cial review’  in  ORS  42 1 . 1 94(  1 ) refers  solely 
to  APA-like  direct  review  and  does  not  en- 
compass ‘collateral  challenges  . . . via  writs 
of  habeas  corpus  or  mandamus,  as  well  as 
declaratory  relief.’”  Shelby  v.  Board  of  Pa- 
role, 140  Or.app.  102,  915  P.2d414  (1996). 
Thus,  the  court  concluded  that  ORS  42 1 . 1 94 
does  not  bar  mandamus  relief. 

The  court  also  found  that  the  trial  court 
erred  in  dismissing  Osborne’s  WICC  claim, 
finding  that  the  case  the  court  relied  upon, 
{Ghana  v.  Pearce,  159  F.3d  1206  (9th  Cir. 
1998)),  was  inapposite.  Finally,  the  court  ac- 
cepted the  state’s  concession  that  the  trial 
court  erred  in  imposing  previously  deferred 


The  Eleventh  Circuit  Court  of  Ap- 
peals has  held  that  the  Prison  Liti- 
gation Reform  Act  (PLRA)  applies  to 
lawsuits  that  claim  injuries  suffered  dur- 
ing custodial  episodes,  even  if  such 
custody  occurred  outside  prison  walls. 
Louis  Napier  was  arrested  for  trespass  by 
two  Jacksonville,  Florida  Sheriff  Deputies, 
who  felt  he  was  actually  Jon  Napier,  who 
is  Louis’s  brother.  The  charge  was  later 
nolle  prossed.  Louis  Napier  then  filed  a 
42  U.S.C.  § 1983  action  alleging  he  suf- 
fered embarrassment  and  mental  anguish 
from  the  mistaken  arrest  and  imprison- 
ment. The  suit  was  filed  while  Napier  was 
confined  on  an  unrelated  charge.  The  dis- 
trict court  dismissed  the  action  as 
frivolous,  and  Napier  appealed. 

The  Eleventh  Circuit  Court  stated  a dis- 
missal under  42  U.S.C.  § 1997e(e)  “applies 
to  lawsuits  involving  (1)  federal  civil  actions 
(2)  brought  by  a prisoner  (3)  for  mental  and 
emotional  injury  (4)  suffered  while  in  cus- 
tody.” The  new  legal  issue  in  this  case  is 
whether  the  fourth  predicate  is  inclusive  of 
injury  suffered  during  the  arrest  of  an  indi- 
vidual on  a charge  unrelated  to  the  present 
confinement. 

In  turning  to  decide  if  Napier  was  “in 
custody”  at  the  time  of  his  injury,  the  Court 
defined  “custody”  in  the  Miranda  context, 
which  reflects  not  just  imprisonment,  but, 
rather,  any  situation  where  a reasonable  in- 
dividual would  feel  a restraint  on  his 
movement  such  that  he  would  not  feel  free 


filing  fees  without  making  a finding  as  to 
Osborne’s  ability  to  pay  those  fees.  State  ex 
rel.  Baker  v.  Cook,  171  Or.App.  719,  16  P.3d 
1184(2000).  See:  State  ex  rel.  Osbornev.  Cook, 
185  Or.App.  3 17, 59  P.3d  53 1 (Or.App.  2002). 

This  is  an  important  decision  for  Oregon 
prisoners  who  lose  good/earned  time  credits 
via  a disciplinary  order,  but  would  not  be 
entitled  to  immediate  release  from  prison  if 
those  credits  were  restored.  Previously  those 
prisoners  could  challenge  their  prison  disci- 
plinary order  in  a federal  habeas  corpus 
action  under  28  U.S.C.  § 2254,  arguing  that 
there  are  no  state  judicial  remedies  available 
to  challenge  the  disciplinary  order.  Under 
Osborne  that  argument  is  no  longer  viable 
and  any  unexhausted  federal  habeas  claims 
will  undoubtedly  be  dismissed.  | 


to  leave.  Because  Napier’s  harm  occurred 
at  the  time  of  arrest,  he  was  in  custody  and 
the  PLRA  applies  to  him. 

As  Napier  was  imprisoned  upon  a 
charge  unrelated  to  the  trespass  charge  at  the 
time  he  filed  his  complaint,  the  Court  made 
a determination  of  whether  the  “in  custody” 
clause  applies  to  situations  arising  from  past 
or  present  instances  of  custody.  The  Court 
held  the  PLRA  covers  all  federal  civil  law- 
suits filed  by  prisoners  concerning  emotional 
or  mental  injury  suffered  while  in  past  or 
present  custody,  even  if  the  subject  is  unre- 
lated to  the  current  imprisonment.  The  Court 
noted  that  it  has  not  yet  been  confronted  with 
a claim  barred  by  the  PLRA  during  impris- 
onment and  barred  by  the  statutes  of 
limitations  upon  release,  which  would  pro- 
hibit an  opportunity  for  the  claim  to  be 
heard  on  its  merits  by  a court.  It  proffered, 
but  did  not  hold,  that  such  a situation  may 
be  mitigated  by  the  doctrine  of  equitable 
tolling. 

Judge  Propst,  in  dissent,  urged  the 
court’s  decision  stretches  legislative  intent 
because  they  fail  to  consider  § 1997e(a)-(d) 
in  conjunction  with  § 1997e(e),  which  shows 
the  PLRA  is  limited  to  a prison  context.  Fur- 
thermore, the  Court’s  decision  may  have  a 
broader  reach  when  applying  “custody”  in 
the  habeas  corpus  context,  which  include  pro- 
bation, parole  and  bail. 

The  district  court’s  order  of  dismissal 
was  affirmed.  See:  Napier  v.  Preslicka,  314 

F.3d528  (11th  Cir.  2002).  B 
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Missed  HIV  Medication  Did  Not  Create  a Serious  Medical  Need 


The  U.S.  Court  of  Appeals  for  the 
Second  Circuit  affirmed  a district 
court’s  denial  of  a motion  for  new  trial  by  an 
HIV+  prisoner  who  complained  that  there 
was  insufficient  evidence  to  support  the 
jury’s  verdict  against  him. 

Willie  Carpenter  was  diagnosed  with  the 
human  immunodeficiency  vims  (HIV)  when 
he  entered  the  New  York  State  Prison  Sys- 
tem in  1995.  He  was  prescribed  a three-drug 
regimen  to  treat  his  HIV.  In  April  1999,  Smith 
filed  suit  in  U.S.  District  Court  under  42 
U.S.C.  § 1983  where  he  complained  that 
while  incarcerated  at  New  York’s  Camp 
Pharsalia  Correctional  Facility,  prison  offi- 
cials had  acted  with  deliberate  indifference 
to  his  serious  medical  needs  in  violation  of 
the  Eighth  Amendment  when  they  twice  de- 
prived him  of  his  essential  HIV  medication: 
once  in  October  1998  for  7 days  due  to  a de- 
lay in  refilling  his  prescriptions,  and  again  in 
January  1 999  for  5 days  after  his  medications 
were  seized  during  a search  of  his  quarters. 

At  trial,  Smith  did  not  introduce  any  evi- 
dence, either  via  expert  testimony  or  otherwise, 
that  his  HIV  infection  or  his  overall  health 
worsened  as  a result  of  the  two  incidents  of 


missed  medication.  At  the  close  of  evidence, 
the  trial  court  jury  was  instructed  to  answer  a 
threshold  question:  As  a consequence  of  defen- 
dants’ acts  or  omissions,  did  Smith  demonstrate 
he  suffered  a ‘'‘serious  medical  need,”  a condition 
presenting  a substantial  risk  of  harm? 

The  jury  answered  “no”  to  this  question 
and  returned  a verdict  in  favor  of  defendants. 
Thereafter,  Smith  moved  for  a new  trial.  The 
district  court  denied  Smith’s  motion,  ruling 
that  although  Smith  was  HIV+,  he  suffered 
no  adverse  effects  nor  was  a serious  medical 
need  caused  from  missing  his  medications 
for  the  periods  of  time  in  question.  A timely 
notice  of  appeal  followed. 

In  denying  Smith’s  appeal,  the  Second 
Circuit  acknowledged  that  being  HIV+  was  a 
serious  medical  condition  but  that  was  not  at 
issue  in  Smith’s  case.  Smith  did  not  complain 
about  the  level  of  HIV  treatment  but  only  about 
the  interruptions  in  his  treatment.  Smith  did 
not  contend  that  defendants  ignored  his  HIV 
infection,  only  that  delivery  of  his  medications 
was  twice  interrupted,  events  which  admittedly 
produced  no  adverse  effects. 

The  appellate  court  sustained  the  jury’s 
finding  that  the  two  interruptions  in  delivery 


of  Smith’s  medications  did  not  create 
a serious  medical  need  and  thus  affirmed  the 
district  court’s  denial  of  Smith’s  motion  for 
new  trial.  The  outcome  may  have  been  dif- 
ferent had  Smith  presented  expert  testimony 
at  trial  that  he  ran  a risk  of  devloping  a resis- 
tant strain  of  the  HIV  virus  due  to  the 
interuption  of  his  medication.  See:  Smith  v. 
Carpenter,  316  F.3d  178  (2nd  Cir.  2003).  ■ 
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Washington  Medical  Claim  Reinstated 


The  U.S.  Ninth  Circuit  Court  of  Ap- 
peals reversed  part  of  a grant  of 
summary  judgment  to  Washington  State 
Penitentiary  (WSP)  officials  in  an  Eighth 
Amendment  challenge  of  WSP  medical 
policies  and  practices. 

WSP  prisoner  Garrett  Linderman  sued 
WSP  officials  under  42  U.S.C.  § 1983  for 
deliberate  indifference  to  a serious  medi- 
cal need  in  violation  of  the  Eighth 
Amendment.  The  district  court  granted 
summary  judgment  to  WSP  officials  on  all 
claims,  and  Linderman  appealed. 

The  Court  of  Appeals  decision  does  not 
recite  the  facts  of  the  case.  Linderman  ap- 
peared, though,  to  raise  four  challenges  to 
WSP’s  medical  policies  and  practices:  (1) 
denial  of  alternative  medical  treatment;  (2) 
denial  of  pillows  in  higher-security  areas 
of  WSP;  (3)  a policy,  causing  delay  in  treat- 
ment, requiring  that  medical  care  be 
re-established  by  a prisoner  when  trans- 


ferred from  one  WSP  unit  to  another;  and 
(4)deliberate  delay  by  WSP  in  providing 
Linderman  with  blankets.  Linderman  also 
challenged  the  district  court’s  causation 
analysis  as  faulty. 

The  appeals  court  affirmed  summary 
judgment  against  Linderman  on  denial  of  al- 
ternative medical  treatment.  Linderman 
established  no  constitutional  violation,  only 
a “difference  of  opinion”  over  treatment. 

The  court  reversed  on  Linderman’s  chal- 
lenges to  the  no  pillow  policy  and  the  policy 
requiring  reestablishment  of  medical  care.  The 
district  court  analyzed  these  claims  under  the 
“reasonableness”  standard  of  Turner  v.  Safley, 
482  U.S.  78  (1987).  The  appeals  court  noted 
Turner  does  not  apply  to  Eighth  Amendment 
claims.  The  proper  standard  is  “unnecessary 
and  wanton  infliction  of  pain.” 

The  appeals  court  also  reversed  summary 
judgment  on  Linderman’s  claim  that  he  was  de- 
nied blankets  when  transferred  to  a different  WSP 
unit.  The  appeals  court  held 
that  Linderman  raised  triable 
fact  issues  “whether  the  re- 
peated, foreseeable,  and 
lengthy  delays  he  experienced 
in  getting  his  substitute  blan- 
kets ...  rises  to  the  level  of 
deliberate  indifference.” 

Finally,  the  appeals 
court  held  that  the  district 
court’s  causation  analysis 
was  flawed.  The  district 
court  found  that  Linderman 
did  not  establish  “individu- 
alized causation”  sufficient 
to  prevail  on  his  § 1983 
claim.  Because  Linderman 
sought  declaratory  and  in- 
junctive relief,  the  appeals 
court  held  that  the  district 
court  should  have  considered 
“the  combined  acts  or  omis- 
sions” of  WSP  officials. 

The  district  court  judg- 
ment was  affirmed  in  part 
and  reversed  in  part.  On  re- 
mand, the  district  court  was 
instructed  to  appoint  pro  bono 
counsel  for  Linderman.  This 
is  not  a ruling  on  the  merits. 
This  case  is  published  in  the 
F ederal  Appendix  and  is  sub- 
ject to  rules  governing 
unpublished  cases.  See: 
Linderman  v.  Vail,  59  Fed. 
Appx.  180  (9th  Cir.  2003).  H 


California  Rules  Violation 
For  “Repeated  Pattern” 
Must  Involve  Same  Offense 

The  California  Court  of  Appeal  held 
that  the  California  Department  of 
Corrections’  (CDC)  regulation  elevating  a 
repeat  infraction  of  an  “administrative”  vio- 
lation to  the  level  of  a “serious”  rules  violation 
may  only  be  invoked  if  the  new  violation  is 
of  the  identical  prison  rule. 

Noel  Scott,  a lifer  at  Salinas  Valley  State 
Prison,  was  infracted  for  disrespect  of  female 
staff  by  calling  her  a “bitch.”  Fie  was  written 
up  for  an  administrative  level  violation  of  CDC 
regulation  § 3004(b),  which  expressly  prohib- 
its disrespect  of  staff.  Flowever,  the  write-up 
(CDC  Form  115)  elevated  the  infraction  to  a 
“serious”  infraction  (which  imposed  30  days 
credit  loss  and  three  weeks  of  confinement  to 
quarters)  based  upon  CDC  regulation  § 
3315(a)(3)(M).  Section  33 15(a)(3)(M)  defines 
a serious  rules  violation  to  be  “a  repeated  pat- 
tern of  administrative  rules  violations  for  the 
same  offense.” 

After  exhausting  administrative  rem- 
edies, Scott  filed  a habeas  corpus  petition  in 
the  Monterey  Superior  Court.  In  denying  the 
petition,  the  court  noted  Scott’s  eight  prior 
infractions  (only  three  of  which  rose  to  the 
level  of  “administrative”  CDC  115s)  and  con- 
cluded that  because  Scott’s  behavior 
demonstrated  a habitual  pattern  of  rule-break- 
ing, he  met  the  standard  of  § 3315(a)(3)(M). 

Upon  Scott’s  renewed  petition  to  the 
Court  of  Appeal,  the  language  “same  offense” 
of  § 3315(a)(3)(M)  was  analyzed  more 
closely.  The  appellate  court  evaluated  it  un- 
der statutory  rules  of  construction  for 
“surplusage  of  language”  as  well  as  applied 
the  “some  evidence”  test  of  Superintendent 
v.  Hill,  472  U.S.  445  (1985). 

The  court  noted  that  many  rules  viola- 
tions would  inherently  amount  to  being 
disrespectful  to  prison  staff  - merely  disobey- 
ing an  order  would  suffice.  Observing  that 
sweeping  all  such  regulations  into  the  reach 
of  § 33 1 5(a)(3)(M)  would  render  the  language 
“same  offense”  as  mere  surplusage,  the  court 
strictly  construed  § 3315(a)(3)(M)  to  apply 
only  to  repeat  violations  of  the  exact  same  rule 
- here,  § 3004(b).  Examining  Scott’s  disci- 
plinary record,  the  court  found  no  such  prior 
violations  and  thus  “no  evidence”  of  a re- 
peated violation. 

Accordingly,  the  appellate  court  granted 
the  writ,  ordering  Scott’s  credits  restored,  his 
serious  rules  infraction  vacated  and  his  record 
expunged.  See:  In  Re  Scott,  113  Cal.App.4th 
38,  Div.  4 (2003).  | 
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Private  Settlement  Agreement  Prohibits  Award 
of  Attorney  Fees  and  Costs 

by  David  M.  Reutter 


In  a case  of  great  importance  to  law- 
yers litigating  prisoner  actions  where 
private  settlement  agreements  are  a consider- 
ation, the  Eighth  Circuit  Court  of  Appeals  has 
reversed  a $379,000  award  for  attorney  fees 
and  costs  granted  after  a settlement  agreement 
was  reached  in  litigation  brought  by  a class  of 
juveniles  at  the  South  Dakota  State  Training 
School  at  Plankinton.  PLN  reported  the  dis- 
trict court’s  order  awarding  fees  and  costs.  See: 
Christina  A.v.  Bloomberg,  167F.Supp.2d  1094 
(D.S.D.  2001).  [PLN January  2003], 

The  defendants  appealed  the  finding  that 
the  juveniles  were  a prevailing  party  because 
(1 ) the  settlement  agreement  changed  the  re- 
lationship between  the  parties  and  (2)  the 
court  retained  jurisdiction  in  its  dismissal 
order  to  enforce  the  agreement.  The  Court 
found  the  award  appropriate  under 
Buckhannon  Board  & Care  Home,  Inc.,  v. 
West  Virginia  Dept,  of  Health  and  Human 
Resources,  121  S.Ct.  1835  (2001). 

Buckhannon  held  the  “catalyst  theory” 
of  prevailing  party  status  is  no  longer  appro- 
priate for  the  award  of  attorney  fees  because 
“[I]t  allows  an  award  where  there  is  no  judi- 
cially sanctioned  change  in  the  relationship 
of  the  parties.”  Under  the  catalyst  theory,  a 
party  prevails  if  the  lawsuit  brought  forth  “vol- 
untary change”  by  the  defendant.  To  have  the 
necessary  judicial  imprimatur  on  change  un- 
der Buckhannon,  there  must  be  a judgment  on 
the  merits  or  a “settlement  agreement  ] en- 
forced through  a consent  decree.” 

The  Eighth  Circuit  then  turned  to  de- 
cide if  the  settlement  agreement  is  this  case 
is  enforced  by  a consent  decree,  as  “[pjrivate 
settlements  do  not  entail  the  judicial  approval 
and  oversight  involved  in  consent  decrees.” 
The  Court  held  that  although  the  district  court 
retained  jurisdiction  to  enforce  the  settle- 
ment, its  order  is  not  a consent  decree,  and 
the  juveniles  cannot  be  prevailing  parties 
entitled  to  fees  and  costs  under  Buckhannon. 

In  a well  reasoned  dissent,  Judge  Melloy 
found  “the  required  finality,  approval,  over- 
sight, and  jurisdiction  are  present,”  and  there 
exists  no  material  basis  upon  which  to  dis- 
tinguish this  case  from  the  situation  the  court 
would  face  if  the  district  court  has  used  the 
words  “consent  decree”  on  its  order.  More- 
over, Melloy  agreed  with  the  holding  in 
American  Disability  Ass’n,  Inc.  v. 
Chmielarz,  289  F.3d  1315  (11th  Cir.  2002), 
which  held  a final  order  that  incorporates 


the  terms  of  a settlement  agreement  or  re- 
tains jurisdiction  is  the  functional  equivalent 
of  a consent  decree. 

The  Eighth  Circuit  also  rejected  the  dis- 
trict court’s  holding  that  congress  must  have 
intended  § 1997e  to  apply  only  to  adult  fa- 
cilities because  § 1997  explicitly  refers  to 
juvenile  facilities  and  § 1997e  does  not.  The 


Court  held  the  fee-limiting  provisions  of  the 
PLRA  apply  to  juvenile  facilities,  but  did  not 
elaborate  further  due  to  holding  the  class  was 
not  entitled  to  attorney  fees. 

The  district  court’s  order  granting  attor- 
ney fees  and  costs  was  reversed.  See: 
Christina  A.  ExRel.  Jennifer  A.  v.  Bloomberg, 
315  F.3d  990  (8th  Cir.  2003).  ■ 
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County  Public  Defender  Liable  for  Wrongful  Conviction 


The  U.S.  Ninth  Circuit  Court  of  Ap- 
peals, sitting  en  banc,  reinstated  a 
former  Nevada  Death  Row  prisoner’s  42 
U.S.C.  § 1983  suit  against  Clark  County,  Ne- 
vada, and  the  County’s  Chief  Public 
Defender. 

Roberto  Miranda  was  convicted  of  a 
1981  murder  and  sentenced  to  death.  He  spent 
14  years  on  Nevada’s  Death  Row  before  be- 
ing released  on  appeal  for  ineffective 
assistance  of  counsel.  He  was  never  retried. 

Miranda  sued  Clark  County,  the  head 
of  the  County  Public  Defender’s  office, 
Morgan  Harris,  and  Assistant  Public  De- 
fender Thomas  Rigsby,  who  represented 
Miranda,  under  42  U.S.C.  § 1983.  Central 
to  Miranda’s  suit  were  the  claims  that  Har- 
ris had  a policy  of  administering  polygraph 
tests  to  all  defendants  who  professed  their 
innocence  and  sought  trial.  Those  who 
failed  the  test  were  assigned  minimal  re- 
sources from  the  Public  Defender’s  office 
and  the  least  experienced  attorneys.  Miranda, 
who  failed  Harris’  test,  was  assigned  Rigsby, 
then  only  one  year  out  of  law  school  and  who 
had  never  before  tried  a capital  case.  Rigsby’s 
“assistance”  to  Miranda’s  defense,  according 
to  published  reports,  was  found  to  be  woe- 
fully inadequate. 

The  Nevada  federal  district  court  dis- 
missed the  suit  under  Federal  Rule  of  Civil 
Procedure  12(b)(6)  for  failure  to  state  a claim. 
A N inth  Circuit  panel  affirmed,  but  the  Court 
of  Appeals  voted  to  rehear  en  banc. 

In  the  7-4  decision,  the  Ninth  Circuit  re- 
lied principally  on  three  U.S.  Supreme  Court 
cases,  Monel  l v.  Dept,  of  Social  Services , 436 
U.S.  658  (1978),  Polk  County  v.  Dodson.  454 
U.S.  312  (1981),  and  City  of  Canton  v.  Har- 
ris, 489  U.S.  378  (1989).  Citing  Polk  County, 
the  appeals  court  held  that  Rigsby  could  not 
be  sued.  Although  a member  of  the  Public 
Defender’s  office  and  paid  by  the  County, 
when  Rigsby  undertook  Miranda’s  defense 
he  “assumed  his  role  as  counsel  and  thus  be- 
gan to  perform  a ‘lawyer’s  traditional 
functions.’”  He  could  not  be  sued  under  § 
1983  any  more  than  could  privately  retained 
counsel.  Harris,  though,  could  be  sued,  be- 
cause his  role  in  developing  and 
administering  the  polygraph  policy  and  as- 
signing office  resources  was  administrative; 
he  was  not  Miranda’s  counsel.  Further,  since 
Harris  was  acting  as  a county  policymaker 
and  decisionmaker,  Clark  County  could  like- 
wise be  sued. 

The  court  found  that,  using  the  notice 
pleading  standard,  the  complaint  stated  a 


claim  for  deprivation  of  Miranda’s  constitu- 
tional rights.  The  policy  alleged  by  Miranda 
amounted  to  “deliberate  indifference  to  the 
requirement  that  every  criminal  defendant 
receive  adequate  representation,  regardless  of 
innocence  or  guilt.”  The  court  held  that  it  is 
not  illegal  to  use  polygraph  results  as  one  part 
of  the  criteria  in  allocating  public  defender 
resources,  but  “the  determination  cannot  be 


Vacating  dismissal  by  the  U.S.  Dis- 
trict Court,  Northern  District  of 
Illinois,  the  U.S.  Seventh  Circuit  Court  of 
Appeals  held  that  a prisoner  adequately 
pleaded  an  Eighth  Amendment  violation  in 
a prison  strip-search  and  that  42  U.S.C.  § 
1997e(e)  does  not  bar  suit  where  the  only 
injuries  alleged  are  psychological. 

Tyrone  Calhoun,  formerly  a prisoner 
at  Stateville  Correctional  Center  (SCC),  was 
strip-searched  by  male  and  female  guards. 
Calhoun  contended  no  emergency  reason 
for  the  search  existed.  He  alleged  that  dur- 
ing the  course  of  the  search,  male  and 
female  guards  laughed  at  him,  made  sexual 
comments  about  him,  and  deliberately  ridi- 
culed and  humiliated  him.  Further,  Calhoun 
claimed  that  then- Warden  George  DeTella 
and  an  assistant  warden  were  present  dur- 
ing the  search  and  took  no  action  to  stop 
the  humiliation  and  ridicule. 

Claiming  only  psychological  injury, 
Calhoun  sued  DeTella  and  several  other 
SCC  official  under  42  U.S.C.  § 1983  citing 
violations  of  his  F ederal  Eighth  Amendment 
rights  and  Illinois  law.  The  district  court 
dismissed  prior  to  service  under  28  U.S.C. 
§ 1 9 1 5 A.  The  court  held  that  C alhoun  failed 
to  state  a claim.  Further,  since  Calhoun  al- 
leged only  psychological  harm,  the  court 
held  that  42  U.S.C.  § 1997e(e)  barred  suit 
altogether.  Section  1997e(e)  provides  that 
“[n]o  Federal  civil  action  may  be  brought 
by  a prisoner ...  for  mental  or  emotional  in- 
jury  suffered  while  in  custody  without  a 
prior  showing  of  physical  injury.”  After  the 
district  court  refused  to  alter  or  amend  the 
judgment,  Calhoun  appealed. 

The  appeals  court  noted  that,  while 
“strip  searches  may  be  unpleasant,  humili- 
ating, and  embarrassing  to  prisoners,”  a 
female  guard  can  strip  search  a prisoner 
without  violating  the  Constitution  if  a “le- 
gitimate penological  purpose”  exists  for  the 


based  solely  or  even  principally  on  polygraph 
results.” 

The  district  court  dismissal  was  affirmed 
in  part,  reversed  in  part,  and  remanded  for 
further  proceedings.  See:  Miranda  v.  Clark 
County,  Nevada,  319  F.3d  465  (9th  Cir. 
2003)(enbanc).  | 

Source:  The  National  Law  Journal 


search.  “Acordingly,”  the  court  held,  “to  state 
an  Eighth  Amendment  claim  Calhoun  must 
show  that  the  strip  search  in  question  was  ... 
conducted  in  a harassing  manner  intended  to 
humiliate  and  inflict  psychological  pain.” 

Analyzing  Calhoun’s  claim,  the  court 
held  that  under  the  “notice  pleading”  standard, 
Fed.R.Civ.Proc.  8,  Calhoun  had  adequately 
stated  an  Eighth  Amendment  claim.  Calhoun’s 
claim  called  the  legitimacy  of  the  search  into 
question  and  alleged  deliberate  ridicule  and 
humiliation,  causing  psychological  pain,  by 
male  and  female  guards. 

Further,  calling  it  “a  serious  mistake,”  the 
appeals  court  rejected  the  district  court’s  opin- 
ion that  42  U.S.C.  § 1997e(e)  precludes  any 
federal  civil  suit  unless  physical  injury  is  al- 
leged. The  court  noted  that  physical  injury  is 
not  required  for  First  Amendment  claims  by 
prisoners.  Further,  taken  to  its  logical  extreme, 
the  district  court’s  interpretation  would  per- 
mit prison  officials  to  wantonly  inflict 
psychological  torture  on  prisoners. 

The  court  noted  that  nominal  damages 
are  permitted  when  a constitutional  violation 
is  proven  and  that  “[pjunitive  damages  are 
awarded  to  punish  and  deter  reprehensible 
conduct.”  Compensable  harm  is  not  required 
to  win  these  damages.  Further,  the  court  held 
that  even  where  42  U.S.C.  § 1997e(e)  bars 
recovery  of  compensatory  damages,  it  does 
not  bar  recovery  of  nominal  and  punitive  dam- 
ages. Thus,  Calhoun  could  proceed  with  his 
suit  for  nominal  and  punitive  damages. 

The  appeals  court  vacated  the  district 
court  decision  with  respect  to  Calhoun’s 
Eighth  Amendment  claim.  Because  Calhoun 
had  abandoned  all  other  claims  on  appeal,  the 
rest  of  the  decision  was  affirmed.  The  strike 
assessed  against  Calhoun  under  28  U.S.C.  § 
1915(g)  was  also  vacated.  The  case  was  re- 
manded for  further  proceedings.  This  is  not 
a ruling  on  the  merits.  See:  Calhoun  v. 
DeTella,  319  F.3d  936  (7th  Cir.  2003).  ■ 
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Local  Rule  Cannot  Justify  Summary  Judgment 
When  Factual  Dispute  Exists 

by  David  M.  Reutter 


The  Ninth  Circuit  Court  of  Appeals 
held  the  failure  to  file  an  opposing 
pleading,  as  required  by  local  rule,  in  re- 
sponse to  a motion  for  summary  judgment  is 
not  grounds  for  entry  of  final  judgment 
against  the  non-moving  party  when  genuine 
disputes  of  material  facts  exist;  additionally, 
although  qualified  immunity  law  changed, 
previous  factual  disputes  in  this  case  had  not. 

Andres  M.  Martinez  alleged  in  his  42 
U.S.C.  § 1983  action  that  while  at 
California’s  Calipatria  State  Prison  excessive 
force  was  used  against  him  by  guards  break- 
ing up  a fight  in  an  adjacent  cell.  The  facts 
are  highly  disputed  by  the  parties. 

Martinez  states  he  and  his  cellmate 
placed  a bed  sheet  over  their  cell  opening  to 
keep  the  noxious  pepper  spray  guards  were 
using  out  of  their  cell.  When  asked  by  guards 
to  remove  the  sheet,  they  advised  they  would 
when  the  gas  dissipated.  Guards  then  fired 
two  plastic  bullets,  one  of  which  struck 
Martinez  in  the  head,  and  a taser  cartridge 
into  the  cell.  When  guards  entered  the  cell, 
they  pushed  Martinez  into  a seated  position, 
and  despite  his  lack  of  resistance,  tasered  him 
twice  in  the  left  arm.  Martinez  was  beat  by 
guards  with  their  fists  and  a wooden  baton 
on  his  head,  legs,  and  torso.  After  Martinez 
was  handcuffed,  a guard  kicked  him  in  the 
shoulder;  another  hit  him  four  or  five  times 
in  the  back  with  the  baton.  He  was  then 


dragged  out  of  his  cell  and  taken  to  the  infir- 
mary. 

Of  course,  the  defendant  guards  portray 
a different  scenario.  They  contend  the  pris- 
oners barricaded  the  cell  with  a mattress  and 
brandished  homemade  weapons,  which  were 
later  found  hidden  inside  a mattress.  They 
contend  the  prisoners  “gassed”  them,  which 
is  a term  used  to  describe  prisoners  throw- 
ing human  waste  on  guards.  The  prisoners 
were  asked  to  submit  to  handcuffing,  and 
when  they  refused  reasonable  force  was  used 
in  a cell  extraction,  which  the  prisoners  used 
force  to  resist. 

This  suit  was  previously  dismissed  as 
untimely  filed,  but  was  reinstated  because  the 
relevant  statute  of  limitations  was  tolled.  See: 
Martinez  v.  Gomez,  137  F.3d  1124  (9th  Cir. 
1998)  [PLN  October  1998].  Subsequently, 
numerous  defendants  were  dismissed  less 
than  a month  before  the  suit  was  scheduled 
to  commence  trial,  and  the  remaining  guards 
renewed  their  summary  judgment  motion 
asserting  qualified  immunity  under  Saucier 
v.  Katz,  533  U.S.  194,  121  S.  Ct.  2151,  150 
L.  Ed.  2d272  (2001).  After  Martinez’s  coun- 
sel failed  to  oppose  the  motion,  the  district 
court  granted  it. 

The  Ninth  Circuit  held  the  district  court 
should  not  have  relied  upon  its  local  rule, 
S.D.  Cal.  Civil  Local  R.  7.1  (f)(3)(c),  as  a 
basis  for  granting  the  motion.  That  rule  con- 


siders a party’s  failure  to  file  its  opposition 
as  consent  to  grant  the  motion  or  relief  re- 
quested. In  summary  judgment  motions, 
such  a rule  cannot  be  used  where  a genuine 
issue  of  material  fact  exists,  as  a local  rule 
cannot  make  imposition  of  summary  judg- 
ment discretionary  for  the  failure  to  file  a 
timely  opposition. 

The  Court  found  factual  disputes  exist 
on  the  qualified  immunity  question.  The  dis- 
trict court  correctly  stated  the  two-part  test 
under  Saucier:  (1)  whether  the  facts  alleged 
“show  that  the  officers’  conduct  violated  a 
constitutional  right”;  and  (2)  whether  the 
constitutional  right  in  question  was  “clearly 
established”  such  that  “it  would  be  clear  to 
a reasonable  officer  that  his  conduct  was 
unlawful  in  the  situation  he  confronted.” 
While  the  district  court  correctly  determined 
Martinez  alleged  sufficient  facts  to  meet  the 
first  prong,  the  Ninth  Circuit  held  it  erred 
on  the  reasonableness  inquiry.  In  a previ- 
ous summary  judgment  motion,  the  district 
court  determined  a triable  issue  on  the  ex- 
cessive force  question  existed.  The  Ninth 
Circuit  held  that  while  the  law  had  changed, 
the  facts  of  this  case  bearing  on  qualified 
immunity  had  not. 

Accordingly,  the  district  court’s  grant  of 
the  guards’  motion  for  summary  judgment 
was  reversed.  See:  Martinez  v.  Stanford,  323 
F.3d  1178  (9th  Cir.  2003).  ■ 
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Beating  Judgment  for  Jail  Affirmed  on  Appeal; 
Costs  Issue  Remanded 


The  U.S.  Tenth  Circuit  Court  of  Ap- 
peals affirmed  a district  court  grant 
of  judgment  as  a matter  of  law  to  a Kansas 
county  in  an  excessive  use  of  force  claim 
brought  against  county  jailers  after  a jury  ruled 
against  the  county.  The  court,  however,  re- 
manded the  district  court  order  as  to  costs. 

Carroll  W.  Lewis,  a former  Air  Force 
tanker  refueller  at  McConnell  Air  Force  Base 
near  Wichita,  Kansas,  was  arrested  on  Novem- 
ber 3, 1996,  on  a domestic  violence  charge.  He 
was  booked  into  the  Sedgewick  County  Adult 
Detention  Facility  and  placed  in  a holding  cell. 
Lewis  claims  that,  while  there,  he  was  attacked, 
beaten,  and  placed  in  a restraint  chair  by  eight 
guards.  He  claimed  the  attack  so  badly  injured 
his  back  that  he  was  forced  eventually  to  retire 
on  disability  from  the  Air  Force. 

Lewis  sued  Sedgewick  County  under  42 
U.S.C.  § 1983,  claiming  that  the  guards  used 
excessive  force  and  that  Sedgewick  County 
had  a custom  or  policy  of  failing  to  train  its 


officers  about  the  use  of  excessive  force. 
(For  unspecified  reasons,  Lewis  dropped 
the  suit  against  the  guards.)  Following  trial, 
a jury  returned  a verdict  against  the  county 
and  awarded  Lewis  $500,000,  twice  what 
he  asked.  The  district  court  granted  the 
county’s  motion  for  judgment  as  a matter 
of  law  and  stated  that  if  that  ruling  was  re- 
versed, he  would  grant  the  County’s  motion 
for  a new  trial.  The  court,  without  elabora- 
tion, ordered  all  parties  to  bear  their  own 
costs.  See:  Lewis  v.  Bd.  of  Sedgewick 
County  Comm’rs,  140  F.Supp.2d  1125 
(D.Kan.  2001).  Both  parties  appealed  and 
cross-appealed. 

The  Court  of  Appeals,  citing  Brown  v. 
Gray,  227  F.3d  1278  (10th  Cir.  2000),  held 
that  Lewis  failed  to  establish  all  the  ele- 
ments needed  to  prove  that  the  County,  as  a 
matter  of  policy  or  custom,  failed  to  train 
its  guards  on  the  use  of  excessive  force. 
Thus,  the  district  court  judgment  as  a mat- 


ter of  law  was  correct,  and  the  issue  of  the 
motion  for  a new  trial  was  moot. 

Addressing  the  costs  issue  and  citing 
Federal  Rule  of  Civil  Procedure 
(Fed.R.Civ.Proc.)  54,  the  appeals  court  noted 
that  the  trial  court  had  discretion  in  how  to 
award  costs.  Since,  however,  Fed.R.Civ.Proc. 
54  creates  a presumption  that  costs  will  be 
awarded  to  the  prevailing  party,  a court  not 
awarding  costs  to  the  prevailing  party  must 
provide  a valid  reason  for  its  decision.  The 
district  court  gave  no  explanation  why  it  or- 
dered each  party  to  bear  its  own  costs.  Thus, 
remand  was  required. 

The  district  court  judgment  as  a mat- 
ter of  law  to  the  County  was  affirmed.  The 
issue  of  costs  was  remanded  for  reexamination 
and  explanation.  This  case  is  published  in  the 
Federal  Appendix  and  is  subject  to  rules  gov- 
erning unpublished  cases.  See:  Lewis  v.  Bd.  of 
County  Comm  ’rs  of  Sedgewick,  54  Fed.Appx. 
873  (10th  Cir.  2003).  H 


PHS  Liable  for  Denying  Insulin  to  Diabetic  New  Jersey  Jail  Prisoner 


The  U.S.  Third  Circuit  Court  of  Ap- 
peals reversed  the  U.S.  District 
Court  (New  Jersey)  on  its  dismissal  of  a pre- 
trial detainee’s  state  law  medical  malpractice 
claims  and  summary  judgment  for  jail  defen- 
dants of  the  detainee’s  claims  under  42  U.S.C. 
§ 1981  and  1983. 

Daniel  N atale  was  arrested  by  Gloucester 
Township  police  on  November  23,  1997. 
Natale,  an  insulin-dependent  diabetic,  was 
taken  to  an  area  hospital  for  medical  evalua- 
tion. A hospital  physician  gave  Natale  insulin 
and  noted  that  he  “must  have  insulin”  while 
incarcerated. 

During  booking  at  the  Camden  County 
Correctional  Facility  (CCCF),  Natale  was 
seen  by  employees  of  Prison  Health  Ser- 
vices (PHS),  a private  company  providing 
health  care  services  at  CCCF.  Natale  in- 
formed PHS  employees  that  he  was 
insulin-dependant.  A PHS  nurse  noted  this 
on  Natale’s  chart,  but  no  one  investigated 
how  much  insulin  Natale  needed  or  at  what 
frequency. 

Natale  received  no  more  insulin  until 
twenty-one  hours  later,  on  November  25, 
2003.  He  was  released  from  CCCF  later  that 
day.  Two  days  later  he  suffered  a stroke. 
Natale  and  his  wife  sued  PHS  and  CCCF  in 
state  court  under  42  U.S.C.  § 1981  and  1983, 
and  under  New  Jersey  state  medical  malprac- 


tice law.  The  defendants  removed  the  case 
to  federal  court. 

The  district  court  dismissed  the  state 
medical  malpractice  claims  sua  sponte,  be- 
cause Natale  failed  to  file  an  “affidavit  of 
merit”  by  a medical  expert  as  required  by 
state  law.  The  district  court  granted  sum- 
mary judgment  to  county  defendants  on  the 
§ 1983  claims,  dismissed  the  § 1981  claims 
on  all  defendants,  and  granted  summary 
judgment  to  PHS  on  the  § 1983  claims 
against  them.  The  Natales  appealed. 

The  Court  of  Appeals  acknowledged 
that  New  Jersey  law  generally  requires  fil- 
ing of  an  affidavit  of  merit  on  medical 
malpractice  claims  within  60  days  of  filing 
an  answer.  Failure  to  file  results  in  dismissal 
for  failure  to  state  a claim.  However,  when 
the  medical  claim  is  one  that  “anyone  of 
average  intelligence  and  ordinary  experi- 
ence” can  readily  discern,  an  affidavit  need 
not  be  filed.  The  appeals  court  held  that 
diabetes  and  the  need  for  insulin  are  mat- 
ters of  common  knowledge.  Thus,  under  the 
circumstances  alleged  by  the  Natales  “[a] 
reasonable  jury  could  conclude  that  PHS 
personnel  were  negligent  absent  expert  tes- 
timony. ...  [Tjhus,  no  affidavit  of  merit  need 
be  filed.” 

The  Natales  appealed  only  the  sum- 
mary judgment  on  the  § 1983  claim  that 


PHS  had  a “policy  or  settled  custom”  of  ig- 
noring CCCF  prisoners’  medication  needs. 
Applying  the  Eighth  Amendment  standards, 
the  appeals  court  found  that  PHS  employees 
were  deliberately  indifferent  to  Mr.  Natale’s 
serious  medical  need. 

The  question  before  the  court,  though, 
was  whether  PHS  could  be  held  liable  for  the 
actions  of  its  employees.  No  evidence  existed 
that  PHS  had  a policy  of  ignoring  prisoners’ 
medication  needs.  However,  PHS  employees’ 
testimony  established  that  “PHS  turned  a 
blind  eye  to  an  obviously  inadequate  practice 
that  was  likely  to  result  in  the  violation  of 
constitutional  rights.”  The  court  held  that  a 
reasonable  jury  could  conclude  from  the  evi- 
dence that  PHS’  custom  of  not  assessing 
prisoners’  medication  needs  promptly  made 
PHS  itself  liable  for  its  employees’  deliberate 
indifference  to  serious  medical  needs.  Thus, 
summary  judgment  was  wrong. 

The  district  court’s  dismissal  of  the 
state  medical  malpractice  claim  and  grant 
of  summary  judgment  to  PHS  was  reversed, 
and  the  case  was  remanded  for  further  pro- 
ceedings. Readers  should  note  that  despite 
this  decision  it  is  almost  always  impossible 
to  win  any  medical  claim  without  expert 
testimony.  See:  Natale  v.  Camden  County 
Correctional  Facility,  318  F.3d  575  (3rd 

Cir.  2003).  B 
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New  Jersey  Prisoners  May  Confront 
Accusers  In  Disciplinary  Hearings 

by  Michael  Rigby 


In  response  to  a ruling  by  the  Superior 
Court  of  New  Jersey,  Appellate  Divi- 
sion, the  New  Jersey  Department  of 
Corrections  has  announced  that  they  will  af- 
ford prisoners  the  opportunity  to  question 
their  accusers  in  person  during  disciplinary 
hearings,  regardless  of  whether  the  accusers 
are  other  prisoners  or  guards. 

The  catalyst  for  the  rule  change  came 
on  November  11,  2001.  While  housed  at 
Southern  State  Prison  in  Maurice  River 
Township,  prisoner  Daymon  Jones  was 
charged  with  physically  threatening  guard 
Michael  Panichelli  after  Panichelli  searched 
his  cell  and  “seized  as  contraband”  a pink 
highlight  marker  and  a tape  dispenser.  Jones 
denied  the  charges.  “It’s  all  a fabrication.  I 
never  threatened  him,”  Jones  stated  during 
the  ensuing  investigation. 

At  his  disciplinary  hearing,  Jones  re- 
quested the  opportunity  to  question 
Panichelli  and  another  guard  (Tyson)  he 
says  was  an  eyewitness.  The  hearing  of- 
ficer instructed  Jones  to  put  the  questions 
to  both  guards  in  writing  and  postponed 
the  hearing  until  the  guards  submitted  their 
written  responses.  The  guards’  written 
statements  were  then  used  to  find  Jones 
guilty.  Punishment  was  assessed  at  180 
days  of  segregation  and  the  forfeiture  of 
180  days  commutation  time.  Jones  con- 
tended on  appeal  that  “he  should  have  been 
afforded  the  opportunity  to  confront  and 
cross-examine  [the]  officer  filing  a charge 
against  him,  and  an  opportunity  to  ques- 
tion the  witness....” 

The  court  agreed.  On  March  24,  2003, 
the  case  was  reversed  and  remanded.  In  a 
strongly  worded  opinion,  the  court  chastised 
the  DOC  for  its  “inability  to  comply  with  its 
due  process  obligations.”  The  court  also  threat- 
ened “outright  reversals  of  the  matter  at  hand, 
without  any  provision  for  remand  or  new  hear- 
ings,” if  the  situation  was  not  remedied. 

In  ruling  on  the  case  the  court  held 
that  a basic  protection  inherent  in  our  le- 
gal system  is  the  right  to  “confront  one’s 
accusers  and  cross-examine  them.”  While 
certain  basic  rights  may  be  necessarily 
restricted  in  a prison  setting,  “they  can- 
not be  denied  or  limited  in  any  way  that 
dilutes  them  to  the  vanishing  point.”  By 
not  affording  Jones  the  opportunity  to  con- 
front his  accuser  in  person  and  to 
cross-examine  him,  “he  was  deprived  of 


the  fundamental  opportunity  to  develop  his 
defense  by  revealing  the  weaknesses  in  the 
accusation  against  him....” 

Similarly,  the  court  held  that  “testimo- 
nial access  to  witnesses  in  the  control  of  the 
opposing  side,  is  a basic  litigation  right.”  The 
court  reasoned  that  “[njothing  substitutes  for 
the  trier  of  fact’s  opportunity,  in  measuring 
truth  or  falsity,  to  view  the  witnesses’  de- 
meanor in  presenting  his  allegations.”  Thus, 
“where  an  inmate  seeks  access  to  an  eyewit- 
ness in  a reasonable  attempt  to  rebut  the 
charge  made  against  him,  that  effort  must  be 
indulged.” 

The  court  further  held  that  the  hear- 
ing officer  failed  to  make  the  required 
findings  according  to  N.J.A.C.  10A:  4- 
9.14(b)  and  9.13(a).  These  statutes 
stipulate  that  a prisoner’s  right  to  confron- 
tation and  cross-examination,  and  to  call 
witnesses  and  present  documentary  evi- 
dence, may  only  be  denied  when  affording 
these  rights  would  threaten  prison  “safety 
or  goals.” 

On  April. 8,  2003,  DOC  spokesman 
Chris  Car-den  announced,  “We  will  be  al- 
lowing face-to-face  confrontations  — and  I 
don’t  mean  that  in  a negative  way  — in  keep- 
ing with  the  Appellate  Division 
recommendation.”  The  DOC  qualified  the 
policy  change,  however,  by  saying  that  if 
threats  to  security  arose,  the  direct  confron- 
tations would  be  curtailed.  “The  DOC  is 
amending  its  policy  to  allow  this  face-to-face 
confrontation,  but  it  will  be  restricted  if  there 
is  a credible  threat  to  security,”  said  Carden. 

Ironically,  according  to  Carden,  the  policy 
change  was  not  due  to  the  Appellate  Division 
ruling,  but  rather  Commissioner  Devon 
Brown’s  concern  for  the  rights  ofprisoners  to 
confront  their  accusers.  “He  saw  clear  legal 
rights.  The  commissioner  is  always  interested 
in  taking  the  high  road,”  said  Carden.  This 
assertion  would  be  more  credible,  however, 
had  the  rule  change  actually  been  adopted  be- 
fore the  Appellate  Division  ruling. 

It  should  be  noted  that  this  was  a state 
law  ruling.  Nothing  in  the  U.S.  Constitution 
guarantees  the  right  to  confront  one’s 
accuser(s)  in  a prison  disciplinary  hearing. 
See:  Jones  v.  Department  of  Corrections, 
359  N.J.Super.  70,  819A.2d  1 (NJApp.  Div. 
2003).  ■ 

Source:  Press  of  Atlantic  City.com 
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Two-Level  Review  Required  for  Publication  Rejection, 
but  Qualified  Immunity  Granted 


The  Ninth  Circuit  Court  of  Appeals 
held  the  failure  to  provide  a two- 
level  review  process  when  rejecting  incoming 
publications  violated  procedural  due  process, 
but  granted  prison  officials  qualified  immu- 
nity for  the  violation.  Arizona  prisoner 
Lawrence  Krug  filed  a 42  U.S.C.  § 1983  ac- 
tion seeking  injunctive  relief  and  monetary 
damages.  Krug  had  63  publications  rejected 
because  they  were  deemed  obscene;  he  ap- 
pealed each  rejection.  The  same  official  who 
rejected  the  publications  also  rejected  the 
appeal  of  that  decision. 

Krug’s  complaint  alleged,  among  other 
things,  the  system  for  excluding  incoming 
publications  as  obscene  violated  his  right  to 
procedural  due  process.  The  Arizona  Depart- 
ment of  Corrections  (ADOC)  is  bound  by  a 
consent  decree  in  Hook  v.  Arizona,  907 
F.Supp  1326.  ADOC  is  authorized  to  exclude 
publications  deemed  to  be  obscene  under 
applicable  constitutional  standards,  rather 


than  obscene  standards  set  by  prison  offi- 
cials, as  is  occurring  in  other  states.  Any 
dissatisfied  prisoner,  under  Hooks,  is  al- 
lowed “to  discuss  the  reasons  for  exclusion 
with  the  Deputy  Superintendent,  whose  de- 
cision shall  be  final”.  From  1973  to  1997, 
exclusions  were  reviewed  by  an  official 
other  than  the  one  who  made  the  initial 
determination.  In  1997,  that  practice 
changed  to  allow  review  to  be  made  by  the 
same  official  that  made  the  initial  determi- 
nation. The  district  court  granted  Krug  a 
preliminary  injunction  to  retract  the  new 
internal  practice  and  procedure,  but  held 
prison  officials  enjoyed  qualified  immunity. 

The  Ninth  Circuit  held  a prisoner  has 
a liberty  interest  not  only  to  communica- 
tions by  letter,  but  also  to  a prisoner’s 
receipt  of  subscription  publications.  Mini- 
mum procedural  safeguards  require  that 
“complaints  shall  be  referred  to  a prison 
official  other  than  the  person  who  originally 


disapproved  the  correspondence.”  Requiring 
such  two-level  reviews  is  not  “unduly  burden- 
some.” Accordingly,  the  injunction  that 
requires  ADOC  officials  to  implement  two- 
level  reviews  was  upheld. 

The  Ninth  Circuit  also  held  ADOC  offi- 
cials were  entitled  to  qualified  immunity.  The 
court  concluded  that  while  Krug’s  right  to  two- 
level  review  was  established  as  a general 
proposition  for  over  20  years,  the  ADOC  offi- 
cials could  have  reasonably  believed  that  their 
own  conduct  did  not  violate  Krug’s  rights. 
Prison  officials  were  acting  under  the  Hook 
consent  decree,  which  did  not  require  the  type 
of  appeal  that  Krug  is  constitutionally  entitled 
to.  The  Court  said  reasonable  officials  in  that 
position  could  understandably,  yet  errone- 
ously, have  looked  to  the  consent  decree  for 
guidance  to  act  lawfully. 

Accordingly,  the  district  court’s  order  was 
affirmed.  See:  Krug  v.  Lutz,  329  F.3d  692 
(9th  Cir.  2003).  B 


New  Jersey  Supreme  Court  Upholds  $1.6  Million  Harassment  Verdict 

by  Matthew  T.  Clarke 


The  Supreme  Court  of  New  Jersey  up- 
held one  of  the  largest  female-on- 
male  sexual  harassment  compensatory 
damage  awards  and  fees,  sending  the  even 
larger  punitive  damage  award  back  to  the  trial 
court  for  reconsideration. 

Robert  L.  Lockley,  a New  Jersey  Depart- 
ment of  Corrections  (DOC)  guard  filed  suit  in 
state  court  under  the  Law  Against  Discrimina- 
tion (LAD),  N.J.S.A.  10:51-1  to  49,  alleging 
the  DOC  assisted  guard  Rhonda  Turner  in  sexu- 
ally harassing  him.  Initial  flirtation  grew  into 
aggressive,  public  declarations  of  Turner’s  de- 
sire for  a sexual  relationship  by  1990.  When 
Lockley  expressed  disinterest,  Turner  inter- 
fered with  Lockley’s  work  and  disparaged  his 
anatomy,  sexual  prowess,  and  sexual  orien- 
tation in  public. 

Lockley  officially  reported  the  harassment 
to  his  supervisors  who  suggested  he  agree  to  a 
sexual  relationship.  After  Lockley  filed  a for- 
mal DOC  sexual  harassment  complaint  in 
1993,  the  DOC  Commissioner  recommended 
immediate  disciplinary  action.  Turner  was  in- 
voluntarily reassigned  to  another  shift  and 
charged  with  violations  of  the  Civil  Service 
Laws  and  corrections  officer’s  collective  bar- 
gaining agreement  (CBA).  She  was  returned 
to  Lockley’s  shift  after  winning  a CBA  griev- 
ance. The  disciplinary  prosecutor  testified  that 


his  superiors  ordered  him  to  sabotage  the 
disciplinary  proceedings. 

In  1994,  Lockley  filed  suit.  On  May 
28,  1999,  a jury  returned  a verdict  finding 
the  DOC  responsible  for  sexual  harassment 
and  unlawful  retaliation  and  awarding 
Lockley  $750,000  in  compensatory  dam- 
ages and  $3  million  in  punitive  damages. 
The  court  awarded  Lockley  over  $850,000 
in  attorney  fees  and  costs.  \PLN,  Nov.  1999, 
p.5] . The  DOC  appealed. 

The  appellate  division  found  error  only 
in  the  punitive  damages  jury  instructions 
because  they  failed  to  instruct  the  jury  on 
the  participation  of  upper  management, 
upholding  the  other  awards.  The  DOC  ap- 
pealed to  the  SCNJ. 

Noting  that  the  participation  of  upper 
management  in  the  harassment  and  retalia- 
tion is  required  for  the  punitive  damage 
award,  the  SCNJ  agreed  with  the  appellate 
division.  Disregarding  job  titles  or  labels,  the 
jury  “must  assess:  (1)  the  relative  position 
of  the  employee  in  the  employment  hierar- 
chy; (2)  the  employee’s  function  and 
responsibilities;  and  (3)  the  extent  of  discre- 
tion the  employee  exercises.”  Employees 
who  formulate  anti-discrimination  policies, 
provide  compliance  programs,  enforce  com- 
pliance, execute  policies  in  the  workplace, 


or  set  or  control  day-to-day  operations  of  the 
unit  are  considered  upper  management.  Sec- 
ond-tier managers  are  considered  upper 
management  if  they  exercise  broad  supervisor 
powers  over  the  involved  employees  or  are  re- 
sponsible for  implementation  of  policies 
ensuring  a safe,  productive,  and  discrimination- 
free  work  environment. 

A jury  should  not  consider  the  financial 
condition  of  a public  entity  when  assessing  pu- 
nitive damages.  Except  for  consideration  of  the 
ability  to  pay,  courts  should  apply  the  same  stan- 
dards for  preventing  unreasonable  punitive 
damages  awards  used  in  private  entity  cases. 
The  Punitive  Damages  Act,  N.J.S.A.  2A:15- 
5.9  to  -5.17,  requires  clear  and  convincing 
evidence  of  egregious  conduct  and  allows 
judges  to  reduce  or  eliminate  unreasonable 
punitive  damages  awards.  The  LAD  contains 
a punitive  damage  schedule  ranging  from 
$10,000  to  $50,000,  N.J.S.A.  10:5-41a(l)  to 
(c).  Because  the  trial  judge  failed  to  consider 
the  punitive  damages  award  in  light  of  these 
statutes  or  the  awards  in  similar  cases,  the 
SCNJ  affirmed  the  award  of  compensatory 
damages,  attorney  fees,  and  costs,  but  returned 
the  case  to  the  trial  court  for  consideration  of 
the  reasonableness  of  the  punitive  damages 
award.  See:  Lockley  v.  New  Jersey  DOC,  828 
A.2d869(N.J.2003).H 
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BOP  Rule  Denying  Early  Release 
Eligibility  Violates  APA 


A federal  court  in  Oregon  held  that 

./YBureau  of  Prisons  (BOP)  drug 
treatment  rules  violate  the  Administrative 
Procedures  Act  (APA). 

“18  U.S.C.  § 3621(b)  directs  the  Bureau 
of  Prisons  (BOP)  to  provide  substance  abuse 
treatment  to  those  prisoners  who  have  a 
‘treatable  condition  of  substance  addiction 
or  abuse.  ’ As  an  incentive  for  prisoners  to 
seek  treatment,  congress  made  one-year  sen- 
tence reductions  available  to  prisoners 
convicted  of  nonviolent  offenses  who  com- 
pleted substance  abuse  treatment  programs. 
18  U.S.C.  § 3621(e)(2)(B).” 

“Prior  to  1997,  the  BOP’s  implement- 
ing regulation  and  program  statements 
defined  ‘nonviolent’  offense  to  exclude  any 
conviction  accompanied  by  the  possession 
of  a firearm  or  other  dangerous  weapon.  The 
Ninth  Circuit  rejected  such  an  interpretation, 
holding  that  the  BOP  cannot  define  ‘nonvio- 
lent offense’  to  exclude  firearm  possession 
when  Congress  defines  ‘nonviolent  offense’ 
in  precisely  the  opposite  way.  Davis  v. 
Crabtree,  109  F.3d  566,  569  (9th  Cir.  1997); 
see  also  Downey  v.  Crabtree,  100  F.  3d  662, 
667  (9th  cir.  1996).” 

“In  response,  the  BOP  amended  its  regu- 
lation and  program  statements,  governing 
prisoners’  eligibility  for  early  release.  See  28 
C.F.R.  550.58;  PS.  5162.04  (Oct.  9,  1997); 
PS.  5330.10  (Oct.  9,  1997)  (the  ‘1997  rule 
and  program  statements’).  Relying  instead 
on  its  discretion  rather  than  on  an  interpreta- 
tion of  the  term  ‘nonviolent  offense,’  the 
BOP’s  1997  rule  and  program  statements 
excluded  exactly  the  same  prisoners  from 
early  release  eligibility  who  were  ineligible 
under  the  old  rules,  id.  The  courts  upheld  this 
exercise  of  the  BOP’s  discretion.  Lopez  v. 
Davis,  531  U.S.  230,  121  S.Ct.  714  (2001); 
Bowen  v.  Hood,  202  F.3d  1211  (9th  Cir.  2000) 
rev’g Davis  v.  Crabtree,  28  F.Supp.2d  1264 
(D.Or.  1998)[.]” 

Subsequently,  Dennis  Bohner  and  51 
other  federal  prisoners  brought  petitions  for 
habeas  corpus  relief,  raising  an  APA  chal- 
lenge to  the  BOP’s  1997  regulation  and 
program  statements.  The  district  court 
granted  the  petitions  (See  22  F.Supp.2d  1131; 
and  28  F.Supp.2d  1264).  The  Ninth  Circuit 
Court  of  Appeals  reversed  in  part  in  Bowen, 
supra,  202  F.3d  1211,  ruling  that  the  BOP 
could  apply  the  restriction  prospectively.  On 
remand,  the  district  court  denied  the 
petitioner’s  motion  to  amend  the  petitions, 


and  the  Ninth  Circuit  again  reversed  and  re- 
manded to  allow  petitioners  to  amend  their 
petitions  to  add  the  APA  challenges.  Grier  v. 
Hood,  46  Fed.Appx.  433  (9th  Cir.  2002). 

Bohner  “completed  the  substance  abuse 
program,  but  based  upon  the  1997  rule  and 
program  statements,  the  BOP  did  not  grant 
him  early  release.  Fie  challenge[d]  his  de- 
nial of  eligibility  for  early  release,  asserting 
that,  in  issuing  the  1997  rule  and  program 
statements,  the  BOP  failed  to  comply  with 
the  APA.” 

Beginning  with  Bohner’s  claim  that  the 
BOP  failed  to  comply  with  the  APA’s  notice 
and  comment  requirements,  the  court  noted 
that  the  Ninth  Circuit  found  in  Grier  that  “it 
was  clear  from  the  record  that  the  BOP  vio- 
lated 5 U.S.C.  § 553(d)’s  requirement  that 
an  agency  publish  a substantive  rule  ‘not  less 
than  30  days  before  its  effective  date[.]  ’”  The 
court  then  noted  that  “[t]he  BOP’s  violation 
of  Section  553(b)  is  just  as  apparent  as  its 
violation  of  Section  553(d).” 

The  court  noted  that  Section  553(b)  of 
the  APA  includes  only  two  exceptions  - an  in- 
terpretive rule  exception  and  a good  cause 
exception  -and  ultimately  found  that  neither 
exception  applied.  The  court  concluded  that 
“[t]he  BOP  failed  to  invoke  the  good  cause 
exception  when  it  promulgated  the  1 997  regu- 
lation, and  it  failed  to  explain  why  it  was 
impracticable,  unnecessary,  or  contraiy  to  the 
public  interest.  These  procedural  errors  alone 
invalidate  the  regulation...”  The  court  then 
concluded  that  the  APA  violations  were  not 
harmless  error  under  5 U.S.C.  § 706.  Finally, 
the  court  rejected  the  government’s  claim  that 
“even  if  the  1997  rule  is  invalid,  the  1997  pro- 
gram statements  provide  independent  grounds 
for  excluding  petition  from  early  release.”  As 
such,  the  court  granted  habeas  corpus  relief 
and  ordered  that  Bohner,  “who  is  now  serving 
a term  of  supervised  release,  shall  be  treated 
as  having  been  categorically  eligible  for  the 
sentence  reduction.”  See:  Bohner  v.  Daniels, 
243  F.Supp.2d  1171  (D.Or.  2003).  ■ 
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Discipline  Without  Notice  Violates  Due  Process; 
BOP  Administrative  Exhaustion  May  Be  Excused 


A federal  district  court  in  Oregon  held 
hat  a federal  prisoner’s  procedural 
default  in  failing  to  exhaust  administrative 
remedies  would  be  waived.  The  court  also  held 
that  disciplining  a prisoner  for  violation  of  a 
rule  he  had  no  notice  of  violates  due  process. 

Scott  Seehausen,  a BOP  prisoner  con- 
fined at  FCI-Sheridan  telephoned  David 
Reyes-Espinosa,  a former  member  of  his 
prison  softball  team.  Reyes-Espinosa  was  on 
home  confinement  at  the  time.  As  a result  of 
the  telephone  call  Seehausen  was  disciplined 
for  violating  a telephone  policy  that  prohib- 
ited prisoners  from  calling  prisoners  at  a 
halfway  house. 

During  the  hearing,  Seehausen  argued 
that  there  was  nothing  in  the  prison  policies 
indicating  that  he  could  not  call  another  pris- 
oner. The  Hearings  Officer  acknowledged 
that  Seehausen  was  given  an  early  version  of 
the  Prisoner  “Handbook  that  ‘did  not  spell 
out  the  new  telephone  procedure  initiated  in 
early  2000.”’  However,  the  Hearings  Officer 


A California  federal  district  court  has 
/^.declined  to  certify  an  order  for  inter- 
locutory appeal  because  the  factual  and  legal 
issues  in  this  case  are  not  complex  and  will 
not  necessitate  protracted  and  expensive  liti- 
gation. Richard  P.  Loritz,  II,  a prisoner  at 
California’s  R.  J.  Donovan  Correctional  Facil- 
ity, brought  this  action  challenging  a California 
Department  of  Corrections  (CDC)  policy  that 
precluded  him  from  participating  in  a Joint 
Venture  Program  with  CMT  Blues  because  he 
was  in  the  Correctional  Case  Management 
System  program.  PLN previously  reported  on 
CMT  Blues  having  an  $84 1 ,000 judgment  en- 
tered against  them  for  cheating  prisoners  out 
of  wages.  [/'ZArDecember2002,  p.  16.] 

The  defendants  moved  to  dismiss  the 
only  remaining  claims  in  this  action,  vio- 
lation of  the  Americans  with  Disabilities 
Act  and  Rehabilitation  Act  claims,  because 
he  failed  to  exhaust  administrative  rem- 
edies. The  Court  denied  the  motion 
holding  that  although  he  failed  to  file  an 
appeal  on  the  final  level  within  15  days  as 
required  by  CDC  policy,  Loritz  is  not 
barred  from  maintaining  this  action  be- 
cause the  CDC  has  discretion  to  deviate 
from  the  rules  governing  the  filing  of  ap- 


found  Seehausen  had  sufficient  notice  of  the 
prohibition  due  to:  “(1)  a town  hall  meeting 
where  rules  governing  telephone  use  were 
discussed;  (2)  an  article  in  the  prison  news- 
letter discussing  telephonic  activities  that 
would  subject  an  inmate  to  discipline;  and 
(3)  explicit  limitations  on  written  correspon- 
dence between  inmates.” 

The  Hearings  Officer  found  Seehausen 
guilty  of  the  violation  and  “elected  to  main- 
tain the  severity  rating  at  the  high  level  and 
sanctioned  [him]  to  the  loss  of  27  days  good 
time  credit  and  the  suspension  of  telephone 
privileges  for  one  year.”  Seehausen  sought 
administrative  review  but  his  appeal  was  not 
considered  because  it  was  untimely.” 

Seehausen  then  filed  a federal  habeas 
action  pursuant  to  28  U.S.C.  § 2241,  pro- 
testing the  deprivation  of  his  good-time 
credits,  loss  of  telephone  privileges  and  im- 
minent transfer  from  FCI-Sheridan  to 
FCI-Safford  (which  he  characterized  as  re- 
taliatory).” He  asked  the  court  to  issue  a 


peals.  The  defendants  moved  for  a dis- 
cretionary interlocutory  appeal. 

The  Court  said  to  certify  an  interlocu- 
tory appeal,  it  must  find  that  (1)  the  order 
involves  a controlling  question  of  law;  (2) 
there  is  a substantial  ground  for  difference 
of  opinion;  and  (3)  an  immediate  appeal 
from  the  order  may  materially  advance  the 
ultimate  termination  of  the  litigation. 
Such  a certification  can  be  made  “only  in 
extraordinary  cases  where  decision  of  an 
interlocutory  appeal  might  avoid  pro- 
tracted and  expensive  litigation.” 

The  court  held  this  action  is  an  ordinaiy 
one.  The  Court  found  the  defendants  over- 
state the  case.  Moreover,  they  fail  to  plead  or 
argue  the  CED  has  exercised  its  discretion  to 
entertain  untimely  appeals  according  to  uni- 
form standards.  One  has  the  information 
pertaining  to  the  history  and  practice  of  its 
exercise  of  discretion  to  permit  untimely  ap- 
peals. As  the  defendant  failed  to  demonstrate 
exercised  its  discretion  in  a consistent  man- 
ner, it  has  not  met  its  burden.  Accordingly, 
the  Court  declined  to  enter  an  order  to 
certify  an  interlocutory  appeal.  See: 
Loritz  v.  CMT  Blues,  271  F.Supp.2d  1252 
(S.D.Cal.  2003).  ■ 


temporary  restraining  order  (TRO)  prevent- 
ing his  impending  transfer,  as  well  as  the 
restoration  of  his  telephone  privileges.” 

The  court  “held  a TRO  hearing  and 
granted  relief  as  to  the  restoration  of 
petitioner’s  telephone  privileges,  but  denied 
relief  on  the  transfer  issue.  Three  days  later, 
the  BOP  transferred  petitioner  to  FCI- 
Safford.”  Following  the  TRO  hearing  the 
hearings  officer  amended  his  findings  to 
change  petitioner’s  sanction  to  a lower-level 
sanction  which  did  not  include  the  loss  of 
good  time  credit.  He  also  reduced  the  tele- 
phone sanction  to  180  days.” 

Seehausen  sought  administrative  review 
of  the  amended  order  but  the  appeal  was  de- 
nied by  the  Regional  Director.  He  did  not 
appeal  the  decision  to  the  Central  Office  of 
the  BOP  as  required  by  28  C.F.R.  § 542,  et 
seq. 

The  court  rejected  respondent’s  argument 
that  habeas  corpus  relief  should  be  denied  be- 
cause Seehausen  failed  to  exhaust  his 
administrative  remedies.  In  doing  so,  the  court 
noted  that:  “[I]t  is  well  settled  that  federal  pris- 
oners must  generally  exhaust  their  federal 
administrative  remedies  prior  to  filing  a ha- 
beas corpus  petition  pursuant  to  28  U.S.C.  § 
2241.  Martinez  v.  Robert,  804  F.2d  570,  571 
(9th  Cir.  1986);  see  also  Fendler  v.  United 
States  Parole  Commission,  774  F.2d  975, 979 
(9th  Cir.  1985).”  The  court  went  on  to  note, 
however,  that  this  exhaustion  requirement  is 
not  jurisdictional  and  the  failure  to  exhaust  ad- 
ministrative remedies  may  be  excused. 

The  court  found  that  it  “retains  the  dis- 
cretion to  waive  petitioner’s  procedural 
default  of  administrative  remedies  absent  a 
showing  of  cause  and  prejudice.  The  court 
elects  to  exercise  its  discretion,  waive 
petitioner’s  procedural  default  and  proceed 
to  the  merits  of  this  case.” 

The  court  also  rejected  respondent’s  ar- 
gument that  Seehausen’s  sanction  was 
appropriate,  noting  that  “[i]t  is  clearly  estab- 
lished, both  by  common  sense  and  by 
precedent,  that  due  process  requires  fair  no- 
tice of  what  conduct  is  prohibited  before  a 
sanction  can  be  imposed.  ’ Newell  v.  Sauser, 
79  F.3d  115,117  (9th  Cir.  1996).”  The  court 
found  that  the  disciplinary  order  violated 
Seehausen’s  right  to  due  process  of  law  be- 
cause “[h]e  was  sanctioned  for  conduct  that 
was  not  expressly  prohibited  and  for  which 
he  could  not  have  had  and  did  not  have  no- 
tice.” See:  Seehausen  v.  Van  Buren,  243 
F.Supp.2d  1165  (D.Or.  2002).  ■ 


Certification  for  Interlocutory  Appeal  Order 
Discussed  in  California  Prison  Labor  Suit 
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No  Ex  Post  Facto  Violation  in  Forcing  Washington  Prisoner 
to  Take  Stress  and  Anger  Classes 


The  Washington  state  supreme  court 
unanimously  held  that  a prisoner  de- 
termined by  the  Washington  state 
Department  of  Corrections  (DOC)  to  require 
Stress  and  Anger  Management  (SAM) 
classes  can  be  forced  to  take  such  classes  or 
forfeit  good  time  credits  if  he  did  not.  Steven 
Forbis,  a prisoner  at  the  Washington  State 
Penitentiary,  convicted  of  murder  in  1988, 
challenged  the  Washington  DOC  policy  en- 
acted in  1993,  that  required  virtually  all 
prisoners  to  take  SAM  classes  as  violating 
the  ex  post  facto  clauses  of  the  Washington 
and  United  States  constitutions.  A court  of 
appeals  granted  Forbis’s  personal  restraint 
petition,  holding  that  as  Forbis  was  impris- 
oned in  1988,  the  policy  could  not  be  applied 
to  him.  See:  In  Re  Forbis,  113  Wn.App.  822, 
57  P.3d  630  (Div.  I.  2002). 

DOC  Policy  302.400  instituted  a case 
management  program  aimed  at  “clearly  ar- 
ticulating expectations  for  offenders  while 
under  the  Washington  DOC’s  jurisdiction.” 
In  a 1994  special  session,  the  Washington 


legislature  authorized  the  DOC  to  determine 
which  prisoners  would  benefit  from  SAM 
classes.  Forbis’s  counselor  determined  that 
SAM  classes  would  assist  Forbis  with  “rec- 
ognizing and  effectively  coping  with  his 
stress  and  anger  in  the  correctional  environ- 
ment and  in  the  community  upon  release.” 
Forbis  refused  to  participate  in  a May,  2000, 
SAM  class  and  was  denied  five  days  of 
earned  time  release  credits.  In  March,  2001, 
Forbis  refused  to  participate  in  a SAM  class 
and  lost  ten  days  good  time  credits,  a month’s 
earned  time  credits  and  30  days  of  dayroom 
privileges.  Once  again,  in  April,  2001,  Forbis 
refused  to  participate  in  the  SAM  class  and 
he  lost  30  days  of  good  time  credits,  another 
month’s  earned  time  release  credits  and  90 
days  of  dayroom  privileges.  After  the  state 
appeals  court  ruled  in  Forbis’s  favor,  the  state 
appealed  and  the  Washington  supreme  court 
granted  review. 

The  supreme  court  held  that  the  Sentenc- 
ing Reform  Act  of  1981  allowed  the  DOC  to 
sanction  prisoners  for  refusing  to  participate 


in  DOC  ordered  programs.  The  SAM  classes, 
moreover,  were  meant  to  be  rehabilitative  and 
not  punitive.  The  court  thus  found  this  was  a 
civil,  not  a criminal  function.  Therefore,  the 
policy  of  punishing  prisoners  who  refused 
SAM  and  similar  classes  did  not  violate  the 
ex  post  facto  clause  since  no  punishment  was 
involved. 

The  court  also  rejected  Forbis’s 
statutory  construction  argument  by 
holding  that  the  1981  statute  already  au- 
thorized the  DOC  to  create  the  classes 
and  mandate  attendance.  The  1994  stat- 
ute was  not  superfluous,  as  the 
legislature  may  have  intended  to  call 
attention  to  the  concern  that  SAM 
classes  be  created.  Accordingly,  the  court 
reversed  the  appellate  court’s  decision  and 
held  Washington  prisoners  may  be  forced 
to  take  SAM  and  similar  classes  or  be  sub- 
ject to  disciplinary  action  and  the  loss  of 
good  time  credits  regardless  of  when  they 
were  convicted.  See:  In  Re  Forbis,  74  P.3d 
1189  (Wash.  2003).  ■ 
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Pretrial  Detainee  Has  Limited  Right  to  Litigate  Civil  Matters 

The  U.S.  Court  of  Appeals  for  the  until  his  criminal  trial  which  began  in  No-  Simmons  did  not  allege  the  reason  the 

Ninth  Circuit  affirmed  a district  court’s  vember  1998.  Sheriff  failed  to  transport  him  to  his  civil  trial 

dismissal  ofa  state  prisoner’s  claim  that  he  was  Unhappy  with  the  Mirante  default  was  to  punish  him.  Keeping  detainees  in  jail 

denied  access  to  court  because  he  was  detained  judgment,  Simmons  filed  suit  in  U.S.  Dis-  rather  than  transporting  them  to  court  for  pro- 
in jail  on  an  unrelated  criminal  matter.  trict  Court  under  42  U.  S.C.  § 1983  naming  ceedings  unrelated  to  their  criminal  charges  or 

In  April  1995,  Christopher  Simmons  was  the  Superior  Court,  the  judge  who  entered  conditions  of  confinement  serves  a legitimate 
involved  in  a two-car  accident.  Michael  Mirante  the  default,  Mirante’s  lawyer,  Superior  penological  interest-to  keep  detainees  detained, 
ran  a red  light,  hit  Simmons’ car,  and  caused  Court  employees,  and  the  Sacramento  The  restriction  was  neither  excessive  nor  pun- 
$500  in  damage  plus  $9,000  in  medical  ex-  County  Sheriff’s  Department  as  defendants,  ishment,  said  the  Ninth  Circuit, 
penses.  Simmons  sued  Mirante,  rejected  The  district  court  dismissed  the  § 1983  ac-  Simmons’ claim  against  the  judge  who 

Mirante’s  offer  of  $10,000,  and  demanded  tion  for  failure  to  state  a claim  and  Simmons  entered  the  default  judgment  was  barred  be- 
$100,000.  Simmons’  lawyer  withdrew  and  appealed.  cause  the  judge  is  absolutely  immune  for 

Simmons  proceeded  prose.  In  September  1998,  The  Ninth  Circuit,  citing  Lewis  v.  judicial  acts. 

the  matter  went  to  trial  in  Sacramento  County  Casey,  116  S. 0 2174  (1996),  held  that  Simmons’  claims  against  California’s 

Superior  Court  but  Simmons  did  not  appear  a prisoner  has  no  constitutional  right  Sacramento  County  Superior  Court  were 
because  jail  officials  would  not  transport  him  to  access  the  courts  to  litigate  an  un-  barred  by  the  Eleventh  Amendment, 
to  the  proceeding.  The  court  entered  a default  related  civil  claim.  However,  Simmons  Simmons’  claims  against  Mirante’s  law- 

judgment  against  Simmons.  was  a pretrial  detainee,  not  a prisoner,  yer  were  barred  because  the  lawyer  was  not 

In  December  1995,  wholly  unrelated  to  in  September  1998  when  the  Sheriff  re-  acting  under  state  law. 
the  Mirante  matter,  Simmons  was  arrested  for  fused  to  transport  him  and  different  The  dismissal  by  the  district  court  was, 

driving  a stolen  vehicle,  possessing  crack  restrictions  were  applicable.  Pretrial  de-  in  all  respects,  affirmed.  See:  Simmons  v.  Sac- 
cocaine,  and  possessing  stolen  property,  tainees  have  due  process  rights  against  ramento  County  Superior  Court,  318  F.3d 
Simmons  was  held  in  Sacramento  County  Jail  restrictions  that  amount  to  punishment.  1156  (9th  Cir.  2003).  B 

New  Trial  Ordered  in  Washington  Strip  Cell  Conditions  Suit 

at  the  Clallam  Bay  Corrections  Center.  After  From  February  5 onward,  the  water  in 
Mahone  saw  a guard  spit  in  his  food,  he  ex-  Mahone’s  cell  was  turned  on  for  five  minutes 
traded  a piece  of  steel  rebar  from  a cement  or  less.  However,  Mahone  was  not  given  any 
partition  in  his  cell  and  used  it  to  cause  substan-  toilet  paper  during  his  strip  cell  confinement, 
tial  damage  to  his  IMU  cell  and  its  fixtures.  He  was  not  allowed  to  take  a shower  until 
Mahone  was  then  placed  in  a strip  cell  by  guards.  February  9.  On  February  12,  Mahone  wasre- 
Mahone  testified  guards  cut  off  his  moved  from  the  strip  cell.  Mahone  testified 
prison  jumpsuit  before  placing  him  in  the  that  these  conditions  caused  him  to  become 
strip  cell,  which  maintained  a temperature  depressed  and  he  had  “contemplated  suicide 
of  50  to  55  degrees.  His  bed  was  a bare  just  to  escape  the  pain  and  that  [he]  felt.”  PLN 
concrete  slab;  he  was  never  provided  with  has  previously  reported  on  barbaric  conditions 
a mattress.  “It  felt  like  I was  sitting  inside  a imposed  on  control  unit  prisoners  in  Wash- 
freezer,”  Mahone  testified.  Because  it  was  ington,  such  as  fourpoint  restraints  for  months 
so  cold,  Mahone  could  not  sleep  for  more  on  end. 

than  ten  minutes  during  the  first  three  days  The  issue  on  appeal  revolved  around  the 
of  his  strip  cell  confinement.  state’s  cross  examination  of  Mahone.  Defense 

On  Febmary  3,  Mahone  was  given  a pair  counsel  asked  ifhe  had  received  a diagnosis 
of  underwear  before  a nurse  visited  him.  The  for  the  mental  and  emotional  suffering  caused 
nurse  recommended  Mahone  receive  a blan-  by  the  strip  cell  ordeal.  Over  his  counsel ’s  ob- 
ket.  When  the  nurse  left,  the  underwear  were  jections,  Mahone  testified  that  prison  doctors 
taken  from  Mahone.  He  did  receive  a blan-  at  first  said  he  was  faking  the  symptoms,  then 
ket,  but  that  was  taken  from  him  the  next  day.  they  gave  him  some  type  of  mental  illness  as 
On  February  5,  Mahone  was  given  under-  a diagnosis.  The  Ninth  circuit  held  that  al- 
wear,  socks,  a shirt,  and  a blanket.  For  the  lowing  the  therapist’s  opinion  to  be  admitted 
first  three  days  of  the  strip  cell  confinement,  through  Mahone  constituted  hearsay  testi- 
the  guards  refused  to  turn  on  the  water  in  mony.  The  court  held  the  testimony  was 
Mahone’s  cell;  the  only  water  was  in  the  toi-  prejudicial  because  the  diagnosis  was  that 
let.  Mahone’s  breakfast,  lunch  and  dinner  Mahone  was  lying  about  his  symptoms.  Ac- 
meals  consisted  of  two  bologna  sandwiches,  cordingly,  the  court  reversed  the  case  for  a 
a piece  of  fruit  and  a cookie.  He  testified  that  new  trial,  without  the  hearsay  testimony.  See: 
he  could  not  eat  these  meals  because  he  Mahone  v.  Lehman,  347  F.3d  1170  (9th  Cir. 
“didn’t  have  water  to  swallow  the  food.”  2003).  B 


The  Ninth  circuit  court  of  appeals  has 
reversed  for  a new  trial  a Washington 
state  prisoner ’s  claim  that  he  was  placed  in  bar- 
baric strip  cell  conditions  for  ten  days  because 
the  district  court  allowed  prejudicial  hearsay 
testimony  to  be  admitted  in  the  jury  trial  held 
before  judge  Franklin  Burgess  in  Tacoma.  PLN 
previously  reported  the  filing  of  the  case.  See 
PLN,  Febmary,  2002.  After  a trial  on  the  mer- 
its, the  jury  returned  a verdict  in  favor  of  the 
defendants.  The  plaintiff,  Sylvester  Mahone, 
appealed. 

On  F ebmary  28, 1 998,  Mahone  was  a pris- 
oner in  the  Intensive  Management  Unit  (IMU) 
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Applicability  of  FTC  A to  BOP 
Causes  Circuit  Split 

by  David  M.  Reutter 


Three  recent  federal  circuit  court  rul- 
ings exhibit  a dispute  between  the 
circuits  as  to  whether  the  F ederal  Tort  Claims 
Act  (FTCA)  applies  to  property  claims 
against  the  federal  Bureau  of  Prisons  (BOP). 
Each  of  these  cases,  filed  by  federal  prison- 
ers claim  the  BOP  is  liable  for  its  employee’s 
acts  of  negligently  losing  or  destroying  a 
prisoner’s  property  under  the  FTCA. 

The  FCTA  “provides  generally  the 
United  States  shall  be  liable  to  the  same  ex- 
tent as  a private  party,  ‘for  injury  or  loss  of 
property,  or  personal  injury  or  death  caused 
by  the  negligent  or  wrongful  act  or  omission 
of  any  employee  of  the  Government  while 
acting  within  the  scope  of  his  office  or  em- 
ployee.’” See:  28  U.S.C.  § 1345(h).  This 
broad  waiver  of  sovereign  immunity,  how- 
ever, is  subject  to  thirteen  exceptions  listed 
in  28  U.S.C.  2680(a)-(n).  At  issue  in  the 
three  appellate  cases  is  the  construction  of 
the  waiver  that  “shall  not  apply  to....[a]ny 
claims  arising  in  respect  of  the  assessment 
or  collection  of  any  tax  or  customs  duty  or 
the  detention  of  any  goods  or  merchandise 
by  any  officer  of  customs  or  excise  or  any 
other  law  enforcement  officers,”  § 2680(c). 
Each  of  the  cases  under  review  were  dis- 
missed by  the  district  court  for  lack  of  subject 
matter  jurisdiction  to  hear  the  FTCA  claim. 

Robert  S.  Ortloff,  a prisoner  at 
Wisconsin’s  Federal  Correctional  Institute 
Oxford,  claimed  guards  “mishandled,  dam- 
aged, and  destroyed”  one  of  his  thirteen 
property  boxes  while  he  was  in  a Special  blous- 
ing Unit.  After  a bench  trial,  the  district  court 
ruled  that  Ortloff  failed  to  prove  what  prop- 
erty was  missing  and  how  he  was  prejudiced 
for  a denial  of  access-to-court  claim.  The 
FTCA  claim  was  dismissed  pre-trial. 

The  Seventh  Circuit  noted  the  Fifth, 
Eighth,  Ninth,  Tenth,  and  Eleventh  Circuits 
have  concluded  that  § 2680(c)’s  “other  law 
enforcement  officer”  applies  to  all  law  en- 
forcement officers,  and  not  merely  those 
performing  customs  or  excise  functions.  The 
Court  said  it  was  aligning  itself  with  the  con- 
clusions of  the  Sixth  Circuit  and  D.C.  Circuit. 
Those  courts  applied  two  legal  principles  the 
other  circuits  did  not. 

First,  the  Court  applied  the  principle  of 
ejusdem  generis  or  “of  the  same  kind,  class, 
or  nature.”  Second,  the  principle  of  noscitur  a 
sociis  or  “it  is  known  from  its  associates”  was 
applied.  The  court  said  these  principles  of  in- 


terpretation demonstrate  the  “any  officer  of 
customs  or  excise.”  Read  in  this  light,  the  “any 
other  law  enforcement  officer”  language  means 
any  other  law  enforcement  officer  performing 
functions  related  to  customs  or  excise.  More- 
over, this  rationale  is  consistent  with  the  other 
adequate  remedies  available  for  claims  aris- 
ing from  officers  perfonning  those  functions. 
A broad  interpretation  of  § 2680(c)  would  swal- 
low the  waives  of  sovereign  immunity  to 
include  all  the  law  enforcement  officials  in  our 
modern  government’s  alphabet  soup.  While 
the  Court  held  the  FTCA  applies  to  property 
claims  against  the  BOR  the  court  agreed  the 
prisoner  failed  to  prove  what  property  was  lost 
or  destroyed  at  trial,  and  affirmed  the  district 
court.  See:  Ortloff  v.  United  States,  335  F.3d 
652  (7th  Cir.  2003). 

After  Ortloff  was  decided,  the  Fifth  and 
Ninth  Circuits  issued  rulings  affirming  their 
position  that  § 2680(c)  excludes  claims 
against  any  federal  law  enforcement  officer 
in  the  performance  of  his  lawful  duties.  The 
Fifth  Circuit  considered  the  case  of  Louisi- 
ana federal  prisoner  Arnulfo  Chapa,  who 
alleged  guards  lost  one  of  his  two  property 
boxes  while  being  transferred.  The  Ninth 
Circuit  reviewed  the  action  of  Marlon 
Bramwell,  a California  federal  prisoner,  who 
alleged  guards  accidentally  destroyed  his 
$290  designer  prescription  eyeglasses. 

Without  considering  the  surrounding 
language  of  § 2680(c),  the  Fifth  and  Ninth 
Circuits  held  BOP  officials  are  “other  law 
enforcement  officers”  because  other  statutes 
consider  them  so.  Thus,  property  claim  suits 
cannot  be  brought  against  them.  The  Courts 
also  held  the  BOP  officials  detained  the  pris- 
oners’ property  to  put  § 2680(c)  into  operation. 
Accordingly,  these  courts  held  sovereign  im- 
munity applied  and  the  district  courts  lacked 
subject  matter  jurisdiction,  and  those  courts’ 
judgments  were  affirmed.  See:  Chapa  v. 
United  States  Department  of  Justice,  339  F.3d 
388  (5*  Cir.  2003)  and  Bramwell  v.  Bureau  of 
Prisons,  348  F.3d  804  (9th  Cir.  2003).  ■ 
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Absence  of  AEDPA  in  Texas  Law  Library  May  Toll  Limitations 

by  Matthew  T.  Clarke 


The  Fifth  Circuit  court  of  appeals  has 
held  that  the  absence  of  a copy  of 
the  Anti  Terrorism  and  Effective  Death  Pen- 
alty Act,  (AEDPA)  in  a Texas  prison’s  law 
library  coupled  with  the  prisoner’s  lack  of 
knowledge  of  the  passage  of  the  AEDPA  may 
excuse  the  late  filing  of  a federal  petition  for 
a writ  of  habeas  corpus. 

Jack  Donald  Egerton,  a Texas  state  pris- 
oner, filed  a federal  habeas  petition  on 
October  1,  1998.  It  concerned  his  February 
12,  1996,  conviction.  The  district  court  dis- 
missed the  petition  as  time  barred  under  the 
AEDPA’s  one-year  limitation  statute,  28 
U.S.C.  § 2244(d)(1).  Egerton  appealed. 

The  Fifth  Circuit  granted  a Certificate 
of  Appelability  (COA)  and  a limited  remand 
to  determine  “whether  Egerton  was  aware  of 
the  existence  of  the  AEDPA  prior  to  the  ex- 
piration of  the  limitations  period.”  Egerton 
had  claimed  that  he  was  denied  any  access  to 
legal  materials  at  the  Middleton  Transfer  Fa- 
cility where  he  was  incarcerated  from  the  time 
of  his  conviction  until  May  31,  1996,  when 
he  was  transferred  to  the  Moore  Unit.  He  also 
alleged  that  the  Moore  Unit,  where  he  re- 
mained until  his  March  17, 1998,  transfer  to 
the  Jordan  Unit,  did  not  have  the  book  con- 
taining 28  U.S.C.  § 2244  in  the  law  library. 
Thus,  despite  numerous  requests  for  access 
to  these  legal  materials,  Egerton  did  not  re- 
ceive knowledge  of  the  AEDPA  until  he 
arrived  at  the  Jordan  Unit. 

On  remand,  the  state  provided  “no  evi- 
dence to  support  a finding  that  Egerton  had 
actual  knowledge  of  the  AEDPA  prior  to  the 
expiration  of  limitations  on  April  24, 1997,” 
arguing  instead  that  ignorance  of  the  law  was 
no  excuse  and  relying  on  Scott  v.  Johnson, 
227  F.3d  260  (5th  Cir.  2000)  and  Felder  v. 
Johnson,  204  F.3d  168  (5th  Cir.  2000). 
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The  Fifth  Circuit  held  that  Scott  did 
not  apply  as  it  dealt  with  equitable  tolling 
whereas  Egerton  alleged  that  the  lack  of  an 
adequate  law  library  was  a state-created 
impediment  to  his  filing  a writ  petition  re- 
quiring statutory  tolling  under  28  U.S.C  § 
2244(d)(1)(B).  The  Fifth  Circuit  held  it  was 
also  not  bound  by  Felder  because,  unlike 
Egerton,  Felder  filed  his  writ  petition  be- 
fore he  obtained  a copy  of  the  AEDPA, 
showing  that  the  lack  of  a copy  of  the 
AEDPA  in  the  law  library  did  not  impede 
him  from  filing  the  petition.  The  Egerton 
court’s  reasoning  is  similar  to  that  used  in 
Judge  Garza’s  dissenting  opinion  in  Felder. 

The  Fifth  Circuit  held  that  the  state’s 
“failure  to  make  available  to  a prisoner  the 
AEDPA,  which  sets  forth  the  basic  proce- 


dural rules  the  prisoner  must  follow  in  order 
to  avoid  having  his  habeas  petition  summarily 
thrown  out  of  court,  including  the  newly  im- 
posed statute  of  limitations,  is  just  as  much 
of  an  impediment  as  if  the  state  were  to  take 
‘affirmative  steps’  to  prevent  the  petitioner 
from  filing  the  application”  provided  the  pe- 
titioner did  not  otherwise  know  about  the 
AEDPA.  Therefore,  the  dismissal  of  the  peti- 
tion was  vacated  and  the  case  returned  to  the 
district  court  with  instructions  to  start  the  limi- 
tations period  at  March  17, 1998. 

It  is  interesting  to  note  that,  had  Egerton 
finished  his  writ  petition  a little  sooner  and 
filed  it  prior  to  March  17, 1998,  he  would  have 
lost  this  appeal  regardless  of  whether  he  knew 
about  the  AEDPA  or  not.  See:  Egerton  v. 
Cockrell,  334  F.3d  433  (5th  Cir.  2003).  ■ 


$15  Million  Award  for  Wrongful 
Conviction  Upheld 


The  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  affirmed  a district 
court’s  denial  of  qualified  immunity  for  two 
Chicago  policemen  who  had  concealed  evi- 
dence and  induced  witnesses  to  testify 
falsely  against  a man  wrongfully  convicted 
of  murder. 

James  Newsome  was  convicted  of  the 
October  1979  murder  of  Edward  Cohen  at 
Cohen’s  Chicago  grocery  store.  In  1994,  a 
state  court  vacated  his  conviction  and,  in 
1995,  the  Governor  of  Illinois  concluded 
that  Newsome  was  innocent  and  pardoned 
him.  With  the  Fleck  bar  removed,  Newsome 
then  filed  suit  under  42  U.S.C.  § 1983  in 
U.S.  District  Court.  At  trial,  the  jury  found 
that  by  concealing  evidence  favorable  to  the 
defense  and  by  encouraging  three  witnesses 
to  select  Newsome  from  a lineup,  two  Chi- 
cago policemen,  John  McCabe  and 
Raymond  McNally,  had  obstructed  the  abil- 
ity of  prosecutors  and  defense  counsel  to 
get  at  the  truth  and  thus  violated  Newsome’s 
due  process  rights.  The  jury  awarded  him 
$15  million  in  damages  to  which  the  court 
added  $850,000  in  attorneys’  fees  and  costs. 
(See  PLN,  July  2002,  p.  14.)  Thereafter, 
defendants  appealed. 

On  appeal,  the  City  of  Chicago  argued 
that  the  policemen  should  have  received 
absolute  immunity.  Presuming  that 
Newsome  had  accused  McCabe  and 
McNally  of  suborning  perjury,  and  noting 
that  witnesses  enjoy  absolute  immunity  for 


their  testimony,  and  that  such  immunity  ex- 
tends to  preparation,  Chicago  contended  that 
testimonial  immunity  should  be  extended  to 
non-witnesses:  the  two  policemen  who  as- 
sisted in  the  preparation  of  the  testimony. 

The  Seventh  Circuit  rejected  this  theory 
explaining  that  the  policemen’s  liability  ac- 
crued under  the  due  process  clause  because 
they  concealed  exculpatory  evidence.  Secret- 
ing evidence  is  not  covered  by  absolute 
immunity,  said  the  appellate  court. 

Chicago  also  challenged  the  admission 
of  scientific  evidence  on  the  question  of 
whether  the  erroneous  identification  of 
Newsome  was  attributable  to  chance  or  to  the 
deliberate  manipulation  of  witnesses. 

Gary  Wells,  a professor  of  psychology, 
performed  an  experiment  which  demonstrated 
that  the  probability  of  all  three  witnesses  in- 
dependently picking  Newsome  out  of  a lineup 
by  error  was  substantially  less  than  one  in 
1,000  implying  that  the  policemen  must  have 
manipulated  the  witnesses’  testimony.  The 
appellate  court  found  that  Wells’  testimony 
was  relevant,  an  important  ingredient  of 
Newsome’s  claim,  and  admissible. 

The  district  court’s  decision  and  the 
award  of  damages  and  fees  was,  in  all  respects, 
affirmed.  The  award  of  any  damages,  much 
less  high  damage  awards  are  rare  for  people 
who  are  wrongfully  convicted  and  impris- 
oned, which  makes  this  ruling  all  the  more 
exceptional.  See:  Newsome  v.  McCabe,  319 
F.3d  301  (7th  Cir.  2003).  ■ 
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NYPD  Commissioner  Charged  With  Stealing  $112,733.98 

from  Jail  Prisoner  Fund 

By  Matthew  T.  Clarke 


On  July  1 1, 2003,  NYPD  Deputy  Po- 
lice Commissioner  of  Community 
Affairs  Fredrick  J.  Patrick,  38,  was  arrested 
on  federal  charges  that  he  looted  close  to 
$113,000  from  the  New  York  City  Correc- 
tional Foundation,  a non-profit  corporation, 
incorporated  in  1993,  to  improve  jail  condi- 
tions in  New  York  City.  Patrick  has  been  the 
Foundation’s  Director  and  Treasurer  since 
1994.  The  money  was  used  to  pay  for  collect 
calls  from  prisoners  to  Patrick’s  home  phone, 
including  “thousands  and  thousands”  of  calls 
he  patched  through  to  “900”  sex  lines  be- 
tween January  1997  and  December  2001, 
apparently  listening  in  on  the  calls.  Patrick 
admitted  spending  the  money  on  phone  calls, 
paying  his  MCI  and  NYNEX  bills  with  Foun- 
dation checks. 

The  investigation  is  part  of  a probe  into 
the  diversion  of  $1  million  in  cigarette  re- 
bates from  the  Correction,  Department  to  the 
Foundation  and  the  Foundation’s  substan- 
dard record  keeping.  The  phone  calls  seem 
to  have  been  an  obsession  with  Patrick  and 
may  have  been  his  main  leisure  activity.  81% 
of  the  calls  were  on  weekends  and  Patrick 
was  unable  to  cease  calling  even  with  inves- 
tigators breathing  down  his  neck.  Patrick’s 
salary  is  $132,000  a year,  yet  when  investi- 
gators searched  his  $930-a-month  Flarlem 
apartment,  they  found  “not  a stick  of  furni- 
ture, just  a bed”  and  stacks  of  pornographic 
video  tapes.  In  requesting  a court-appointed 
attorney,  Patrick  stated  that  he  had  only 
$1,500  in  savings  and  no  other  assets. 

The  Foundation’s  President  from  1994 
through  2001,  former  city  jails  and  police 
commissioner  Bernard  Kerik,  is  in  Iraq  or- 


ganizing a new  police  force  for  the  puppet 
government  on  behalf  of  American  occupa- 
tion forces.  Kerik  said  he  knew  nothing  of 
finances,  referring  all  questions  to  Patrick. 

“Fredrick  Patrick’s  conduct  is  especially 
disappointing  not  only  because  he  violated 
his  fiduciary  duty  as  an  officer  of  the  Cor- 
rectional Foundation  but  also  because  he 
committed  the  alleged  misconduct  while 
serving  in  high-ranking  positions  in  four 
critical  law-enforcement  agencies,”  said 
Rose  Gill  Fleam,  Commissioner  of  the  New 
York  City  Department  of  Investigation.  In- 
deed, Patrick  was  a star  in  New  York  City 
law-enforcement  circles,  serving  as  Depart- 
ment of  Corrections  (DOC)  Assistant 
Commissioner  for  Training  from  1994  to  1995; 
DOC  Deputy  Commissioner  of  Programs 
from  1995  to  1998;  Deputy  Director  of  the 
Office  of  the  Criminal  Justice  Coordinator 
from  1998  to  2001,  Commissioner  of  the  De- 
partment of  Juvenile  Justice  from  2001  to 
2002;  and  NYPD  Deputy  Commissioner  of 
Community  Affairs  from  2002  to  2003.  Ad- 
ditionally, then  Mayor  Giuliani  appointed 
Patrick  to  the  Board  of  Correction  in  2001 
and  he  was  Adjunct  Professor  of  Law,  Po- 
lice Science,  and  Criminal  Justice 
Administration  at  John  Jay  College. 

The  Foundation  funded  programs  for 
prisoners,  including  violence  reduction;  vo- 
cational training,  and  victim  awareness 
programs.  It  also  funded  programs  for  guards, 
including  staff  recognition,  security  assess- 
ments, security  audits,  security  risk  group 
threat  analysis,  and  operational  reviews.  It 
spent  $109,577  in  2002  while  only  taking  in 
$19,174  in  revenue. 


The  Foundation’s  financial  statements 
show  that  it  was  rapidly  headed  toward  in- 
solvency. Buoyed  by  about  three-quarters  of 
a million  dollars  in  tobacco  rebate  infusions 
from  fiscal  year  1997  through  1999,  spend- 
ing skyrocketed.  Flowever,  by  fiscal  year 
2000,  gifts  were  a mere  $3,210  and  interest 
on  the  remaining  tobacco  principal  was 
$12,470.  Thus,  in  fiscal  year  2001-2002, 
spending  exceeded  revenue  by  better  than 
five  to  one  and  the  tobacco  principal  shrank 
from  $321,574  to  $229,795.  This  trend  would 
have  bled  the  assets  dry  by  the  end  of  fiscal 
year  2004.  | 

Sources:  New  York  Post;  Newsday.com;  New 
York  Daily  News',  New  York  City  Department 
of  Investigation  Press  Release;  U.S.  Attor- 
ney for  the  Southern  District  of  New  York 
Press  Release;  guidestar.org;  Correction 
Foundation  IRS  Form  990  for  F Y 200 1 . 
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Kansas  Grievance  Procedures  Inapplicable  in  Negligence  Action 


The  Kansas  Court  of  Appeals  held 
that  a state  prisoner  was  not  required  to 
follow  prison  grievance  procedures  to  exhaust  ad- 
ministrative remedies  before  filing  a negligence 
action.  The  court  also  held  that  the  prisoner  was 
not  required  to:  file  his  claim  with  the  prison  and 
legislature’s  joint  committee  on  special  claims 
against  the  state  or  fill  out  a claim  form  and  re- 
turn it  to  prison  officials  before  bringing  the 
claim  to  the  joint  committee.  Finally,  the  court 
held  that  failure  to  use  the  form  provided  by 
the  Department  of  Corrections  (DOC)  did  not 
deprive  the  state  of  adequate  notice  of  a claim 
filed  with  the  joint  committee. 

On  April  7, 1998,  Kansas  DOC  prisoner 
Doyce  Bates  suffered  severe  injuries  includ- 
ing crash  injuries  to  his  pelvis  and  back,  as 
well  as  a severed  urethra  while  operating  a 
road  grader.  He  filed  suit  against  the  state  and 
DOC  in  relation  to  the  accident.  The  case  was 
dismissed  for  lack  of  subject  matter  jurisdic- 
tion due  to  Bates’  alleged  failure  to  exhaust 
administrative  remedies. 

“Bates  then  filed  a claim  with  the 
legislature’s  joint  committee  on  special 
claims  against  the  State  (joint  committee). 
The  joint  committee  denied  the  claim  follow- 
ing a hearing  on  December  14,  2001.” 
Subsequently,  Bates  refried  his  suit.  The  state 
moved  for  summary  judgment  which  was 
granted,  “again  for  the  alleged  failure  to  show 
exhaustion  of  administrative  remedies.”  In 
granting  the  State’s  motion,  “the  district  court 
held  that  a claimant  must  file  his  or  her  claim 
with  the  penal  institution  or,  in  the  alterna- 
tive, with  the  joint  committee  using 
prescribed  forms.  The  court  also  simply  in- 
corporated the  State’s  memoranda  arguments 
by  reference  for  its  additional  findings.” 

On  appeal,  the  court  explained  that: 
“[ujnder  KSA  75-52,138,  Bates  was  required 
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to  exhaust  the  remedies  established  in  the 
Kansas  Administrative  Regulations  for  the 
Department  of  Corrections  prior  to  filing  a 
civil  claim  against  the  State.  Specifically, 
the  personal  injury  claim  procedure  is  found 
at  KAR  44-16-102  et  seq.” 

The  court  then  interpreted  the  relevant 
regulations  to  reach  its  decision.  First,  the 
court  rejected  the  state’s  argument  that  the 
grievance  procedure  applied  in  the  case,  ex- 
plaining: “[t]he  grievance  procedure  is 
wholly  within  Chapter  44,  Article  15  of  the 
KAR.”  The  court  noted  that  KAR  44-15- 
101a(d)  (2)  expressly  prohibited  the  use  of 
the  grievance  procedure  when  a person  in- 
jury claim  is  involved.  The  court  stated:  “as 
Bates  was  unmistakably  making  a bona  fide 
substantial  injury  claim.  Article  15  is  argu- 
ably not  in  any  way  applicable  to  the  instant 
case.”  Instead,  the  court  found  that  “[t]he 
dispositive  regulation”  is  KAR  44- 16- 104. 

The  court  rejected  the  State’s  argument 
that  KAR  44- 16- 104(a)  required  Bates  to 
file  his  claim  with  the  prison  and  the  joint 
committee.  The  court,  found  that  the  State’s 
argument  “belies  the  plain  language  of  the 
regulation,  as  well  as  the  apparent  underly- 


The  Tenth  Circuit  Court  of  Appeals 
held  that  considering  a prisoner’s 
refusal  to  be  deposed  absent  a court  order, 
as  a factor  to  enter  a sanction  of  dismissal 
is  improper.  The  Court  further  held  the  fail- 
ure to  enter  a default  judgment  for  the 
prisoner  was  not  an  abuse  of  discretion. 

Michael  Ashby,  a Colorado  prisoner 
confined  at  the  Crowley  County  Correc- 
tional Facility  (CCCF),  alleged  in  his  42 
U.S.C.  § 1983  complaint  that  food  he  ate  at 
CCCF  was  contaminated  with  glass,  caus- 
ing him  internal  injuries.  Ashby  sued  two 
officials  at  CCCF  and  other  “shell”  com- 
panies owned  by  Correctional  Services 
Corporation  (CSC). 

CSC  has  set  up  a complex  web  of  shell 
companies  to  avoid  liability  and,  in  this 
case,  service.  The  progress  of  this  litiga- 
tion was  delayed  because  of  a dispute  over 
the  existence/designation  of  defendant 
Crowley  Correctional  Services  Limited  Li- 
ability Company  (Crowley  LLC).  Crowley 
LLC  did  not  file  an  answer  for  nineteen 
months,  and  Ashby  moved  for  default  judg- 
ment. The  Tenth  Circuit  held  the  district 


ing  intent,”  and  “[t]he  regulation  does  not  re- 
quire, under  these  facts,  the  claim  be  fried  with 
the  institution  before  being  fried  with  the  joint 
committee.” 

Next,  the  court  explained  that  the  statute 
illuminates  the  reason  for  the  joint  committee 
option,  stating:  “The  DOC  does  not  have  au- 
thority or  ability  to  disburse  funds  in  excess  of 
$500.  In  the  present  case.  Bates  was  seeking 
relief  in  excess  of  $75,000  for  very  substantial 
alleged  physical  injuries.  Clearly,  he  could  not 
obtain  comparable  relief  from  the  DOC.”  The 
court  found  that  “[t]o  ask  an  inmate  to  bring  a 
claim  such  as  Bates’  to  an  agency  with  author- 
ity to  pay  only  $500  has  no  reasonable  basis.” 

With  respect  to  the  district  court’s  conclu- 
sion that  use  of  a prescribed  form  is  a 
prerequisite  to  exhaustion,  it  found  “this  asser- 
tion seems  of  minimal  consequence,  if  not 
moot[,]”  because  the  joint  committee  heard 
Bates’  claim  despite  his  failure  to  use  the  form. 
The  court  also  rejected  the  state’s  statute  of  limi- 
tations arguments  because  they  were  “wholly 
based  on  an  alleged  failure  to  exhaust  adminis- 
trative remedies.  Based  on  the  foregoing,  this 
failure  does  not  exist.”  See:  Bates  v.  State,  67 
P.3d  168  (Kan.App.  2003).® 


court  did  not  abuse  its  discretion  in  denying 
that  motion  due  to  a pending  motion  to  dis- 
miss Crowley  LLC  as  a defendant. 

The  district  court  later  imposed  dismissal 
as  a sanction  because  Ashby  refused  to  allow 
the  defendants  to  depose  him  and  for  resist- 
ing efforts  to  allow  his  medical  records  to  be 
discovered.  The  Tenth  C ircuit  held  Ashby  was 
within  his  rights  to  refuse  to  be  deposed  be- 
cause the  defendants  had  failed  to  obtain  a 
court  order  allowing  that  deposition  as  re- 
quired by  Fed.R.Civ.R  30(a).  The  court  said 
sanctions  for  refusal  to  be  deposed  cannot  be 
entered  against  a prisoner  unless  the  defen- 
dants have  obtained  the  requisite  order. 
However,  sanctions  for  frustrating  the  medi- 
cal records  request  may  be  appropriate. 
Because  the  Court  found  the  district  court 
perceived  Ashby’s  misconduct  in  the  aggre- 
gate rather  than  the  alternative,  the  matter  had 
to  be  remanded  for  that  court  to  determine 
whether  dismissal  for  the  medical  records  vio- 
lation alone  is  too  high  of  a sanction.  The 
matter  was  reversed  in  part  and  affirmed  in 
part.  See:  Ashby  v.  McKenna,  331  F.3d  1148 
(10th  Cir.  2003).  H 
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Confinement  for  Willful  Failure  to  Pay  LFOs  Upheld 


The  Washington  state  court  of  ap- 
peals held  that  confining  a criminal 
defendant  for  60  days  for  failing  to  pay  his 
legal  financial  obligations  (LFOS)  was  proper. 

In  1993,  John  Woodward  pleaded  guilty 
to  burglary  and  auto  theft  charges,  for  which 
he  was  sentenced  to  36  months  in  prison  and 
to  pay  LFOs  of  $2,760,  including  $2,550  in 
restitution. 

In  November  1999,  the  State  petitioned 
to  confine  Woodward  for  failing  to  pay  his 
LFOs.  At  that  time  he  was  $665  in  arrears 
on  a total  obligation  of  $3,695.05.  In  Janu- 
ary 2000,  the  Superior  Court  entered  a 
noncompliance  order  and  required  Wood- 
ward to  spend  20  days  in  jail. 

In  June  2000,  the  State  again  petitioned 
to  confine  Woodward  for  failing  to  pay  his 
LFOs.  At  that  time,  he  was  $ 1 ,055  in  arrears 
and  his  total  obligation  had  grown  to 
$3,978.08.  In  October  2000,  the  court  entered 
a noncompliance  order,  imposing  23  days  of 
confinement. 

In  January  2001,  the  State  petitioned  a 
third  time  to  confine  Woodward  for  failing 
to  pay  his  LFOs,  for  which  he  was  $195  in 
arrears  on  a total  obligation  of  $4,3 15.57.  The 
court,  in  turn,  entered  third  noncompliance 
order  and  imposed  120  days  confinement. 

Woodward  then  signed  a stipulated  or- 
der requiring  him  to  pay  $25  per  month, 
beginning  January  15, 2002.  However,  he  did 
not  pay  anything.  On  March  25,  2002,  the 
State  filed  a fourth  petition  to  confine  Wood- 
ward, at  which  time  he  was  $75  in  arrears  on 
a total  obligation  of  $4,172.84. 

Woodward  admitted  his  failure  to  pay, 
but  argued  that  it  was  not  a willful  violation. 
After  taking  testimony  on  the  issue,  the  trial 
court  found  that  “the  failure  to  pay  was  will- 
ful, observing  Mr.  Woodward  ‘can  probably 
afford  to  pay  something  a month,  even  if  it’s 
five  bucks  a month,’  and  that  he  was  not  ‘even 
making  an  effort  to  pay  five  dollars  a month.  ’” 
As  such,  the  court  imposed  a 60  day  period  of 
confinement  for  the  failure  to  pay  LFOs. 

On  appeal,  the  court  explained  that  “[i]n 
essence,  Mr.  Woodward  contends  his  pay- 
ment violation  was  not  willful  because  he 
was  too  impoverished  to  pay.  It  is  well-settled 
that  a court  may  not  incarcerate  a truly  indi- 
gent noncomplying  offender  solely  because 
the  person’s  indigency  renders  him  or  her  un- 
able to  pay  legal  financial  obligations. 
Bearden  v.  Georgia,  461  U.S.  660,  668,  103 
S.Ct.  2064  (1983);  State  v.  Barklind,  87 
Wash.2d  814,  817-18,  557  P.2d  314  (1976); 
State  v.  Bower,  64  Wash.App.  227,  231,  823 
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P.2d  1171  (1992)  (Bower  I).”  However,  the 
court  noted  that  “[a]  defendant  who  claims 
indigency  must  do  more  than  simply  plead 
poverty  in  general  terms. . .” 

Ultimately  the  court  affirmed  the  trial 
court  order,  concluding:  “Mr.  Woodward  is 
impoverished.  The  trial  court  did  not  dis- 
agree, but  it  reasoned  Mr.  Woodward  could 
‘probably  afford  to  pay  something  a month, 
even  if  it’s  five  bucks  a month.’ . . . The  trial 
court  was  offended  that  Mr.  Woodward  was 
not  ‘even  making  an  effort  to  pay  five  dol- 
lars a month.’ . . . Although  Mr.  Woodward 
lamented  generally  that  he  did  not  have 
enough  to  live  on,  his  own  testimony  indi- 
cates he  had  approximately  $90  a month 
remaining  after  expenses,  including  food. 


In  a case  of  great  importance  to  those 
seeking  damages  in  suits  on  jail  con- 
ditions in  Illinois,  the  Seventh  Circuit  Court 
of  Appeals  held  a county  must  satisfy  any 
judgment  or  settlement  of  a lawsuit  against 
a Sheriff  in  his  official  capacity.  The  plain- 
tiffs in  this  action  held  a $500,000  federal 
judgment  against  Illinois’  LaSalle  County 
Sheriff,  which  resulted  from  the  settlement 
of  claims  under  42  U.S.C.  § 1983  and  Title 
VII  of  the  Civil  Rights  Act  of  1964.  Because 
the  Sheriff’s  Office  lacked  finds  to  pay  the 
judgment,  the  plaintiff’s  tried  to  collect  from 
LaSalle  County,  who  denied  any  obligation. 
The  district  court  agreed  with  the  County’s  po- 
sition, which  left  the  plaintiffs  unable  to  collect 
their  judgment. 

In  response  to  a 
question  from  the  Sev- 
enth Circuit,  the  Illinois 
Supreme  Court  deter- 
mined that  the  County  is 
required  to  pay  the  judg- 
ment against  an 
independently  elected 
county  officer  who  is 
sued  under  official  capac- 
ity. This  responsibility 
lies  regardless  of 
whether  the  case  was 
settled  or  litigated.  See: 

Carver  v.  Sheriff  of 
LaSalle  County,  787 
N.E.  2d  127,  272  111. 

Dec.  3 12, 203  111.  2d  497 
(2003). 
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That  testimony  supports  the  trial  court’s  as- 
sessment that  Mr.  Woodward  could  afford 
monthly  payments  of  at  least  $5.”  The  court 
concluded  that  Woodward  had  not  been  in- 
carcerated “for  his  alleged  inability  to  pay, 
but  rather  because  he  made  not  effort  to  pay 
even  a token  amount.  Stated  another  way,  the 
trial  court  punished  Mr.  Woodward  for  his 
recalcitrance,  not  for  his  indigency.  And  Mr. 
Woodward’s  vague  and  evasive  testimony 
failed  to  establish  the  violation  was  not  will- 
ful. Rather,  the  record  reflects  Mr. 
Woodward’s  insufficient  concern  for  paying 
the  debt  he  owes  to  society  for  his  crimes.’ 
Bower  I,  64  Wash.App.  at  232,  823  P.2d 
1171.”  See:  State  v.  Woodward,  67  P.3d  530 
(Wash.App.Div.3  2003).  | 


The  Seventh  Circuit  was  thankful  this 
knotty  and  recurring  question  of  state  law  is 
resolved.  Because  the  County  is  responsible 
to  pay,  the  Court  held  the  County  is  a neces- 
sary party  seeking  damages  from  an 
independently  elected  officer  in  official  ca- 
pacity status.  As  the  County  previously 
sought  and  obtained  dismissal  from  this  ac- 
tion, it  cannot  now  complain  it  was  in  no 
position  to  object  when  the  Sheriff  settled 
it.  Accordingly,  the  matter  was  remanded 
for  the  county  to  promptly  satisfy  the  judg- 
ment or  for  the  district  court  to  facilitate 
collection  under  Fed.  R.  Civ.  P.  68.  See: 
Carver  v.  Sheriff  of  LaSalle  County,  Illinois, 
324  F.3d  947  (7th  Cir.  2003).  H ' 
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Texas  Monitors  Prisoners  for-Signs  of  Al-Qaeda  Recruitment 

by  Matthew  T.  Clarke 


Fears  of  possible  al-Qaeda  recruit- 
ment among  prisoners  in  U.S.  pris- 
ons have  led  officials  to  take  a fresh  look  at 
prisoners  with  a view  to  their  possible  re- 
cruitment by  al-Qaeda.  Texas  has  taken  the 
process  to  an  extreme,  closely  monitoring  the 
state’s  114  prisons  for  signs  ofprisoner  mem- 
bership. 

The  increased  scrutiny  in  Texas  started 
when,  in  late  2001,  a Muslim  group  showed 
a video  tape  of  California  Imam  Al-Hajj 
Muhammad  Abdullah  preaching  a “Message 
to  the  Oppressed.”  The  message  blamed  Zi- 
onism, fascism,  imperialism,  and  the 
military-industrial  complex  for  the  9-11  at- 
tacks, exonerating  al-Qaeda  and 
characterizing  the  U.S.  response  to  the  at- 
tacks as  a war  against  Islam  and  Muslims. 
The  warden  of  the  Beto  Unit,  where  the  tape 
was  shown,  felt  the  political  content  was  in- 
appropriate for  a religious  prison  program 
and  brought  it  to  the  attention  of  other  prison 
officials. 

Texas  has  only  150  prisoners  ofMiddle 
Eastern  descent  among  its  150,000  prison- 
ers. However  it  has  7,600  prisoners  registered 
as  Muslim,  one  of  the  largest  Muslim  pris- 
oner populations  in  the  U.S. 

Texas  officials  claim  that  their  program 
of  closely  examining  prisoners’  mail  (espe- 
cially when  written  in  Arabic,  F arsi,  or  other 
Middle  Eastern  languages)  and  religious 
groups  allowed  into  the  prisons  has  had 
“some  successes,”  but  refuse  to  give  details. 
One  success  involved  a former  Iraqi  soldier, 
another  involved  a Texas  group  that  federal 
officials  believe  may  have  ties  to  terrorist 
organizations,  a third  involved  an  outside 
radical  group,  and  a fourth  involved  a pris- 
oner who  falsely  claimed  to  be  a member  of 
al-Qaeda. 

Other  states  have  expressed  nervousness 
about  possible  recruitment  by  al-Qaeda  in 
state  prisons.  However,  their  fears  appear  to 
be  overblown  as  most  of  the  time,  terrorist 
alerts  about  prisoners  are  false  leads.  One 
instance  is  the  Texas  prisoner  who  falsely 
claimed  to  be  a member  of  al-Qaeda.  Like- 
wise, Michigan  officials  discovered  state 
prisoners  sending  dried  toothpaste  to  federal 
officials  in  hoax  anthrax  letters.  Their  moti- 
vation: hopes  of  being  prosecuted  for  a 
federal  offense  and  being  transferred  to  a 
federal  prison  (which  have  better  living  con- 
ditions). 

In  September,  2003,  prison  officials  met 
at  a conference  sponsored  by  the  American 


Federation  of  State,  County,  and  Municipal 
Employees  in  Columbus,  Ohio.  There,  FBI 
supervisory  special  agent  Andrew  Black 
hosted  a program  on  the  threat  of  al-Qaeda 
recruitment  in  American  prisons.  However, 
Black  admitted  that  there  has  not  been  a 
single  documented  case  of  any  U.S.  prisoner 
having  joined  al-Qaeda  while  in  prison. 

Phil  Vermillion,  security  threat  group 
investigator  for  Ohio’s  prison  system,  noted 
that  there  were  1,200  Ohio  prisoners  who  are 
known  members  of  gangs  or  terrorist  groups 
in  Ohio  state  prisons.  These  include 
Hezbollah  and  the  Irish  Republican  Army 
according  to  Vermillion.  However,  Vermil- 
lion admitted  that  there  has  not  been  a single 
known  recruitment  for  al-Qaeda  in  an  Ohio 
prison.  Nor  has  anyone  been  charged  orpros- 
ecuted  for  these  alleged  gang  and  terrorist 
memberships. 


“There  is  no  crueler  tyranny  than  that 
which  is  perpetrated  under  the  shield  of 
law  and  in  the  name  of  justice.”  These 
words,  uttered  by  Charles-Louis  de 
Secondat,  Baron  de  Montesquieu,  in  1742, 
inspire  the  title  and  the  theme  of  Dorothy 
Rabinowitz’s  latest  book.  Rabinowitz, 
winner  of  the  200 1 Pulitzer  Prize  in  com- 
mentary and  a member  of  the  editorial 
board  and  a culture  critic  for  The  Wall 
Street  Journal , writes  about  the  waves  of 
hysteria  that  swept  America  in  the  1980’s 
and  1990’s  when  reports  of  bizarre,  ritu- 
alistic mass  sex  abuse  of  children  by  day 
care  workers  and  others  began  surfacing 
in  news  media  reports. 

Rabinowitz  tackles  cases  she  wrote 
about  in  The  Wall  Street  Journal.  Her  pri- 
mary focus  is  on  the  terrible,  blatant 
injustice  done  to  the  Amirault  family  of 
Malden,  Massachusetts,  but  she  also  de- 
tails the  cases  of  Kelly  Michaels,  Grant 
Snowden,  Dr.  Patrick  Griffin,  John 
Carroll,  and  the  mass  roundup  of  an  al- 
leged sex  ring  in  Wenatchee,  Washington. 
She  points  out  false  accusations  by  vin- 
dictive or  psychologically-disturbed 
persons  (or,  in  Kelly  Michaels’  case,  a mis- 
understanding blown  out  of  proportion) 


It  seems  disingenuous  for  prison  of- 
ficials to  lop  together  gang  members  and 
terrorists.  This  is  typical  of  the 
government’s  attempts  to  first  frighten  the 
public  into  conceding  more  power  and 
money  to  the  government  to  fight  the  “War 
on  Terrorism,”  regardless  of  whether  the 
battles  have  any  potential  for  affecting 
actual  terrorism.  Law  enforcement  offi- 
cials have  turned  both  “gang”  and 
“terrorism”  into  a cottage  industry  de- 
signed to  ensure  a free  flow  of  tax  dollars 
by  vastly  exaggerating  the  scope,  organi- 
zation and  effectiveness  of  gangs  and 
terrorist  organizations  alike.  Only  three 
things  are  certain  in  life:  death,  taxes,  and 
politicians  who  lie.  H 

Sources:  Daily  Legal  News;  Houston 
Chronicle;  USA  Today. 


combined  with  prosecutors’  absolute  re- 
fusal to  accept  defendants’  protestations 
of  innocence  and  children’s  denials  that 
anything  happened,  combined  with  so- 
called  “child  experts”  who  see  admissions 
of  guilt  in  denial  of  criminal  activity  and 
in  references  to  God,  and  combined  with 
a media  driven  to  tell  lurid,  sensational  sto- 
ries, resulted  in  the  traumatization, 
conviction,  and  imprisonment  of  innocent 
people.  Further,  in  convincing  young  chil- 
dren and  their  parents  that  the  children 
were  victims  of  sexual  abuse,  the  prosecu- 
tion “experts”  permanently  scarred  their 
psyches. 

For  anyone  interested  in  seeing  jus- 
tice done,  for  anyone  who  cares  about 
the  presumption  of  innocence  and  the 
right  of  due  process,  this  book  is  a 
scathing  indictment  of  the  American  le- 
gal system  in  its  treatment  of  accused 
sex  offenders.  This  book  should  be  on 
every  lawyer’s  desk  and  in  every  law 
school  curriculum  as  testimony  to 
prosecutorial  cupidity,  duplicity,  and 
malice,  rooted  in  the  “convict  at  any 
cost”  philosophy  that  underpins  the  gov- 
ernment side  of  the  criminal  legal 
system,  fl 
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BOP  Medical  Detainees  Not  Subject  to  PLRA 


In  a brief  per  curiam  opinion,  the  court 
of  appeals  for  the  Eighth  circuit  held 
that  a Federal  Medical  Center  detainee  in  Mis- 
souri was  exempt  from  the  administrative 
exhaustion  provisions  of  the  Prison  Litigation 
Reform  Act  (PLRA),  42  U.S.C.  § 1997e(a). 

The  court  held  that  civilly  committed 
detainees  are  not  ‘'‘prisoners”  within  the 


meaning  of  the  PLRA  and  thus  are  not  bound 
by  its  requirements  when  they  challenge  their 
conditions  of  confinement.  The  court  agreed 
with  Page  v.  Torrey,  201  F.3d  1136  (9th  Cir. 
2000)  that  the  PLRA  applies  only  to  people 
accused  or  convicted  of  violating  criminal 
laws.  The  district  court  had  dismissed  the  case 
for  failure  to  exhaust  administrative  remedies. 


The  court  of  appeals  reversed  the  dis- 
trict court’s  dismissal  of  the  plaintiff’s  case, 
holding  that  the  prison  trust  fund  account  pro- 
cedures of  28  U.S.C.  § 1915  do  not  apply  to 
civilly  committed  detainees.  The  case  was 
remanded  for  further  proceedings.  See: 
Perkins  v.  Hedricks,  340  F.3d  582  (8th  Cir. 
2003).  ■ 


Virginia  Prison  Vendors  Lose  Contracts  to  Out-of-State  Supplier 

by  Gary  Hunter 


Three  Virginia  retailers  who  made 
their  money  from  prisoner  earnings 
now  find  themselves  in  financial  trouble.  In 
August  2003,  when  the  Virginia  Department 
of  Corrections  (DOC)  relinquished  manage- 
ment of  prison  commissaries  to  St. 
Louis-based  Keefe  Supply  Co.,  three  Virginia 
vendors  filed  suit  against  the  prisons  in  Rich- 
mond Circuit  Court. 

Virginia  Smacks  Inc.,  Flighland  Beef 
Farms  and  Lee  Hartman  & Sons  have  liter- 
ally lost  millions  of  dollars  under  the 
privatization  package. 

Based  on  their  common  misery  the  three 
companies  brought  suit  against  the  DOC  al- 
leging that  the  privatization  deal  with  Keefe 
is  illegal  in  that  the  St.  Louis  Company  is 
allowed  to  benefit  from  cheap  prison  labor. 
“You  can’t  provide  inmate  labor  to  a private 
enterprise  as  a subsidy,”  said  lan  Wilson,  at- 
torney for  the  plaintiffs. 

Keefe  first  took  over  five  Virginia  pris- 
ons in  2002,  under  former  Corrections 
Director  Ron  J.  Angelone.  Department 
spokesman  Larry  Traylor  says  that 
privatization  centralizes  the  process,  is  more 
efficient  and  saves  the  state  money.  Keefe 
went  from  management  of  five  commissar- 
ies in  2002  to  thirty-seven  in  2003. 

Wilson  points  to  contract  documents  that 
show  that  the  privatization  package  always 
intended  to  provide  Keefe  with  “inmate  la- 
bor, at  a very  low  cost.”  He  argues  that  this 
practice  is  “inconsistent  with  the  statute  gov- 
erning the  department  of  corrections. ..it 
really  taints  the  program,”  he  says. 

However,  on  November  7,  2003  Chief 
Circuit  Judge  Melvin  R.  Hughes  Jr.  ruled  that 
the  plaintiff’s  argument  lacked  legal  stand- 
ing and  dismissed  the  case.  He  agreed  with 
Assistant  Attorney  General  Susan  Barr’s  con- 
tention that  the  plaintiffs  were  disgruntled 
because  they  “can’t  sell  their  products  in  the 
commissaries.  That  has  nothing  to  do  with 
whether  Keefe  uses  inmate  labor,”  she  said. 


In  2002  the  annual  earnings  for  Virginia 
Snacks  was  about  $750,000.  Company 
owner  Wayne  Saunders  says  the  new  con- 
tract with  Keefe  will  cost  him  90  percent  of 
his  business. 

“I’m  a taxpayer,  just  like  anybody  else,” 
said  Saunders.  “Why  should  a company 
headquartered  in  another  state  come  into  this 
state  and  run  small  businesses  like  us  out  of 
business?” 

John  Cosgrove, 
correctional-sales  man- 
ager for  Lee  Hartman  & 

Sons  complained  that 
there  was  no  opportu- 
nity for  competitive 
bidding.  Hartman  & 

Sons  supplied  radios 
and  electronics  to  Vir- 
ginia prisons  and  will 
lose  about  $400000  in 
annual  sales. 

Jay  Hersch,  owner 
of  Hightower  Beef, 
agrees  with  Cosgrove 
and  Saunders.  “There  is 
just  something  inher- 
ently wrong  with 
this. ..They  are  not  ex- 
ploring the  impact  on 
the  local  economy  of 
Virginia  businesses,”  he 
said.  Hersch  will  lose 
about  $175,000  per  year 
in  revenue. 

Hersch  goes  on  to 
say,  “What  I want  do  is 
stop  the  privatization.  I 
want  it  to  be  open  so  it 
is  competitive,  so  com- 
panies like  mine  have  a 
shot.” 

However,  as  long 
as  Keefe  is  paying  the 
DOC  a 6.5  percent 


monthly  commission  Jay  Hersch’s  argument 
will  fall  on  deaf  ears. 

“The  theoretical  proposition  that 
privatization  is  always  better  is  not  neces- 
sarily true,”  Hersch  insists. 

Don’t  feel  bad  Jay,  PLN  has  been  say- 
ing that  about  private  prisons  for  years.  H 

Source:  Richmond  Times-Dispatch 
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into  a secret  world  where  federal  prisoners  with  no  family 
or  friends  disappear  at  an  alarming  rate  - and  no  one 

notices  they’re  missing. 

U In  this  last  paced 
adventure  novel  a 
beautiful  woman 
j with  an  obedient 
Rottweiler,  a seventy 
year  old  pilot,  a 
charismatic  reporter, 
and  a mysterious 
wealthy  protector  of 
the  downtrodden  are 
unwittingly  summoned  to  the  aid  of  one  man  - who  through  a 
bureaucratic  mistake  is  drawn  into  a nightmare  where  men  become 
toys  of  an  evil  madman. 

Order  your  copy  autographed  by  author  David  Epperson! 
Bald  Eagle  Books 
P.O.  Box  232 
Trinity  Center,  CA  96091 

PLN  SPECIAL!  $29.99  (postage  paid) 

Hardcover  Only  - 505  pages  - Mailed  directly  from  the  publisher. 
(Please  include  25  word  or  less  inscription  you  would  like  the  author  to  write.) 

Visit  us  on  the  Internet: 
www.baldeaglebooks.com 

In  June,  look  for  A PRESENT  FROM  THE  FUTURE.  Prom  the 
night  sky  of  Sedona,  Arizona,  a young,  illiterate  drifter  receives 
a gift  of  unfathomable  power  and  knowledge.  Learn  how  the 
recipient  overcomes  the  wrath  of  Majestic  One  - a clandestine 
population  control  agency  - and  utilizes  this  power. 
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Jailhouse  Snitch  Enlisted  in  War  on  Terrorism  Behind  Bars 


Scott  Lee  Martin  couldn’t  help  him 
self.  After  a decade  locked  up  in  a 
half-dozen  federal  prisons  where  snitches,  rats, 
informants — or  whatever  the  regional  prison 
slang  calls  those  who  tell  on  others — are  de- 
tested, spat  upon,  beaten,  even  killed  for  their 
acts,  Martin  decided  to  become  the  honorable 
snitch.  “Whether  his  idiosyncratic  personal 
sense  of  honor  had  eroded  or  improved  is  un- 
clear,” reports  Benjamin  Weiser  of  the  New 
York  Times.  Reality,  however,  depends  on  your 
point  of  view  which,  in  turn,  depends  on 
whether  you’re  a prisoner  of  America’s  prison 
machine  or  a tough-on-crime  hardliner. 

Martin  wasn’t  confused  about  his  per- 
sonal sense  of  honor  in  1995  when  he  told  a 
Denver  federal  judge  that  “Everybody  wants 
to  go  home  from  prison,  but  not  everybody 
is  willing  to  go  home  at  the  expense  of  their 
honor.”  Five  years  later  he  wasn’t  confused 
when  he  decided  to  “play  the  system  as  much 
as  he  could,”  according  to  the  New  York 
Times.  A year  later  he  testified  against  a white 
prisoner  found  with  a weapon  in  USP  Marion 
after  a black  prisoner,  Terry  Lamar  Walker, 
was  stabbed  to  death — a hit  allegedly  sanc- 
tioned by  the  Aryan  Brotherhood.  Martin  also 
told  the  jury  how  prison  knives  were  con- 
structed from  such  items  as  door  frames  and 
light  fixtures.  How  cutting  tools  could  be 
made  from  stainless  steel  found  in  wristwatch 
backs  or  from  inside  pencil  sharpeners. 

Martin  was  found  with  a weapon  hid- 
den in  his  rectum,  arrested  in  the  same 
shakedown  at  USP  Marion  as  Walker’s  alleged 
killers,  and  received  3 7 more  months  in  prison 
for  his  trouble.  Apparently,  he  was  not  playing 
the  system  very  effectively.  Undeterred,  and 
his  snitch-jacket  established,  Martin  went  hunt- 
ing for  bigger  game,  since  telling  on  the  Aryan 
Brotherhood  was  just  a stepping  stone.  The 
hunt  would  last  just  a few  months  and  end  with 
Martin  offering  himself  to  the  FBI.  He  claimed 
he  could  win  the  confidence  of  al-Qaeda  con- 
spirators and  gather  incriminating  evidence. 
The  FBI  cleared  Martin  for  his  intelligence  en- 
terprise and  shipped  him  to  New  York. 


by  Bob  Williams 

It  was  only  weeks  before  the  September 
11, 2001,  attacks  on  the  Pentagon  and  World 
Trade  Center.  The  previous  fall,  a suspected 
Osama  Bin  Laden  aide,  Mamdouh  Mahmud 
Salim,  attempted  to  take  hostages  and  escape 
from  the  N ew  York  Metropolitan  Correctional 
Center  (MCC).  He  stabbed  a guard  through 
the  eye  with  a hard  plastic  comb.  As  9/1 1 ap- 
proached the  guards  were  still  on  high  alert  at 
the  high-security  federal  detention  center  in 
lower  Manhattan.  Four  Muslim  prisoners  and 
suspected  al-Qaeda  associates  were  awaiting 
trial  at  MCC  for  the  1998  East  Africa  bomb- 
ings of  American  embassies.  One  day  they  met 
Scott  Lee  Martin.  He  had  found  his  game. 

Martin  first  entered  the  Bureau  of  Pris- 
ons (BOP)  after  pleading  guilty  to  three 
Seattle  bank  robberies  in  1990.  He  was  just 
19.  Carrying  a ten-year  sentence,  he  was  sent 
to  his  first  federal  prison  in  Sheridan,  Or- 
egon. In  the  first  five  months  he  was  written 
up  23  times  for  such  violations  as  threaten- 
ing bodily  harm,  assault,  possessing 
dangerous  drugs,  setting  a fire,  and  possess- 
ing dangerous  weapons.  Indicted  on  LSD 
possession,  he  received  another  214  years. 

From  there,  Martin  toured  some  of  the 
country’s  many  federal  pens  including  stays 
in  Lompoc,  Lewisburg,  Leavenworth,  At- 
lanta, Marion,  and  Florence.  It  was  in  1995, 
after  pleading  guilty  to  possessing  an  1 1 -inch 
Plexiglas  knife  at  Florence,  which  he  told  a 
federal  judge  of  his  honor.  But  his  1999  USP 
Marion  experience  led  to  his  first  known  for- 
mal snitching  gig  and  against  the  Aryan 
Brotherhood.  Martin’s  suspected  affiliation 
was  with  the  white  supremacist  group  the 
Dirty  White  Boys.  In  all,  Martin  was  indicted 
three  times  for  crimes  inside  the  BOP  and 
received  over  100  write-ups  for  just  about 
every  violation  under  the  sun. 

As  a child,  Martin  skipped  school,  stole 
record  albums  and  cassette  tapes.  By  his 
youth  he  had  graduated  to  burglary,  theft,  and 
a $300-a-day  heroin  habit.  He  was  well  on 
his  way  to  his  BOP  future.  Once,  while  testi- 
fying in  court,  Martin  was  asked  if  he  was 
ever  a Boy  Scout.  Martin  replied:  “I  was  not. 
I was  a criminal.” 

And  what  better  cover?  A bad  guy  with 
access  to  bad  guys.  “Who  even  has  access  to 
bad  guys  other  than  bad  guys?”  said  an  un- 
named official  quoted  in  the  New  York  Tunes. 
“Here’s  a guy  who  doesn’t  need  a cover  story 
to  explain  his  being  in  prison,”  said  another 
unidentified  official,  “he  was  seen  as  against 
the  system.” 


The  information  Martin  gathered  from 
the  unsuspecting  accused  terrorists  went 
through  a “firewall”  established  by  the  United 
States  Attorney’s  Office  and  the  Federal  Bu- 
reau of  Investigation.  It  was  purpoertedly 
screened  by  prosecutors  and  FBI  agents  not 
part  of  the  terrorism  prosecution  to  ensure  it 
was  not  covered  under  the  terrorists  attor- 
ney-client privilege.  Just  what  information 
Martin  learned  and  provided  through  his 
statements  and  an  electronic  listening  device 
in  his  cell  is  unclear.  He  may  have  provided 
information  on  threats  on  a federal  witness’s 
life,  according  to  the  New  York  Times. 

Attorney  Joshua  L.  Dratel  filed  for  a new 
trial  on  behalf  of  his  client,  Wadih  el-Hage,  and 
el-Hage’s  three  terrorist  compatriots  based  on 
Martin  acting  as  a government  informant,  vio- 
lating their  right  to  counsel  and  due  process. 
Today,  the  peripatetic  Martin,  33,  is  persona 
non  grata  on  the  societal  plane.  In  other  words, 
even  the  New  York  Times  couldn’t  find  him. 

The  three  USP  Marion  prisoners 
charged  with  Walker’s  murder  saw  him  tes- 
tify against  them  as  they  faced  the  death 
penalty.  Not  surprisingly,  there  are  death 
threats  against  Martin,  according  to  yet  an- 
other jailhouse  informant. 

On  March  2,  2004,  a mistrial  was  de- 
clared in  the  prosecution  against  Sahakian, 
McIntosh  and  Knorr  as  the  jury  was  unable 
to  reach  a verdict  after  seven  months  of  trial 
and  8 days  of  deliberations.  The  government 
has  vowed  to  seek  a retrial  as  it  continues  to 
seek  the  death  penalty  against  the  defendants. 
The  Southern  reported  that  because  the  gov- 
ernment is  seeking  the  death  penalty,  the 
defense  costs  alone  in  the  first  aborted  trial 
are  over  $3  million.  Presumably  Martin  and 
other  informants  will  be  called  upon  to  re- 
peat their  testimony  in  the  second  case. 

Jailhouse  informants  are  prevalent 
throughout  America’s  carcereal  machine.  In 
the  Florence  federal  Administrative  Maximum, 
also  known  as  ADX,  “Supermax”  or  “Alcatraz 
of  the  Rockies,”  a once  secret  H-unit  was  es- 
tablished to  allow  secret  intelligence  gathering 
from  jailhouse  informants.  [PIN,  Apr.  2003, 
p.  16]  Martin  is  just  another  example  of  psy- 
chotic career  criminals  who  become  snitches 
to  continue  their  predatory  ways  a la  Sammy 
“the  Bull”  Gravano.  Maybe  Martin  is  sitting 
in  a cell  listening  to  the  criminal  exploits  of 
his  cellmate  and  preparing  a reprise  role  as 
the  honorable  snitch.  H 

Source:  New  York  Times,  The  Southern 
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Innocent  Ohio  Man  Paid  $750,000  for  10  Years  Imprisonment 

In  1991,  Jimmy  “Spunk”  Williams,  32,  imprisonment.  Despite  the  victim’s  recan-  Williams,  however,  has  not  been  able  to 
was  convicted  of  raping  a 12  year-old  tation,  prosecutors  maintained  Williams  was  enjoy  the  fruit  of  the  settlement,  as  the  judge 
girl,  and  sentenced  to  life  in  prison.  Will-  guilty.  After  a civil  trial,  a Summit  County  ordered  it  placed  in  escrow.  It  must  remain 
iams  was  appointed  attorney  Tom  Watkins  judge  declared  Williams  innocent,  allowing  there  until  a lawsuit  brought  by  Watkins 
to  represent  him  at  a December  2001  parole  him  to  pursue  his  compensation  claim.  Ne-  against  Williams  is  resolved.  Watkins  alleges 
hearing.  Convinced  ofWilliams’  innocence,  gotiations  with  the  state  ensued.  Williams  agreed  to  give  him  25  percent  of 

Watkins  set  up  a meeting  with  the  victim’s  In  May  2003,  Williams  fired  Watkins  af-  what  he  received  from  the  state  to  represent 
father.  Three  months  later,  the  girl  recanted  ter  rejecting  a settlement  offer  of  $538,000.  him  in  winning  the  declaration  of  innocence, 
her  identification  of  Williams.  She  main-  Williams  then  retained  Akron  attorney  Ed-  Gilbert  represents  Williams  in  that  suit,  and 
tained  she  was  raped,  but  admitted  in  court  ward  Gilbert.  In  September  2003,  Gilbert  he  claims  the  contingency  fee  is  invalid  be- 
she  had  never  seen  her  attacker’s  face.  In  negotiated  a $750,000  settlement  that  Will-  cause  Watkins  is  only  entitled  to  statutory 
February  2001,  a judge  set  Williams  free.  iams  accepted.  On  September  22,  2003,  the  fees  paid  by  the  state.  M 
Watkins  then  filed  suit  on  Williams’  be-  State  of  Ohio  agreed  to  pay  Watkins  $49,240 
half  to  seek  compensation  for  his  wrongful  and  Gilbert  $35,343  in  fees  for  their  work.  Source:  Daily  Legal  News. 

Tennessee  Officials  Pay  $450,000  to  Settle  Lawsuit 
in  Detainee’s  Murder  by  Guards 

by  David  M.  Reutter 


Wilson  County  and  City  of  Leba- 
non, Tennessee,  jail  officials 
agreed  to  pay  the  widow  of  Walter  Steven 
Kuntz  $450,000  to  settle  a lawsuit  that  charged 
jail  guards  beat  him  to  death.  Following  a traf- 
fic accident  in  January  2003,  Kuntz  was 
arrested  and  taken  to  the  Wilson  County  Jail. 
Several  hours  later,  he  was  found  in  a coma 
and  later  died  at  a local  hospital.  State  Medi- 
cal Examiner  Bruce  Levy  ruled  Kuntz ’s  death 
a homicide,  saying  Kuntz  died  of  blunt  force 
trauma  to  the  head  and  torso. 

Kuntz’s  widow,  Oletta  Lynn  Kuntz,  filed 
an  $80  million  civil  rights  suit  against  the 
county  and  city.  In  September  2003,  the  city 
and  county  settled  the  suit.  In  early  Novem- 
ber 2003,  Lebanon  City  officials  announced 
they  had  settled  with  Oletta  for  $50,000.  That 
information  was  released  only  after  The 
Tennessean  and  The  Lebanon  Democrat  filed 
suit  under  Tennessee’s  Public  Records  Act  to 
have  the  settlement’s  details  disclosed. 

County  officials,  however,  cited  a confi- 
dentiality agreement  between  the  parties  and 
a current  federal  and  state  investigation  into 
Kuntz’s  death  to  withhold  the  settlement’s 
details.  The  County  went  so  far  as  to  sue  in 
federal  court  to  block  release  of  the  settlement. 

Kuntz’s  death  spurned  investigations 
into  brutality  at  the  jail.  So  far,  two  guards 
have  pled  guilty  to  federal  charges.  In  No- 
vember 2003,  one  pled  guilty  to  civil  rights 
violations  for  beating  another  prisoner;  the 
other  guard  pled  guilty  to  lying  to  FBI  agents 
about  the  beating  of  a third  prisoner. 

In  mid-November  2003,  Wilson  County 
officials  capitulated  and  released  the  details 
of  the  Kuntz  settlement  to  resolve  the  public 


records  lawsuit.  The  details  reveal  a feel  both  organizations  beat  the  (heck)  out 
$400,000  settlement  from  the  county  to  of  Steven.”  | 

Oletta  in  Kuntz’s  death.  The  settlement’s 

amount,  however,  is  apparently  failing  to  Source:  The  Tennessean 
have  a deterrent  effect 


upon  law  enforcement  of- 
ficials. After  details  of  the 
settlement  were  made  pub- 
lic, Wilson  County  Sheriff, 
Terry  Ashe  said,  “The  first 
thing  that  hits  me  is,  it’s  a 
long  ways  from  $80  mil- 
lion. The  second  thing  is, 
it  doesn’t  hold  any  indi- 
vidual liable.  I don’t  know 
what  to  read  into  it  because 
I wasn’t  part  of  the  nego- 
tiations. It’s  the  insurance 
company’s  settlement.” 

Wilson  County  Mayor 
Robert  Dedman  said  the 
settlement  “seems  like  a 
whole  lot.”  Oletta  Kuntz’s 
attorney,  Blair  Durham,  dis- 
agreed. “No  amount  of 
money  is  ever  enough  to 
compensate  for  someone’s 
life,”  Durham  said.  He  also 
said  the  disparity  in  settle- 
ments between  the  County 
and  City  did  not  necessar- 
ily imply  a difference  in 
culpability.  “Our  investiga- 
tion made  it  appear  the  case 
was  easier  to  prove  against 
the  Sheriff’s  deputies  than 
the  Lebanon  police  officers,” 
said  Durham.  “We  honestly 
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Texas  Probation  Officer  Charged  With  Having 
Juvenile  Probationer’s  Baby 

by  Gary  Hunter 


Laura  Hernandez,  a 32  year  old  pro 
bation  officer,  was  arrested  October 
30,  2003  when  it  was  discovered  that  the  fa- 
ther of  her  child  was  only  16  years  old. 

The  boy  had  been  placed  on  proba- 
tion for  possession  of  an  unloaded  gun. 
Once  in  Hernandez’  custody  the  two  be- 
came intimate.  She  admitted  taking  the 
boy  to  a restaurant  and  to  the  movies.  She 
claimed  it  was  a reward  for  his  getting 
good  grades  in  school.  But  the  boy’s 
younger  siblings  told  their  mother  that 
they  had  seen  Hernandez  and  their  brother 
“with  their  clothes  off  in...  [his]  bedroom.” 

Hernandez’  original  story  was  that 
the  baby’s  father  was  a 29  year  old  man 


from  Laredo.  But  the  former  Fort  Worth 
probation  officer’s  story  fell  apart  when 
the  16-year  boy’s  mother  realized  the 
truth. 

For  a time  the  youth  had  hinted  at  being 
a father.  His  mother  initially  dismissed  the 
idea  until  she  discovered  the  baby’s  picture 
in  her  son’s  wallet. 

“It  had  a name  and  a date  on  there,”  she 
said.  “We  didn’t  know  anyone  named 
Hernandez,  and  so  I put  two  and  two  together 
and  thought,  ‘Oh  my  God.’” 

According  to  his  mother,  the  boy  had 
also  “bragged  about  being  a father  and  get- 
ting a fake  birth  certificate  to  make  it  appear 
he  is  now  1 8 instead  of  1 7.” 


After  the  mother  contacted  Hernandez’ 
supervisor  with  her  concerns,  a search  of 
Hernandez’  office  turned  up  altered  birth 
certificates  that  appeared  to  confirm  the  boy’s 
story. 

Ultimately,  Hernandez  was  required  to 
submit  to  DNA  tests  which  confirmed  the 
boy’s  paternity. 

Hernandez  turned  herself  in  after  a war- 
rant was  issued  for  her  arrest.  She  is  charged 
with  sexual  assault  of  a child  under  17  and  is 
free  on  $7,500  bond.  If  convicted  the  ex-pro- 
bation  officer  could  be  sentenced  to  20  years 
in  prison  and  a $10,000  fine.® 

Source:  Dallas  Morning  News 


$252,000  Awarded  in  Kansas  Prisoner’s  Suicide 


The  suicide  of  Scotty  Ray  Sisk,  a pris- 
oner at  Kansas’  Shawnee  County 
Department  of  Corrections  (KDOC)  has  re- 
sulted in  an  award  of  $252,000  to  his 
parents.  On  July  6,  1999,  Sharon  Sisk 
called  the  prison  and  told  guard  Joel 
Manzanares  that  she  thought  her  son  was 
suicidal  and  had  written  a suicide  note. 
Manzanares  advised  her  that  her  son  was  not 
suicidal.  Manzanares,  however,  ordered  other 
guards  to  search  Sisk’s  cell  for  such  a note. 
After  a suicide  note  was  found,  Manzanares, 


interviewed  Sisk,  finding  him  suicidal  and 
ordering  him  placed  on  suicide  watch. 

Sisk  was  placed  in  a hard  lock  down 
room  and  given  a standard  issue  wool  blan- 
ket because  a suicide  prevention  blanket  was 
not  available.  The  hard  lock  down  room  con- 
tained a metal  switch  plate  with  a slot  in  it  to 
the  left  of  the  door.  Such  a plate  was  not  avail- 
able in  a suicide  rubber  room,  which  is  to  be 
used  by  procedure  if  available.  The  rubber 
rooms  were  empty  at  the  time  of  Sisk’s  place- 
ment. Between  10:15  and  11:30  p.m.  that 
night  of  placement,  Sisk 
hung  himself  with  strips 
from  the  wool  blanket 
wrapped  around  the 
switch  plate. 

A jury  held  that 
guards  were  not  deliber- 
ately indifferent  to  Sisk’s 
medical  needs,  but  found 
Manzanares  negligent  for 
placing  Sisk  in  the  hard 
lock  down  room  with  the 
wool  blanket.  They  also 
found  guards  Ryan  Redd 
and  Andrew  Johnson  neg- 
ligent in  their  supervision. 
The  jury  awarded  $2,000 
for  funeral  expenses  and 
$10,000,000  in  non-eco- 
nomic  damages. 

The  Sisks  sought  a 
new  trial  on  the  § 1983 
deliberate  indifference 
claim  because  it  was  con- 


trary to  the  evidence.  The  district  court  found 
the  jury  could  have  believed  or  disbelieved 
the  evidence  presented  on  the  issue.  As  the 
evidence  was  adequate  to  support  the  jury’s 
verdict,  the  court  held  that  verdict  was  not 
illogical  or  contrary  to  the  weight  of  the  evi- 
dence. 

Specifically,  the  court  noted  no  evidence 
was  presented  that  other  suicidal  prisoners 
had  attempted  to  hang  themselves  via  the 
switch  plate. 

The  Court  found  it  was  required  to  re- 
duce the  non-economic  award  under  the 
Kansas  Tort  Claims  Act  (KTCA).  The 
KTCA  holds  that  when  governmental  agen- 
cies “are  liable  for  damages  caused  by  the 
negligent  or  wrongful  act  or  omission  of  any 
of  its  employees  while  acting  within  the 
scope  of  their  employment  under  circum- 
stances where  the  governmental  entity,  if  a 
private  person,  would  be  liable  under  the  laws 
of  this  state.”  Under  Kansas  law,  a private 
person  could  only  be  held  liable  for  up  to 
$250,000  in  non-pecuniary  damages  in  a 
wrongful  death  action.  No  such  cap  exists  un- 
der § 1983. 

While  the  KDOC  had  no  capacity  to  be 
sued  in  this  action,  it  affirmatively  represented 
it  would  pay  an  award  against  the  defendants. 
The  Court  also  held  that  as  the  § 1983  claim 
failed,  the  Sisks  were  not  entitled  to  an  award 
of  attorney  fee  costs  under  42  U.S.C.  § 1988. 
Accordingly,  the  court  upheld  the  jury’s  ver- 
dict, but  reduced  the  total  damages  award  to 
$252,000.  See:  Estate  of  Siskv.  Manzanares, 
272  F.Supp.2d  1265  (D.  Kan.  2003).  ■ 
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Dismissal  of  Prisoner’s  Divorce  Petition 
Is  Abuse  of  Discretion 


A Texas  state  court  of  appeals  has 
eversed  the  dismissal  for  want  of 
prosecution  of  a Texas  prisoner’s  divorce 
action.  Joe  Lee  Buster,  a Texas  state  pris- 
oner, filed  a suit  for  divorce.  He  was 
unable  to  locate  his  wife,  so  he  could  not 
serve  her.  He  was  also  unable  to  obtain 
service  by  publication,  despite  repeated 
attempts  to  do  so.  After  eighteen  months 
on  the  district  court’s  docket,  the  court  dis- 
missed the  suit  for  want  of  prosecution. 
Buster  appealed. 


The  court  of  appeals  held  that  Buster 
had  done  all  he  could  reasonably  do  to 
prosecute  the  case.  He  had  filed  numer- 
ous requests  for  assistance  in  serving 
process.  He  had  requested  appointment  of 
counsel,  as  authorized  by  Texas  Govern- 
ment Code  § 24.016,  to  assist  him  in 
service  of  process.  He  had  asked  for  a 
bench  warrant  to  appear  at  the  hearing  on 
dismissal,  or,  in  the  alternative,  to  be  al- 
lowed to  appear  via  affidavit  or  other 
alternative  means.  “Seemingly  there  was 


a complete  breakdown  in  communication 
between  the  trial  court  and  Buster,  and 
because  of  Buster’s  status  as  an  indigent 
and  an  inmate,  he  could  not  reasonably 
remedy  the  situation."  Thus,  the  court  of 
appeals  concluded,  the  trial  court  abused 
its  discretion  when  it  dismissed  Buster’s 
petition  for  want  of  prosecution.  The  dis- 
missal was  reversed  and  the  case  returned 
to  the  trial  court  for  further  proceedings. 
See:  In  Re  Marriage  of  Busts  r,  155  S.W.3d 
141  (Tex. App. -Texarkana  2003).  | 


Ohio  Native  American  Prisoner  Granted  Injunction 

to  Grow  Long  Hair 

by  David  M.  Reutter 


An  Ohio  federal  district  court  has 
granted  a prisoner  at  Ohio’s  Madi- 
son Correctional  Institute  (MCI)  a preliminary 
injunction  that  allows  him  to  grow  his  hair  in 
accordance  with  his  religious  beliefs.  Prisoner 
C omelius  Wayne  Hoevenaar  is  a N ative  Ameri- 
can of  Cherokee  ancestry.  According  to  his 
religious  beliefs,  his  ancestors  guide  him  in 
life  as  well  as  in  his  religious  practices.  As 
such,  connecting  to  his  ancestors  is  a key  as- 
pect of  his  religion.  Having  long  hair  is 
essential  to  his  religious  practices  because 
hair  is  the  key  to  receiving  positive  energies 
and  connecting  to  his  ancestors  through  the 
ceremonies  he  performs.  He  believes  that 
his  hair  is  also  what  connects  him  to  the  “Red 
Road  of  Life,”  or  the  path  to  spirituality. 
Prison  officials  did  not  contest  the  sincerity 
of  Hoevenaar’s  religious  beliefs. 

Hovenaar  alleged  MCI’s  grooming  regu- 
lations that  requires  a prisoner  hair  not  to 
extend  over  the  ears  or  shirt  collar  violates 
his  rights  under  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  and  the  First 
Amendment.  First,  the  court  analyzed  the 
RLUIPA  claim,  which  holds  a government 
entity  that  accepts  federal  funds  or  grants 
shall  not  impose  a substantial  burden  on  the 
religious  exercise  of  a person  in  an  institu- 
tion unless  the  government  demonstrates  a 
compelling  government  interest  and  the  regu- 
lation  is  the  least  restrictive  means  of 
furthering  that  interest. 

The  Court  held  MCI’s  hair  regulation 
placed  a substantial  burden  on  the  practice 
on  Hovenaar’s  religion.  The  court  further 
held  MCI  has  a compelling  governmental 
interest  in  the  regulation.  The  Court  said  a 


blanket  ban  on  growing  a full  head  of  long 
hair  is  necessary  because  of  the  ways  that  a 
full  head  of  hair  can  be  modified  to  alter  a 
prisoner’s  appearance,  making  him  more  dif- 
ficult to  locate  quickly  upon  an  escape. 

However,  the  Court  held  the  grooming 
regulation  is  not  the  least  restrictive  means 
to  fulfill  the  governmental  interest. 
Hoevenaar  testified  that  growing  a 
“Kouplock"  would  meet  his  religious  needs. 
A kouplock  is  a two-inch  square  of  hair  that 
grows  at  the  base  of  the  skull.  The  Court 
held  MCI  could  grant  an  exception  to  the 
grooming  policy  to  allow  a kouplock  and 
meet  its  interest  because  a kouplock,  unlike 
a full  head  of  hair,  does  not  allow  a prisoner 
a full  range  of  options  to  change  his  appear- 
ance. The  Court  held  Hoevenaar  is  likely  to 
succeed  on  the  RLUIPA  claim. 

The  Court  then  analyzed  the  First 
Amendment  claim  under  the  four-prong  test 
in  Turner  v.  Safely,  107  S.  Ct.  2254  (1987). 
The  Court  held  there  is  a valid,  rational  con- 
nection for  the  grooming  regulation.  The 
Court  found  Hoevenaar  had  a kouplock  as 


an  alternative  means  to  the  regulation,  no 
prison  resources  would  be  expended  on  that 
alternative,  and  that  alternative  could  be  ac- 
complished with  de  minimus  burden  on  the 
prison.  While  the  Court  held  that  three  factors 
weigh  in  Hoevenaar’s  favor,  the  first  factor 
heavily  outweighs  these  factors.  Thus,  the 
Court  found  it  is  unlikely  Hoevenaar  would 
prevail  on  the  First  Amendment  claim. 

Nonetheless,  the  Court  held  Hoevenaar 
would  suffer  irreparable  injury  to  his  rights 
under  RLUIPA.  Accordingly,  the  Court 
granted  Hoevenaar  a preliminary  injunction 
allowing  him  to  grow  a kouplock.  See: 
Hoevenaar  v.  Lazaroff  276  F.  Supp.  2d  811 
(S.D.  Ohio  2003).  ■ 
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DOJ  Investigation:  Conditions  in  Arkansas  Prisons  Unconstitutional 

by  Michael  Rigby 


Conditions  at  the  McPherson  and 
Grimes  Correctional  Units  in  New- 
port, Arkansas  are  unconstitutional,  the  U.S. 
Department  of  Justice  concluded  after  an  18- 
month  investigation.  According  to  the 
investigation  report,  dated  November  25, 
2003,  investigators  found  that  prisoners  at 
both  units  experienced  deliberate  indiffer- 
ence to  their  serious  medical  needs,  were  not 
adequately  protected  from  physical  harm  and 
sexual  assault,  and  were  exposed  to  unsani- 
tary and  unsafe  conditions. 

McPherson  is  the  state’s  only  women’s 
prison.  Built  to  house  roughly  600  prison- 
ers, it  held  approximately  700  at  the  time  of 
the  investigation.  Grimes  housed  young  men 
from  16-24  years  of  age.  The  units  are  part 
of  a single  complex.  Both  are  comprised  of 
barracks-style  dormitories  (which  have  been 
found  unconstitutional  as  far  back  as  1970). 

Originally  operated  by  Wackenhut  Cor- 
rections Corporation,  the  state  resumed 
control  of  the  prisons  in  July  2001  after  re- 
fusing to  pay  for  increased  operating 
costs — but  the  problems  persist. 

Medical  Care 

Medical  care  at  the  prisons,  which  is 
provided  by  Correctional  Medical  Services 
(CMS),  was  found  to  be  seriously  deficient. 

For  instance,  asthmatics’  access  to 
chronic  care  was  impeded  by  a CMS  policy 
prohibiting  medical  personnel  from  ordering 
inhalers,  instead  requiring  the  prisoners  to 
report  to  the  infirmary  when  they  experienced 
breathing  problems.  However,  prisoners  re- 
ported that  the  guards  who  controlled  access 
to  the  infirmary  routinely  denied  them  ad- 
mittance— a practice  investigators 
determined  could  result  in  avoidable  fatali- 
ties. 

Hepatitis  C treatment  was  not  provided 
at  either  prison  due  to  “fiscal  efficacy,”  ac- 
cording to  medical  staff.  Although 
cost-effectiveness  is  a legitimate  factor,  the 
report  noted,  treatment  decisions  must  “be 
based  on  thorough  medical  assessments”  as 
well. 

Acute  care  was  a major  problem  at  the 
McPherson  women’s  prison.  Arkansas  De- 
partment of  Corrections  (ADC)  and  CMS 
policy  requires  prisoners  to  be  seen  within 
24  hours  of  submitting  a sick  call  request 
(SCR).  Medical  staff  admitted  the  24  hour 
requirement  was  rarely  met,  but  insisted  that 
most  prisoners  were  seen  within  72  hours. 


The  investigation  determined,  however,  that 
“virtually  no  one”  was  seen  within  72  hours, 
and  found  instances  of  prisoners  waiting  as 
long  as  2 or  3 weeks.  Moreover,  some  pris- 
oners actually  received  disciplinary  reports 
because  their  symptoms  disappeared  before 
being  seen. 

Acute  care  was  further  limited  by 
McPherson’s  sick  call  hours — 1 1 :00  p.m.  to 
4:00/5:00  a.m. — which  required  prisoners, 
most  of  whom  work,  to  choose  between  sleep 
and  medical  attention. 

In  the  segregation  units  of  both  prisons, 
the  absence  of  SCR  boxes  meant  prisoners 
had  to  convey  SCRs  through  security,  possi- 
bly impeding  “timely  access  to  medical  care 
by  allowing  [guards]  to  serve  as  gatekeepers 
for  medical  services.” 

Investigators  also  found  that  prisoners 
with  serious  medical  conditions  were  often 
“not  referred  to  a doctor  or  a hospital  in  a 
timely  manner,”  despite  a CMS  policy  requir- 
ing prisoners  to  be  seen  by  a doctor  if  they 
reported  the  same  complaint  twice.  More- 
over, no  mechanism  existed  at  either  prison 
to  ensure  prisoners  were  referred  to  special- 
ists when  necessary.  Medical  staff  could  not 
even  track  many  recommendations  because 
they  had  not  been  recorded. 

According  to  the  report,  one  HIV  posi- 
tive prisoner  with  chest  pains  and  shortness 
ofbreath  waited  two  days  to  see  a nurse,  only 
to  be  sent  back  to  her  dorm.  She  was  hospi- 
talized 12  hours  later  and  found  to  have  a 
potentially  fatal  HIV-related  infection. 

Prisoners  at  both  units  were  denied  ba- 
sic dental  services  by  CMS,  which  performed 
“as  a matter  of  practice,”  only  extractions. 

The  above  noted  deficiencies  in  medi- 
cal care  were  exacerbated  by  inadequate 
staffing,  said  the  report.  For  instance,  CMS 
employed  only  one  doctor  to  treat  the  two 
units’  1,300  prisoners.  This  practice  of  short- 
staffing is  used  by  CMS  nationwide  to 
increase  profits. 

Mental  Health  Care 

The  investigation  revealed  inadequate 
mental  health  care  at  both  prisons.  Problems 
were  pervasive  at  McPherson  where  investi- 
gators “uncovered  constitutional  violations 
throughout  the  mental  health  care  delivery 
system....” 

Investigators  found  that  McPherson 
prisoners  were  generally  not  seen  for  2-4 
weeks  after  requesting  mental  health  ser- 


vices, creating  a risk  that  undiagnosed  and 
untreated  mentally  ill  prisoners  could  harm 
themselves  or  others.  The  mental  health  staff 
also  failed  to  schedule  regular  appointments 
for  prisoners  even  when  clinically  indicated, 
or  to  properly  monitor  prisoners  taking  psy- 
chotropic medication. 

Mental  health  care  was  especially  defi- 
cient in  McPherson’s  11-bed  Special 
Programs  Unit  (SPU),  which  houses  prison- 
ers with  severe  mental  illness.  Prisoners  in 
SPU  received  little  meaningful  treatment, 
generally  1 hour  of  group  therapy  every  1-2 
weeks. 

According  to  investigators,  one  mentally 
ill  woman  at  McPherson  was  “placed. in  a 
restraint  chair  for  more  than  45  hours  with- 
out proper  justification.”  Although  she  was 
allowed  to  walk  every  two  hours,  the 
manufacturer’s  instructions  warned  against 
using  the  chair  for  more  than  8-10  hours  and 
advised  direct  medical  supervision  for  longer 
use.  “This  did  not  occur.” 

In  the  segregation  unit  at  Grimes,  psy- 
chiatric evaluations  were  performed  in  front 
of  the  prisoners’  cells,  where  noise  and  a lack 
of  privacy  could  hinder  responses  and  pos- 
sibly result  in  “incomplete  or  inadequate 
mental  health  assessments,”  the  report 
noted. 

Investigators  deemed  the  suicide  cells 
at  both  prisons  unfit  for  suicidal  prisoners. 
Bunks  were  not  bolted  down,  panic  buttons 
didn’t  work,  there  were  no  intercoms  or  sur- 
veillance cameras,  and  the  small  windows 
mounted  in  the  solid  cell  doors  prevented 
adequate  supervision. 

Psychiatric  staffs  at  both  units  were  un- 
qualified to  provide  proper  care.  For  instance, 
McPherson’s  SPU  was  managed  by  a single 
bachelor ’s-level  social  worker  who  was  un- 
qualified and  incapable  of  providing  “all  of 
the  necessary  mental  health  services.” 

Security,  Protection,  and  Sanitation 

Contraband  was  a problem  at  both  pris- 
ons. At  Grimes,  for  instance,  guards 
confiscated  14  shanks,  one  ice  pick,  and  a 
box  cutter  in  June  2002.  This  failure  to  con- 
trol contraband  and  a lack  of  oversight  by 
guards  allowed  a prisoner  to  be  stabbed  in 
one  of  the  barracks  on  April  4,  2002.  No 
guards  were  present  during  the  attack.  Cer- 
tainly more  security  problems  existed  at  the 
prisons,  but  the  report  released  to  the  public 
was  heavily  censored  in  this  section. 
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Prisoners  were  not  adequately  protected 
at  either  prison,  where  lapses  in  supervision, 
privacy  violations,  and  substandard  investi- 
gations “create  an  atmosphere  conducive  to 
misconduct  and  abuse.”  Thirteen  incidents 
of  sexual  misconduct  or  abuse  were  reported 
between  July  200 1 and  August  2002,  accord- 
ing to  the  report,  which  noted  several  specific 
instances. 

On  June  13,  2002,  a McPherson  pris- 
oner was  sexually  assaulted  by  a nursing 
assistant.  The  assault,  perpetrated  in  an 
unmonitored  examination  room,  lasted  5 or 
6 minutes.  The  nursing  assistant  confessed 
and  was  fired.  Several  days  later,  a guard  and 
a prisoner  were  discovered  in  a broom  closet 
about  to  have  sex.  An  investigation  revealed 
the  two  had  been  sexually  active  for  more 
than  a month.  The  guard  was  fired. 

At  Grimes,  a female  sergeant  was  fired 
in  the  Spring  of  2002  for  calling  a former 
prisoner.  Supervisors  said  the  two  were  in- 
volved in  a sexual  relationship  while  the  man 
was  at  Grimes.  On  May  8, 2002,  another  fe- 
male guard  was  fired  after  she  was  caught  in 
a “compromising  position”  with  a prisoner. 

Unsanitary  and  unsafe  conditions  ex- 
isted in  the  food  service  programs  of  both 
prisons,  but  appeared  to  be  worse  at 
McPherson.  At  McPherson,  investigators 
found  that  dishes,  food  trays,  pots,  and  pans 


were  not  properly  cleaned  or  sanitized.  More- 
over, inadequate  hand  washing  facilities  and 
a dearth  of  trash  cans  rendered  guards  and 
prisoners  subject  to  disease.  The  walk-in 
coolers  were  dirty,  one  containing  pools  of 
blood  from  thawed  meat.  The  walk-in  freezer 
was  also  dirty. 

Recommendations 

The  report  recommended  a number  of 
remedial  measures  to  bring  the  prisons  up 
to  constitutional  standards.  For  medical 
care  these  measures  included  increasing 
on-site  physician  coverage;  providing  suf- 
ficient staffing;  implementing  a quality 
improvement  program;  implementing  pro- 
grams to  ensure  that  existing  chronic  care 
protocols  are  followed  and  that  asthmat- 
ics receive  inhalers  and  are  allowed  access 
to  the  infirmary;  implementing  policies 
and  procedures  for  hepatitis  C treatment; 
ensuring  special  needs  prisoners  are 
scheduled  for  and  transported  to  outside 
consults  and  that  the  consultants’  recom- 
mendations are  followed;  and  enforcing 
“existing  dental  care  policy  to  provide  [a] 
full  array  of  dental  services....” 

Mental  health  care  recommendations 
included  ensuring  that  mental  health  staff 
make  regular  rounds  in  segregation  and  “pro- 


vide accurate  diagnoses  and  timely  imple- 
ment treatment  plans”;  ensuring  that 
mental  health  requests  are  responded  to  in 
a timely  manner  and  providing  a confiden- 
tial environment  for  testing  and 
counseling  where  appropriate;  ensuring 
adequate  on-site  psychiatrist  supervision; 
improving  monitoring  and  treatment  of 
seriously  mentally  ill  prisoners;  providing 
appropriate  housing  for  suicidal  prisoners; 
implementing  a quality  improvement  sys- 
tem; and  ensuring  the  restraint  chair  is 
used  appropriately. 

Security  and  protection  recommenda- 
tions included  providing  adequate  security 
staffing;  installing  security  cameras;  revis- 
ing investigative  procedures;  “[regularly 
reviewing]  grievances  for  allegations  of 
sexual  misconduct  or  harassment,  and  [con- 
ducting] full-scale  investigations  where 
appropriate”;  and  restricting  unsupervised 
prisoner  movement. 

Sanitation  recommendations  included 
training  kitchen  workers  in  safety  and  food 
handling  procedures  and  ensuring  proper 
cleaning  and  sanitization  of  “dishes  and  uten- 
sils, food  preparation  and  storage  areas,  and 
vehicles  and  containers  used  to  transport 
food.”  ■ 

Source:  DO J report 


Washington  Prisoners  Get  Credit  for  Time  Spent  at  Liberty 


The  Washington  State  Supreme 
Court  has  held  that  prisoners  mis- 
takenly released  early  by  the  State 
Department  of  Corrections  (DOC)  are  en- 
titled to  credit  against  their  sentences  for  the 
time  they  spend  out  of  custody.  In  so  ruling, 
the  state  supreme  court  adopted  the  federal 
equitable  doctrine  of  “credit  for  time  at  lib- 
erty.” 

In  September,  1998,  Michael  W.  Roach 
was  sentenced  to  prison  on  two  cause  num- 
bers by  the  Thurston  County  Superior  Court 
in  Olympia,  Washington.  Roach  was  sentenced 
concurrently  to  13  months  incarceration  for 
trafficking  in  stolen  property  on  one  cause  and 
3 1 months  for  burglary  and  related  crimes  on 
the  other.  On  May  3, 1999,  after  a paperwork 
snafu,  the  DOC  mistakenly  released  Roach 
18  months  early.  Roach  had  no  post-release 
supervision. 

On  May  13,  1999,  the  DOC  realized  its 
mistake  and  tried  to  locate  Roach  to  serve 
the  remainder  of  his  time.  However,  Roach 
had  moved  to  Indiana  without  the  DOC 
knowing  where  he  had  gone.  The  DOC  then 
obtained  an  arrest  warrant  for  Roach,  which 
Indiana  police  discovered  when  they  stopped 
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Roach  on  a traffic  violation  in  April  2002. 
Roach  was  later  extradited  to  Washington  to 
serve  the  remainder  of  his  sentence. 

Roach  filed  a Personal  Restraint  Peti- 
tion challenging  his  re-incarceration,  which 
Division  II  of  the  Washington  State  Court  of 
Appeals  denied.  The  state  supreme  court, 
however,  accepted  the  case  on  discretionary 
review. 

On  discretionary  re- 
view, the  state  supreme 
court  considered  several 
federal  court  rulings 
which  hold  that  if  prison 
officials  mistakenly  re- 
lease a prisoner  before  all 
his  time  is  served, 
through  no  fault  of  the 
prisoner,  the  prisoner  is 
entitled  to  day-for-day 
credit  for  every  day  he 
was  out  of  custody.  This 
federal  doctrine  is  called 
the  “credit  for  time  at  lib- 
erty” doctrine  and  is 
based  on  principles  of 
fairness. 


The  State  Supreme  Court  ultimately 
adopted  that  doctrine  and  applied  it  to 
Roach’s  case,  holding  that  he  had  served  the 
remainder  of  his  sentence  while  at  liberty  in 
Indiana.  Therefore,  the  DOC  was  ordered  to 
immediately  release  Roach  from  custody. 
See:  In  re  Roach,  74  P.3d  134  (Wash.  2003). 


Criminal  Justice  Forum 


The  talk  show  Rush  should  have  listened  to. 
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Tennessee  Supreme  Court  Holds  No  Procedural  Protection 

Needed  for  $5  Fine 

by  Matthew  T.  Clarke 


On  August  23,  2003,  the  Supreme 
Court  of  Tennessee  (SCTN)  held 
that  30-days  punitive  segregation  followed 
by  administrative  segregation  of  unstated  du- 
ration were  not  “atypical  and  significant” 
events  in  prison  life  and  being  so  punished 
did  not  raise  a liberty  interest  allowing  pris- 
oners to  challenge  the  disciplinary  procedure 
in  court.  A $5  fine  was  also  insufficient  to 
raise  a property  interest  to  challenge  in  court. 
However,  allegations  that  the  prison  officials 
failed  to  follow  disciplinary  procedures  were 
cause  for  issuing  a common  law  writ  of  cer- 
tiorari. 

Edward  Tharpe  and  Tony  Willis,  Ten- 
nessee state  prisoners,  were  cellmates.  Acting 
on  the  tip  of  a confidential  informant,  prison 
officials  found  pliers  in  their  cell  and  charged 
them  with  the  disciplinary  offense  of  at- 
tempted escape.  Both  were  found  guilty  and 
given  30-days  punitive  segregation,  unspeci- 
fied administrative  segregation,  and  a $5  fine. 
Both  exhausted  administrative  remedies  and 
filed  a joint  petition  for  common-law  writ  of 
certiorari  challenging  their  convictions  in 
chancery  court. 

The  chancery  court  granted  prison  offi- 
cials’ motion  to  dismiss  under  Tennessee 
Rule  of  Civil  Procedure  12.02(6)  for  failing 
to  state  a claim  for  relief  because  the  punish- 
ments assessed  “are  not  atypical  in  relation 
to  the  ordinary  incidents  ofprison  life.”  The 
prisoners  appealed.  The  court  of  appeals  up- 
held the  chancery  court.  The  prisoners 
appealed  to  the  SCTN. 

The  SCTN  upheld  the  lower  courts  with 
regard  to  the  constitutional  claims.  It  specifi- 
cally held  that,  even  though  Tennessee  state 
prisoners  have  a property  interest  in  the 
money  in  their  prison  trust  funds,  “the 
government’s  interest,  including  fiscal  and 
administrative  burdens  of  providing  addi- 
tional process,  outweigh  the  petitioner’s 
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interest  in  his  five  dollars.”  This  conflicts 
with  Barone  v.  Hatcher,  984  F.Supp.  1304 
(D.NV  1997)  [PLN,  Nov.  1998,  p.22]. 

The  SCTN  also  noted  that  the  petition- 
ers had  alleged  that  the  prison  officials  had 
failed  to  follow  their  own  disciplinary  pro- 
cedures by  failing  to  give  them  adequate 
notice  of  the  charges  against  them,  failure  to 
grant  them  access  to  exculpatory  evidence, 
and  failing  to  conduct  an  independent  assess- 
ment of  the  credibility  of  the  confidential 
informant,  in  violation  of  TDOC  Policy  Nos. 
502.01  (VI)  (A)(3)(c),  (E)(2)(c)(3), 

(E)(2)(c)(6),  and  (E)(2)(e).  On  review  of  a 
Rule  12.02(6)  dismissal,  the  court  must  take 
all  the  allegations  in  the  petition  as  true.  Vio- 
lations of  the  TDOC  policies  are  not 
violations  of  the  state  or  federal  constitution. 
However,  they  do  state  a cause  of  action  for 
issuing  a common-law  writ  of  certiorari  if 
the  violations  substantially  prejudiced  the  pe- 


The  California  Court  of  Appeal  found 
that  former  Governor  Davis’s  rever- 
sal of  the  grant  of  parole  for  a second  degree 
murderer  was  not  wholly  supported  by  “some 
evidence,”  and  returned  the  case  for  a new 
review  by  recently-elected  Governor  Arnold 
Schwarzenegger. 

Ernest  Smith,  a California  state  prisoner 
serving  17-life  for  second  degree  murder,  was 
found  suitable  for  parole  in  2001  by  the 
Board  of  Prison  Terms  (BPT).  However, 
Governor  Davis  reversed  the  BPT.  Smith 
then  won  a writ  of  habeas  corpus  in  the  Santa 
Clara  County  Superior  Court  on  grounds  that 
Governor  Davis  had  a blanket  “no  parole 
policy,”  that  his  decision  violated  ex  post 
facto  protections  and  that  there  was  not 
“some  evidence”  to  support  his  decision. 

Relying  upon  In  re  Rosenkrantz,  29 
Cal.4th  616  (2002)  [PLN,  July  ’03,  p.30],  the 
court  found  that  although  the  body  of  statis- 
tics was  now  more  fully  developed,  the  same 
conclusion  followed,  i.e.,  that  the  governor 
had  a selective  — but  not  an  absolute  — 
policy  on  lifer  parole  reversals. 

Again  relying  upon  Rosenkrantz , the 
court  found  the  ex  post  facto  claim  [that  the 


titioner.  For  instance,  no  notice  of  the  charges 
would  be  “patently  prejudicial.”  If  the  peti- 
tioners received  some  notice,  but  not  the 
24-hours  notice  required  by  policy  or  timely 
notice,  but  of  different  charges,  the  prejudi- 
cial nature  of  the  notice  would  depend  upon 
the  particular  shortcomings  of  the  challenged 
notice.  Because  the  degree  of  prejudice  could 
not  be  determined  from  the  record,  the  case 
was  returned  to  the  chancery  court  for  a de- 
termination of  the  substance  of  the  claims. 
Therefore,  the  case  was  upheld  in  part,  and 
reversed  in  part,  and  returned  to  the  chan- 
cery court  with  instructions  for  that  court  to 
issue  the  writ  of  certiorari  directing  the  de- 
fendants to  file  the  record  of  the  disciplinary 
proceedings  and  address  the  substance  of  the 
claims  after  the  record  is  filed.  See:  Willis 
v.  Tennessee  Department  of  Correction,  No. 
M2000-01397-SC-R11-CV  (Term.  8-27-03). 


governor’s  reversal  power  was  enacted  after 
Smith’s  crime]  had  been  rejected  by  the  Cali- 
fornia Supreme  Court.  [Note:  Rosenkrantz 
is  presently  pursuing  this  claim  in  U.S.  Dis- 
trict Court.] 

As  to  what  evidence  supported  the 
governor’s  reversal,  the  court  found  there 
was  evidence  supporting  some,  but  not  all, 
of  the  factors  cited  by  the  governor.  How- 
ever, because  the  governor’s  reversal  was 
predicated  upon  the  combination  of  the  cited 
factors,  the  court  was  unable  to  say  that  ab- 
sent the  unsupported  factors,  the  same 
conclusion  would  have  been  drawn.  Accord- 
ingly, the  appellate  court  affirmed  the 
superior  court’s  writ  — but  ordered  a differ- 
ent disposition.  Instead  of  ordering  Smith’s 
release  onto  parole,  the  court  remanded  the 
case  back  to  the  governor  for  a new  review. 
The  court  noted  this  would  not  be  an  “idle 
act”  (citing  In  re  Mark  Smith,  109 
Cal.App.4th  489  (2002))  because  in  the 
meanwhile,  former  Governor  Davis  had  been 
replaced  by  Governor  Schwarzenegger,  and 
his  decision  would  thus  be  new  and  inde- 
pendent. See:  In  re  Ernest  Smith,  114  Cal. 
App.  4th  343,  7 Cal.  Rptr.  3d  655  (2003).  ■ 


California’s  New  Governor  Must  Reconsider 
Former  Governor’s  Parole  Reversal 

by  John  E.  Dannenberg 
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Washington  Failure  to  Disclose  Prison-Phone-Rate  Suit  Dismissed, 

State  Supreme  Court  Grants  Review 

by  Sam  Rutherford 


Division  I of  the  Washington  State 
Court  of  Appeals  has  affirmed  a 
trial  court  dismissal  of  an  action  challenging 
phone  companies’  failure  to  disclose  the  rates 
for  collect  calls  made  by  Washington  prison- 
ers. Relief  was  denied  because  the  plaintiffs 
did  not  bring  the  appropriate  agency  into  the 
suit  and  did  not  cite  the  agency’s  regulations, 
as  set  out  below. 

Sandy  Judd  and  Zuraya  Wright  received 
collect  calls  from  a family  member  in  a Wash- 
ington prison  [PLN  editor  Paul  Wright].  Tara 
Herivel,  an  attorney  and  prison  reform  activ- 
ist, received  calls  from  many  Washington 
prisoners.  The  phone  service  providers  use 
an  “alternate  operator”  system  (a  recording 
directing  call  recipients  to  press  1 to  accept 
the  call).  Rates  for  such  calls  are  very  high, 
but  the  recording  did  not  disclose  this. 

The  plaintiffs,  unhappy  about  the  lack 
of  warning  about  the  rates,  sued  the  phone 
companies  in  the  King  County  Superior 
Court.  They  sought  injunctive  and  monetary 
relief  under  state  telecommunications  and 
consumer  protection  laws.  After  the  suit  was 
filed,  all  the  prison  phone  companies  began 


providing  rate  information  either  as  part  of 
the  recorded  message  or  as  a touch  tone  op- 
tion. This  mooted  the  equitable  relief  claims. 
The  superior  court  dismissed  the  suit  for  fail- 
ing to  state  a claim  upon  which  relief  could 
be  granted  because  only  the  phone  compa- 
nies were  sued,  without  including  as  a 
defendant  the  Washington  Transportation 
and  Utilities  Commission  (WUTC),  and 
without  mention  of  the  WUTC’s  regulations. 
Plaintiffs’  motion  for  class  certification  is 
pending  the  outcome  of  this  appeal.  The 
plaintiffs  appealed. 

The  court  of  appeals  held  that  RCW 
80.36.520  directs  the  WUTC  to  promulgate 
rules  requiring  alternative  operator  phone 
service  providers  to  disclose  the  rates  for 
calls  made  via  that  system.  The  court  also 
recognized  that  RCW  80.36.530  and  the 
Washington  Consumer  Protection  Act, 
Chapter  19.86  RCW,  provide  statutory  and 
actual  damages  for  failure  to  disclose  rates 
as  required  by  WUTC  regulations. 

However,  the  court  concluded  that  be- 
cause RCW  80.36.520  directs  the  WUTC  to 
create  rules  governing  rate-disclosure,  any 


lawsuit  challenging  the  same  must  be  brought 
under  the  statutes,  as  well  as  the  governing 
WUTC  regulation.  The  court  held  that  the 
first  challenge  must  be  in  the  WUTC,  with 
that  agency  to  be  made  a defendant  in  the 
case,  as  its  failure  to  create  or  enforce  an  ap- 
propriate regulation  would  be  the  legal  basis 
for  such  a case.  The  court  also  found  that  the 
only  way  to  bring  the  WUTC  into  such  a suit 
is  through  the  Washington  Administrative 
Procedure  Act,  RCW  34.05.510,  a statute  the 
plaintiffs  had  not  cited. 

On  that  basis,  the  appellate  court  af- 
firmed the  superior  court’s  dismissal  of  the 
case.  One  judge  dissented  and  would  have 
reversed  the  lower  court.  See:  Judd  v.  Ameri- 
can Tel.  & Tel.  Co.,  116  Wn.App.  761,  66 
P.3d  1102  (2003). 

The  Washington  Supreme  Court  has  ac- 
cepted the  case  on  discretionary  review,  and 
oral  argument  was  heard  on  March  6,  2004. 
The  court  agreed  to  decide  whether  non  dis- 
closure of  the  phone  rates  provides  a cause 
of  action  for  damages  under  the  Consumer 
Protection  Act.  PLN  will  report  the  eventual 
outcome  of  this  case.  | 


Indiana  Appeals  Court  Allows  Prisoner  to  Sue  to  Receive  Pornography 


The  Court  of  Appeals  of  Indiana, 
partly  reversing  the  Marion  Supe- 
rior Court,  held  that  an  Indiana  Department 
of  Corrections  (DOC)  prisoner  can  sue  the 
DOC  for  its  refusal  to  let  him  receive  porno- 
graphic material. 

Jerry  Montgomery  is  a DOC  prisoner  at 
the  Indiana  State  Prison  (ISP).  He  sought  to 
receive  via  mail  pornographic  material  de- 
picting sexual  penetration,  citing  Indiana 
Code  11-11-3-6,  which  prohibits  DOC  from 
“excluding]  printed  matter  on  the  grounds 
it  is  obscene  or  pornographic  unless  it  is  ob- 
scene under  Indiana  law.”  ISP  officials  denied 
his  request  citing  DOC  policy. 

Montgomery  sued  ISP,  DOC,  the  State 
Personnel  Advisory  Board,  the  Indiana  Civil 
Rights  Commission,  and  the  DOC  Commis- 
sioner in  Marion  Superior  Court  citing 
statutory  and  constitutional  rights  violations. 
The  State  of  Indiana  moved  to  dismiss  for 
lack  of  subject-matter  jurisdiction  and  fail- 
ure to  state  a claim.  Montgomery  moved  for 
default  judgment  because  the  State  failed  to 
answer  his  complaint  (under  Indiana  law,  a 
motion  to  dismiss  is  not  a responsive  plead- 


ing). The  trial  court  dismissed  holding  that 
it  lacked  jurisdiction  to  review  DOC’s  “in- 
ternal administrative  decisions.” 
Montgomery  appealed. 

The  Court  of  Appeals  held  that  although 
the  trial  court  could  not  review  the  DOC’s 
administrative  procedures  and  orders, 
Montgomery’s  claims  were  rooted  in  statu- 
tory and  constitutional 
rights  claims  allegedly 
violated  by  DOC  policies 
and  procedures.  In  such 
case,  the  trial  court  had 
subject-matter  jurisdic- 
tion over  the  complaint. 

The  appeals  court  re- 
jected Montgomery’s 
claim  that  he  was  entitled 
to  default  judgment,  cit- 
ing procedural  grounds. 

The  court  also  affirmed 
dismissal  of  the  State  Per- 
sonnel Advisory  Board 
and  Indiana  Civil  Rights 
Commission  as  defen- 
dants. 


The  Superior  Court’s  dismissal  was  af- 
firmed in  part,  reversed  in  part,  and  remanded 
for  further  proceedings.  This  is  not  a ruling 
on  the  merits  of  the  claim.  See:  Montgom- 
ery v.  Indiana  Department  of  Correction,  794 
N.E.2d  1124  (2003).  ■ 

Additional  source:  Associated  Press 
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Alabama:  On  February  3, 2004,  Phillip 
Brown,  23,  a former  state  prisoner,  boarded 
a work  release  bus  transporting  prisoners  to 
work  and  abducted  prisoner  Okoni  Lattimore, 
28,  at  gunpoint.  Lattimore  later  turned  him- 
self in  to  prison  officials.  Fie  suffered  a severe 
beating,  including  the  loss  of  several  teeth. 
Brown  had  been  released  from  the  same 
prison  Lattimore  is  held  at  less  than  five 
weeks  earlier.  No  motive  was  given  for  the 
attack. 

Arizona:  On  February  25,  2004, 
Kathleen  Liden,  33,  a guard  with  the  Arizona 
Department  of  Juvenile  Corrections  was  ar- 
rested charges  of  sexually  abusing  a minor 
for  allegedly  having  sex  with  a male  juvenile 
prisoner  in  her  care. 

California:  On  February  21, 2004,  Miles 
Woodford,  44,  a guard  at  the  Solano  State 
Prison  in  Vacaville  was  shot  and  killed  by 
local  police  when  he  pointed  a gun  at  a fe- 
male deputy  outside  his  home.  Woodford  had 
been  drinking  heavily  at  the  time  of  the  inci- 
dent and  when  his  children  told  him  police 
were  outside  their  home,  he  loaded  a gun  and 
went  outside  to  point  it  at  police.  Police  were 
at  the  home  to  investigate  two  911  calls. 

Canada:  On  February  7,  2004,  twenty 
prisoners  at  the  Edmonton  Institution  in 
Alberta,  a maximum  security  prison,  seized 
control  of  a section  of  the  prison.  Prison  of- 
ficials claim  the  take-over  occurred  when  a 
prisoner  assaulted  a guard  and  the  prisoners 
then  refused  to  be  locked  down.  Prison  offi- 
cials negotiated  a retreat  by  the  prisoners  who 
agreed  to  return  to  their  cells. 

Colorado:  On  February  10,2004,  Daniel 
Gallegos,  30,  a former  guard  at  the  state  run 
Denver  Women’s  Correctional  Facility  was 
sentenced  to  four  years  in  prison  and  eight 
years  probation  after  being  convicted  of  rap- 
ing two  female  prisoners  at  the  facilty  and 
forcing  them  to  perform  oral  sex  on  him  in 
prison  closets,  storerooms  and  stairwells. 
Despite  pleading  guilty  to  the  rapes,  Gallegos 
denied  the  assaults  occurred.  A fact  that 
troubled  judge  Gloria  Riva  but  apparently  not 
enough  to  reject  the  deal. 

Colorado:  On  February  12,  2004,  fed- 
eral prosecutors  charged  Rebecca  Miller,  30, 
with  two  misdemeanor  counts  of  having  sex 
with  a male  prisoner  in  a treatment  room  at 
the  Federal  Correctional  Complex  in  Flo- 
rence. Miller  was  employed  by  the  Bureau  of 
Prisons  as  a nurse  when  the  incidents  occur. 
Prosecutors  claim  Miller  performed  fellatio 
and  had  intercourse  with  the  prisoner. 

Colorado:  On  February  3,  2004,  Scott 
Glenn,  a part  time  jail  guard  at  the  Chaffee 
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county  jail  in  Salida  was  suspended  from 
work  for  shocking  jail  prisoner  Thomas 
Montoya,  42,  with  a taser  gun  during  weap- 
ons practice  at  the  jail.  Tasers  use  50,000 
volts  of  electricity  to  incapacitate  people. 
Glenn  claimed  Montoya  volunteered  to  be 
tasered  as  part  of  the  class.  Sheriff  Tim 
Walker  said  “There’s  no  way  a detention 
officer  should  ever  use  an  inmate  in  that 
capacity.” 

Colorado:  On  September  15,  2003, 
Rutendra  Raghunandan,  32,  a guard  at  the 
state  run  Denver  Women’s  Correctional 
Facilty  shot  and  killed  himelf,  his  wife 
Lolita  and  their  two  sons,  Akash,  10  and 
Rene,  5.  Raghunandan  had  been  released 
from  jail  after  being  arrested  on  domestic 
violence  charges  for  previously  attacking 
Lolita. 

Florida:  On  August  6, 2003,  Anthony 
Johnson,  39,  was  convicted  of  attempted 
murder  for  brutally  stabbing  Miriam  Lopez, 
30,  a mental  health  nurse  at  the  Everglades 
Correctional  Facility  on  February  11, 2003. 
Johnson  used  an  8 inch  shank  to  repeatedly 
stab  Lopez,  who  suffered  serious  injuries 
from  which  she  had  physically  recovered 
from  at  the  time  of  trial.  Johnson  was  al- 
ready serving  more  than  400  years  in  prison 
on  prior  convictions. 

Florida:  On  December  25,  2003,  170 
prisoners  at  the  Union  Correctional  Insti- 
tution in  Raiford  became  seriously  ill  from 
food  poisoning  after  eating  a spoiled  Christ- 
mas dinner  of  roast  turkey.  The  meal  was 
prepared  by  Aramark,  a private,  for  profit 
food  company  with  a track  record  of  un- 
sanitary food  practices.  Two  prisoners 
required  hospitalization. 

Kentucky:  On  January  30,  2004,  wa- 
ter service  was  restored  to  the  Kentucky 
State  Penitentiary  in  Eddyville  three  days 
after  a lighting  strike  ruptured  the  line  lead- 
ing to  the  prison  from  a 300,000  water  tank 
that  supplies  the  prison  with  water.  In  the 
meantime,  prisoners  and  staff  at  the  maxi- 
mum security  facility  drank  bottled  water 
and  prisoners  formed  bucket  brigades  for 
water  to  flush  toilets. 

Michigan:  On  March  25,  2004, 
Marcus  Johnson,  34,  a guard  at  the  Federal 
Correctional  Center  in  Milan  was  charged 
in  federal  court  with  accepting  $2,015  in 
bribes  in  exchange  for  bringing  unspecified 
contraband  into  the  prison  and  allowing  him 
to  make  unmonitored  calls  from  a staff  tele- 
phone. 

Michigan:  On  March  25,  2004,  Rob- 
ert Nitz,  41,  died  of  sepsis  in  the  prison 


hospital  in  Jackson.  Nitz  stabbed  himself  in 
the  stomach  and  ultimately  died  from  the  in- 
fection that  resulted.  Nitz  was  seriously 
mentally  ill  and  had  stabbed  himself  in  the 
stomach  more  than  40  times  in  prisons  and 
mental  institutions.  A story  on  his  life  by  the 
Detroit  Free  Press  in  2002  estimated  that  the 
multiple  surgeries  caused  by  his  self  inflicted 
wounds  cost  more  than  $1  million  to  treat. 
Nitz  had  been  serving  a 20  year  sentence  for 
arson.  In  a pathetic  commentary  on  the  treat- 
ment of  the  mentally  ill  in  American  prisons, 
news  reports  stated  that  Nitz  had  previously 
served  8 years  of  a two  year  sentence  when 
he  repeatedly  had  his  sentence  extended  as  a 
result  of  his  self  mutilation. 

Mississippi:  On  February  20,  2004,  an 
amended  indictment  filed  in  federal  court  in 
Jackson  alleged  that  state  supreme  court  jus- 
tice Oliver  Diaz  Jr.,  was  charged  with  trying 
to  extort  money  from  lawyers  with  cases  pend- 
ing before  the  court  where  their  client  had 
been  awarded  $9,000,000.  Diaz  allegedly  used 
lawyer  Paul  Minor  as  an  intermediary  in 
soliticitng  the  bribes,  which  the  lawyers  re- 
fused. Minor  and  Diaz  were  charged  in  2003 
with  fraud,  bribery  and  racketeering  charges 
along  with  two  other  judges  and  Diaz’s  ex 
wife. 

Missouri:  On  January  29,  2004,  Mark 
Brown,  a prisoner  who  had  escaped  from  po- 
lice in  Sullivan,  broke  into  a home  to  elude 
police.  To  his  misfortune,  he  was  captured  by 
Joshua  Cary,  14,  who  went  to  investigate  the 
noise  of  Brown’s  entry  with  a sword.  As  soon 
as  Cary  threatened  to  stab  him,  Brown  sur- 
rendered and  was  handed  over  to  police. 

Nebraska:  On  Februry  2, 2004,  Michael 
McGuire,  escaped  from  the  Tecumseh  State 
Correctional  Institution  where  he  was  serv- 
ing time  for  rape,  robbery  and  kidnapping 
convtictions,  during  a hospital  visit.  Two  pis- 
tols were  planted  in  the  restroom  of  the 
hospital  where  McGuire  retrieved  them  and 
used  them  to  take  the  two  escorting  guards 
hostage,  take  the  prison  van,  flee  and  then  left 
the  prison  guards  handcuffed  to  a tree.  On 
February  7,  McGuire  was  captured  in  down- 
town Omaha  after  exchanging  gunfire  with 
police.  No  one  was  injured. 

New  York:  On  Fbemary  3, 2004,  Nicho- 
las Zimmerman,  27,  and  Steven  Finely,  26, 
prisoners  at  the  Sing  Sing  Correctional  Facil- 
ity in  Ossining,  a prison  guard  and  four 
outside  confederates  were  charged  with  at- 
tempted escape.  In  a bizarre  series  of  mishaps, 
Zimmerman  plotted  the  escape  with  guard 
Quangtrice  Wilson,  with  whom  he  had  a ro- 
mantic relationship.  Wilson  agreed  to  give 
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Zimmerman's  girlfriends  outside  the  prison 
extensive  information  about  security  within 
the  prison,  including  security  procedures, 
layout  of  buildings,  a digital  copy  of  her 
prison  identification  card  and  a cellphone  for 
Zimmerman  to  plan  the  escape.  In  exchamge, 
Wilson  received  several  thousand  dollars 
worth  ofbribes.  Several  attempts  to  walk  into 
the  prison  disguised  as  guards  and  walk  out 
with  the  prisoners  failed  for  various  reasons, 
including  that  the  plotters  arriving  too  late 
for  shift  change,  one  of  Zimmerman’s  girl- 
friends hyperventilating  upon  entering  the 
prison.  The  plot  eventually  unraveled  on  the 
third  attempt  when  one  of  the  conspirators 
attempted  to  enter  the  prison  and  a guard 
noticed  the  blue  badge  on  his  uniform  was 
raised,  not  flat  like  that  of  most  guards.  When 
he  told  the  inquiring  guard  he  was  a transfer 
from  another  prison  the  guard  sent  him  to 
the  warden’s  office.  He  then  fled  the  prison, 
leaving  his  fake  DOCS  identification  behind 
in  the  process.  Ron  Kuby,  the  attorney  who 
represents  Zimmerman  in  his  post  convic- 
tion appeals  told  the  media  “Mr.  Zimmerman 
would  not  seek  to  escape  from  prison.  That 
is  why  he  has  lawyers.”  Zimmerman,  a rap- 
per from  Queens  who  records  under  the  name 
Puzz  Pacino,  is  serving  a 15  year  sentence 
for  weapons  possession. 

North  Carolina:  On  December  1,2003, 
Brunswick  county  jail  guards  Shady  Daniels 
III,  23,  was  charged  with  a felony  for  raping 
prisoner  Pamela  Jo  Rinehart,  26,  and 
Moraima  Cortes,  31,  was  charged  with  a 
misdemeanor  of  willful  failure  to  discharge 
her  duties  for  opening  the  door  to  the  dormi- 
tory, removing  Rinehart  from  there  and 
allowing  her  to  have  consensual  sex  with 
Daniels  in  the  jail’s  nursing  station  which 
was  not  under  camera  surveillance. 

Pennsylvania:  On  February  3,  2004, 
Delaware  county  jail  lieutenant  Victor  Law 
was  fired  by  the  Geo  Corporation,  formerly 
known  as  the  Wackenhut  corporation,  for 
beating  a prisoner  without  provocation.  This 
is  the  latest  in  a series  of  misconduct  inci- 
dents at  the  jail  since  it  was  privatized  in 
1996. 

Pennsylvania:  On  December  29, 2003, 
Shawn  Gilmore,  34,  shot  and  killed  Vivian 
Figueroa,  34,  at  a North  Philadelphia  half 
way  house  operated  on  behalf  of  the  state 
Department  of  Corrections  by  Liberty  Man- 
agement. Gilmore  then  shot  and  killed 
himself.  Both  Gilmore  and  Figueroa  were 
employees  of  Liberty  Management  and 
worked  at  the  halfway  house. 

Pennsylvania:  On  February  5,  2004, 
Bucks  county  prison  investigator  Joseph 
Schuck,  48,  pleaded  guilty  to  two  counts  of 


providing  former  prisoner  Brian  Flaherty 
with  the  powerful  pain  killer  Oxycontin,  one 
count  of  using  a telephone  for  criminal  ac- 
tivity and  one  count  of  using  his  position  as 
a public  official  to  break  the  law.  Schuck,  a 
retired  Philadelphia  police  man  had  been 
hired  by  the  prison  as  its  lead  investigator  in 
2002.  The  plea  came  in  the  midst  of  a trial. 

Texas:  On  December  8,  2003,  Joel 
Zamora,  the  chief  jailer  of  the  Cameron  county 
jail,  was  convicted  in  state  court  by  a jury  on 
charges  that  he  had  inappropriate  sexual  con- 
tact with  two  female  prisoners  at  the  jail. 

Vermont:  On  March  24,  2004,  DOC 
Commisisoner  Steve  Gold  announced  the 
DOC  was  investigating  reports  that  a Spring- 
field  fire  department  employee  supervising 
a female  prisoner  work  crew  was  giving  the 
prisoners  cigarettes  in  exchange  for  nude 
photographs  of  themselves.  The  women  are 
minimum  security  prisoners  housed  in  the 
Southeast  Correctional  Facility  who  work  in 
the  community  during  the  day  and  return  to 
prison  in  the  evenings.  The  Vermont  DOC 
recently  banned  all  tobacco  products. 

West  Viginia:  On  January  26,  2004, 
Robert  Hill,  25,  attempted  to  escape  from  the 
South  Central  Regional  Jail  in  Charleston  by 
greasing  his  165  pound  body  with  soap, 
breaking  the  window  in  his  cell  and  trying 
to  crawl  through  the  6 inch  wide,  3 foot  high 
window.  Instead,  Hill  was  trapped  in  the  win- 
dow for  four  hours  before  guards  rescued 
him.  He  suffered  minor  injuries  where  his 
rib  cage  had  become  stuck  in  the  window. 
He  was  later  charged  with  felony  escape.  H 
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Inside  U.S.  Immigration  Prisons 
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“Dow  sheds  light  on  the  netherworld 
of  immigration  detention,  and  com- 
pels us  to  confront  how  we  treat  the 
most  vulnerable  and  voiceless  among 
us.  His  work  is  a clarion  call  for  justice 
from  behind  bars  by  those  who  have 
been  sentenced  to  serve  time  without 
having  ever  committed  a crime.” 
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Minnesota  Pay-To-Stay  Programs  Don’t  Deliver 


Minnesota  counties  are  finding  out 
that  charging  prisoners  for  stay- 
ing in  jail  is  not  the  cash  cow  they  had  hoped 
for. 

Forcing  prisoners  to  pay  for  their  own 
incarceration  has  become  a national  trend. 
In  the  summer  of 2003  the  Minnesota  legis- 
lature followed  suit,  enacting  legislation 
allowing  counties  to  implement  so  called 
pay-to-stay  programs. 

As  a number  of  Minnesota  counties  can 
attest,  however,  these  programs  are  rarely 
cost-effective.  Olmstead  County  was  able  to 
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collect  only  2%  of  the  $546,000  billed  to  pris- 
oners in  the  first  four  months  of  its  program. 

Even  then  the  county  doled  out  $13,000 
in  operating  costs  to  collect  $7,26 1 in  fees.  The 
county  is  now  attempting  to  curb  costs  by 
eliminating  its  sliding  scale  fee  of  up  to  $70 
and  implementing  a flat  $25  fee.  “I  think  the 
public  needs  to  understand  that  there  is  a good 
lesson  here,”  said  Olmstead  County  Commis- 
sioner Paul  Wilson.  “Even  with  the  best  of 
intentions  you  can’t  get  blood  from  a turnip.” 

But  some  counties  are  still  trying.  Like 
Olmstead,  Sherburne  County  has  also  col- 
lected only  about  2%  of  the  boarding  fees 
charged  in  the  first  year,  but  officials  there 
are  not  dissuaded.  “A  dollar  derived  from 
people  who  pay  to  stay  is  a dollar  that  tax- 
payers don’t  have  to  contribute,”  said  Chief 
Deputy  Scott  Gudmundson.  “Certainly  it’s 
worth  it.  If  it’s  a buck,  it’s  a buck.”  Appar- 
ently it  doesn’t  matter  to  Gudmundson  if  it 
costs  $2  to  collect  it. 

Some  cash-strapped  counties  have  re- 
sorted to  unorthodox  methods  of  collecting 
fees.  Several  counties  have  hired  collection 


agencies.  Prisoners  at  the  Dakota  County  Jail 
receive  a flyer  that  screams  “Pay  to  Stay  Spe- 
cial!!!” and  instructs  them  to  contact  a jail 
official  to  “find  out  your  special  rate.”  Pris- 
oners settling  up  within  seven  days  of  being 
freed  receive  a 25%  discount. 

Counties  have  long  saddled  prisoners 
with  a variety  of  fees.  Charging  for  room  and 
board  is  just  the  latest  trend.  Sadly,  prison- 
ers are  typically  the  very  ones  who  can  least 
afford  such  fees.  “I  had  many  homeless  cli- 
ents, people  sleeping  under  highway 
bridges,”  said  former  Hennepin  County  pub- 
lic defender,  John  Stuart,  now  Minnesota’s 
chief  public  defender.  “How  they  are  ex- 
pected to  come  up  with  money  to  pay  a 
booking  fee,  a jail  fee,  a probation  fee  and  a 
law  library  fee  is  beyond  me.” 

Readers  should  note  that  previous  issues 
otYV.Vhavc  reported  successful  class  action 
suits  challenging  some  county  jail  attempts 
to  impose  booking  fees  on  arrested  prison- 
ers. See  index  for  cases.  | 

Sources:  Startribune.com,  Associated  Press 
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ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  733  1 5th  St.  NW 
Ste  620,  Washington,  DC  20005. 

Hepatitis  C Awareness  News 
Bi-monthly  newsletter  on  Hepatitis  C and  HIV/ 
HCV.  Free  on  request,  but  stamp  donations  wel- 
come. Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  Yearly  sub:  $9  for  pris- 
oners; $15  for  free  people  and  $30  for  profes- 
sionals. Write:  FPLP,  PO  Box  660-387,  Chuluota 
Florida  32766. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes  info 
about  injustices  resulting  from  mandatory  sen- 
tencing laws.  $10  annual  prisoner  donation  for 
FAMM-gram.  Write:  FAMM,  1612  K Street  NW 
#1400,  Washington  DC  20006. 

November  Coalition 

Newspaper  published  4-times  a year  reporting 
on  information  related  to  ending  the  drug  war, 
releasing  prisoners  of  the  drug  war  and  restor- 
ing civil  rights.  Yr  sub:  $6  prisoners;  $25  free 
people.  Members  receive  the  Razor  Wire.  Write: 
November  Coalition,  795  South  Cedar,  Colville, 
WA99114. 


Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and  re- 
leased rape  survivors  & activists  available  for  AL, 
A Z,  CA  CO,  FL,  GA,  IL,  LA,  OK,  OR,  MI,  MS, 
NC,  NY,  TX,  WI  or  Nationwide.  Specify  state  with 
request:  Stop  Prisoner  Rape,  6303  Wilshire  Blvd. 
#204,  Los  Aigeles,  CA 90048.  Donations  welcome. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 
issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write:  Jus- 
tice Denied,  PO  Box  881,  Coquille,  OR  97423. 

Amnesty  International 

Compile  information  about  prisoner  torture,  beat- 
ings, rape,  etc.,  to  include  in  reports  about  U.S.  pris- 
ons distributed  worldwide.  Write:  Annesty  Inter- 
national, 322  8th  Ave.,  New  York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification, 
and  services  for  parents  and  children.  Write:  Cen- 
ter for  Children  of  Incarcerated  Parents,  PO  Box 
41-286,  Eagle  Rock,  CA  90041. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  re- 
porting on  prisoner  issues  in  OR,  WA,  ID,  MT, 
UT,  NV  and  WY.  $7  yr  prisoners;  $15  all  oth- 
ers. Write:  WPP,  PO  Box  40085,  Portland,  OR 
97240.  Write  for  info  about  reports  related  to 
imprisonment. 
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Prison  Legal  News’  Book  Store 


1 Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Legal  Research  ($19.95  value!) 

3.  Prison  Nation  ($19.95  value!) 

4.  Everyday  Letters  & Rocet’s  Thesaurus  ($21.98  value!) 

Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by 

Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 
Comprehensive  and  easy  to  understand  guide  on  researching  the  law. 
Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions, 
library  exercises  and  practice  research  problems.  Especially 
valuable  for  novice  pro  se  litigants.  1005  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 

Herivel  and  Paul  Wright,  332  pages.  $19.95.  Exposes  the  dark 

side  of  America's  ‘lock-em-up’  political  and  legal  climate.1041 

Everyday  Letters  For  Busy  People,  $15.99  AND  Roget’s  Thesaurus, 
$5.99.  $21.98  value!  See  the  description  of  these  two  books 
elsewhere  on  this  page.  1048  & 1045  


The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Banett,  Nolo  Press,  608  pages.  $34.99.  Explains 
what  happens  in  a criminal  case  from  being  arrested  to  sentencing,  & what  your  rights 
are  at  each  stage  of  Hie  process.  Uses  an  easy  to  understand  question  & 
answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  represent 
yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say  it,  where  to 
stand,  etc.  (written  specifically  for  civil  cases — but  it  lias  much  mate- 
rial  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark  Main  Street  Books,  288  pages. 
$15.95.  Explains  the  writing  of  effective  com  plaints,  responses, 

briefs,  motions  and  other  legal  papers.  1035  I 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dictionary  includes 
over  8,500  legal  terms  covering  all  types  of  law.  Explains  words  with 

many  cross-references.  1036  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1046  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  1 1,000  words  listed  alphabetically 
linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  parts  of 
speech  shown  for  every  main  word.  Covers  all  levels  of  vocabu- 
lary and  identifies  informal  and  slang  words.  1045  LJ 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  en- 
tries. $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  geo- 
graphical and  biographical  entries.  Includes  latest  business  I 

and  computer  terms.  1033  l__l 

Spanish-Engiish/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish.  All  entries 
listed  from  A to  Z.  Hundreds  of  new  words.  Includes  Western 
Hemisphere  usage.  1034  L_1 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers,  hifo  on 
high  school,  vocational,  paralegal,  law,  college  and  graduate 
courses.  One  of  a kind  prisoner  resource.  1047  l__l 


• Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  j 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

:2.  Actual  Innocence  ($9.99  value)  j 

• 3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  j 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  ■ 

updated  pb.,  by  Barry  Scheck  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a ! 
! regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  • 

conduct  and  the  system  that  ensures  those  abuses  continue.  1030  |__1 ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  I 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 

; Includes  many  letters  to  government  agencies  and  officials.  • 

Many  tips  and  guidelines  for  writing  effective  letters.  1048  I; 

*•  

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 
economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  L_1 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement's  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1007  L_l 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision- 

ing  yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 

considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  a 

lawyer’ s qualifications,  and  much  more.  1015  

Blue  Collar  Resumes,  by  Steven  Provenzano,  224  pages.  $11.99.  Includes  hun- 
dreds of  sample  resumes  for  every  type  of  job.  Can  help  you  to  get  on  your  feet 
when  released  by  identifying  opportunities,  what  work  is  best  for 
you,  and  how  to  present  your  strengths  to  an  employer.  1051  |__1 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  by  Melissa 
Palmer,  MD,  457  pages.  $14.95.  Describes  symptoms  & treatments  of  hepa- 
titis B & C and  other  liver  diseases.  Includes  medications  to 
avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 

punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin, 
1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jackson,  this  anthol- 
ogy provides  a selection  of  some  of  the  best  writing  describing 
life  behind  bars  in  America.  1022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 

now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade,  by 
Alfred  McCoy;  Lawerence  Hill  Books,  634  pages.  $32.95.  Latest  Edition  of 
the  scholarly  classic  documenting  U.S.  government 
involvement  in  drug  trafficking.  1014  |__| 

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  inequality, 

creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev.  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  |__| 

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  anest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  tern  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori- 
zation  form  for  a hard-cover  book  with  your  order!  1003  L_l 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry,  edited  by 
Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  1998,  264  Pages.  $19.95.  Hie 
Prison  Legal  News  anthology  that  in  49  essays  presents  a detailed 
“inside”  look  at  the  workings  of  the  criminal  justice  system.  1001  

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser  I I 

1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser.  I i 

1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser.  I I 

2002  Index,  over  100  pages  $10.00  for  any  purchaser.  I — 1 

2003  Index,  over  100  pages  $10.00  for  any  purchaser.  I — 1 

FREE  SHIPPING  ON  ALL  BOOK 
AMD  INDEX  <MDlitS  OVER  $151 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 


I Subscription  Bonuses 

I 2 years  4 bonus  issues  for  28  total 

I 3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 
I 4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
I All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
| issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  7-3 1 -04) 


Mail  payment 
and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 


206-246-1022 

Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 

Name: 

DOC  #: 

Suite/Cell: 

Agency/Inst: 

Address: 

City/State/Zip: 

Extra  line: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( W rite  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  S/H  on  3 & 4 
yr  sub  special  books  OR  book  orders  OVER  $25!) 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners , 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 

TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL : 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 

413-B  19th  Street,  "168 
Lynden,  WA  98264 

1-800-557-8868 


"Can  I challenge  my  conviction  or 
sentence  and  win?” 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background.  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 


Our  readers  are  impressed: 


"WOW!"  - H.B.S.,  FCI  Otisville,  NY 


"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

"I  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - P.W.,  Mice  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS $64.95 

plus  $5.00  shipping  & handling. 

Please  allow  3-4  weeks  for  delivery. 


City  State  Zip 

O Check  or  Money  Order  Encloseo,  payable  to:  PSI  Publishing  Inc.  (j)  Visa  (j)  Mastercard 
Credit  card#  


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 
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Learn  & Understand  the  Law 


ill 


Whether  or  not  you  are  interested  in  a Legal  Assistant/Paralegal 
career,  or  choose  to  take  this  course  for  personal  fulfillment,  the 
law  can  be  a powerful  influence  in  your  personal  life. 


Learn  Civil  & 

Criminal  Law 
Learn  Legal  Research 
I 10  Years  of  Legal 
Training  Experience 
Study  in  your  spare  time 
Affordable  Tuition, 

Easy  Payment  Plan 


SsBiiS- 


Subscription  to 
Prison  Legal  News 

Upon  receipt  of  your 
enrollment,  you  will 
receive  a subscription 
to  Prison  Legal  News 
for  an  entire  year, 
absolutely  FREE! 

If  you  already  have  a 
subscription  we  will 
extend  that  subscription 
for  a full  year. 


I 


Call 

800-826-9228 

or  Write 

for  a free  Catalog 


Since  1890 


Blackstone 

Paralegal  Studies 

P.O.  Box  899  • Emmaus,  PA  18049-0899 


Subscription  Renewal 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 
For  example,  if  the  label  says:  EXPIRES  1 1/2004,  then  the  sub- 
scription expires  after  the  November  2004  issues  is  mailed. 
Please  renew  at  least  2 months  before  the  expiration  date.  IF 
THE  LABEL  SAYS  EXPIRES:  05/2004  THIS  IS  YOUR  LAST 
ISSUE.  Please  renew  immediately  to  avoid  missing  any  issues. 


Change  of  Address 

If  you  move  or  are  transfered,  please 
notify  PLN  as  soon  as  possible  so  your 
issues  can  be  mailed  to  your  new  ad- 
dress! PLN  only  accepts  responsibil- 
ity for  sending  an  issue  to  the  address 
provided  at  the  time  an  issue  is  mailed! 
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Welcome  to  Guantanamo  World 


The  clue  for  1 7 across,  a seven-letter 
empty  space  in  the  Friday,  March 
26,  New  York  Times  crossword  puzzle  was 
“detainee’s  entitlement.”  It  took  me  a while 
to  break  the  code  - the  Friday  crossword’s 
always  a nightmare  - and  discover  that  the 
“entitlement”  was  “one  call”  (which  fit  with 
5 down,  “obsessed  captain”  - Ahab).  I 
thought  to  myself,  isn’t  that  a clue  for  an- 
other lifetime.  More  up-to-date  might  have 
been,  “no  calls,”  even  if  “obsessed  captain” 
(of  which  we  have  more  than  a few  at  the 
moment)  would  have  had  to  move  elsewhere. 
Actually,  we  should  probably  do  some  other 
cultural  revising  to  fit  our  changed  circum- 
stances. Now,  for  instance,  when  E.T.  finds 
himself  trapped  on  Earth,  there  will  be  no 
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calls  home  and  no  help  will  be  at  hand.  After 
all,  this  is  Guantanamo  World. 

That  same  week  1 noticed  a tiny, 
authorless  Reuters  piece  way  in  the  back 
pages  of  the  Los  Angeles  Times  news  sec- 
tion headlined,  Guantanamo  Commander 
Sent  to  Iraq.  It  began: 

“The  Army  general  in  charge  of  the 
prisoner  operation  at  the  U.S.  naval  base 
at  Guantanamo  Bay,  Cuba,  has  been  reas- 
signed to  oversee  prisoner  detention 
operations  in  Iraq,  U.S.  military  officials 
said  Wednesday.” 

Actually,  Maj . Gen.  Geoffrey  Miller’s  new 
position  will  be  “deputy  commander  for  de- 
tainee operations  for  the  U.S. -led  forces  in 
Iraq.”  Though  no  reporter  seems  to  have 
thought  this  news  worthy  of  comment,  it  struck 
me  that,  as  only  “deputy  commander,”  the  gen- 
eral still  has  something  to  shoot  for  in  Iraq  and, 
perhaps  more  significantly,  that  we  now  have 
two  small  dots  of  global  incarceration  to  con- 
nect; two  places  on  earth  where,  in 
“unapproachable  zones  or  distant  islands  un- 
der strict  military  control,”  beyond  the  reach 
of  courts,  beyond  curious  reporters  or  freelance 
Americans  of  whatever  sort,  shielded  from 
rules,  laws,  international  conventions,  or  over- 
sight, the  Pentagon  and  our  intelligence 
services,  at  the  behest  only  of  the  President, 
hold  surprising  numbers  of  people  in  deten- 
tion without  charges,  without  the  need  for 
either  trial,  judgment,  or  future  release. 

In  Guantanamo,  Cuba,  and  in  occupied 
Iraq,  in  other  words,  we  now  have  two  black 
holes  of  injustice;  and  once  you  have  two  of 
anything  that  needs  to  be  managed,  you  can 
always  imagine  one  of  them  as  more  impor- 
tant than  the  other  and  you  immediately  have 
a career  ladder.  Let’s  assume,  then,  that  Ma- 
jor Geneneral  Miller  is  on  one  and  that  this 
is  a promotion,  not  a demotion.  If  so,  the 


question  for  the  future  is:  What  will  the  next 
rung  on  that  ladder  be? 

With  remarkably  little  attention  from  our 
media,  and  deep  in  the  shadows,  the  Bush 
administration  is  creating  what  Neal  Katyal, 
“chief  counsel  to  the  military  defense  law- 
yers in  the  Guantanamo  case  pending  at  the 
U.S.  Supreme  Court,”  calls  a “legal  Franken- 
stein.” Or  maybe  it’s  just  a Frankenstein.  In 
his  piece  in  Slate  ( Gitmo  ’ Better  Blues),  he’s 
referring  only  to  the  government’s 
Guantanamo  case  at  the  Supreme  Court,  but 
it’s  a phrase  that  could  be  applied  no  less 
aptly  to  our  larger  Bermuda  Triangle  of  in- 
justice that,  since  the  Afghan  War  of  2001, 
the  Bush  administration  has  been  setting  up 
around  the  world. 

In  a rare  piece  on  the  subject  in  a major 
newspaper,  last  December  as  Saddam  entered 
our  offshore  prison  world,  James  Risen  and 
Thom  Shanker  of  the  New  York  Times  wrote 
of  “what  has  developed  into  a global  deten- 
tion system  run  by  the  Pentagon  and  the  CLA. . . 
a secretive  universe...  made  up  of  large  and 
small  facilities  scattered  throughout  the  world 
...  Officials  described  the  network  of  deten- 
tion centers  as  a prison  system  with  its  own 
unique  hierarchy,  one  in  which  the  most  im- 
portant captives  are  kept  at  the  greatest  distance 
from  the  prying  eyes  of  the  public  and  the 
media.  And  it  is  a system  in  which  the  jailers 
have  refined  the  arts  of  interrogation  in  order 
to  drain  the  detainees  of  critical  information.” 

Ah,  those  “arts  of  interrogation.”  You 
would  want  to  keep  them  from  “prying  eyes,” 
wouldn’t  you?  And  the  Bush  administration 
has  done  so  with  remarkable  success.  It 
seems  that,  for  them,  even  Guantanamo  is 
too  exposed  and  so,  oddly  enough,  that  ulti- 
mate lockdown  facility  seems  to  hold  no 
significant  al-Qaeda  or  Taliban  figures.  They 
are  held  “elsewhere.” 
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Guantanamo  (continued) 


Around  us,  as  Americans,  the  shadows 
have  been  deepening.  They  weren’t  first  cast 
by  this  administration,  but  its  powerful  urge 
to  scare  us  all  into  “preventive  wars”  and 
unparalleled  global  domination  has  caused 
them  to  deepen  immeasurably.  Every  now 
and  then,  as  with  Richard  Clarke’s  testimony 
or  in  Fallujah  recently,  something  in  those 
shadows  is,  unexpectedly,  sometimes  horri- 
fyingly illuminated,  whether  we  care  to 
exercise  our  prying  eyes  or  not.  Under  an 
assault  of  almost  unbelievable  brutality,  lit 
up  in  early  April,  2004,  was  the  semi-secret 
world  of  private  armies  in  Iraq  - those  four 
dead  and  mutilated  men,  working  for  a firm 
called  Blackwater  USA,  part  of  a $100  bil- 
lion global-boom  business  for  which  our 
government  is  the  largest  customer. 

Just  for  a second,  that  business  sat  in 
the  spotlit  glare  and  we  learned  that  the 
second  largest  force  in  our  Iraqi  “coali- 
tion of  the  willing”  was  not  the  British 
military  contingent  of  8,000-plus  in  south- 
ern Iraq  but  the  15,000  well-armed, 
well-paid  mercenaries  who  protect  every- 
one from  U.S.  and  British  officials  to 
private  business  contractors.  Some  of  them 
learned  their  skills  under  the  old  South 
African  Apartheid  regime,  some  under  the 
brutal  Pinochet  dictatorship  in  Chile;  some 
are  Gurkhas  from  Nepal  (reminders  of  a Brit- 
ish colonial  past),  some  islanders  from  Fiji, 
and  some  like  the  four  who  were  dismem- 
bered in  Fallujah  had  backgrounds  in  the  U.S. 
Special  Forces.  As  a legion,  they  truly  make 
up  a “coalition  of  the  billing.” 

They  represent  the  gap  between  an  un- 
dermanned American  imperial  force  and 
complete  desperation  in  that  occupied  land 
- and  in  death  they  fall  into  a shadow  body 
count  unacknow  ledged  by  the  Pentagon. 

Our  imperial  mini-gulag  is  part  of  the 
same  shadow  world,  the  same  “privatizing” 
urge  which  is  taking  everything  from  jobs  to 
corporate  profits  offshore  and  beyond  reach, 
beyond  view.  The  military  and  “justice”  have 
both  in  the  last  few  years  been  shipped  “off- 
shore.” The  military  (and  the  CIA)  are,  in 
the  pungent  phrase  of  Kenneth  Roth,  execu- 
tive director  of  Human  Rights  Watch, 
“outsourcing  their  detention  centers.” 

As  with  so  much  that’s  imperial,  this  is 
an  offshore  development  that,  if  left  unchal- 
lenged, will  sooner  or  later  come  home  to 
roost  - as  in  a small  way  it  already  has,  thanks 
to  cases  like  that  of  Jose  Padilla,  an  example 
of  a no-call  prisoner  in  U.S.  jails,  and  to  the 
Patriot  Act. 


Below,  I offer  a little  rundown  on  our 
growing  American  black  hole  of  injustice, 
connecting  as  many  dots  as  I can.  But,  of 
course,  what  can  one  man  know,  with  no  re- 
sources but  a search  engine  and  the  Internet? 
Not  much,  I’m  afraid.  How  many  dots  can 
he  see  and  connect?  Not  many.  This  is  a sub- 
ject that  should  be  pursued  by  teams  of 
journalists.  But  with  a few  honorable  excep- 
tions - still  the  single  best  and  most  revealing 
piece  on  the  subject  being  a report  Dana  Priest 
and  Barton  Gellman  did  for  the  Washington 
Post  back  in  December  2002,  U.S.  Decries 
Abuse  but  Defends  Interrogations  - American 
coverage  has  been  little  short  of  woeful. 

If  you  want  proof  of  that,  just  check  out 
a recent  New  York  Times  report  on 
Guantanamo  by  Neil  A.  Lewis,  headlined 
bluntly,  Guantanamo  Detainees  Deliver  In- 
telligence Gains.  And  who  sez  so?  The 
“sources”  of  this  definitive  headline  turn  out 
to  be  unnamed  “military  officials”  from  an 
“arranged  tour”  of  the  prison  complex  and 
two  named  figures:  Maj.  Gen.  Miller  (you 
remember  him)  and  Steve  Rodriguez,  “a  vet- 
eran intelligence  officer  who  oversees  the 
interrogation  teams.”  Of  course,  they  deny 
all  the  lurid  charges  of  mistreatment  from  re- 
leased prisoners  that  recently  appeared  in  the 
British  press  and  claim  that,  even  after  up  to 
two  years  of  incarceration  and  isolation,  pris- 
oners at  Guantanamo  continue  to  provide  “a 
stream  of  intelligence.” 

On  the  face  of  it,  this  is  an  absurd  claim 
and  nothing  in  the  piece  justifies  the  head- 
line. Though  the  piece  itself  has  various 
caveats  (“There  is  no  way  so  far  to  verify  the 
situation  of  the  detainees  as  described  by  the 
American  officials,  nor  the  charges  of  mis- 
treatment.”), I think  the  headline  alone  might 
put  it  among  my  nominees  for  this  year’s 
Judith  Miller  Single-Sourced  Government 
Informant  Award  in  the  Journalism  Hall  of 
Shame. 

Common  sense  would  call  on  any  rea- 
sonable person  to  question,  rather  than 
highlight,  the  claim  that  (even  if  the 
Guantanamo  detainees  are  exactly  who  the 
Americans  claim  they  are)  a population  of  al 
Qaeda  and  Taliban  foot  soldiers  held  in  utter 
isolation  for  long  periods  would  be  offering 
a “stream”  of  useful  intelligence  at  this  point 
or  even,  for  that  matter,  reliable  information. 
Compare  Lewis’s  column  to  a recent  one  by 
Isabel  Hilton  in  the  British  Guardian  who 
writes  in  part  (maybe  none  of  them  are  ter- 
rorists): 

“It  may  not  be  pretty,  the  US  administra- 
tion argues,  but  this  is  war:  the  interrogation 
may  lack  the  usual  safeguards,  but  it  has  pro- 
vided a rich  harvest  of  invaluable  information. 
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Guantanamo  (continued) 


Perhaps.  But  that  is  not  the  view  of  sev- 
eral experienced  FBI  officers  who  have 
taken  part  in  interrogations  and  who,  con- 
cluding swiftly  that  Guantanamo  was  a 
waste  of  time,  left  to  pursue  the  fight 
against  terrorists  in  the  real  world.” 

Or  simply  compare  it  to  this  little  let- 
ter, entitled  Disgrace  at  Guantanamo,  by 
famed  historian  (and  former  Kennedy  ad- 
ministration stalwart)  Arthur  Schlesinger 
Jr.  on  page  85  of  the  April  8 issue  of  the 
New  York  Review  of  Books : 

“To  the  Editors:  The  situation  of  the 
detainees  at  Guantanamo  is  a national 
disgrace.  The  detainees  have  been  impris- 
oned for  two  years.  They  are  ignorant  of 
the  specific  charges  against  them  and 
denied  access  to  legal  counsel  and  to  their 
families.  Although  the  five  British  pris- 
oners have  been  released,  a ‘senior 
defense  official’  tells  The  New  York  Times 
that  other  detainees  will  be  held  for  many 
years,  perhaps  indefinitely.  Some  among 
them  have  attempted  suicide. 

“It  is  difficult  to  find  serious  secu- 
rity reasons  for  the  presidential 
suspension  of  due  process.  It  appears  to 
be,  once  again,  the  politics  of  fear  and 
the  imperial  presidency  redux.  We  have 
been  through  paranoid  phases  before, 
succumbing  to  panic  and  forgetting  our 
constitutional  guarantees.  It  all  began  in 
1798  with  the  Alien  and  Sedition  Acts. 
The  Federalists  would  have  been  better 
advised  to  call  these  obnoxious  statutes 
the  Patriot  Acts,  but  the  conservatives  of 
1798  were  innocent  of  the  fine  art  of  pub- 
lic relations. 

“Recovering  from  our  periodic  attacks 
of  panic,  we  have  always  hated  ourselves 
in  the  morning.  A generation  from  now  the 
case  of  the  Guantanamo  detainees  will  be 
regarded  as  a national  shame.” 

Guantanamo:  Offshore  life 

It  says  a lot  about  the  world  into 
which  this  administration  has  plunged  us 
that  Guantanamo  is  the  most  “visible” 
part  of  our  shadow  archipelago  of  penal 
colonies.  If  the  New  York  Times  has  been 
less  than  satisfactory  on  Guantanamo,  we 
fortunately  still  have  some  good  “report- 
ing” to  draw  on  when  it  comes  to  the 
almost  600  prisoners,  all  except  two  evi- 
dently being  held  at  the  moment  without 
charges  - and  with  the  promise  that,  even 
if  someday  they  were  acquitted  by  the 


stacked  military  tribunals  being  set  up  by  the 
Pentagon,  they  could  still  be  kept  in  Cuba  as 
long  as  the  “war  on  terrorism”  continues. 

The  Supreme  Court  is  to  review  the 
Guantanamo  situation  this  spring.  In  the  mean- 
time, the  first  two  prisoners  to  be  charged  - and 
assumedly  these  are  among  our  government’s 
stronger  cases  - are  being  brought  up  not  on 
acts  of  their  own  but  only  on  the  intent  to  con- 
spire to  aid  al-Qaeda. 

Of  this  situation  Neal  Katyal  writes:  “The 
chief  criticism  of  the  [Guantanamo  military]  tri- 
bunals has  always  been  that  the  president  cannot 
have  the  unilateral  power  to  define  offenses,  pick 
prosecutors,  select  judges,  authorize  charges, 
select  defendants,  and  then  strip  the  civilian 
courts  of  all  powers  to  review  tribunal  decisions. 
This  principle  goes  all  the  way  back  to  the  Dec- 
laration of  Independence,  which  listed,  among 
the  founders’  complaints  against  King  George, 
that  he  ‘has  affected  to  render  the  Military  inde- 
pendent of  and  superior  to  the  Civil  Power’; 
‘deprived]  us,  in  many  Cases,  of  the  benefits  of 
trial  by  jury ’;  ‘made  Judges  dependent  on  his  Will 
alone’;  and  ‘transported]  us  beyond  Seas  to  be 
tried  for  pretended  Offences.’...  The  conspiracy 
charges  are  the  most  dramatic  step  yet  in  the  slide 
down  a dangerous  anticonstitutional  spiral.” 

In  a few  cases,  military  defense  lawyers 
have  been  assigned  to  Guantanamo  prisoners. 
These  officers  have  not  only  already  taken  the 
case  against  the  tribunals  to  the  Supreme  Court 
(where  Katyal  will  be  their  chief  counsel),  but 
several  of  them,  horrified  at  what  they  have  seen, 
have  taken  their  cases  to  the  world,  unexpect- 
edly denouncing  the  whole  procedure  in  public. 
This  is  remarkable  in  itself  and  it  opens  a small 
window  for  the  rest  of  us  into  the  realities  of 
Guantanamo,  a vision  quite  different  from  the 
sort  of  official  propaganda  that  Lewis  was  re- 
peating. It  also  reminds  us  that  there  are 
straight-down-the-line  military  men,  assumedly  at 
all  levels,  who  are  quite  capable  of  being  genu- 
inely horrified  by  what  the  Bush  administration 
has  wrought  upon  our  country  and  our  traditions. 

Here’s  what  Isabel  Hilton  has  written  about 
one  of  these  military  attorneys,  Lt.  Commander 
Charles  Smith  of  the  Navy:  “Smith,  a military 
defence  attorney  for  more  than  seven  years,  went 
to  Guantanamo  expecting  his  client  to  be  a hard- 
ened terrorist.  Instead,  he  met  a Yemeni  migrant 
who  had  got  a job  driving  agricultural  workers 
on  Osama  bin  Laden’s  farm  near  Kandahar  and 
had  ended  up  as  one  of  several  drivers  who 
chauffeured  the  man  himself.  Appalled  by  Sep- 
tember 11  and  by  Bin  Laden’s  reaction  to  it,  he 
left  his  job  as  soon  as  he  safely  could,  then,  as 
war  was  imminent,  took  his  wife  to  safety  in 
Pakistan.  He  had  returned  to  Afghanistan  to  try 
to  sell  his  car  and  pack  up  when  he  was  detained 
and  handed  over  to  US  forces. 


“lt  makes  sense  to  Smith  that  his  client 
should  have  been  detained  as  a potentially 
valuable  intelligence  source  and  a useful 
witness.  But,  he  says:  ‘Would  you  charge  A1 
Capone’s  chauffeur  with  A1  Capone’s 
crimes?  I had  to  ask  myself,  after  I’d  met  him, 
is  this  really  the  best  they’ve  got?  Are  there 
no  real  terrorists  in  Guantanamo  Bay?”’ 

Smith  is,  Hilton  comments,  deeply  de- 
termined to  fight  the  Guantanamo  system 
because,  as  he  says,  “I  agree  with  the  presi- 
dent... Al-Quaida  can’t  alter  America.  Only 
we  can  alter  America.  I have  met  the  enemy, 
and  he  is  us.” 

Or  check  out  Major  Michael  Mori,  ap- 
pointed by  the  Pentagon  to  defend  an 
Australian  detainee,  David  Hicks,  who  has 
responded  to  the  President’s  promise  of  “full 
and  fair”  trials  for  Guantanmo  detainees  this 
way  ( US  major  attacks  Guantanamo  justice) : 

“‘The  system  is  not  set  up  to  provide 
even  the  appearance  of  a fair  trial...  If  there’s 
credible  evidence,  take  him  to  an  established 
justice  system,’  [Major  Mori]  said  at  a press 
conference  in  London  given  by  lawyers  act- 
ing for  the  prisoners.  ‘If  it’s  not  credible,  that 
doesn’t  justify  changing  the  rules...’ 

“‘The  appointing  authority,  who  approves 
the  charges,  is  the  same  person  who  gets  to 
rule  on  defence  motions...  When  you  use  an 
unfair  system,  all  you  do  is  risk  convicting  the 
innocent  and  providing  somebody  who  is  truly 
guilty  with  a valid  complaint  to  attack  his  con- 
viction. It  doesn’t  help  anyone.’” 

These  military  lawyers  may  not  exactly 
be  the  American  equivalents  of  Israeli 
refusniks,  but  they  undoubtedly  haven’t  done 
their  careers  - should  there  be  a second  Bush 
term  - any  favors.  In  our  moment,  clear-eyed 
honesty  of  this  sort  can  be  a heroic  trait. 

Iraq:  Refilling  the  Dictator’s  Prisons 

As  a start,  just  consider  that  new  title  of 
Maj.  Gen.  Miller:  “deputy  commander  for 
detainee  operations  for  the  U.S.-led  forces 
in  Iraq.”  Who  could  have  imagined  even  a 
few  years  back  that  such  a position  would 
ever  exist?  But,  of  course,  it  makes  sense  at 
every  level.  Vast  numbers  of  Iraqis  have  been 
arrested  and  detained  by  the  occupation  au- 
thorities: 8,000  according  to  Thanassis 
Cambanis  of  the  Boston  Globe,  10,000  ac- 
cording to  Nir  Rosen  of  the  Asia  Times, 
12,000  according  to  John  Burns  of  the  New 
York  Times',  13,000  according  to  Isabel  Hilton 
of  the  Guardian. 

The  truth  is  that  in  the  chaos  that  is  Iraq 
nobody  - undoubtedly  including  the  U.S. 
military  - knows  the  real  numbers.  These  fig- 
ures may  differ  simply  because  the  reporters 
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are  referring  to  different  slices  of  the  incar- 
ceration pie.  1 don’t  know.  But  even  as 
approximations,  these  are  relatively  stagger- 
ing numbers  in  a country  of  only  twenty-five 
million  people.  [ Editor  s Note:  Not  really. 
California  has  over  160,000  prisoners  out  of 
a population  of  35  million  and  Texas  has 
roughly  the  same  number  out  of  a popula- 
tion of  22  million.  Americans  like  to  imprison 
people  more  than  any  other  nation.]  Most  of 
them  were  evidently  swept  up  in  raids,  or 
taken  in  thanks  to  local  informants  who  (as 
with  the  infamous  Phoenix  Program  in  Viet- 
nam so  many  decades  ago)  may  have  scores 
of  their  own  to  settle. 

Many  of  the  top  Baath  Party  figures  cap- 
tured or  arrested,  including  possibly  Saddam 
himself,  are  evidently  still  being  held  at  the 
heavily  fortified  American  base  at  Baghdad 
International  Airport.  Lesser  figures  by  the 
thousands  have  been  dumped  into  Baghdad’s 
Abu  Ghraid  prison,  a Saddam  regime 
hellhole,  six  of  whose  American  guards  have 
now  been  charged  with  abusing  prisoners; 
in  addition,  many  more  are  evidently  at  Camp 
Bucca  in  southern  Iraq;  and  in  various  smaller 
“regional  centers.”  According  to  the  Boston 
Globe  s Cambanis: 

“US  officials  insist  they  treat  the  pris- 
oners fairly,  but  the  widely  circulated  stories 
about  seemingly  arbitrary  arrests  fuel  the 
sense  of  injustice  here;  even  as  the  coalition 
builds  democratic  institutions  for  Iraq,  in- 
cluding a new  court  system,  a parallel  legal 
system  for  detainees  persists  with  few  ap- 
parent rights  for  the  accused.”  [Editors  Note: 
This  was  written  before  the  photos  and  im- 
ages documenting  the  torture  and  murder  of 
Iraqi  prisoners  became  public.] 

Prisoners  can  be  held  for  months  with- 
out being  charged  and  then  suddenly  be 
dumped  out  on  the  street  without  explana- 
tion. Cambanis  describes  one  such  release 
of  several  hundred  prisoners: 

“On  Tuesday  morning,  they  were 
handed  $ 10  and  herded  out  of  the  prison  gates 
to  a fleet  of  waiting  buses.  They  come  from 
all  over  the  country,  and  were  offered  a free 
trip  as  far  south  as  Hillah  or  as  far  north  as 
Tikrit.  For  now,  they  do  not  get  a letter  ex- 
plaining why  they  were  held  and  are  not 
aware  that  military  lawyers  regularly  exam- 
ined their  case  files  while  they  were  detained; 
the  military  rules  require  this  review,  as  well 
as  a face-to-face  explanation  to  the  detainee 
of  the  charges  and  rights,  within  72  hours  of 
being  held.” 

Here  is  freelance  journalist  Nir  Rosen’s 
account  of  our  incarceration  policies  in  Iraq 
at  work  (‘It  s not  all  bad  news,  ’Chaos  in  lib- 
erated Iraq): 


“Meanwhile  over  ten  thousand  Iraqi 
men  are  being  held  prisoner,  and  most  of 
them  are  innocent.  Iraqi  security  guards  as 
well  as  American  soldiers  hate  the  explosive- 
sniffing dog  in  front  of  the  Sheraton  and 
Palestine  hotels,  because  they,  like  the  rest 
of  us  who  live  in  the  area,  are  subject  to  its 
olfactory  whims  as  it  imagines  every  day  that 
it  smells  a bomb  and  they  must  close  off  the 
street  for  several  hours.  Two  of  my  friends 
were  arrested  for  not  having  a bomb  last 
week,  when  the  dog  decided  their  bag 
smelled  funny.  They  were  jailed  for  four  days 
though  they  were  not  carrying  a bomb.  Un- 
like the  murderous  accuracy  of  the  Israeli 
security  forces,  who  at  least  speak  Arabic, 
the  American  security  forces  are  a blunt  in- 
strument. They  arrest  hundreds  at  once, 
hoping  somebody  will  know  something.” 

“Some  prisoners  are  termed  ‘security 
detainees’  and  held  for  six  months  pending 
a review  to  determine  whether  they  are  still 
a ‘security  risk’.  Most  are  innocent.  Many 
were  arrested  simply  because  a neighbor  did 
not  like  them,  or  because  they  were  male.  A 
lieutenant  colonel  involved  in  this  told  me 
that  there  is  no  judicial  process  for  the  thou- 
sands of  detainees.  If  the  military  were  to  try 
them,  that  would  entail  a court  martial,  which 
would  imply  that  the  United  States  is  occu- 
pying Iraq,  and  lawyers  working  for  the 
administration  are  still  debating  whether  it 
is  an  occupation  or  a liberation.” 

Into  the  Shadows:  The  Franchises 

Now,  let’s  plunge  deeper  into  the  shad- 
ows and  consider  places  where  the  word 
“Orwellian”  comes  naturally  to  mind.  The 
“war  on  terror”  began  in  Afghanistan  as  a 
proxy  war  - we  hired  the  Northern  Alliance 
on  the  theory  that  the  enemy  of  our  enemy’s 
friend  was  our  friend.  They  were  to  be  our 
proxy  force  in  destroying  the  Taliban.  We 
then  supported  them  massively  from  the  air, 
via  our  Special  Forces,  and  with  bundled 
American  bills  in  suitcases.  The  “war”  ended 
quickly  with  thousands  of  foot  soldiers  of 
the  Taliban  and  of  al-Qaeda  as  well  as  whom- 
ever else  happened  to  be  on  hand  swept  up 
and  shuttled  into  a grim  penal  no-man’s  land, 
where,  for  instance,  painkillers  were  with- 
held from  the  wounded  to  ensure  that  they 
would  talk.  At  the  same  time,  most  of  the 
leadership  of  both  groups  escaped. 

Afghanistan  then  became  the  initial 
ground  zero  of  our  new  offshore  penal  land- 
scape and  Bagram  Air  Base  evidently  the 
center  of  that.  Though  Guantanamo  would 
become  the  half-hidden  “face”  of  the  new 
system,  Bagram  was  at  the  heart  of  what 


Priest  and  Gellman  dubbed  in  that  Decem- 
ber 2002  Washington  Post  piece,  “a 
brass-knuckled  quest  for  information,  often 
in  concert  with  allies  of  dubious  human  rights 
reputation,  in  which  the  traditional  lines  be- 
tween right  and  wrong,  legal  and  inhumane, 
are  evolving  and  blurred.” 

They  added  that  “while  the  U.S.  govern- 
ment publicly  denounces  the  use  of  torture, 
each  of  the  current  national  security  officials 
interviewed  for  this  article  defended  the  use 
of  violence  against  captives  as  just  and  neces- 
sary.” And  so  it  proved.  Torture  became  part 
of  the  “package.”  (“Package”  turns  out  as  well 
to  be  a new  term  of  the  trade:  “The  take-down 
teams  often  ‘package’  prisoners  for  transport, 
fitting  them  with  hoods  and  gags,  and  binding 
them  to  stretchers  with  duct  tape.”) 

In  her  recent  piece,  Isabel  Hilton  claims 
that  there  are  still  an  estimated  6,000  prison- 
ers detained  without  charge,  no  less  a trial, 
in  Afghanistan  “of  whose  fate  almost  noth- 
ing is  known.”  And,  of  course,  such  systems 
have  a way  of  refusing  to  be  contained  within 
bounds  or  borders.  So,  though  Guantanamo 
was  built  for  the  supposed  “hardest  of  hard 
cases,”  the  more  important  captured  al-Qaeda 
(and  allied)  figures  never  made  it  there  at  all. 
They  passed  instead  from  Afghanistan,  or 
wherever  captured,  onto  American  aircraft  car- 
riers or,  evidently  in  some  cases,  onto  the 
“British”  Indian  Ocean  Island  of  Diego  Garcia. 

Priest  and  Gellman  mentioned  the  island 
in  their  2002  report.  In  December  2003,  Mark 
Seddon  wrote  a piece  for  the  British  Indepen- 
dent entitled,  Is  there  another  Guantanamo 
Bay  on  British  soil?  There  he  recorded  reports 
that,  on  part  of  the  17  square-mile  island,  a 
“permanent  floating  aircraft  carrier”  whose 
native  inhabitants  the  British  had  shuttled  else- 
where years  before,  an  American  support  area 
dubbed  “Camp  Justice”  - 1 still  want  to  know 
who  makes  up  names  like  this  - held  terrorist 
suspects  and  possibly  members  of  the  Iraqi 
leadership  beyond  the  reach  of  anyone  at  all. 


Affordable  Legal  Advocacy 

• Parole  Hearings 

• Disciplinary  Hearings 

• Jail  Time  Issues 

• Community  Supervision 
Revocations 

WASHINGTON  STATE  ONLY 

Attorney  T.J.  Herivel 
410  East  Denny  #12 
Seattle,  WA  98122 


Prison  Legal  News 


5 


June  2004 


Guantanamo  (continued) 


But  - and  here’s  where  “franchising” 
comes  in  - even  that  kind  of  control  and  iso- 
lation evidently  wasn’t  enough  for  those 
running  our  shadow  penal  colonies.  Accord- 
ing to  Priest  and  Gellman,  “In  addition  to 
Bagram  and  Diego  Garcia,  the  CIA  has  other 
secret  detention  centers  overseas,  and  often 
uses  the  facilities  of  foreign  intelligence  ser- 
vices.” It  seems  that  the  CIA  is  running  a 
complete  “outsourcing”  program  that  goes 
under  the  strange  rubric  of  “extraordinary 
rendition”  (which  I’ve  written  about  before). 
It  basically  means  that  we  - the  CIA  in  par- 
ticular - transfer  potentially  resistant 
prisoners  from  whom  we  want  information 
to  the  agents  of  countries  where  there  are  no 
qualms  whatsoever  about  using  far  more  bru- 
tal methods  of  interrogation.  It’s  essentially 
outsourced  or  franchised  torture.  [Editor’s 
Note:  Historically,  the  United  States  has 
trained  police  and  militaries  around  the  world 
in  torture  and  used  its  own  personnel  to  tor- 
ture and  murder  its  local  opponents,  see  A.J. 
Languth’s  Hidden  Terrors  for  a detailed  his- 
tory of  the  US  role  in  this.] 

Thanks  to  a piece  in  New  York’s  Vil- 
lage Voice  by  Kareem  Fahim  ( The  Invisible 
Men),  I now  know  that  the  term  - and  the 
methodology  - has  a prehistory.  It  sprang  to 
life  in  the  first  Bush  administration,  was  used 
during  the  Clinton  era  (“We’d  arrest  them,” 
[said  one  former  CIA  official  about  terror- 
ism suspects  captured  by  the  agency  in  the 
1990s], ’’and  send  them  to  Jordan  or  Egypt, 
and  they’d  disappear.”  But  “extraordinary 
rendition”  (as  opposed  to  simple  “rendition”) 
seems  to  have  come  into  its  own  in  the  post- 
September  11  atmosphere.  We  know 
something  about  this  largely  because  of  the 
case,  now  being  publicly  investigated  in 
Canada,  of  Maher  Arar,  a Canadian  citizen 
of  Syrian  birth  whom  the  CIA  handed  over 
to  the  Syrians  for  torture.  (He  seems  to  have 
been  innocent  of  anything  whatsoever.) 

In  the  scattered  reports  I’ve  come  across 
on  this  matter,  among  the  countries  to  which 
terrorist  suspects  have  been  extraordinarily 
rendered,  according  to  Priest  and  Gellman 
(and  seconded  by  others)  are:  Jordan,  Egypt 
and  Morocco.  Seddon  of  the  Independent 
adds  Yemen.  From  Arar’s  case,  we  know  that 
Syria  too  should  be  included.  Risen  and 
Shankar  of  the  New  York  Times  claim  that 
two  top  al-Qaida  operatives  were  held  “in  a 
secure  location  in  Thailand”  before  being 
“moved  to  another  country.” 

That’s  all  we  know,  but  assumedly  it’s 
only  the  tip  of  the  iceberg.  So  little  serious  re- 


porting has  been  done  on  this  that  the  full 
contours  of  our  mini-gulag,  our  offshore  sys- 
tem of  “justice,”  can’t  yet  be  guessed  at. 

But  what  we  do  know  is  that  it’s  a 
borderless  system  and,  given  time  and  the 
normalization  of  these  procedures,  given 
career  ladders  and  those  who  will,  sooner 
or  later,  return  home,  we  in  the  “homeland” 
are  not  likely  to  prove  immune.  Already,  for 
instance,  the  Bush  administration  has  nomi- 
nated former  General  Counsel  for  the 
Pentagon  William  Haynes  to  be  a judge  on 
the  U.S.  Court  of  Appeals  for  the  4th  Cir- 
cuit (this  administration’s  favorite  appeals 
court).  As  Ted  Kennedy  writes  in  the  Wash- 
ington Post  in  his  capacity  as  Pentagon 
counsel, 

“[Haynes]  has  developed  and  defended 
three  of  the  administration’s  most  contro- 
versial policies:  the  refusal  to  treat  any  of 
the  hundreds  of  prisoners  at  Guantanamo 
Bay  as  prisoners  of  war  under  the  Geneva 
Conventions  of  1 949;  the  department’s  mili- 
tary tribunal  plan  for  trying  suspected  war 
criminals;  and  even  the  incarceration  of  U.S. 
citizens  without  counsel  or  judicial  re- 
view.... With  Haynes  playing  a key  role,  the 
administration  arrogantly  refuses  to  follow 
the  plain  language  of  the  Geneva  Conven- 
tions, which  guarantee  basic  legal 
protections  to  soldiers  of  all  nations.  It  cat- 
egorically denies  that  any  of  the  more  than 
600  detainees  at  Guantanamo  - even  those 
who  served  in  the  army  of  the  former  Af- 
ghan government  - qualify  as  prisoners  of 
war.  It  flatly  refuses  to  convene  the  special 
tribunals  required  by  the  Geneva  Conven- 
tions to  resolve  doubts  about  the  status  of 
particular  prisoners,  even  though  we  have 
routinely  done  so  in  such  cases  in  the  past... 
Nominations  do  not  get  much  worse  than 
this.” 

This  is  how  shadows  from  an  offshore, 
extra-legal  penal  system  begin  to  fall  on  the 
United  States  itself. 

Live  Body  Count 

As  far  as  I can  tell,  there’s  no  one  out 
there  toting  up  residents  in  our  mini-gulag. 
So  let  me  try  to  put  a number  on  the  bodies 
in  this  new  system.  Certainly,  it  doesn’t 
compare  to  the  population  of  our  home- 
grown prison  system  which,  as  James 
Carroll  of  the  Boston  Globe  in  a column  on 
the  return  of  “frontier  justice”  to  America 
reminded  us,  “recently  went  over  2 million 
for  the  first  time,  putting  the  United  States 
ahead  of  Russia  as  the  world  capital  of  in- 
carceration. Add  to  that  number  those  on 
parole  or  probation  and  the  total  under 


‘correctional’  control  grows  to  7 million. 
Thirty  years  ago,  one  in  1 ,000  Americans  was 
locked  up;  today,  almost  five  are.” 

Then  again,  those  in  our  system,  with 
rare  exceptions  like  Jose  Padilla,  are  consid- 
ered to  be  common  criminals  whereas  every 
live  body  in  our  offshore  penal  system  is,  at 
least  in  theory,  an  actual  enemy  of  our  coun- 
try and  so,  in  one  fashion  or  another,  a 
political  or  military  captive.  Our  prison  com- 
plex in  Guantanamo  is  now  said  to  hold  just 
under  600  prisoners;  in  Iraq  somewhere  be- 
tween 8,000  and  13,000  people  are 
incarcerated  by  us;  and  in  Afghanistan,  let’s 
accept  that  Hilton  figure  of 6,000.  It’s  the  only 
one  available  as  far  as  1 know  (and  Hilton  is 
a smart  and  reliable  journalist  with  knowl- 
edge of  the  region). 

That  leaves  us  with  a minimum  of  1 4,600 
and  a maximum  of  19,600  prisoners  before 
we  add  in  any  on  Diego  Garcia,  on  aircraft 
carriers,  in  places  still  unknown,  or,  having 
been  extraordinarily  rendered,  in  the  jails  of 
unknown  brutal  allies  in  the  “war  against  ter- 
ror.” Who  knows,  of  course,  what  this  figure 
really  is.  All  one  could  say  at  this  moment  is 
that  it  is  on  the  rise,  has  had  an  impressive 
growth  rate  since  2001,  and  most  important 
of  all,  is  still  in  its  infancy. 

During  the  Cold  War,  there  was  much 
talk  about  plunging  into  the  “war  in  the  shad- 
ows.” This  was  the  intelligence  war  (as  well 
as  the  various  secret  wars  that  accompanied 
it  in  the  Third  World)  where  “We”  were  pre- 
pared to  meet  a communist  “Them”  on  their 
own  terms.  This  was  also  the  world  John  le 
Carre  once  so  brilliantly  caught  in  novels  like 
Tinker,  Tailor,  Soldier,  Spy  in  which  our  in- 
telligence agents  and  theirs,  though  at  war, 
came  to  have  so  much  more  in  common  with 
each  other  than  with  either  of  the 
aboveground  societies  they  represented. 

Now,  we’ve  once  again  plunged  into  that 
deadening,  dark  world  to  meet  another  Them 
on  terms  They  will  supposedly  understand. 
Though  not  our  only,  or  even  the  most  im- 
portant threat  facing  us  - as  Luke  Mitchell 
recently  made  clear  in  A Run  on  Terror,  a fine 
piece  in  Harper ’s  Magazine  - terror  is,  of 
course,  all  too  real.  Ask  the  inhabitants  of 
Madrid  or  Istanbul.  Ask  us  New  Yorkers.  But 
its  enemy  is  the  light,  not  the  shadows.  Its 
perpetrators  of  horrors  should  be  brought  to 
trial  in  the  bright  light  of  day  according  to 
legal  systems  we  have  pride  in.  They  should 
be  brought  to  account  publicly  for  acts  of  hor- 
ror in  a place  where  they  can  be  seen,  not 
tortured  privately  until  they  fess  up  truth,  or 
lies,  for  a chosen  few. 

Guantanamo,  the  prison  camps  of  Iraq, 
the  holding  areas  of  Bagram  Air  Base  and  Di- 
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ego  Garcia,  the  grim  torture  cells  of  Egypt, 
Syria,  Jordan,  Thailand  and  other  compli- 
ant lands  - to  make  these  the  destination  of 
choice  for  American  justice  is  already  to  ac- 
knowledge Osama  Bin  Laden’s  triumph. 
Such  a world  mocks  what  should  mean  most 
to  us.  It  indicates  what,  in  a crunch,  we  value 


most.  It  threatens  to  become  the  starting 
point  for  a new  (classified)  constitution,  a 
new  no-calls  legal  system.  | 

[Editor’s  Note:  Historically  extra  legal  mur- 
der, torture  and  disappearances  is  how  the 
United  States  has  responded  to  political  op- 


position. This  is  merely  the  latest  phase  of  a 
long,  sordid  history .] 

Reprinted  with  the  author’s  permission  from 
the  Tom  Dispatch. Tot  more  information  con- 
tact: www.tomdispatch.com. 


Ex  Con  “Helps  Police”  by  Trying  to  Murder  Sex  Offenders 

by  Gary  Hunter 


Between  April  12  and  April  25, 2003, 
Lawrence  Trant,  Jr.,  56,  tried  to  kill 
8 registered  sex  offenders  in  Concord,  New 
Hampshire.  Trant  set  fire  to  a boarding 
house,  to  an  apartment  building  and  ulti- 
mately stabbed  one  man  in  the  street.  All  of 
the  victim’s  names  and  addresses  were  eas- 
ily obtained  by  Trant  through  New 
Hampshire’s  sex  offender  registration  pro- 
gram posted  on  the  internet. 

At  approximately  4:00  a.m.,  on  April  12, 
2003,  Trant  poured  gasoline  on  the  entrances 
to  a downtown  rooming  house  and  set  it 
ablaze.  Thirteen  people  lived  in  the  house. 
Six  were  registered  sex  offenders.  Eight  days 
later,  Trant  set  fire  to  the  apartment  of  Peter 
Bruce,  another  registered  sex  offender.  For- 
tunately, no  one  was  hurt  in  either  incident. 
Trant ’s  last  victim,  however,  was  not  so 
lucky. 

Lawrence  Sheridan,  34,  a registered  sex 
offender,  was  returning  to  a prison  halfway 
house  about  8:45  p.m.  on  Friday,  April  25, 
after  attending  an  Alcoholics  Anonymous 
(AA)  meeting.  Trant,  riding  a bicycle,  over- 
took Sheridan,  jumped  off  the  bike  and 
stabbed  him  with  a large  knife  as  numerous 
drivers  and  pedestrians  looked  on.  After  the 
attack,  one  driver  gave  Sheridan  a ride  to 
the  prison  which  was  about  a mile  away.  It 
was  this  final  act  of  violence  that  led  to  the 
capture  and  positive  identification  of  Trant. 


After  the  stabbing,  a search  of  Trant’s 
apartment  produced  a print-out  of  New 
Hampshire’s  sex-offender  registry.  Red 
check  marks  had  been  placed  by  the  names 
of  several  men.  Detective  Michael  Cassidy 
recognized  that  the  men  resided  at  the  ad- 
dresses that  had  recently  been  torched.  Trant 
was  subsequently  charged  with  attempted 
murder  and  alternative  first  degree  assault. 

Trant  and  Sheridan  knew  each  other, 
having  lived  in  the  same  housing  unit  be- 
tween 1999  and  2000.  The  two  men  also 
attended  the  same  AA  meeting  from  which 
Sheridan  was  returning.  Trant  said  he 
learned  to  hate  sex  offenders  while  he  was 
in  prison. 

Irene  McCormack,  director  of  the  sex 
offenders  program  in  Concord,  says  this  at- 
titude is  not  uncommon.  She  says  that 
prisoners,  like  people  on  the  outside,  often 
boost  their  own  self  esteem  by  degrading 
others.  She  points  out  that,  “even  among  sex 
offenders,  someone  might  say,  ‘Well  at  least 
I didn’t  offend  against  children,”’  or  “well  I 
raped  someone  but  at  least  I’m  not  a skin- 
ner [child  molester].” 

What’s  worse  is  that  Trant  saw  himself 
as  actually  helping  the  police.  According  to 
Trant’s  former  landlord  Donald  Chase,  “The 
night  he  stabbed  the  guy,  he  came  home  and 
said  he  was  going  to  work  for  the  police  de- 
partment. He  thought  in  his  mind,  that  he 


was  helping  to  get  rid  of  pedophiles.  We 
didn’t  know  his  history.  We  didn’t  know  his 
background.” 

Trant’s  background  includes  a 3-6  year 
sentence  for  receiving  stolen  property,  for 
which  he  was  paroled  July  1,  2002  and  a 
1980’s  trial  in  which  he  was  acquitted  of  the 
murder  of  82-year  old  Bertha  Smith. 

In  defense  of  the  state’s  culpability  by 
allowing  Trant  easy  access  to  his  internet 
“hit  list,”  Concord  police  Sgt.  John  Zbehlik 
says  violence  against  sex  offenders  is,  “not 
normally  a situation  we  have  here.” 

Attorney  General  Peter  Heed  says  the 
public-listing  of  sex  offenders  does  not  re- 
sult in  as  much  violence  as  might  be 
expected. 

What  is  disturbing  is  that  many  states 
condone  the  practice  even  though  they,  like 
Heed,  “expect”  violence  to  be  a direct  re- 
sult of  the  listing.  Should  we  expect  a 
“burglar’s  list”  or  a “drug  dealer’s”  list? 

Despite  the  fact  that  he  is  back  in  prison, 
without  what  amounts  to  a list  that  encour- 
ages state-sanctioned  vigilantism  Lawrence 
Trant  would  not  have  been  able  to  carry  out 
these  crimes.  At  some  point,  society’s  scar- 
let letter  attitude  of  unforgiveness  must  be 
weighed  against  the  “go  and  sin  no  more” 
attitude  of  the  parole  system.  Because  a per- 
son punished  twice  for  the  same  crime 
becomes  a victim.  | 
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Law-and-Order  Former  Texas  Attorney  General 
Lands  in  Federal  Prison 


Dan  Morales,  the  former  Texas  at 
torney  general  who  ran  on  a law- 
and-order  platform,  was  sentenced  on 
October  31,  2003,  to  four  years  in  federal 
prison  after  pleading  guilty  to  mail  fraud  and 
filing  a false  income  tax  return. 

Morales  was  indicted  by  a federal  grand 
jury  on  March  6,  2003,  for  twelve  counts  of 
mail  fraud,  conspiracy,  filing  a false  tax  state- 
ment, and  making  a false  statement  on  a loan 
application  in  connection  with  his  attempt- 
ing to  defraud  the  state  of  $520  million  in 
lawyer  fees  from  the  $ 1 7.3  billion  anti-tobacco 
lawsuit,  using  campaign  funds  to  purchase  a 
$775,000  house,  and  falsifying  his  1998  in- 
come tax  return.  Morales  had  faced  a potential 
maximum  sentence  of  83  years  in  federal 
prison  and  $3.6  million  in  fines. 

Morales  was  Texas  Attorney  General 
from  1991  until  1999.  He  is  particularly  re- 
membered for  being  tough  on  “deadbeat 
dads,”  showing  no  mercy  for  state  prisoners 
who  accumulated  hundreds  of  thousands  of 
dollars  in  child  support  arrears  while  serv- 
ing decades  as  unpaid  slaves  of  the  state.  As 
part  of  his  plea  bargain.  Morales  admitted 
backdating  a government  contract  and  forg- 
ing government  records  related  to  the  state’s 
$17.3  billion  tobacco  suit  settlement  in  an 
attempt  to  funnel  $520  million  to  his  friend 
Marc  Murr.  He  also  admitted  filing  a 1998 
federal  income  tax  report  showing  his  income 
as  $39,734,  when  he  had  transferred 
$400,000  from  his  campaign  account  to  his 


by  Matthew  T.  Clarke 

personal  account  that  year.  The  plea  follows 
more  than  four  years  of  investigation  by  the 
FBI  and  IRS. 

Morales’s  plan  had  been  to  make  it 
seem  that  Murr  had  been  an  important  liti- 
gator in  the  anti-tobacco  suit  who  deserved 
3%  of  the  settlement  in  lawyer’s  fees.  The 
five-law-firm  team  which  actually  litigated 
the  tobacco  suit  consisted  of  major  Demo- 
cratic campaign  contributors  and  was  hired 
by  Morales  on  a contingency  fee  basis.  Team 
members,  who  spent  $50  million  of  their 
own  money  in  pursuing  the  suit,  said  that 
Murr  did  little  or  no  work  on  the  case.  Arbi- 
trators awarded  the  team  $3.3  billion  in  legal 
fees,  but  awarded  Murr  only  $1  million,  an 
amount  Murr  eventually  waived.  In  another 
plea  bargain,  Murr,  a Houston  lawyer, 
pleaded  guilty  to  mail  fraud  on  October  3, 
2003,  in  exchange  for  a five-year  probated 
sentence,  six  months  of  which  must  be 
served  in  a federal  prison. 

The  indictment  also  stated  that  Morales 
required  the  team  lawyers  to  hire  Morales’s 
political  consultant  at  $250,000  and  de- 
manded another  $250,000  in  campaign 
contributions.  Morales  initially  denied  the 
charges,  implying  that  they  were  a revenge 
smear  campaign  instigated  by  the  large  to- 
bacco companies  and  welcoming  a chance  to 
vindicate  himself  before  a jury  in  a trial. 

Morales  had  been  a Bexar  County  pros- 
ecutor until  his  election  to  the  state  legislature 
in  the  1984.  He  served  three  terms  as  a state 
representative  and 
then  twice  won 
election  as  attorney 
general  in  1 990  and 
1994. 

Morales  ran  for 
Texas  governor  in 
2002,  but  was 
soundly  defeated  by 
Tony  Sanchez  in  the 
Democratic  primary 
following  a cam- 
paign of  mud 
slinging  by  both 
sides.  Sanchez  was 
defeated  in  the  elec- 
tion by  Rick  Perry. 
Michael  Morales, 
Dan’s  brother, 
pleaded  guilty  in 
January  2002  to  at- 


tempting to  extort  $280,000  from  Sanchez  by 
threatening  to  reveal  damaging  personal  in- 
formation. 

George  W.  Bush,  who  was  Texas  gover- 
nor when  the  tobacco  suit  was  settled  in  1 998, 
opposed  the  $2.3  billion  lawyers’  fees  as  ex- 
cessive. Later  arbitration  raised  the  fees  to 
$3.3  billion.  Bush  political  advisor  Karl  Rove 
worked  for  the  Phillip  Morris  Tobacco  Com- 
pany at  that  time. 

Citing  Morales’s  expertise  on  money 
laundering,  Governor  Perry  supported 
Morales’s  appointment  to  Perry’s  Anti-Crime 
Commission  in  the  spring  of  2002.  Morales, 
a Democrat,  endorsed  Perry,  a Republican 
who  ran  his  campaign  for  lieutenant  gov- 
ernor on  the  promise  of  being  (then 
governor)  George  Bush’s  man.  Perry  be- 
came governor  when  Bush  resigned  to  run 
for  the  presidency. 

On  June  26,  2003,  U.  S District  Judge 
Sam  Sparks  ordered  Morales,  who  had  been 
free  on  a personal  recognizance  bond,  jailed 
after  it  was  discovered  that  Morales  lied  on 
loan  applications  for  loans  he  used  to  buy  two 
luxury  cars.  Morales  claimed  he  was  em- 
ployed as  a lawyer  and  earning  $20,000  a 
month  to  get  the  loans  to  buy  a 2000 
Mercedes  convertible  and  a 2000  Lexus  SUV. 
He  had  been  unemployed  since  October  200 1 
and  had  $163,715  in  credit  card  debts,  owed 
another  $745,000  on  his  home,  and  had  asked 
the  federal  judge  to  appoint  him  a public  de- 
fense attorney  due  to  indigence.  “This  is 
beyond  stupidity,”  said  Sparks,  calling  Mo- 
rales a financial  danger  to  the  community. 
Morales  was  thereafter  incarcerated  in  the 
Caldwell  County  jail  in  Lockhart  until  his 
guilty  plea  on  July  17,  2003.  He  was  then 
released  on  personal  recognizance  bond  with 
the  condition  that  he  incur  no  new  debts.  Af- 
ter sentencing  on  October  31,  2003,  he  was 
returned  to  the  jail  where  he  remained  until 
his  transfer  to  the  federal  prison  in  Texarkana, 
Texas  on  November  7,  2003. 

Morales  will  be  remembered  by  Texas 
state  prisoners  as  the  man  who  convinced  a 
federal  judge  to  terminate  federal  oversight 
of  the  Texas  state  prison  system  by  claiming 
that  state  officials  were  honorable  enough  to 
maintain  constitutional  conditions  in  the  pris- 
ons without  court  intervention.  | 

Sources:  Houston  Chronicle;  KUHF  NPR 
News 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 


Daniel  E.  Manville 

Co-Author  of  the  “Prisoner’s 
Self-Help  Litigation  Manual” 
3rd  Edition 
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Court  Continues  Oversight  and  Orders  Corrections  in  Georgia  Jail 

by  David  M.  Reutter 


“The  Court  is  totally  out  of  patience  with 
the  assurances  and  promises  that  compliance 
will  be  achieved”  with  the  Final  Settlement 
Agreement  signed  on  January  24,  2000.  So 
said  Judge  Shoeb,  U.S.  District  Court  North- 
ern District  ofGeorgia,  when  ordering  Fulton 
County,  Georgia,  to  ease  overcrowding  at  its 
jail  and  provide  adequate  medical  care  to  its 
pre-trial  detainees.  This  case  was  brought  by 
HIV  detainees  at  the  jail,  and/’LVhas  pre- 
viously reported  this  litigation.  See:  PLN 
September  2000. 

Despite  two  years  elapsing  since  the 
settlement  agreement  was  approved,  the 
Court  found  the  defendants  were  “far  from 
compliance”  in  several  areas.  First,  the  Court 
found  the  Fulton  County  Jail  exceeded  its 
physical  capacity  by  a significant  number.  The 
jail  was  originally  designed  for  1,332  prison- 
ers, but  before  construction  was  completed 
double  bunks  were  installed  to  increase  capac- 
ity to  2,250.  Since  the  settlement  agreement, 
the  jail’s  population  hit  a high  of  2,544  and  a 
low  of  2,266.  The  significant  factor  in  over- 
crowding is  the  detention  of  persons  held  for 
misdemeanor  offenses. 

The  latest  report  showed  208  persons 
held  upon  misdemeanors  who  were  not  for- 
mally charged.  These  detainees  await  a 
formal  decision  from  the  Solicitor  General’s 
Office  on  whether  formal  charges  will  be 
filed.  Often,  the  detainees  spend  more  time 
in  jail  than  they  would  ever  receive  as  a sen- 
tence for  their  offenses.  Most  are  unable  to 
post  the  excessive  bonds  set  by  judges,  who 


This  month’s  cover  story  reports  on 
the  U.S.  government’s  clandestine 
network  of  prisons  around  the  world.  The 
story  was  written  before  the  news  about  the 
torture  and  murder  of  Iraqi  prisoners  ap- 
peared. The  only  thing  that  would  have  been 
unusual  would  have  been  the  news  that  pris- 
oners in  Iraq  and  Afghanistan  were  not  being 
tortured,  abused  and  mistreated  since  that  has 
been  standard  treatment  for  prisoners  in  all 
U.S.  sponsored  counter  insurgency  wars  in 
the  post  World  War  II  era. 

For  PLN  readers,  the  mistreatment,  tor- 
ture and  abuse  of  prisoners  is  nothing  new. 
Every  issue  of  PLN  contains  plenty  of  news 
and  stories  of  proven,  verified  accounts  of 
prisoner  abuse  occurring  right  here  in  the  US. 


are  unable  to  review  the  detainees’  individual 
circumstances,  ties  to  the  community,  or  ac- 
tual risk  of  flight. 

Another  factor  in  jail  overcrowding  is 
detainees  are  not  provided  an  attorney  until 
an  arraignment  months  after  arrest,  which 
usually  results  in  pleas  for  time  served  be- 
cause the  time  already  served  is  greater  than 
the  sentence  that  can  be  imposed  if  the  pris- 
oner is  actually  convicted  of  a crime.  At  this 
point,  no  real  representation  can  occur.  Un- 
der state  law,  the  defendants  have  a 
contractual  duty  to  provide  counsel  within 
72  hours  of  arrest.  The  Court  ordered  this 
duty’s  compliance,  for  it  will  facilitate  de- 
tainees’ releases  by  bond  reduction  motions 
and  cases  to  be  pushed  upon  the  Court’s 
docket  in  a timely  manner.  The  Court  also 
ordered  the  defendants  to:  (1)  expand  its  Pre- 
trial services  to  supervise  persons  arrested 
for  misdemeanors;  (2)  evaluate  factors  used 
to  exclude  certain  felonies  and  misdemean- 
ors and  exclude  unreasonable  factors;  (3) 
ensure  reasonable  bond  is  given  on  misde- 
meanor offenses;  (4)  provide  a mental  health 
discharge  plan;  (5)  increase  counsel’s  com- 
pensation for  misdemeanor  cases  or  expand 
the  Public  Defender’s  Office;  (6)  hold  a hear- 
ing within  72  hours  of  a detainee’s  arrest; 
(7)  impose  reasonable  restrictions  a person 
can  remain  in  jail  (a)  without  accusation  or 
indictment,  and  (b)  accused  or  indicted  but 
untried;  (8)  implement  a computer  system 
linking  all  Fulton  County  criminal  justice 
system  agencies. 

From  the  Editor 

by  Paul  Wright 

This  issue  of  PLN  contains  the  article  on  the 
Inspector  General’s  report  confirming  the 
abuse  of  people  detained  in  the  wake  of  the 
9-11  attacks.  Given  the  treatment  of  Ameri- 
can prisoners,  the  poor  treatment  of  Iraqi  and 
Afghan  prisoners  should  come  as  no  surprise. 

Long  before  they  went  to  Iraq  to  inflict 
misery  and  mayhem  on  prisoners  in  that  coun- 
try, PLN  had  reported  on  the  myriad  human 
rights  abuses  of  Lane  McCotter,  Terry  Stewart 
and  John  Armstrong  when  they  headed  prison 
systems  here  in  the  United  States.  That  their 
human  rights  abuses  in  this  country  were  both 
well  known  and  well  documented  appears  to 
have  served  as  a job  prerequisite. 

The  prison  abuses  in  Iraq  have  focused 
some  degree  of  mainstream  media  attention 


The  Court  found  the  Jail  is  woefully 
understaffed,  and  ordered  funds  be  provided 
to  ensure  proper  staffing  at  all  times.  Addi- 
tionally, the  defendants  are  required  to 
develop  and  implement  a plan  to  deliver 
medical  services.  Detainees  who  are  HIV 
positive  and  who  could  credibly  identify  their 
medications  are  enduring  unreasonable  in- 
terruptions of  their  medications,  and  they  are 
denied  adequate  diets.  Along  with  curing 
these  problems,  the  Defendants  were  ordered 
to  provide  those  prisoners  access  to  hospital 
care. 

Moreover,  the  defendants  were  ordered 
to  screen  all  incoming  detainees  for  tubercu- 
losis infection  or  HIV  symptoms.  Upon 
release  all  HIV  positive  detainees  are  to  be 
provided  a discharge  plan  that  includes  an 
appointment  with  a care  provider  and  given 
sufficient  medication  to  prevent  gaps  in  avail- 
ability of  those  medications. 

Finally,  the  Court  found  the  Jail  is  not 
adequately  maintained.  The  heating,  air  con- 
ditioning, ventilation,  and  plumbing  systems 
are  virtually  collapsed,  adversely  impacting 
the  physical  and  mental  condition  of  all  de- 
tainees. The  Court  ordered  the  defendants  to 
cure  these  systems,  or  so  advise  the  Court  so 
it  can  order  construction  of  a new  jail. 

The  Court  ordered  future  reports  and 
hearings  to  determine  the  defendants’  com- 
pliance with  its  order,  and  PLN  will  report 
future  developments.  See:  Foster  v.  Fulton 
County  Georgia,  223  F.Supp.  2d  1292  and 
1301  (N.D.  Ga.  2002).  ■ 


on  the  abuse  faced  by  American  prisoners 
on  a daily  basis.  PLN  will  be  reporting  on 
the  Iraq  prison  story  in  an  upcoming  issue. 
That  some  of  the  low  level  perpetrators  have 
been  identified  as  civilian  prison  guards  in 
state  prisons  in  Pennsylvania  and  Virginia 
illustrates  the  globalization  of  the  American 
way  of  prisons.  One  of  PLN’s  objectives  is 
raising  the  issue  of  human  rights  for  those 
imprisoned  in  American  prisons  and  jails  to 
create  public  awareness  of  the  problems  that 
exist  and,  hopefully,  change  them  for  the 
better. 

As  always,  PLN  depends  on  our  read- 
ers’ support  to  continue  publishing.  If  you 
can  make  a donation  to  support  our  work 
please  do  so.  | 
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$450,000  Settlement  in  California 
Prison  Murder  Suit 


The  California  Department  of  Correc- 
tions (CDC)  agreed  on  October  15, 
2003  to  pay  $450,000  to  settle  the  civil  rights 
complaint  brought  by  the  surviving  family 
of  a prisoner  murdered  by  his  cellmate. 

Jeffrey  Ford,  an  effeminate  homosexual 
serving  prison  time  for  petty  theft  at  the  Cali- 
fornia Medical  Facility  in  Vacaville,  was 
beaten  and  strangled  to  death  by  his  cellmate 
James  Diesso.  Diesso  and  Ford  were  both  in 
the  psychiatric  administration  segregation 
unit;  Diesso  was  a known  homosexual  preda- 
tor. Although  Diesso  had  told  guard  Michael 
Hancock  the  evening  before  that  he  was  “los- 
ing it”  and  was  about  to  do  something  bad 
and  needed  to  see  a psychiatrist,  Hancock 
did  nothing.  A few  hours  later  in  the  early 
a.m.,  Diesso  brutally  assaulted  and  killed 
Ford.  Diesso  was  ultimately  convicted  of  first 
degree  murder. 


Ford’s  family  sued  Hancock  and  CDC 
under  42  U.S.C.  § 1983,  alleging  that 
Hancock  had  been  deliberately  indifferent  to 
the  known  risk  of  harm  to  Ford,  based  upon 
Diesso ’s  prior  history  of  violence  on  guards 
and  prisoners  and  his  earlier  advisement  to 
Hancock.  The  defendants’  theory,  that  they 
were  qualifiedly  immune  because  a reason- 
able guard  would  not  have  known  the  danger 
posed  by  the  facts,  had  been  rejected  by  the 
Ninth  Circuit  U.S.  Court  of  Appeals.  (See: 
Estate  of  Ford  v.  Ramirez-Palmer,  301  F.3d 
1043  (9th  Cir.  2002).  [PLN,  Jan.  ’04,  p.32].) 

The  settlement  was  reached  one  week 
prior  to  the  scheduled  jury  trial.  The  Fords 
were  represented  by  Walnut  Creek  attorney 
Stan  Casper  and  San  Francisco  attorney  John 
Houston  Scott.  See:  Estate  of  Ford  v.  Cali- 
fornia, U.S.D.C.,  N.D.  Cal.,  Case  No. 
CV-S-99-01234  GEB  JFM.  ■ 


California’s  Proposition  36  Parole  Violator  Drug 
Treatment  Program  Covers  Probation  Violators 

by  John  E.  Dannenberg 


The  California  Court  of  Appeal  ju- 
dicially extended  the  reach  of 
California’s  parole  violator  alternative 
drug  treatment  program,  Proposition 
(Prop.)  36  (Nov.  7,  2000,  codified  at  Pe- 
nal Code  §§  1210,  1210.1,  3063.1)  to 
include  similarly  situated  probation  vio- 
lators. Prop.  36,  which  permits  a drug 
treatment  sentencing  alternative  to 
prison  time  for  selected  drug  possession 
offenses,  was  enacted  to  both  rehabili- 
tate drug  offenders  as  well  as  reduce 
prison  overcrowding. 

Gregory  Guzman  was  on  three  years 
probation  for  a non-violent,  non-serious 
felony  conviction  when  he  pled  guilty  to 
possession  of  methamphetamine  — a non- 
violent  drug  possession  offense 
(NVDPO).  Because  of  his  new  NVDPO 
conviction,  his  earlier  two  year  felony  pro- 
bation was  revoked  and  he  was  remanded 
to  state  prison.  In  addition,  he  was  given 
probation  for  the  NVDPO  and  ordered  to 
participate  in  a drug  treatment  plan  upon 
his  release  from  prison. 

Guzman  noted  that  if  he  had  violated 
parole  instead  of  probation  for  the  same 
underlying  conviction,  he  would  have  been 
eligible  for  a Prop.  36  drug  treatment  al- 
ternative, and  argued  unsuccessfully  to  the 


trial  court  that  as  a probation  violator  he 
should  be  treated  no  worse. 

The  Court  of  Appeal,  Sixth  Appellate 
District,  first  analyzed  Prop.  36  and  found 
that,  by  its  own  terms,  it  did  not  apply  to 
probationers.  But  on  Guzman’s  equal  pro- 
tection claim,  the  court  found  that  it  made 
no  sense  to  distinguish  parole  violators 
from  probation  violators  as  to  the  People’s 
intent  in  enacting  Prop.  36. 

Using  a strict  scrutiny  standard  of  re- 
view because  of  the  protected  liberty 
interest  implicated,  the  court  held  that 
Prop.  36’s  unintentional  omission  of  the 
subclass  of  probation  violators  violated 
equal  protection  principles,  and  that  the 
remedy  for  such  an  underinclusion  was  to 
judicially  extend  the  statutes  to  apply  to 
such  probationers. 

Accordingly,  the  court  found  Propo- 
sition 36  unconstitutional,  and  construing 
it  to  include  probationers  like  Guzman 
who  commit  an  NVDPO  while  on  proba- 
tion for  a non-serious,  non-violent  offense, 
reversed  the  trial  court  and  remanded  for 
resentencing.  See:  People  v.  Guzman,  109 
Cal.  App.  4th  341;  134  Cal.  Rptr.  2d  727 
(2003).  The  California  supreme  court  has 
granted  review  in  this  case.  PLN  will  re- 
port their  decision  when  it  is  issued.  | 
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The  Supreme  Court  recently  decided 
another  in  a series  of  cases  about 
when  prisoners  can  sue  directly  under  42 
U.S.C.  § 1983,  versus  when  they  must  first 
employ  habeas  corpus  proceedings,  to  chal- 
lenge actions  by  prison  officials.  The 
difference  is  very  important  because  if  a pris- 
oner must  follow  the  habeas  route,  then  she 
or  he  must  go  first  to  state  court  through  any 
habeas  proceedings  available  there  and  if  un- 
successful in  state  court  file  a federal  habeas 
corpus  action.  Then,  if  the  prisoner  has  been 
able  to  get  the  prison  officials’  actions  over- 
turned in  the  state  or  federal  habeas 
proceeding,  he  or  she  can  then  file  a § 1983 
action  for  damages.  By  contrast,  in  cases 
where  a prisoner  is  not  required  to  pursue 
the  habeas  route,  the  prisoner  can  start  in 
federal  court  with  the  § 1983  lawsuit,  sav- 
ing lots  of  time  and  trouble. 

The  general  rule  regarding  in-prison  in- 
cidents, such  as  challenges  to  disciplinary 
proceedings,  is  that  if  the  challenge  involves 
length  of  confinement  in  any  way  (such  as 
impact  on  good  time  credits),  a prisoner  must 
first  get  the  underlying  charge  overturned 
in  a habeas  proceeding  before  trying  to  get 
damages  in  a § 1983  action.  Edwards  v. 
Balisok,  520U.S.  641  (1997).  For  example, 
if  1 am  convicted  in  a disciplinary  hearing 
and  one  consequence  is  that  1 may  lose  good 
time,  I must  go  through  state  court  and  then 
(if  1 lose  in  the  state  court)  federal  court  ha- 
beas proceedings,  trying  to  get  the  courts  to 
say  that  the  charge  was  laid  on  me  without 
any  evidence  to  support  it,  or  in  some  other 
unconstitutional  way.  Only  then,  and  only 
if  1 win  in  the  habeas  round,  can  I sue  under 
§ 1983  for  damages  for  the  same  incident. 

In  the  most  recent  case,  Muhammad  v. 
Close,  124  S.Ct.  1303  (2004),  the  Supreme 
Court  in  a 9-0  “per  curiam”  opinion  clearly 
held  that  where  good  time  credits  are  not  in 
any  way  involved,  a prisoner  may  proceed 
directly  with  a § 1983  suit.  Muhammad  was 
charged  by  Close  with  “threatening  behav- 
ior,” a charge  that  required  that  Muhammad 
go  to  segregation  pending  the  disciplinary 
hearing.  At  the  hearing,  he  was  acquitted  of 
“threatening  behavior,”  but  found  guilty  of 
the  lesser  charge  of  “insolence.”  If  “inso- 
lence” had  been  the  original  charge, 
Muhammad  would  not  have  had  to  endure 
pre-hearing  segregation. 

Muhammad  sued  under  § 1983  for  dam- 
ages, claiming  that  Close  had  charged  him 
with  “threatening  behavior”  in  retaliation  for 
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lawsuits  and  grievances  Muhammad  had 
filed  against  Close.  At  some  point, 
Muhammad  amended  his  complaint  to  re- 
move any  claim  that  he  contested  the 
“insolence”  conviction  or  discipline  for  that 
charge.  Muhammad  did  not  challenge  this 
conviction  nor  did  he  ask  for  expungement 
of  it  from  his  record.  Instead,  he  claimed 
only  that  he  should  be  paid  for  pain  and 
suffering  due  to  the  pre-hearing  detention 
he  suffered  because  Close  “overcharged” 
Muhammad  with  the  infraction  “threaten- 
ing behavior.” 

The  Supreme  Court  held  that  in  these 
circumstances,  Muhammad  did  not  have  to 
seek  habeas  relief  before  proceeding  un- 
der § 1983.  The  pre-hearing  detention  had 
no  apparent  affect  on  good  time,  and  there 
was  nothing  else  to  suggest  that  length  of 
confinement  was  involved.  Thus  the 
Edwards  “habeas  first”  rule  did  not  apply, 
and  the  § 1983  suit  could  proceed. 

If  you  are  thinking  about  mounting  a 
challenge  to  a disciplinary  proceeding,  the 
Muhammad  decision  will  only  help  you  if 
your  challenge  does  not  in  any  way  involve 
the  length  of  your  criminal  sentence.  If  you 
are  challenging  a disciplinary  finding  and 
if  overturning  that  finding  could  affect  the 
time  you  spend  in  prison,  you  will  have  to 
go  the  longer  habeas  route  before  trying  to 
obtain  damages  in  a § 1983  lawsuit. 

However,  it  is  important  to  be  clear 
about  what  length  of  time  we  are  talking 
about.  The  Edwards  rule  applies  to  the 
length  of  your  criminal  sentence,  your  ac- 
tual time  in  prison,  not  the  length  of  the 
in-prison  disciplinary  confinement.  In 
Muhammad,  the  Supreme  Court  made  clear 
that  it  had  never  held  that  habeas  rules  ap- 
ply to  the  length  of  in-prison  disciplinary 
confinement  as  such,  or  to  other  incidents 
that  are  conditions  of  confinement  not  in- 
volving length  of  imprisonment.  124  S.Ct. 
at  1305,  footnote  1.  A helpful  discussion 
of  this  principle  and  how  it  applies  in  vari- 
ous situations  is  in  Jenkins  v.  Haubert,  179 
F.3d  19  (2d  Cir.  1999). 

There  is  some  disagreement  in  the 
lower  courts  about  this,  but  the  Supreme 
Court  has  never  required  “habeas  first”  un- 
less length  of  actual  prison  confinement  is 
involved.  The  Supreme  Court  said  this 
again  strongly  in  an  even  more  recent  case, 
Nelson  v.  Campbell  (May  24,  2004)(cita- 
tion  to  Supreme  Court  Reporter  unavailable 
as  of  this  writing).  In  Nelson,  the  Court 


held  that  a prisoner  condemned  to  death  could 
challenge  directly  in  a § 1983  action  the 
method  by  which  the  state  proposed  to  per- 
form lethal  injection.  He  did  not  have  to 
pursue  habeas  because  this  was  not  a chal- 
lenge to  the  sentence  of  death  itself. 

But  you  should  recognize  the  dilemma. 
If,  under  state  law,  the  overturning  or 
expungement  of  a disciplinary  sanction  will 
restore  lost  good  time  credits,  or  even  if  it 
will  just  improve  your  chances  of  gaining 
good  time  credits,  the  Edwards  “habeas  first” 
rule  will  apply.  So,  unless  either  there  is  no 
issue  of  good  time  credits,  or  you  are  sure 
you  only  want  to  challenge  conditions  with- 
out involving  any  good  time  issues,  you  will 
be  stuck  with  habeas. 

There  is  one  possible  exception  to  this, 
and  that  is  when  habeas  is  just  not  an  avail- 
able remedy.  For  example,  if  you  are  released 
from  prison  before  you  can  get  your  habeas 
action  going,  you  may  not  be  able  to  pursue 
habeas  because  habeas  is  a challenge  to  cus- 
tody. The  Supreme  Court  has  not  yet  held 
that  a § 1983  action  could  be  filed  immedi- 
ately in  such  a situation,  although  there  have 
been  strong  hints.  See  the  citations  in  foot- 
note 2 of  Muhammad  (124  S.Ct.  at  1305)  and 
Ramirez  v.  Galaza,  334  F.3d  850,  859  foot- 
note 7 (9th  Cir.  2003).  You  should  be  aware 
of  this  argument  if  you  are  released  or  other- 
wise are  blocked  from  trying  to  get  a 
habeas-type  remedy  in  your  case. 

Finally,  note  that  the  Edwards  “habeas 
first”  rule  applies  only  to  suits  for  damages 
regarding  things  that  have  happened  in  the 
past.  You  may  be  able  to  seek  an  injunction 
under  § 1983  for  ongoing  unconstitutional  ac- 
tions, as  Edwards  itself  makes  clear.  Balisok, 
the  prisoner  in  the  Edwards  case,  claimed  that, 
in  addition  to  declaratory  relief  and  damages, 
the  federal  court  should  fix  the  problem  that 
caused  the  illegality  of  the  disciplinary  pro- 
ceeding in  his  case.  The  Supreme  Court  said 
that,  “Ordinarily,  a prayer  for  such  prospec- 
tive [injunctive]  relief  will  not  ‘necessarily 
imply’  the  invalidity  of  a previous  loss  of  good 
time  credits,  and  so  may  properly  be  brought 
under  §1983.”  Edwards,  520  U.S.  at  648. 

The  bottom  line  is  that  while  Muhammad 
is  a victory  for  prisoners  who  make  no  chal- 
lenge involving  length  of  sentence,  it  does 
not  help  prisoners  whose  disciplinary  convic- 
tions affect  in  any  way  the  time  they  will 
spend  in  prison.  If  you  want  to  get  your  good 
time  (or  your  eligibility  for  good  time)  back, 
you  very  likely  will  have  to  proceed  through 
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the  long  habeas  route,  get  the  disciplinary 
proceeding  held  unconstitutional,  and  then 
later  sue  for  damages  under  § 1983. 

This  is  my  last  Pro  Se  Tips  and  Tactics 
column  for  PLN.  1 have  agreed  to  be  the  Di- 
rector of  my  legal  services  program, 
Columbia  Legal  Services,  as  it  moves  in 
some  new  directions  as  a smaller  and  more 
targeted  organization.  So  1 just  won’t  have 
the  time  to  keep  up  with  prison  law  as  well 
as  I would  like.  I understand  that  Dan 
Manville  will  take  over  the  column.  Dan 
will  do  a great  job,  and  will,  I’m  sure,  im- 
prove on  whatever  I’ve  managed  to  do. 

I have  very  much  enjoyed  doing  the  col- 
umn for  what  Paul  tells  me  is  eight  years.  It 


has  allowed  me  to  live  out  one  of  my  val- 
ues, which  is  that  professionals  should  give 
away  as  much  information  as  they  can  so 
that  people  can  help  themselves.  It  is  al- 
ways a little  scary  to  write  generally  about 
the  law,  because  the  outcome  of  cases  so 
often  turns  on  the  facts,  on  exactly  what  hap- 
pened in  your  particular  case.  But  I have 
tried  to  give  prisoners  at  least  a framework 
within  which  they  can  approach  their  own 
cases.  1 hope  what  I’ve  written  has  helped 
some  people.  Thanks  for  reading  my  stuff. 
■ 

John  Midgley  is  the  director  of  Columbia 
Legal  Services  in  Seattle,  Washington. 
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Florida’s  Incarceration  Cost  Recovery  Statute  Constitutional 


The  Florida  Supreme  Court  held  that 
a Florida  statute  that  imposes  civil 
liens  for  recovery  of  incarceration  cost  and 
victim  restitution  violates  neither  the  Ex  Post 
Facto  Clause  or  Due  Process.  Florida  pris- 
oner 01  lie  James  Goad,  who  has  been 
incarcerated  since  February  1991,  initiated 
a “civil  action”  against  the  Florida  Depart- 
ment of  Corrections  (FDOC)  in  1995  for 
injuries  he  sustained  when  he  was  attacked 
by  another  prisoner.  In  response  to  the  claim, 
FDOC  moved  for  summary  judgment  and 
filed  a counterclaim  under  § 960.293  and 
960.297,  Florida  Statutes  (supplement  1994) 
to  recover  costs  of  Goad’s  incarceration. 

By  the  terms  of  § 960.297,  the  state  may 
recover  costs  in  the  amount  of  $50  per  day  for 
the  portion  of  the 
prisoner’s  remaining 
sentence  after  July  1, 

1994,  the  effective  date 
of  the  law.  The  trial  court 
granted  the  FDOC  sum- 
mary judgment  on 
Goad’s  claim.  Goad  then 
moved  for  judgment  on 
the  pleadings  on  the 
counterclaim.  The  trial 
court  held  § 960.297 
would  violate  the  ex  post 
facto  clause  because  the 
statute  was  not  in  effect 
at  the  time  Goad  com- 
mitted his  criminal 
offense.  The  First  District 
Court  of  Appeals  reversed, 
concluding  § 960.293  and 
960.297  “afford  civil  rem- 
edies that  are  not  the 
equivalent  of  criminal  pun- 
ishment.” 


The  Supreme  Court,  in  order  to  determine 
if  the  statutes  are  punitive  for  ex  post  facto 
purposes,  said  it  must  consider:  (1)  whether 
the  sanction  involves  an  affirmative  disability 
or  restraint;  (2)  whether  it  has  historically  been 
regarded  as  punishment;  (3)  Whether  it  comes 
into  play  only  on  finding  a scienter;  (4)  whether 
its  operation  will  promote  the  traditional  aims 
of  punishment,  retribution  and  deterrence;  (5) 
whether  the  behavior  to  which  it  may  ratio- 
nally be  connected  is  assignable  for  it;  (7) 
whether  it  appears  excessive  in  relation  to  the 
alternative  purpose  assigned.  The  court  held 
that  after  considering  these  factors,  the  Act  is 
civil  in  nature.  The  “order  imposing  the  incar- 
ceration charges  [is]  enforced  in  the  same 
manner  as  a judgment  in  a civil  action”  and 


the  “lien  created  upon  the  imposition  of  a 
per  diem  charge  has  the  same  effect  as  the  lien 
created  by  the  entry  ofa  civil  judgment.”  Thus, 
the  court  held  the  statutes  are  not  criminal  pun- 
ishment which  would  violate  the  ex  post  facto 
clause. 

The  court  further  held  Goad’s  substantive 
due  process  rights  were  not  violated,  as  he  had 
no  “vested  right  to  free  room  and  board  while 
incarcerated,”  at  the  time  he  committed  his 
crime.  Moreover,  the  per  diem  charge  for  in- 
carceration costs  applies  only  to  the  portion  of 
the  prisoner’s  sentence  remaining  after  July, 
1, 1994.  Accordingly,  the  court  approved  the 
First  District’s  order  finding  the  statutes  con- 
stitutional. See:  Goad  v.  Florida  Department 
of  Corrections,  845  So.2d  880  (Fla.  2003).> 


Experienced,  Aggressive  and 
Successful  Prison  Lawyer 

All  Federal  and  California  State  Courts 


• Medical  Malpractice 

• Civil  Rights  Violation 

• Administrative  Issues 

• Writs  of  Habeas  Corpus 


• Appeals 

• Parole  Hearings 

• Revocations 

• Transfers 


Send  a one  page  case  summary  to: 

William  L.  Schmidt,  Esq. 

791  Price  St.,  #170 
Pismo  Beach,  CA  93449 

(805)  556-0844 

(Please  write  for  approval  to  call  collect.) 


Prison  Legal  News 


13 


June  2004 


Federal  Supermax  Terrorist’s  New  Home  and  Bargaining  Chip; 

$1  Million  Cells  Planned 

by  Bob  Williams 


The  United  States  Penitentiary — 
Administrative  Maximum  Facility 
goes  by  many  names:  ADX,  Supermax, 
Alcatraz  of  the  Rockies.  It  has  been  the  fed- 
eral Bureau  of  Prison’s  (BOP)  home  to 
problem  and  high  profile  prisoners  since  open- 
ing in  1 994.  Its  published  capacity  in  August 
2003  was  490.  Today,  it’s  home  to  some  of  the 
most  notorious  criminals  and  political  prison- 
ers in  federal  custody.  Its  conditions  are  so 
harsh  that  avoiding  it  has  become  a bargain- 
ing chip  for  prisoner  cooperation  and  plea 
negotiations.  And  now  BOP  director  Harley 
Lappin  wants  $23  million  to  build  “24  new 
super-secure  cells  for  convicted  terrorists.” 

Terrorist’s  New  Home 

A review  of  federal  records  conducted 
by  the  Denver  Post  shows  that  political  pris- 
oners have  been  transferred  to  ADX  from 
other  prisons  since  the  September  11  attacks. 
Bernard  Kleinman,  the  New  York  attorney 
representing  Ramzi  Ahmed  Yousef,  told  the 
Denver  Post  that  ADX  has  “become  the 
prison  of  choice  for  terrorists  ...  they  have 
shipped  them  all  there.” 

The  BOP  strategy  is  not  new  but  based 
on  the  European  model  for  housing  political 
prisoners.  For  example,  in  Spain,  Basque 
separatists  are  imprisoned  off  the  coast  of 
Morocco  on  the  Spanish-owned  Canary  Is- 
lands. [PLN  has  reported  previously  on  the 
repression  of  political  prisoners  in  Europe 
and  elsewhere  as  well  as  the  prisoners’ 
struggles  against  these  conditions.]  Michael 
Page,  a London  political  scientist  who  wrote 
a book  on  the  subject  in  1997,  told  the  Den- 
ver Post  that  when  “you  isolate  them,  it’s 
much  more  difficult  for  them  to  try  and  es- 
cape.” ADX  is  isolated  in  small-town 
Florence,  Colorado.  “It’s  not  necessarily  a 
sympathetic  population  they  can  flee  to  im- 
mediately and  hide  within,”  said  Page. 

Political  prisoners  convicted  of  ideologi- 
cally based  crimes  also  make  quite  different 
prisoners.  They  tend  to  be  well-behaved,  re- 
spectful towards  guards  and  rarely  show 
hostilities.  In  fact,  in  early  2003  a group  of 
ADX  political  prisoners  went  on  a peaceful 
hunger  strike  and  were  force  fed  for  weeks 
through  tubes  running  through  their  noses. 
They  eventually  quit  without  disturbance.  They 
rarely  participate  in  the  drug,  sex  and  protec- 
tion culture  of  prison.  Page  says  this  is  consistent 


with  guerrillas  in  European  prisons.  “If  you’ve 
got  a political  motivation,  you  tend  to  be  quite  a 
different  prisoner,”  says  Page.  “They  tend  to  view 
themselves  as  superior  to  the  criminal  prisoner. 
They  don’t  believe  they  are  criminals.” 

In  addition  to  political  prisoners,  Denver 
Post  writer  J im  Hughes  says  ADX  “is  the  na- 
tional rogue’s  gallery  of  high-pro fde  and 
hard-to  manage  criminals.”  The  baker’s  dozen 
of  ADX’s  notorious  prisoners  include  the 
Unabomber,  Theodore  John  Kaczynski,  sen- 
tenced to  life  for  a string  of  U.S.  mail 
bombings.  Robert  Hanssen,  the  former  FBI 
agent  convicted  of  spying  for  Russia,  sentenced 
to  life.  Terry  Lynn  Nichols,  sentenced  to  life 
in  the  Oklahoma  City  bombing  by  the  federal 
government  and  sentenced  in  June  2004  to  life 
by  Oklahoma  authorities.  His  co-defendant, 
Timothy  McVeigh,  was  housed  at  ADX  until 
his  execution.  Arizona  Ecstasy  dealer  and 
former  Gambino  crime  family  hit  man  and  later 
informant,  Sammy  “the  Bull”  Gravano.  Ramzi 
Ahmed  Yousef,  once  described  by  a federal 
judge  as  the  “apostle  of  evil,”  sentenced  to  life 
plus  240  years  for  the  1993  World  Trade  Cen- 
terbombing and  plotting  to  bomb  U.S.  airlines 
in  1994.  Abdul  Hakim  Murad,  sentenced  to 
life  for  helping  Yousef  in  1994.  The  would-be 
shoe  bomber,  Richard  Colvin  Reid,  sentenced 
to  life  for  attempting  to  bomb  a U.S.  airline. 
Omar  Abdel-Rahman,  sentenced  to  life  for 
plotting  to  bomb  several  New  York  landmarks 
and  the  1993  World  Trade  Center  bombing  plus 
solicitation  to  murder  Egyptian  president 
Hosni  Mubarak.  Wadih  el-Hage,  a U.S.  citi- 
zen accused  of  being  an  al-Qaeda  top  officer, 
sentenced  to  life  for  the  1998  bombing  of  U.  S. 
embassies  in  East  Africa.  Oscar  Lopez  Rivera, 
a member  of  the  Puerto  Rican  independence 
movement  sentenced  to  55  years  for  seditious 
conspiracy.  El  Sayyid  Nosair,  sentenced  to  life 
for  allegedly  planning  the  murder  of  New  York 
Jewish  Defense  League  founder  Rabbi  Meir 
Kahane.  And  Mutulu  Shakur,  Black  Libera- 
tion Army  member  and  step  father  of  rap  star 
Tupac  Shakur,  sentenced  to  60  years  for  bank 
robbery,  conspiracy  and  murder,  including 
1980s  armored  car  robberies  in  the  Northeast 
which  killed  guards  and  police. 

Bargaining  Chip 

ADX  cells  are  considered  the  most  se- 
cure in  the  county,  if  not  the  world.  One-third 
are  for  solitary  confinement  and  measure  7 


feet  by  12  feet  with  half  the  floor  space  oc- 
cupied by  a concrete  bed,  18-inch-high 
concrete  stool,  a concrete  desk,  a knobless 
stainless  steel  shower  and  combination  stain- 
less steel  knobless  sink  and  seatless  toilet. 
Other  cells  are  1 0 feet  by  1 2 feet.  Cameras  and 
microphones  record  a prisoner’s  every  move 
within  the  cell.  Prisoners  live  in  virtual  isola- 
tion and  are  rarely  allowed  out.  BOP  policy 
even  requires  strip  searches  in  order  to  utilize 
the  small  recreation  pens.  Kleinman  says  some 
terrorists  at  ADX  have  stopped  using  the  rec- 
reation pens  because  of  the  searches. 

Special  Administrative  Measures 
(SAMs)  allow  even  more  oppression  of  pris- 
oners whom  the  BOP  monitors  for  actions 
or  speech  deemed  sensitive  to  national  secu- 
rity. SAMs  allow  guards  to  monitor  and 
curtail  prisoner  speech,  listen  to  prisoner’s 
casual  conversations,  screen  legal  mail,  and 
prohibit  attorneys  from  repeating  what  cli- 
ents have  told  them,  for  example.  Special 
national  security  provisions  allow  monitor- 
ing of  attorney  visits,  phone  calls,  and  mail. 
The  consensus  among  BOP  staff,  defense 
attorneys,  and  ADX  prisoners  past  and 
present  is  that  these  are  the  most  restrictive 
conditions  they’ve  ever  seen. 

Against  this  backdrop,  ADX  becomes  a 
bargaining  chip  in  plea  negotiations  and  other 
cooperation.  As  with  the  Basque  separatists 
who  renounced  their  Basque  ties  in  exchange 
for  getting  closer  to  home,  ADX  has  provided 
an  incentive  for  cooperation  in  exchange  for 
being  housed  somewhere  other  than  ADX.  For 
example,  Seattleite  James  Ujaama,  ironically 
a Colorado  native,  was  accused  in  2002  of  try- 
ing to  develop  an  al-Qaeda  camp  in  Oregon. 
He  entered  into  a plea  bargain  with  federal 
prosecutors  in  April  2003  which,  among  other 
things,  avoided  ADX  by  providing  for  service 
of  his  sentence  in  Washington  state,  accord- 
ing to  his  Seattle  attorney,  Robert  Mahler.  Sam 
Schmidt,  el-Hage’s  attorney,  told  the  Denver 
Post  that  this  is  an  example  of  ADX’s  power 
as  a “bargaining  chip.” 

Million  Dollar  Cells 

In  May  2003,  BOP  director  Lappin  tes- 
tified before  the  House  subcommittee  on 
crime,  terrorism  and  homeland  security. 
Sources  confirmed  to  the  Denver  Post  that 
his  $23  million  request  was  for  24  cells  at 
ADX  so  ADX  could  “play  a key  role  as  the 
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government  expands  its  mission  to  combat 
terrorism.”  Mark  Shaw,  managing  editor  of 
the  trade  journal  Colorado  Construction, 
confirmed  for  the  Denver  Post  that  “there  are 
plenty  of  people  sniffing  around,”  referring 
to  construction  companies  hoping  to  bid, 
“they’re  all  showing  interest.” 

Gary  Rosenfeld,  of  the  Pennsylvania 
prison  design  firm  Professional  Systems  En- 
gineering, told  the  Denver  Post  that  the  new 
terrorist  cells  will  not  require  much,  if  any, 
special  construction  techniques  but  that  ex- 
isting monitoring  technology  will  have  to  be 
upgraded  and  policies  changed.  This  does 
not  explain  the  nearly  $1  million  per  cell 
price  tag.  Regardless  of  prisoner  type,  the 
“design  is  basically  the  same,”  says 
Rosenfeld,  “the  biggest  problem  is  that  it’s 
an  operations  issue,  dealing  with  terrorists. 
Their  main  function  is  to  disrupt ...  to  pull  the 
resources  from  fighting  the  war  against  them 
to  taking  care  of  them.”  Although  smaller, 
Rosenfeld  likens  the  political  prisoner  chal- 
lenge to  the  one  posed  by  prison  gangs.  He 
says  “they’re  not  as  organized  as  the  gangs  be- 
cause they’re  so  loose-knit.”  Gangs  at  ADX 
are  problematic,  however,  as  indicated  by  the 
2002  indictment  of  the  Aryan  Brotherhood 
(AB)  leaders  who  allegedly  run  the  AB  from 
inside  ADX.  [PLN,  Apr.  2003,  p.  16] 

While  BOP  officials  refused  to  disclose 
to  the  Denver  Post  what  role  ADX  might  play 
in  the  government’s  declared  “war  on  terror- 
ism,” intelligence  operations  at  ADX  have  been 
the  source  of  controversy.  For  example,  a con- 
troversial and  once-secret  special  unit  known 
as  H-unit  was  established  inside  ADX  so  AB 
members  turned  infonnants  could  divulge  the 
AB’s  structure,  plots,  communications  net- 
work, and  their  methods  for  manipulating  staff. 
This  was,  however,  only  the  tip  of  the  H-unit’ s 
intelligence-gathering  iceberg,  which  plunged 
into  an  ocean  of  gangs,  smuggling,  and  terror- 
ist activities.  In  fact,  two  intelligence  officers 
at  ADX  received  Department  of  Justice  awards 
in  July,  2003,  recognizing  their  intelligence 
gathering,  according  to  the  Denver  Post. 

Lappin  also  told  Congress  that  the  BOP 
went  $7  million  over  budget  in  2002  because 
of  expenses  incurred  participating  in  the 
government’s  war  on  terrorism.  These  ex- 
penses included  participation  in  an  FBI-led 
Joint  Terrorism  Task  Force  which  oversees 
an  initiative  to  increase  cooperation  between 
terrorism  investigators  and  the  nation’s  cor- 
rections system. 

If  the  BOP  has  its  way,  ADX  will  ap- 
pear to  play  a pivotal  role  in  housing 
notorious  criminals  and  political  prisoners 
while  draining  millions  from  this  nation’s 
coffers  for  its  efforts.  This  is  reminiscent  of 
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the  war  on  organized  crime  which  sprung 
from  the  Great  Depression  era  and  filled  the 
original  Alcatraz.  But  its  harsh  conditions 
and  high  costs  closed  that  hell-hole  and  or- 
ganized crime  lived  on.  | 


| Prisoners'  Guerrilla  Handbook  | 
to  Correspondence  Programs 

I High-school,  vocational,  paralegal  and  I 
| college  courses  available  to  prisoners.  I 

II  $24.95  1 

| Available  From  PLN's  Book  Store!  | 

| See  Page  45  for  more  information.  | 


Prison  Legal  News 


15 


June  2004 


Wackenhut’s  Changes  Name  to  Geo  Group, 
Politics  Remain  the  Same 


The  old  maxim,  “the  more  things 
change,  the  more  they  stay  the 
same,”  could  have  been  tailored  to 
Wackenhut  these  days.  Although 
Wackenhut  Corrections  has  spun  off  from 
its  parent  company,  Wackenhut  Corpora- 
tion, there’s  no  indication  that  the  political 
involvement  which  brought  it  this  far  will 
change  anytime  soon. 

Wackenhut  Corrections  was  born  as  a 
subsidiary  of  the  Wackenhut  Corporation 
in  1984  when  George  Zoley  presented  the 
idea  of  a separate  prison  management  com- 
pany to  Wackenhut  founder  George 
Wackenhut.  Although  Wackenhut  Correc- 
tions began  trading  its  stock  separately  in 
1994,  it  remained  a subsidiary  of 
Wackenhut  Corporation.  In  May  2002,  the 
Danish  securities  firm  Group  4 Falck 
bought  Wackenhut  Corporation  for  its  se- 
curity guard  division.  The  sale  included  57 
percent  ofWackenhut  Corrections  (43  per- 
cent was  owned  by  investors).  Group  4 
immediately  announced  it  would  sell  the 
corrections  division  for  $ 1 70  million  [PLN, 
October  2002]. 

Since  that  time,  Zoley,  who  is 
Wackenhut  Corrections’  Chairman  and 
CEO,  has  focused  on  buying  Corrections 
back.  He  succeeded  in  July  2003,  purchas- 
ing Group  4’s  57  percent  stake  for  $132 
million.  The  move  boosted  Corrections’ 
bottom  line  by  70  cents  per  share. 

However,  even  with  the  discounted 
buy  back  and  the  sale  of  its  50  percent  stake 
in  a United  Kingdom  prison  venture  (which 
netted  it  $52  million  after  taxes)  Wackenhut 
Corrections  remained  $250  million  in  debt. 

As  part  of  the  Group  4 deal,  Zoley 
must  change  the  company’s  name  to  some- 
thing other  than  Wackenhut  within  one 
year.  In  April  2003,  the  company  moved 
its  Florida  headquarters  to  stylish  Boca 
Raton,  away  from  the  Wackenhut 
Corporation’s  home  base  of  Palm  Beach 
Gardens.  Corrections  have  also  opened 
three  regional  headquarters  in  order  to  more 
closely  monitor  its  interests.  The  company 
is  now  named  The  Geo  Group. 

Since  its  inception,  Wackenhut  Cor- 
rections has  become  one  of  the  three  largest 
private  prison  contractors  in  the  nation, 
with  49  prisons  in  1 3 states,  as  well  as  pris- 
ons in  Australia,  South  Africa,  New 
Zealand,  and  Canada.  But  the  company 


by  Michael  Rigby 

cannot  attribute  its  success  solely  to  good 
business.  Powerful  lobbyists  and  political 
patronage  have  played  a significant  role  in 
its  ascent. 

Mississippi  Governor  Ronnie 
Muskgrove  can  attest  to  the  political  savvy 
of  private  prison  operators.  Twice  he  has 
battled  with  Wackenhut  and  Corrections  Cor- 
poration of  America  (CCA),  and  twice  he  has 
lost  [PLN,  July  2003].  In  2001,  as  Missis- 
sippi struggled  with  a budget  crisis, 
Muskgrove  vetoed  the  state’s  prison  budget 
so  that  more  money  could  be  given  to  schools. 
Wackenhut  President  Wayne  Calabrese  and 
lobbyist  A1  Sage  responded  quickly,  wining 
and  dining  two  key  senators,  Bunky  Huggins 
and  Jack  Gordon,  before  the  session  resumed 
the  next  day.  The  legislature  overrode 
Muskgrove’s  veto. 

Muskgrove  was  again  bested  in  budget- 
ary battle  in  2002  when  he  vetoed  $54  million 
for  Wackenhut  Corrections  and  CCA  because 
of  a provision  that  locked  in  money  for  pri- 
vate prisons  whether  or  not  the  state  had 
prisoners  to  fill  them.  “They  have  some  ef- 
fective lobbyists,”  one  governor’s  staffer 
wryly  noted. 

In  Florida,  where  Wackenhut  operates 
two  prisons,  the  state’s  privatization  initia- 
tive has  raised  ethics  concerns.  In  the  late 
1980’s  the  Florida  legislature  authorized  the 
Department  of  Corrections  to  explore 
privatization  as  a way  to  ease  overcrowding, 
according  to  Ken  Kopczynski,  a lobbyist  for 
the  Florida  Police  Benevolent  Association 
which  opposes  privatization.  In  1993  the  leg- 
islature snubbed  the  DOC  and  created  an 
independent  commission  under  the  Depart- 
ment of  Management  Services  (DMS)  to 
oversee  private  prisons.  “Florida  is  the  only 
state  in  the  union  with  two  departments  of 
correction,”  Kopczynski  observed.  “It  didn’t 
hurt  that  the  lobbyist  for  the  DMS  was  the 
wife  of  the  lobbyist  for  Wackenhut.” 

Other  ethics  concerns  soon  arose.  Uni- 
versity of  Florida  Professor  Charles  Thomas, 
author  of  the  law  creating  the  privatization 
commission  and  director  of  the  university’s 
Private  Corrections  Project,  was  considered 
an  expert  on  the  subject.  However,  Thomas’ 
close  ties  to  the  private  prison  industry 
prompted  the  filing  of  ethics  charges  against 
him  in  1997  and  1998.  Even  though 
Wackenhut  was  among  the  companies  that 
financed  Thomas’  project,  Zoley  complained 


to  the  commission  of  his  “shock”  at  discover- 
ing Thomas  sat  on  the  board  of  a competitor’s 
(CCA)  real  estate  investment  trust.  Thomas 
was  fined  $20,000  and  forced  to  resign.  “He 
knows  Charley  is  a (disciple)  for  the  prison 
industry  but  Zoley  only  questions  his  ethics 
when  he  joins  a competitor,”  Kopczynski 
noted. 

It’s  likely  that  Wackenhut’s  handouts  have 
influenced  Florida’s  privatization  initiative.  In 
1997,  Wackenhut  paid  $11.5  million  to  pur- 
chase a temporary  staffing  business  from  state 
House  Majority  Leader  Jim  King.  More  re- 
cently, a 2000  study  by  the  National  Institute 
on  Money  in  State  Politics  revealed  that 
Wackenhut  Corrections  shelled  out  $237,750 
to  candidates  in  six  Southern  states,  includ- 
ing $65,200  in  Florida.  “They  contributed 
early  in  a campaign,  giving  to  incumbents 
before  there  was  a campaign,  or  at  the  end 
when  there  was  a sure  winner,”  stated  Ed 
Bender,  who  headed  the  study.  “And  they  hire 
top-flight  lobbyists.” 

Zoley,  who  was  paid  $3.8  million  in  2003, 
doesn’t  argue  that  point.  Where  the  govern- 
ment is  the  only  client,  he  says,  political 
dealings  are  part  of  the  business. 

But  Wackenhut’s  trip  to  the  top  hasn’t 
been  all  glad-handing  and  fundraisers.  Mur- 
ders, rioting,  and  prisoner  beatings  have 
plagued  Wackenhut’s  New  Mexico  prisons 
[PLN,  January  2003  and  October2003].  Pris- 
oner rapes,  sexual  harassment,  and  a prisoner 
beating  at  Wackenhut’s  Austin,  Texas  prison 
forced  a state  takeover  [PLN,  October  2003]. 
And  allegations  of  abuse  by  Wackenhut  guards 
at  the  Jena  juvenile  prison  in  Louisiana 
prompted  a New  Orleans  judge  to  remove 
seven  youngsters  for  their  own  safety  [PLN, 
May  2002  and  October  2003]. 

Wackenhut  Corrections  also  faces  fiscal 
difficulties.  Due  to  economic  constraints,  states 
are  reluctant  to  build  new  prisons.  To  offset  the 
decline,  the  company  has  branched  out  into  other 
prison  services  such  as  healthcare,  psychiatric 
services,  and  sex  offender  facilities  [PLN,  April 
2002].  However,  Corrections’ best  avenue  for 
growth  may  be  the  federal  government,  which 
has  announced  plans  to  build  7,000  new  de- 
tention center  beds.  “Because  of  homeland 
security,  all  the  agencies  are  expanding,”  said 
Zoley.  | 

Source:  Palm  Beach  Post,  Orlando  Sun  Sen- 
tinel 
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2000  Census  of  Prisons, 
Prison  Populations  Published 


The  Bureau  of  Justice  Statistics 
(BJS),  in  August  2003,  released  the 
findings  of  its  Year  2000  Census  of  State  and 
Federal  Prisons.  The  report  found  that  from 
the  previous  census  in  1 995  to  2000  the  num- 
ber of  Federal,  State,  and  privately-operated 
prisons  increased  from  1,464  facilities  to  1,668 
facilities.  The  total  rated  capacity  of  these  facili- 
ties rose  from 975,7 1 9 to  1 ,278,47 1 persons,  while 
the  actual  incarcerated  population  rose  from 
1,023,572  to  1,305,253  prisoners.  Excluded  from 
the  census  were  jails  and  other  local  or  regional 
detention  facilities,  private  prisons  not  holding  pri- 
marily  State  or  Federal  prisoners,  prison 
hospital  wards  not  operated  by  prison  authori- 
ties, and  prisons  or  other  detention  facilities 
operated  by  the  military,  the  Immigration  and 
Naturalization  Service,  the  U.S.  Marshals  Ser- 
vice, and  the  Bureau  of  Indian  Affairs. 

Due  to  the  delay  in  publishing  the  re- 
sults, all  the  actual  statistics  in  the  report  are 
outdated  as  the  prison  population  has  sig- 
nificantly increased,  and  continues  to 
increase  exponentially.  Flowever,  the  report 
is  still  useful  as  a means  of  measuring  change 
as  it  occurs  - and  trends. 

Of  the  prisons  surveyed,  private  facili- 
ties showed  the  largest  percent  increase  in 
number  of  operating  prisons  (up  1 40%)  and 
in  number  of  prisoners  incarcerated  (up 
459%).  By  contrast,  the  Federal  government 
added  seven  prisons  (up  9%)  and  the  States 
forty-three  (up  3%).  The  Federal  prison  popu- 
lation grew  to  110,974  (up  37%),  while  the 
States’  prison  population  grew  to  1 , 1 0 1 ,202 
persons  (up  19%).  Private  prisons  in  2000 
held  7%  of  all  prisoners  in  the  United  States. 

Overcrowding  continues  to  be  a prob- 
lem in  Federal  and  State  prisons.  In  1995, 
Federal  prisons  operated  at  125%  of  rated 
capacity.  By  2000,  that  rate  rose  to  134%  of 
capacity.  In  State  prisons,  overcrowding 
dropped  from  104%  to  101%  of  rated  capac- 
ity between  1995  and  2000.  Interestingly,  in 
State  and  Federal  prisons,  assaults  by  pris- 
oners on  staff  showed  moderate  decreases 


or  only  slight  increases,  while  prisoner-on- 
staff  assaults  in  private  prisons  more  than 
doubled.  Prisoner-on-prisoner  assaults  rose 
in  all  prisons,  both  in  total  number  and  in 
rate  of  assaults  in  the  prisoner  population. 
Again,  the  greatest  increases  were  found  in 
private  prisons.  In  1995,  however,  82  pris- 
oner-on-prisoner assaults  resulted  in  death, 
but  in  2000,  only  51  prisoners  died  from 
other  prisoners’  assaults. 

In  the  year  preceding  the  2000  census, 
3,175  prisoners  died.  The  rate  of  death  was 
2.4  deaths  per  1,000  prisoners,  down  from 
3.2  per  1,000  in  1995.  Natural  causes  and 
illness  (excluding  AIDS)  were  the  principal 
causes  of  death.  AIDS  was  the  second  lead- 
ing cause  of  prisoner  death.  Overall,  suicide, 
homicides,  and  “other  causes”  (executions, 
accidents,  and  drug  overdoses)  accounted  for 
the  rest  of  the  deaths. 

In  2000,  21%  of  State  and  private  pris- 
ons (but  no  Federal  prisons)  were  under  a 
court  order  or  consent  decree.  This  is  down 
from  31%  of  State  and  private  prisons  in 
1995.  Among  State  prisons  in  2000,  the  most 
frequent  court  order  or  consent  decree  was 
to  limit  population  (98  prisons),  followed  by 
visiting,  mail,  or  telephone  policies  (97),  ac- 
commodation of  the  disabled  (91),  freedom 
of  religious  expression  (88),  and  mental 
health  treatment  (86).  Among  the  33  private 
prisons  under  court  order  or  consent  decree, 

26  were  ordered  to  limit  population,  17  were 
under  orders  related  to  specific  conditions 
(most  commonly  grievance  policies),  and  7 
were  “cited  for  the  totality  of  conditions.” 

The  20  page  report  contains  an  exten- 
sive analysis  of  the  prison  census,  including 

27  tables  and  a copy  of  the  census  form  used. 
The  report  is  titled  Census  of  State  and  Fed- 
eral Correctional  Facilities,  2000  and  is  report 
number  NCJ  198272.  One  copy  of  the  report 
is  free  by  writing  NCJRS,  Post  Office  Box 
6000,  Rockville,  Maryland  20849-6000,  or  by 
downloading  the  report  from  the  BJS  Web  site 
atwww.ojp.usdoj.gov/bjs/.  | 
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$22  Million  Washington  Parole  Liability  Verdict  Affirmed, 
Review  Granted  by  State  Supreme  Court 


On  August  8,  1997,  Vernon  Valdez 
Stewart  stole  a car,  sped  through  an 
intersection  in  Tacoma,  Washington,  and  col- 
lided with  another  vehicle.  The  accident  killed 
the  driver  of  the  other  car,  Paula  Joyce.  Stewart 
was  under  community  supervision  by  the 
Washington  Department  of  Corrections  (DOC) 
for  a previous  stolen  vehicle  conviction  at  the 
time.  Although  Stewart  had  violated  the  terms 
of  his  supervision  on  numerous  occasions  and 
had  been  complaining  of  hearing  voices  prior 
to  the  accident,  the  DOC  failed  to  take  mea- 
sures to  remove  Stewart  from  the  community 
or  provide  him  with  mental  health  treatment. 

The  Joyce  family  subsequently  fded  suit 
in  the  Pierce  County  Superior  Court,  alleging 
that  the  DOC  had  negligently  caused  Paula 
Joyce  s death  by  failing  to  properly  monitor 
Stewart  in  the  community.  Ajury  agreed  and 
awarded  the  Joyce  family  $22,453,645  in  dam- 
ages. The  DOC  appealed  the  verdict  to  the 
Court  of  Appeals,  Division  Two.  The  DOC  s 
primary  contention  on  appeal  was  that  it  did 


not  owe  Paula  Joyce  a “duty  of  care”  and, 
thus,  was  not  legally  responsible  for  her  death. 
The  DOC  also  claimed  that  the  damage  award 
was  excessive.  In  a 2-to-l  decision.  Division 
Two  affirmed  the  jury’s  verdict  and  damage 
award.  See:  Joycev.  State,  116  Wn.App.  548, 
64  P.3d  1266  (2003). 

On  February  3, 2004,  the  Washington  su- 
preme court  granted  discretionary  review  in  the 
case.  See:  State  v.  Joyce,  84  P.3d  1229  (Wash. 
2004).  The  verdict  in  Joyce  is  the  largest  verdict 
against  the  state  in  Washington  history. 

Although  the  majority  in  Joyce  found  that 
the  DOC  owes  citizens  a duty  to  protect  them 
from  ex-convicts  on  community  supervision, 
Division  Two  held  that  no  such  duty  exists  if 
the  felon  is  only  under  the  DOC’s  jurisdic- 
tion for  the  collection  of  unpaid  legal  financial 
obligations.  In  doing  so,  the  court  vacated  a 
$ 1 5 million  dollar  verdict  stemming  from  the 
DOC’s  negligent  supervision  of  a mentally  ill 
parolee  who  raped  and  killed  a woman  while 
under  DOC  supervision.  See:  Couch  v.  State,  113 


Wn.  App.  556,  54  P.3d  197  (2002).  On  May  28, 
2003,  the  Washington  supreme  court  declined  to 
review  the  appellate  decision  in  this  case,  ef- 
fectively overturning  the  $15  million  award. 
See:  Couch  v.  State,  69  P.3d  874  (Wash.  2003). 
It  is  also  worth  noting  that  the  Washington  Leg- 
islature recently  enacted  statutes  that  relieve  the 
DOC  of  its  responsibility  to  monitor  the  col- 
lection of  legal  financial  obligations  once  a 
prisoner  is  released  to  the  community.  See:  PIN. 
Sep.  2003 . Those  same  statutes  also  grant  many 
non-violent  felons  50%  good-time  and  discharge 
them  from  community  custody.  Although  tire  stated 
purpose  of  the  statutes  is  to  conserve  resources 
during  the  current  recession,  the  legislation  also 
seems  to  be  motivated  by  a desire  to  insulate  the 
State  from  negligent  supervision  lawsuits  given 
its  inability  to  ensure  public  safety  through  ad- 
equate parole  supervision  of  mentally  ill 
parolees.  PLN  has  previously  reported  that 
Washington  DOC  is  virtually  uninsurable  as  a 
result  of  its  parole  liability  policies.  It  has  a $25 
million  deductible.  | 


The  Inmate’s  Guide  to  Prison  Health  Care 

by  Dr.  D.M.  Granit,  Two  Rainbow  Publishing  Co.,  Oct.  2003, 106  pp. 
Review  by  John  E.  Dannenber 


The  Inmate  s Guide  to  Prison  Health 
Care  offers  prisoners  a unique  per- 
spective on  how  to  get  the  best  response  to 


their  health  care  needs : being  a better patient. 
Dr.  D.M.  Granit  (pseudonym  and  not  a doc- 
tor) has  doled  out  health  care  to  California 
prisoners  for  thirteen  years,  only  to  see  the 
prisoners  act  (or  react)  to  perceived  difficul- 
ties in  getting  the  medical  care  they  need  in 
such  a way  as  to  unwittingly  diminish  the  re- 
sults. In  an  effort  to  mitigate  this  frustration, 
Granit  offers  rare  insight  from  the  caregiver’s 
viewpoint  to  improve  the  patient-caregiver  rela- 
tionship, and  thereby,  the  quality  of  health  care. 
Although  based  upon  Granit ’s  C alifomia  Depart- 
ment of  Corrections  experience,  the  Guide  is  a 
useful  tool  for  all  prisoners  and  their  families. 

The  Guide  is  neither  a medical  manual 
nor  a legal  text,  and  is  not  written  in  techni- 
cal language.  To  the  contrary,  it  is  aimed  at 
prisoners  of  modest  educational  back- 
grounds, so  as  to  bring  its  message  to  all 
detainees  in  prisons,  jails  and  camps.  It  be- 
gins with  a description  of  how  prison  health 
care  systems  are  organized,  funded  and  ad- 
ministered. Chapter  2 introduces  the  types 
ofprison  health  care  professionals:  doctors, 
different  levels  of  nurse  practitioners  and 
various  dental  specialists. 

Chapter  3 covers  typical  procedures  one 
should  expect  when  accessing  the  system, 


including  sick  call  and  infectious  disease 
screening  exams.  Also  covered  are  triage, 
emergency  treatment  and  problems  associated 
with  being  in  lock-up. 

Chapter  4 takes  you  through  the  medical 
examination  protocol,  including  vital  signs 
tests.  It  tells  you  how  to  meaningfully  discuss 
your  diagnosis  and  treatment  needs  with  your 
doctor,  concluding  with  a description  of  spe- 
cialists — and  the  ubiquitous  prison  medical 
committee  — that  you  might  meet.  Chapter  5 
covers  the  same  ideas,  but  geared  for  dental 
needs.  Prescriptions  and  medication  are  sum- 
marized in  Chapter  6. 

Chapter  7 discusses  common  chronic 
prison  health  care  problems,  including  dia- 
betes, asthma  high  blood  pressure,  HIV  and 
seizures.  Maintaining  good  communications 
with  health  care  providers,  and  what  to  do 
upon  a breakdown  in  communications,  is  cov- 
ered in  Chapters  8 and  9.  When  all  else  fails, 
administrative  appeals  and  outside  help  re- 
quests are  suggested  in  Chapter  10. 

The  Guide  concludes  with  common  sense 
suggestions  on  how  to  take  better  care  of  your- 
self.  It  is  available  from  Two  Rainbow 
Publishing  Co.,  POB  175,  Davis,  CA 
956 1 7.  (www.InmateHealthBook.com).  | 
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Videotapes  Prove  Abuse  of  9/11  Detainees  by  Federal  Guards 

by  Matthew  T.  Clarke 


On  December  18,  2003,  Glenn  A. 
Finer,  Inspector  General  of  the 
U.S.  Justice  Department,  released  a report 
which  found  that  guards  at  the  Metropolitan 
Detention  Center  (MDC)  in  Brooklyn,  New  York, 
physically  and  verbally  abused  detainees  arrested 
as  part  of  a federal  immigration  sweep  following 
the  9/11  attacks.  The  report  also  stated  that  MDC 
employees  routinely  videotaped  meetings  between 
the  detainees  and  their  attorneys. 

The  federal  sweep  conducted  in  the  weeks 
following  the  September  11,  2001,  attacks 
netted  over  1,200  foreigners,  762  of  whom 
were  the  focus  of  Fine’s  initial  probe.  The  de- 
tainees were  mostly  from  Arab  or  South  Asian 
countries.  Attorney  General  John  D.  Ashcroft 
ordered  them  held  on  immigration  charges 
while  they  were  investigated  for  possible  ter- 
rorist ties.  No  detainee  has  even  been  charged 
with  terrorism-related  crimes.  Commonly  ig- 
nored by  the  media  is  also  the  fact  that  no 
suspect  has  been  charged  with  a crime  related 
to  the  9/11  attacks  - who  was  not  already  in 
prison  when  they  occurred. 

In  June,  2003,  Fine  released  a report  in 
which  he  found  “a  pattern  of  physical  and  ver- 
bal abuse”  at  Brooklyn  MDC.  However,  the 
guards  denied  any  wrongdoing  so  that  Fine 
was  unable  at  that  time  to  make  firm  determi- 
nations in  many  of  the  cases  of  alleged  abuse. 
The  initial  report  also  criticized  “excessively 
restrictive  and  unduly  harsh”  conditions  for  the 
detainees,  round-the-clock  illumination  of  their 
cells  and  weeks  of  delays  in  allowing  them  tele- 
phone calls  and  access  to  attorneys.  When  Fine 
requested  copies  of  videotapes  routinely  made 
by  MDC  personnel,  he  was  told  by  MDC  War- 
den Michael  Zenk  and  other  officials  that  the 
videotapes  had  been  destroyed  as  part  of  a re- 
cycling process. 

The  situation  changed  in  August,  2003,  with 
the  discovery  in  a prison  storage  closet  of  more 
than  300  videotapes  which  were  not  on  inven- 
tory sheets  MDC  officials  had  previously  given 
Fine.  Although  many  of  the  videotapes  from  the 
period  under  investigation  are  still  missing  and 
many  of  the  tapes  in  Fine’s  possession  have  un- 
explained gaps,  what  was  there  was  enough  to 
confirm  the  reports  of  prisoner  abuse  in  many 
incidents  involving  up  to  20  guards. 

“Some  officers  slammed  and  bounced 
detainees  against  the  wall,  twisted  their  arms 
and  hands  in  painful  ways,  stepped  on  their 
leg  restraint  chains  and  punished  them  by  keep- 
ing them  restrained  for  long  periods  of  time, 
Fine’s  report  said.  “We  determined  that  the  way 
these  MDC  staff  members  handled  some  de- 


tainees was,  in  many  respects,  unprofessional, 
inappropriate  and  in  violation  ofBOPpolicy.” 

Fine  recommended  discipline  for  10  em- 
ployees and  counseling  for  two  others  who 
remain  employed  by  the  BOP.  He  also  recom- 
mended that  the  current  employers  of  four 
former  guards  be  notified  of  their  misconduct. 

According  to  Barbara  J.  Oshansky,  deputy 
legal  director  of  the  New  York-based  Center 
for  Constitutional  Rights  which  is  suing  the 
federal  government  on  the  detainees’  behalf, 
the  report  “is  astounding  confirmation  of  what 
we’ve  alleged  all  along.  This  goes  into  exactly 
what  kind  of  physical  and  verbal  abuse  there 
was  and  what  the  contradictions  of  the 

government’s  position  has  been It’s  clear 

that  there  was  no  provocation  at  any  point,  and 
clear  that  there  was  no  justification  for  exces- 
sive force  at  any  point.” 

Fine  also  found  more  than  40  occasions 
in  which  MDC  employees  videotaped  attor- 
ney-client conferences,  including  audio 
portions  on  which  the  conversations  between 
the  attorney  and  the  detainee  are  easily  audible. 
Such  recordings  “violated  the  law  and  inter- 
fered with  the  detainees’  effective  access  to 
legal  counsel,”  according  to  the  report.  In  some 
of  the  tapes,  guards  secretly  linger  in  hallways 
near  the  attorney-client  meetings,  eavesdrop- 
ping on  the  privileged  conversations. 

Under  BOP  rules,  attorney-client  meet- 
ings may  be  visually  recorded  but  not  audio 
recorded.  An  exception  exists  in  cases  of 
threats  to  national  security  and  then  only  with 
the  attorney  general’s  approval.  No  approval 
was  sought  in  any  of  the  detainees’  cases  and 
no  one  seems  to  be  claiming  that  there  was  a 
need  for  the  recordings. 

Many  civil  liberties  advocates  and  defense 
attorneys  see  the  recordings  as  part  of  a wider 
Justice  Department  scheme  to  hamstring  at- 
torneys defending  terrorism  suspects. 

“The  Justice  Department  has  a very  con- 
scious policy  since  9/1 1 of  denying  access  to 
lawyers  and,  when  they  allow  access,  under- 
cutting the  detainees’  right  to  counsel,” 
according  to  Anthony  D.  Romero,  executive 
director  of  the  American  Civil  Liberties  Union. 
“It  has  been  a clear  and  distinct  policy  of  try- 
ing to  limit  attorneys  at  every  turn.” 

The  Justice  Department  issued  a state- 
ment that  “even  in  the  intense  emotional 
atmosphere  surrounding  the  attacks,  particu- 
larly in  New  York,  City,  where  smoke  was  still 
rising  from  the  rubble  of  Ground  Zero,  [there] 
is  no  excuse  for  abhorrent  behavior  by  Bureau 
of  Prisons  personnel.” 


Regardless  of  whether  the  9/11  terrorist  at- 
tacks succeeded  in  a military  sense,  it  is  clear  that 
they  succeeded  in  a political  one,  surrendering 
hard-won  civil  rights  is  seen  as  inevitable,  even 
desirable.  Prisoners  are  bmtalized  and  held  with- 
out charges  or  access  to  courts  or  lawyers.  | 

Additional  Source:  Washingtonpost.com 
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Nebraska  Prisoners  Win  Summary  Judgment  on 
Phone  Access  and  Monitoring  Issues 

by  Matthew  T.  Clarke 


A Nebraska  state  district  court 
granted  Nebraska  state  prisoners’ 
summary  judgment  on  issues  involving  the 
monitoring  and  recording  of  phone  calls  to 
government  officials,  courts,  and  attorneys, 
and  the  denial  of  calls  to  some  attorney  phone 
numbers  and  all  news  media  numbers. 

In  1997,  Tarty  McCroy,  Gary  Pope,  David 
Ditter,  and  Thomas  Nesbitt,  Nebraska  state 
prisoners,  filed  suit  in  state  court  under  the 
First,  Sixth,  and  Fourteenth  Amendments  to 
the  U.S.  Constitution,  their  state  equivalents 
(Article  I,  Sections  3,  5, 13.  and  19  of  the  Ne- 
braska Constitution),  seeking  to  prevent  the 
recording  of  phone  calls  to  courts.  State  Sena- 
tors, government  officials;  the  restriction  of 
attorney  confidential  calls  to  a single  business 
number;  the  denial  of  all  calls  to  attorneys  who 
haven’t  appeared  for  the  prisoner  in  a matter 
which  is  scheduled  for  a hearing  within  14 
days;  the  denial  of  calls  to  law  firm  staff,  para- 
legals, law  clerks,  and  4 1 1 information;  and 
the  denial  of  calls  using  800  numbers,  cellular 
phones,  or  call  forwarding,  call  waiting,  and 
conference  calling.  These  restrictions  on  pris- 
oners’ phone  calls  were  brought  about  by  the 
implementation  of  Nebraska  Department  of 
Corrections  Services  (NDCS)  Administrative 
Regulation  205.3  when  the  NDCS  began  pro- 
viding a new  Inmate  Calling  System  (ICS) 
under  Sprint.  Prisoners  desiring  to  make  phone 
calls  were  required  to  sign  a consent  for  the 
NDCS  to  monitor  and  record  them.  Those  who 
didn’t  were  denied  phone  access. 

Many  other  prisoners  joined  the  suit  as 
interveners  and  the  court  quickly  issued  a 
temporary  injunction  prohibiting  the  record- 
ing or  monitoring  of  prisoner  calls  to 
attorneys,  State  Senators,  or  the  courts  and 
allowing  prisoners  to  revise  their  20-person 
calling  lists  more  frequently  than  the  mini- 
mum of  every  90  days  provided  for  in  the 
ICS  plan.  Plaintiffs  and  Defendants  moved 
for  summary  judgment. 

The  court  held  calls  to  attorneys,  courts, 
and  State  Senators  shall  not  be  monitored  or 
recorded.  Those  calls  must  be  allowed  with- 
out restriction  requiring  that  the  business 
phone  be  used,  that  the  attorney  be  repre- 
senting the  prisoner,  or  that  the  calls  not 
involve  call  forwarding,  call  waiting,  411 
information  calls,  cellular  phones,  and  con- 
ference calls.  Because  prisoners  may  need 
to  call  many  attorneys  while  seeking  one  to 
represent  them,  NDCS  officials  must  allow 


prisoners  to  change  their  phone  lists  at  least 
once  every  48  hours  for  the  purpose  of  add- 
ing, deleting,  or  changing  phone  numbers  for 
attorneys,  media,  courts,  and  State  Senators. 
News  media  calls  must  not  be  prohibited. 
The  court  held  that  both  the  state  and  federal 
constitutions  demanded  this  protection  and 
held  that  the  NDCS  had  failed  to  show  that 
the  Rule  was  not  an  exaggerated  response  to 
concerns  about  a legitimate  penal  interest. 

On  December  12, 2003  the  judge  issued 
an  order  granting  plaintiffs  summary  judg- 
ment on  the  aforementioned  issues  and 
enjoining  defendants  from  the  conduct  men- 
tioned above.  By  then  the  NDCS  had 
changed  Rule  205.3  to  allow  unmonitored 


Agroundswell  of  prisoner  litiga- 
ion  is  taking  aim  at  states  to 
force  them  to  comprehensively  and  mean- 
ingfully address  HCV  in  prison.  These 
suits,  often  brought  as  class  actions,  seek 
to  mandate  a protocol  for  HCV  detection 
and  treatment  that  satisfies  Eighth  Amend- 
ment guarantees  against  cruel  and  unusual 
punishment. 

New  Jersey  and  Michigan  contract 
their  state  prison  medical  program  to  for- 
profit  Correctional  Medical  Services,  Inc. 
(CMS),  based  in  St.  Louis,  Missouri.  The 
tension  of  this  arrangement  is  obvious: 
states  seek  to  fix  costs  of  prisoner 
healthcare  by  making  it  a per-body  com- 
modity like  food,  thereby  distancing 
themselves  from  day-to-day  responsibil- 
ity of  providing  constitutionally  adequate 
medical  care,  while  CMS  hopes  to  maxi- 
mize its  profits  by  providing  the  least 
healthcare  it  can  get  away  with.  The  re- 
sult is  that  unless  prisoners  sue  CMS,  they 
— and  the  community  they  return  to  with 
their  untreated  diseases  — become  pow- 
erless victims. 

Accordingly,  two  suits  were  filed  in 
New  Jersey  and  Michigan,  sounding  in  42 
U.S.C.  § 1983  and  the  Americans  with 
Disabilities  Act  (ADA),  42  U.S.C.  §§ 
12131  et  seq.,  seeking  injunctive  relief  to 
provide  constitutionally  responsible  care 
— and  damages  where  it  has  been  denied. 


calls  to  attorneys,  courts.  State  Senators, 
news  media,  the  state’s  Ombudsman’s  Of- 
fice, and  legal  assistants.  However,  the 
Attorney  General  had  argued,  that  the  1997 
Rule  was  valid.  Therefore,  an  injunction  was 
issued.  In  October  2003,  PLN  reported  on 
NDCS  entering  into  a new  agreement  with 
AT&T  which  is  a model  of  how  prison  phone 
contracts  should  be:  progressive  and  afford- 
able for  the  prisoners  and  their  families.  See: 
Memorandum  and  Judgment,  McCroy  v. 
Clarke,  Docket  559  Page  26 1 in  the  District 
Court  of  Lancaster  County,  Nebraska  (12-  A- 
03).  ■ 

Additional  Source:  Lincoln  Journal  Star 


Walter  Bennett  and  three  other  named  New 
Jersey  prisoner  plaintiffs  sued  CMS  in 
U.S.D.C.  (D.  N.J.),  Case  No.  I:02cv04993 
(SMO),  filing  their  second  amended  com- 
plaint in  mid-2003.  They  are  represented 
by  New  Jersey  attorneys  Rosemary  Pinto, 
Laura  Feldman,  Thomas  Marrone  and 
Daniel  Weinstock.  The  complaint  alleges 
negligence,  medical  malpractice  and  inten- 
tional infliction  of  emotional  distress  for 
knowingly  exposing  the  plaintiff  class  to 
HCV  and/or  failing  to  treat  it.  A major  vic- 
tory will  result  for  New  Jersey  prisoners 
and  the  citizens  of  New  Jersey  if  the  court 
requires  the  New  Jersey  Department  of 
Corrections  to  provide  a court-approved 
level  of  HCV  treatment  with  court-moni- 
tored performance. 

A similar  2003  class  action  complaint 
in  Michigan,  Thompson  v.  Overton,  Direc- 
tor, MDOC;  and  CMS,  et  al„  U.S.D.C. 
(E.D.  MI),  Case  No.  No  03-70234,  sought 
only  injunctive  relief.  This  suit  specified 
a detailed  eleven-point  protocol  for  HCV 
prevention,  treatment,  testing,  education 
and  monitoring  in  Michigan  prisons. 
Plaintiffs  were  represented  by  ACLU  at- 
torneys Kary  Moss,  David  Santacroce  and 
Daniel  Manville.  The  suit  was  dismissed 
for  failure  to  exhaust  administrative  rem- 
edies. The  Michigan  DOC  has  initially 
claimed  it  would  provide  prisoners  with 
HCV  treatment.  | 


Suits  in  Michigan  and  New  Jersey  Seek  to 
Force  HCV  Treatment 
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U.  S.  Supreme  Court  Rules  Consent  Decrees  May  Be  Enforced 


In  a decision  with  implications  for 
prisoners’  suits,  the  United  States  Su- 
preme Court  held  that  consent  decrees  may 
be  enforced  by  federal  courts.  In  1993,  moth- 
ers of  children  eligible  for  Early  and  Periodic 
Screening,  Diagnosis,  and  Treatment 
(EPSDT)  services  under  Medicaid  sued  sev- 
eral Texas  state  officials  under  42  U.S.C.  § 
1983  for  failing  to  comply  with  federal  law. 
In  1994,  the  U.S.  District  Court  certified  a 
class  of  more  than  one  million  persons.  In 
1996,  the  district  court  approved  a settlement 
agreement  entered  into  by  state  officials  and 
plaintiffs.  The  eighty-page  agreement  cre- 
ated a comprehensive  plan  for  compliance 
with  EPSDT  that  “require[d]  state  officials 
to  implement  many  specific  procedures”  not 
explicitly  mandated  by  the  statute. 

State  officials  failed  to  comply  with  the 
decree,  so  two  years  later,  plaintiffs  sued  in 
District  Court  for  enforcement.  The  officials 
objected  on  grounds  that  the  Eleventh 
Amendment  protected  them  from  enforce- 
ment. The  district  court  disagreed  and 
ordered  proposals  for  remedies  of  the  viola- 
tions. See:  Frew  v.  Gilbert,  109  F.Supp.2d 
579  (E.D.  Tex.  2000).  On  interlocutory  ap- 
peal, the  Fifth  Circuit  agreed  with  state 
officials  and  reversed.  See:  Frazar  v.  Gil- 
bert, 300  F.3d  530  (5th  Cir.  2002).  The  U.S. 
Supreme  Court  granted  certiorari  to  resolve 
a circuit  split. 

Petitioners  argued  that  state  officials 
had  waived  Eleventh  Amendment  immunity 
during  litigation  and  that  enforcement  was 
permitted  by  Ex  Parte  Young,  209  U.S.  123, 


28  S.Ct.  441,  52  L.Ed.  714  (1908).  The  Su- 
preme Court  ignored  the  waiver  issue  and 
focused  on  Ex  Parte  Young. 

Ex  Parte  Young  held  that  “’To  ensure 
enforcement  of  federal  law, ...  the  Eleventh 
Amendment  permits  suits  for  prospective 
injunctive  relief  against  state  officials  act- 
ing in  violation  of  federal  law.”  Prospective 
relief  and  ancillary  measures  to  insure  relief 
are  permitted,  but  retrospective  relief  such 
as  monetary  damages  is  not. 

Consent  decrees,  the  Court  noted,  are 
both  contracts  and  judicial  decrees.  They  are 
contracts  because  all  parties  must  agree  to 
the  terms.  They  are  judicial  decrees  because 
they  must  be  approved  by  the  court  and,  once 
approved,  may  be  enforced  like  any  other 
court  judgment  or  decree.  Federal  courts  can- 
not enforce  consent  decrees  involving  only 
violations  of  state  law. 

Texas  officials  argued  that  consent  de- 
crees such  as  the  one  into  which  they  entered 
broaden  the  Ex  Parte  Young  exceptions  to 
general  Eleventh  Amendment  immunity  be- 
cause they  bind  state  governments  to 
commitments  significantly  greater  than  what 
federal  law  requires.  They  argued  that  the 
consent  decree  was  unenforceable  “unless 
the  court  first  identifies,  at  the  enforcement 
stage,  a violation  of  federal  law....” 

The  Supreme  Court  disagreed,  distin- 
guishing this  case  from  prior  holdings.  The 
consent  decree  was  a federal  court  order  re- 
solving a federal  law  dispute.  By  its  terms, 
the  decree  created  “a  mandatory,  enforceable 
obligation.”  Requiring  state  officials  to  abide 


by  an  agreement  to  which  they  freely  con- 
sented did  not  violate  the  Eleventh 
Amendment.  Citing  Hutto  v.  Finney,  437 
U.S.  678,  98  S.Ct.  2565,  57  L.Ed.2d  522 
(1978),  the  Supreme  Court  held,  “Federal 
courts  are  not  reduced  to  approving  consent 
decrees  and  hoping  for  compliance.  Once 
entered,  a consent  decree  may  be  enforced.” 

State  officials  argued  that  enforcement 
of  consent  decrees  could  undermine  states’ 
sovereign  interests  and  accountability  of 
state  governments.  The  Court  held  that  Fed- 
eral Rule  of  Civil  Procedure  60(b)(5) 
allowed  officials  to  move  for  modification 
of  the  decree  if  its  enforcement  is  no  longer 
equitable.  District  courts  should  “give  sig- 
nificant weight”  to  government  officials’ 
views.  As  soon  as  “the  objects  of  the  decree 
have  been  attained,”  the  decree  should  ter- 
minate or  be  modified.  Where  compliance 
is  lacking,  though,  “the  decree  should  be  en- 
forced according  to  its  terms.”  The  appeals 
court  judgment  was  reversed  and  the  case 
remanded  for  further  proceedings.  See:  Frew 
ex  rel  Frew  v.  Hawkins,  124  S.Ct.  899 
(2004).  ■ 
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California’s  Budget  Secret:  Prisoners  Form  Core 
of  Forest  Fire  Fighting  Army 

by  Peter  Wagner 


In  California,  up  to  three  quarters  of 
the  crew  members  fighting  California 
fires  are  prisoners.  In  exchange  for  a reduc- 
tion in  sentence  length,  4,100  minimum 
security  prisoners  work  fighting  fires  and  on 
public  works  projects  for  $1  or  less  an  hour. 

Prisoners  contributed  3 . 1 million  hours 
fighting  fires  in  California  last  year,  earning 
only  $1  an  hour.  By  contrast,  the  average 
forest  fire  fighter  in  the  U.S.  earns  $17.19 
an  hour,  or  $35,760  a year.  Prisoners  work- 
ing on  public  works  projects  earn  even  less, 
$40  a month. 

Using  prisoner  slave  labor  saves  the 
state  of  California  $200  million  a year,  $80 
million  in  salary  and  $120  million  in  em- 
ployee benefits  and  security  costs.  With 
almost  one-third  of  minimum  security  pris- 
oners moved  from  behind  razor  wire  and  onto 
the  fire-lines,  prison  costs  are  therefore  lower. 


The  program  is  not  limited  just  to  adult 
prisoners.  In  2003  the  California  Youth  Au- 
thority contributed  684,000  slave-hours  to 
firefighting,  saving  the  state  $3.9  million.  Of 
course,  it  does  not  appear  any  of  the  savings 
were  redirected  into  college  scholarships  for 
previously  incarcerated  youths. 

Prisoners  take  the  jobs  because  it  re- 
duces their  sentence,  gets  them  outside,  and 
pays  better  than  the  typical  prison  job.  But 
there  are  risks.  F ive  years  ago  a prisoner  was 
killed  when  he  fell  150  feet  down  a slope 
fighting  a Ventura  County  fire.  The  prisoner 
profiled  in  the  San  Diego  Union  Tribune,  Pe- 
ter Quintana,  explained  how  prisoners  are  so 
desperate  to  earn  money  or  shorten  their  sen- 
tences that  they  jeopardize  their  own  health 
working  in  unsafe  conditions  for  low  wages: 

“He  believes  he  broke  a toe  in  March 
while  clearing  a fire  line  to  slow  a blaze  near 


Lakeside.  ‘It  happens’  he  said.  ‘It  was  about  2 
or  3 am  and  we  didn’t  have  much  light.  I swung 
my  Pulaski  (a  tool  to  clear  vegetation)  and  it 
bounced  off  a branch  and  hit  my  toes.’ 

“Rather  than  report  the  injury  and  risk  be- 
ing dropped  from  the  program,  Quintana  said 
he  ignored  the  pain  and  kept  on  working.” 

Prisoners  killed  while  fighting  fires  do 
not  qualify  for  any  type  of  death  awards  that 
are  normally  awarded  to  the  families  of  non- 
prisoner firefighters  killed  in  the  line  of  duty. 
Then  there  is  the  irony  of  prisoners  being 
paid  a dollar  a day  to  fight  fires  to  preserve 
million  dollar  homes  built  in  environmentally 
fragile  areas  that  have  long  been  subject  to 
wildfires  as  a natural  form  of  brush  and  de- 
bris clearing.  | 

Sources:  San  Diego  Union-Tribune  and  U.S. 
Department  Bureau  of  Labor  Statistics 


Capitalist  Punishment:  Prison  Privatization  & Human  Rights 

Edited  by  Andrew  Coyle,  Allison  Campbell,  & Rodney  Neufeld, Clarity  Press,  Inc; 

Zed  Books  (2003)  234  pp.  Softback 

Review  by  Mark  Wilson 


Proponents  of  prison  privatization  ar- 
gue that  for-profit  prisons  make 
good  sense,  “promis[ing]  reduced  costs  to 
governments,  better  and  more  cost-effective 
services  to  prisoners  and  increased  security 
for  people  living  in  communities  where  pris- 
ons are  located.”  Capitalist  Punishment, 
however,  paints  a starkly  different  picture, 
providing  overwhelming  evidence  that 
“[pjrison  corporations  have  not  lived  up  to 
their  promises.  They  have  not  saved  gov- 
ernments substantial  amounts  of  money,  nor 
have  they  proven  to  be  more  secure.  Instead, 
they  have  contributed  to  an  unacceptable 
level  of  neglect  and  violence  against  [pris- 
oners] and  detainees,  diminished  rights  for 
the  guards  and  other  employees,  a risk  to 
the  community,  and  are  set  to  be  a heavy 
burden  for  the  public  purse  over  many  years 
in  those  countries  which  have  experimented 
with  them.” 

Capitalist  Punishment’s  diverse  and 
impressive  array  of  contributors  leave  no 
stone  unturned  in  their  exploration  of  the 
flaws  and  failures  of  for-profit  prisons  and 
jails.  They  address  the  history,  politics,  and 
economics  of  massive  prison  expansion  and 


private  sector  involvement  in  America  and 
abroad,  discussing  privatization  experi- 
ments in  Australia,  Canada,  France,  South 
Africa,  and  the  United  Kingdom. 

Capitalist  Punishment  notes  innumer- 
able examples  of  the  consequences  of 
“reckless  penny-pinching”  designed  to  in- 
crease profit  margins  and  keep  shareholders 
happy.  Examples  such  as  “rent-a-cop  se- 
curity forces”  which  have  led  to  decreased 
security,  poor  employment  standards,  es- 
capes, riots,  contraband  smuggling,  and  an 
overwhelming  number  of  human  rights  vio- 
lations  ranging  from  non-existent 
rehabilitative  programs,  substandard  food 
and  health  care,  violent  assaults,  rapes, 
stabbings,  death  from  neglect  and  indiffer- 
ence, suicides  and  homicides. 

By  the  end  of  Capitalist  Punishment, 
one  cannot  seriously  doubt  its  claim  that 
the  private  prison  “industry  has  actually 
produced  a much  worse  record  of  depriva- 
tion, violence  and  abuse  than  is  found  in 
the  public  prison  system.”  The  neglect  and 
abuse  recounted  in  Capitalist  Punishment 
are  offensive  both  in  degree  and  in  the 
widespread  unchecked  recurrence  of  bru- 


tality. American  prisoners  are  routinely  de- 
humanized and  killed  as  for-profit  prisons 
seek  to  improve  their  bottom  line.  The  reader 
will  find  it  difficult  to  believe  that  human  rights 
violations  of  this  nature  and  magnitude  hap- 
pen daily  in  a “civilized”  country.  Yet,  believe 
it  they  must  because  Capitalist  Punishment  is 
meticulously  well-researched  and  documented. 
Not  that  public  prisons  are  much  better,  but  at 
least  when  government  run  prisons  abuse  the 
prisoners  in  their  care,  or  the  staff  in  their 
employ,  corporate  stockholders  are  not  per- 
sonally enriched. 

Capitalist  Punishment  is  a comprehen- 
sive and  important  book  which  should  be 
required  reading  for  any  legislative  body 
considering  the  enactment  of  legislation,  in- 
troducing for-profit  prisons  to  their  states, 
or  expanding  an  already  existing  private 
prison  presence  within  the  state.  The  reader 
will  come  away  from  Capitalist  Punishment 
without  a doubt  that  taxpayers  cannot  afford 
the  cost  in  dollars  and  human  lives  of  pri- 
vate prisons.  Copies  are  available  for  $19.95, 
from:  Clarity  Press,  Inc.,  Ste.  469,  3277 
Roswell  Rd.,  NE,  Atlanta,  GA,  30305, 
www.claritypress.com.  | 
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New  York  Prisoner  Awarded  $335,000 
for  Non-Treatment  of  Fistula 


On  November  20,  2002,  a state 
court  of  claims  in  Rochester,  New 
York,  awarded  the  estate  of  Olevia  Ousley- 
Winters  $335,000  after  determining  that 
prison  doctors  failed  to  properly  diagnose 
and  treat  Ousley- Winters’  medical  condition. 
(Ousley-Winters  died  prior  to  trial,  appar- 
ently from  unrelated  causes.) 

While  imprisoned  at  the  Westchester 
County  Jail  in  late  1990,  Ousley  Winters 
began  passing  fecal  matter  through  her  va- 
gina. On  May  15,  1991,  a colonoscopy 
revealed  the  presence  of  a rectovaginal  fis- 
tula (an  abnormal  passage  from  one  body 
part  or  organ  to  another).  After  the 
colonoscopy,  Ousley-Winters  was  trans- 
ferred to  the  custody  of  the  state  of  New  York 
and  shuffled  through  a series  of  prisons.  She 
informed  medical  personnel  at  each  prison 
of  her  condition. 

Ousley-Winters  was  sent  to  a hospital 
in  January,  1992,  but  tests  failed  to  detect 
the  fistula.  However,  in  October  1992  the 
fistula  was  confirmed  by  a colonoscopy. 
Further  tests  were  deemed  necessary  to  pre- 


cisely locate  it.  Another  colonoscopy  was 
performed  in  April  1993,  yet  no  surgery 
was  scheduled.  Ousley-Winters  submitted 
a grievance,  but  her  transfer  to  another 
prison  further  delayed  treatment.  In  No- 
vember 1993  Ousley-Winters  was  released 
on  parole  and  underwent  corrective  sur- 
gery one  month  later. 

At  trial,  Ousley-Winters’  medical  ex- 
pert, gynecologist  Norman  Reiss,  testified 
that  immediate  surgery  is  called  for  anytime 
fecal  matter  is  passed  through  the  vagina  and 
that  a delay  risks  additional  tissue  inflam- 
mation and  surgical  complications  as  “well 
as  extending  the  period  of  time  the  patient 
would  suffer  from  the  burning,  irritation, 
pain  and  ‘horror’  of  the  symptoms.” 

The  State’s  medical  expert  claimed  that 
it  was  difficult  to  diagnose  fistulas,  espe- 
cially small  ones  like  the  one  Ousley-Winters 
suffered  from.  The  court  rejected  this  con- 
tention holding  that  the  “relatively 
straightforward  procedures  employed  at  the 
Westchester  County  Jail  demonstrate  just 
how  easily  her  condition  could  be  verified.” 


As  to  the  State’s  defense  that  its  doctors 
had  no  knowledge  of  the  results  of  the  May 
1991  colonoscopy,  the  court  held  that  if  this 
were  true  the  adequacy  of  the  medical  care 
provided  to  Ousley-Winters’  would  have  been 
called  into  question.  According  to  the  court, 
“Any  responsible  physician  who  received  in- 
formation from  a new  patient  that  recent 
medical  tests  had  confirmed  an  inherently  dis- 
tressing and  potentially  dangerous  condition 
that  required  surgery  would,  without  doubt, 
quickly  attempt  to  obtain  the  easily  available 
records  of  those  recent  tests  and/or  replicate 
the  results  of  the  rather  simple  tests  ....” 

Based  on  the  evidence,  the  court  held 
that  the  State  of  New  York’s  doctors  failed 
to  properly  diagnose  and  treat  Ousley-Win- 
ters’ medical  condition  and  awarded  her 
estate  $335,000  for  past  pain  and  suffering. 
Ruth  A.  Keyes  of  the  New  York  City  law  firm 
Goldstein,  Goldstein,  Rikon  & Gottlieb  rep- 
resented the  Ousley-Winters  estate.  See: 
Estate  of  Ousley-  Winters  v.  State  of  New 
York,  Court  of  Claims,  Rochester,  Case  No. 
88454.  ■ 


WWW 


.INMATE  FAMILY  JERVICE/. 

116  IH  35  JOUTH  - NEW  BRAUNFELJ,  TX  78130 


COM 


CURRENT  SERVICES 

COMPUTERS-BUY/  LEASE 
WEBSITES 
INTERNET/E-MAIL 
REFERRAL  PROGRAM 
FAMILY/  FRIENDS/&  ATTY 
SHARE  A SINGLE  LINE 


TIME  IS  MONEY 


FUTURE  SERVICES 

SECURED  CREDIT  CARDS 
PAY  BY  PHONE  ANYTIME 
CURRENT  BALANCE  BY 
PHONE  ANYTIME 


JAVE  UP  TO  60%  OR  70%  ON  EACH  CALL 

YOU  CAN  ALTO  QUALIFY  FOR  UP  TO 

$300  IN  REFERRAL  PHONE  CALL/  MONTHLY  !!! 


• NO  LONG  TERM  CONTRACTS-CANCEL  OR  STAY-YOUR  CHOICE 


BEST  SERVICES 
GREAT  RATES 
IN  BUSINESS 
OVER  5 YEARS 


1.866.446.6283 

24  HOUR/ A DAY 
FAX:  830.620.7340 
www.inmatefamilyservices.com 


NO  CREDIT  CHECKS 
EVERYONE 
QUALIFIES 
FASTEST  INSTALL 
EASY  PHONE  PAY 


Prison  Legal  News 


23 


June  2004 


Amended  Pennsylvania  Parole  Statute  Ruled  Ex  Post  Facto; 
Third  Circuit  Orders  Release  On  Parole 

by  John  E.  Dannenberg 


The  U.S.  District  Court  (E.D.  Pa.) 
held  that  a 1996  amendment  to  the 
Pennsylvania  Probation  and  Parole  Act  vio- 
lated constitutional  ex  post  facto  protections 
because  “it  increased  to  a significant  degree 
the  likelihood  that  petitioner  will  be  in  jail 
longer  than  if  the  pre-1996  policy  would 
have  been  followed.”  The  habeas  remedy  ac- 
corded was  to  order  a new  parole  hearing 
conducted  under  the  pre-1996  standards. 

State  Prisoner  Louis  Mickens-Thomas 
life  sentence  for  aggravated  murder  was 
commuted  by  the  governor  in  1995  to  a 32 
year  term.  Later  in  1995,  Pennsylvania  en- 
acted a law  that  anyone  so  released  to  parole 
must  first  complete  a one  year  pre-release 
program.  Admission  to  this  program  was  at 
the  discretion  of  the  Department  of  Correc- 
tions, however,  which  in  turn  relied  upon 
the  Board  of  Pardons’  concurrence. 
Mickens-Thomas  was  denied  this  program 
and  thus  the  parole  he  was  due  in  1996. 

At  his  1996  parole  hearing  [the  Parole 
Board  is  independent  of  the  Board  of  Par- 
dons], he  was  denied  parole  based  upon  an 
additional  freshly  minted  amendment  to  the 
underlying  parole  laws.  Whereas  the  pre- 
1996  law  was  grounded  in  rehabilitation  and 
successfully  guided  community  reintegra- 
tion, the  amendment  added  an  overriding 
agenda  to  “first  and  foremost  protect  public 
safety.” 

Under  the  new  policy,  paroles  in  Penn- 
sylvania plummeted  immediately  from  80% 
to  29%.  Mickens-Thomas,  today  74  years 
old  and  locked  up  for  40  years,  had  a juve- 
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nile  sex  offense  record,  for  which  he  was 
now  deemed  unsuitable  for  parole  because 
of  his  presumptive  dangerousness  — with- 
out regard  to  his  recognized  rehabilitation. 
Noting  that  Mickens-Thomas’  “disadvan- 
tage” under  the  1996  amendment 
significantly  increased  his  detention,  the 
court  granted  the  writ  and  ordered  the  Pa- 
role Board  to  conduct  a new  hearing  under 
the  pre-1996  standards. 

Mickens-Thomas’  concurrent  due  pro- 
cess claim  that  his  denial  was  arbitrary  and 
capricious  was  rejected,  however.  Observ- 
ing explicit  unfavorable  psychological 
reports  in  the  record  which  the  Board  could 
have  weighed  to  support  its  earlier  denial, 
the  court  refused  to  substitute  its  judgment 
for  that  of  the  Board  even  though  the  denial 
was  arguably  contrary  to  the  weight  of  the 
evidence.  See:  Mickens-Thomas  v.  Vaughn, 
211  F.Supp.2d  570  (E.D.  Pa.  2002). 

On  appeal,  the  Third  Circuit  US  Court 
of  Appeals  affirmed  the  district  court  in  all 
respects,  finding  that  the  new  parole  policy 
“substantially  increased  the  period  of  incar- 
ceration” in  violation  of  ex  post  facto 
principles.  The  court  distinguished  Califor- 
nia Dept,  of  Corrections  v.  Morales,  5 14  US 
499,  508-09  (1995)  [procedural  changes  to 
parole  laws  are  not  ex  post  facto]  from  the 
case  at  bar  where  “substantive  criteria  for 
parole  release  have  changed.” 

The  Third  Circuit  ordered  the  Board  to 
conduct  a new  hearing  where  “parole  should 
be  granted  unless  countervailing  negative 
factors  affirmatively  outweigh  reasons  sup- 
porting release”  — based  upon  the  Board’s 
“policy  presumption”  of  release  on  parole. 
See:  Mickens-Thomas  v.  Vaughn,  321  F.3d 
374  (3rd  Cir.  2003). 

But  the  Board  still  did  not  grant  parole. 
Instead,  it  vindictively  created  new  ex  post 
facto  violations  bloating  Mickens-Thomas’ 
“risk”  score  so  as  to  ensure  parole  denial. 
Specifically,  his  “victim  injury”  score  com- 
ponent was  boosted  to  2 from  1,  based  upon 
newly  enacted  guidelines.  Additionally,  the 
Board  now  cited  Mickens-Thomas’  pre-con- 
viction  alcohol  history,  trying  to 
retrospectively  subsume  this  into  the  new 
Board  classification  of  “habitual  substance 
abuser.” 

Although  the  Third  Circuit  had  previ- 
ously found  the  Board’s  actions  to  violate 
Mickens-Thomas’  ex  post  facto  rights  (321 


F.3d  374,  supra),  noted  “staggering  evi- 
dence” of  bias  against  him  (id.  at  385,  387), 
and  warned  the  Board  on  remand  not  to 
“shield  its  constitutional  violations  under  the 
rubric  of  the  ‘discretionary  component’  of 
its  parole  review”  (id.  at  386-87),  it  now 
found  itself  reviewing  a record  repeating  all 
of  the  above  indiscretions  while  adding  new 
ones.  The  Board  now  required  Mickens- 
Thomas  — who  had  always  maintained  his 
innocence  — to  admit  his  guilt  to  gain  pa- 
role. Likewise,  the  Board  now  altered  its 
calculus  to  weigh  the  crime  exclusively  over 
the  record  of  rehabilitation. 

In  this  final  chapter,  the  Third  Circuit 
noted  that  in  the  latest  denial,  the  Board  did 
not  conduct  any  hearing  or  call  any  witness. 
“It  did  not  consider  any  ‘unique  factors’  that 
were  not  already  incorporated  in  its  pre- 1 996 
guidelines.  Instead, ...  the  Board  considered 
the  same  old  factors  in  the  same  manner 
found  by  us  to  be  violative  of  the  ex  post 
facto  prohibition  in  our  earlier  opinion.” 

Observing  that  the  Board  “defied”  its 
earlier  instruction  regarding  alcohol  abuse 
as  a factor,  the  court  flatly  accused  the  Board 
of  “designing  this  factor]  to  negate  Tho- 
mas’ parole”  — calling  it  “unjustifiable,” 
“unconstitutional,”  and  a "flagrant  disregard 
of  our  prior  decision  and  mandate.”  It  fur- 
ther found  the  “admitter”  requirement  and 
the  “instant  offense”  and  “victim  injury”  fac- 
tors to  be  “new  and  glaring  instance[s]  of 
ex  post  facto  violation^]. 

In  sum,  the  court  found  the  Board’s  re- 
fusal to  grant  parole  to  be  a “post  hoc 
rationalization  ...  in  an  apparent  attempt  to 
circumvent  the  constitutional  ex  post  facto 
prohibitions”  amounting  to  a “pattern  of  un- 
constitutional retaliation  or  vindictiveness 
against  Thomas  for  his  ...  legal  actions  chal- 
lenging the  Board.”  Although  reluctant  to 
interfere  with  the  discretion  of  the  Board, 
the  court  concluded  that  the  Board’s  pattern 
of  “willful  noncompliance,  bad  faith,  and  a 
sufficient  inference  of  retaliation  or  vindic- 
tiveness” would  render  any  rehearing  futile. 
Accordingly,  the  Third  Circuit  vacated  the 
district  court’s  ruling  below  and  ordered  it 
instead  to  grant  an  unconditional  writ  man- 
dating Mickens-Thomas’  release  on  parole 
within  seven  days.  See:  Mickens-Thomas  v. 
Vaughn,  355  F.3d  294  (3rd  Cir.  2004).  He  was 
released  from  prison  on  January  28,  2004. 
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Jury  Finds  for  Corcoran  Guards  in  Prisoner  Rape  Suit 

by  Paige  Welch 


On  Tuesday,  October  21,  2003,  a 
jury  found  four  employees  at  Cali- 
fornia State  Prison,  Corcoran  not  responsible 
for  the  rape  of  prisoner  Eddie  Webb  Dillard 
by  a fellow  prisoner.  The  verdict  was  read 
by  District  Judge  Anthony  W.  Ishii,  follow- 
ing a four  week  trial  and  six  hours  of 
deliberation  by  the  seven  member  jury. 

Dillard  charged  in  the  federal  civil  rights 
trial  that  guards  Robert  Decker,  Anthony 
Sylva,  Joe  Sanchez,  and  former  medical  as- 
sistant Kathy  Horton-Plant  arranged  and 
then  covered  up  his  rapes  by  Wayne 
Robertson,  a convicted  murderer  notorious 
for  sexually  assaulting  prisoners.  Dillard 
contended  the  rapes,  which  took  place  over 
two  days  in  March  of  1993,  were  arranged 
to  punish  him  for  kicking  a female  guard  at 
another  prison. 

The  Fresno  Bee  reported  on  the  defen- 
dants’, jurors’,  and  lawyers’  comments 
outside  the  courtroom.  Sylva  expressed  dis- 
appointment in  the  California  Department 
of  Corrections.  “Mr.  Robertson  should  have 
been  on  single-cell  status  long  before  Eddie 
Dillard,”  Sylva  said,  saying  the  California 
Department  of  Corrections  was  “negligent” 
for  allowing  the  two  men  to  be  placed  in  the 
same  cell.  “The  CDC  not  only  failed  him 
(Dillard),  it  failed  us,”  he  said. 

Robert  L.  Bastian,  one  of  Dillard’s  law- 
yers, agreed  with  Sylva’s  comments,  but 
added  “Someone  needs  to  be  held  respon- 
sible. This  is  not  just  one  incident.  This  is 
about  a lot  of  problems  in  the  CDC.”  He 
and  co-counsel  Marina  R.  Dini  said  they 
planned  to  pursue  a new  trial.  “We’ll  do  ev- 
erything we  can  for  this  gentleman.  This 
gentleman  deserves  justice,”  Bastian  said. 

Sanchez,  who  is  still  employed  by  the 
CDC  said,  “I’m  just  glad  it’s  over.  I can  get 
on  with  my  life  and  career.”  Horton-Plant, 
who  was  accused  of  covering  up  the  attacks 
and  has  since  retired,  said  she  was  ready  to 
return  home  to  Texas. 

Decker,  whom  Dillard  says  ordered  the 
move  into  Robertson’s  cell,  declined  to  com- 
ment. Decker,  Sylva,  Sanchez,  and  one  other 
Corcoran  guard  were  acquitted  by  a Kings 
County  jury  in  1999  of  criminal  charges  in 
the  same  case. 

Only  one  juror,  Grace  Alcaraz,  chose  to 
speak  to  the  Fresno  Bee.  She  said  the  delib- 
eration was  intense,  and  the  verdict  “a  very 
difficult  decision.”  She  said,  “My  heart  goes 
out  to  Dillard.  . . but  1 had  to  go  by  the  evi- 
dence.” 


Lara  Stemple,  executive  director  of  the 
nonprofit  human  rights  group  Stop  Prisoner 
Rape  said,  “If  the  jury  felt  the  evidence 
wasn’t  compelling  enough  to  find  the  offic- 
ers negligent,  it  only  underscores  the 
problematic  nature  of  the  way  our  judicial 
system  treats  prisoner  rape.” 

In  March  1993,  Dillard  was  a 118- 
pound,  young  Los  Angeles  gang  member 
serving  a ten  year  sentence  at  Corcoran  for 
assault  with  a deadly  weapon  and  robbery. 
Robertson  was  220  pounds,  serving  a life 
sentence,  and  CDC  records  document  at  least 
25  reported  instances  of  Robertson  assault- 
ing or  raping  cellmates  over  a fourteen-year 
period.  Dillard  claims  he  told  Sylva  and 
Sanchez  he  did  not  want  to  be  in  a cell  with 
Robertson,  and  according  to  affidavits  by 
CDC’s  own  investigators,  Robertson  was 
listed  in  prison  records  as  an  enemy  of 
Dillard.  Former  guards  supported  Dillard  s 
claim  through  testimony  that  the  defendants 
knew  Robertson  was  a sexual  predator  and 
would  harm  Dillard.  However,  Robertson 
took  the  court  by  surprise  by  claiming  he 
never  raped  Dillard  and  that  he  had  made 
up  the  story  with  Dillard. 

In  the  1999  criminal  trial,  Robertson  tes- 
tified that  he  did  rape  Dillard,  and  that  the 
guards  knew  that  it  would  happen.  The  de- 
fendants’ attorneys  told  the  court  their  clients 
had  no  knowledge  of  Robertson’s  sexually 
violent  behavior  and  were  not  responsible 
for  Dillard’s  transfer  into  Robertson’s  cell. 
Decker  was  off  duty  at  the  time  of  Dillard’s 
transfer,  and  Sylva  and  Sanchez  both  denied 
that  Dillard  voiced  any  opposition  to  being 
placed  in  Robertson’s  cell.  Bastian  called 
their  claims  “denial,  upon  denial,  upon  de- 
nial.” 

The  CDC’s  own  investigation  of  the 
criminal  case  determined  that  “Decker, 
Sanchez,  Sylva  and  Horton  had  acted  out- 
side the  scope  of  their  employment,  acted 
with  actual  malice,”  according  to  a sworn 
statement  filed  in  Kings  County  Superior 
Court  in  200 1 . The  CDC  decided  not  to  pro- 
vide a defense  for  the  guards  as  a result,  but 
when  the  prison  Guards’  union  notified  CDC 
that  it  was  required  under  state  law  to  pro- 
vide a defense,  the  CDC  agreed  to  do  so. 
Any  damages  awarded  to  Dillard  would  have 
been  paid  by  CDC. 

In  the  1990’s  Corcoran  was  considered 
the  nation’s  most  deadly  prison,  when  forty- 
three  prisoners  were  wounded  and  seven 
shot  to  death  by  guards  from  1989  to  1995. 


All  Corcoran  guards  prosecuted  on  crimi- 
nal charges — at  least  a dozen  since 
1990 — have  been  found  innocent.  | 

Paige  Welch  is  an  intern  with  Stop  Prisoner 
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$1.4  Million  Awarded  in  Kansas  Prisoner  Death 


In  August,  2003  a State  Jury  in 
Leavenworth  County,  Kansas, 
awarded  the  son  of  a Kansas  State  prisoner 
who  was  killed  after  being  stabbed  by  an- 
other prisoner  on  August  8,  2000,  $1.4 
million.  Donald  R.  Grisham  was  stabbed  on 
his  27th  birthday  at  the  Lansing  Correctional 
Facility  laundry  room.  He  died  four  days  later 
at  a hospital. 

The  suit  was  brought  by  Grisham’s 
former  wife  on  behalf  of  their  8 year  old  son. 
Grisham,  who  was  serving  five  years  and  10 
months  for  multiple  offenses,  became  em- 
broiled in  two  “heated  arguments”  with 
prisoner  William  Dennis.  The  arguments 
were  within  the  sight  and  sound  of  guard 


John  Pfannenstiel.  Dennis  ultimately 
stabbed  Grisham  twice  in  the  chest  and  once 
in  the  head  with  a homemade  knife  with  a 
9 1/2  inch  blade. 

After  Grisham’s  death,  the  Kansas 
Department  of  Corrections’  (KDOC)  inves- 
tigation revealed  Phannenstiel  had  had  sex 
with  three  male  prisoners  whom  he  super- 
vised. This  led  to  Phannenstiel’s  firing  and 
conviction  on  felony  charges,  the  Depart- 
ment also  learned  that  Dennis  had 
complained  about  Phannenstiel  and  asked 
to  be  removed  from  his  work  crew,  but  was 
never  removed. 

The  lawsuit,  brought  on  behalf  of  the 
plaintiff  by  attorneys  Jim  Crabtree  and 


Charles  Kugler,  named  the  state  as  a defen- 
dant because  it  oversees  the  KDOC.  The 
award  is  believed  to  be  the  biggest  handed 
down  by  a Leavenworth  County  jury. 

“The  jury  was  really  making  a statement 
that  they  were  dissatisfied  with  the  way  the 
system  handled  this  matter,  and  life,”  said 
Kugler.  Although  the  jury  awarded  $1.4 
million,  Crabtree  said  he  expected  the  award 
to  be  reduced  to  $500,000,  which  is  all  the 
state  required  to  pay  under  law.For  his  part  in 
the  killing,  Dennis  pled  guilty  to  involuntary 
manslaughter  and  was  sentenced  to  seven 
years.  | 

Source:  The  Kansas  City  Star 


Actual  Damages  Required  to  Maintain  Suit 
Under  Federal  Privacy  Act 


The  United  States  Supreme  Court  re- 
cently held  that  a showing  of  actual 
damages  is  required  in  order  to  maintain  a civil 
action  brought  under  the  Privacy  Act  of  1974. 
The  Privacy  Act  regulates  the  collection,  main- 
tenance, use,  and  dissemination  of  citizens’ 
personal  information  by  federal  agencies.  The 
Act  provides  a cause  of  action  against  the  United 
States  for  an  agency’s  failure  to  comply  with  its 
provisions.  See:  5 U.S.C.  § 552a(g)(l)(A)-(D). 
Specifically,  subsection  (g)(1)(D)  states  that  a 
person  may  sue  for  violations  not  covered  by 
other  subsections  of  the  Act,  so  long  as  an 
agency’s  mishandling  of  a person’s  informa- 
tion had  an  “adverse  effect.”  For  “intentional  and 
willful”  violations  of  subsection  (g)(1)(D),  aper- 
son  may  obtain  monetary  relief  for  “actual 
damages  sustained  but  in  no  case  shall  a per- 
son entitled  to  recovery  receive  less  than  the 
sum  of  $1,000,”  as  well  as  costs  and  reason- 
able attorney  fees.  5 U.S.C.  § 552a(g)(4). 
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Buck  Doe  filed  for  benefits  under  the 
Black  Lung  Benefits  Act  with  the  Office  of 
Workers  Compensation,  a division  of  the 
Department  of  Labor  responsible  for  adju- 
dicating such  claims.  The  application  asked 
for  Doe’s  Social  Security  number,  which  the 
agency  used  to  identify  his  claim  on  docu- 
ments such  as  “multicaptioned”  hearing 
notices.  These  documents  were  sent  to 
groups  of  claimants,  their  employers,  and 
the  lawyers  involved  in  the  cases. 

Believing  that  disclosure  of  his  Social 
Security  number  to  these  groups  of  people 
violated  his  rights  under  the  Privacy  Act,  Doe 
joined  with  six  other  claimants  and  sued  the 
Department  of  Labor.  The  Department 
promptly  conceded  that  disclosure  of  the 
claimants’  Social  Security  numbers  violated 
the  Privacy  Act  and  stipulated  to  an  order 
prohibiting  the  future  disclosure  of  such  in- 
formation. The  Department,  however,  moved 
for  summary  judgment  on  the  ground  that  the 
claimants  could  not  prove  actual  damages  and 
thus  were  not  entitled  to  relief  under  the  Pri- 
vacy Act.  The  district  court  agreed  with  the 
Department  as  to  five  of  the  claimants,  but 
accepted  Doe’s  uncontroverted  evidence  of 
emotional  distress  to  find  actual  damages  and 
ruled  in  his  favor.  Doe  was  awarded  $1,000 
in  minimum  statutory  damages. 

The  Department  appealed  to  the  Fourth 
Circuit  Court  of  Appeals,  which  affirmed 
in  part  but  reversed  Doe’s  damage  award. 
The  Fourth  Circuit  held  that  the  $1,000 
statutory  minimum  is  available  only  to 
plaintiffs  who  can  establish  actual  damages 
due  to  an  agency’s  violation  of  the  Privacy 


Act,  and  then  found  that  Doe  had  failed  to 
raise  a triable  issue  of  act  about  actual  dam- 
ages. See:  Doe  v.  Chao,  306F.3d  170  (4th  Cir. 
2002).  Doe  sought  and  was  granted  certiorari 
review  in  the  Supreme  Court. 

In  a 6-to-3  opinion  by  Justice  Souter,  the 
Supreme  Court  affirmed  the  Fourth  Circuit’s 
interpretation  of  5 U.S.C.  §§  552a(;)(l)(D)  and 
(g)(4).  Based  on  the  plain  language  of  the  stat- 
utes, their  legislative  history,  and  the  common 
law,  the  Court  held  that  a plaintiff  must  prove 
that  he  or  she  sustained  “actual  damages”  as 
a result  of  an  agency  failure  to  comply  with 
the  Privacy  Act.  Thus,  in  order  for  Doe  to 
maintain  his  action  under  subsections  (g) 
(1)(D)  and  (g)(4)  of  the  Act,  he  had  to  prove 
(1)  an  “adverse  effect”  from  (2)  the 
Department’s  “intentional  and  willful”  disclo- 
sure of  his  Social  Security  number  that  (3) 
resulted  in  “actual  damages.” 

Although  Doe  had  claimed  emotional  dis- 
tress from  the  disclosure  of  his  Social  Security 
number,  the  Fourth  Circuit  found  this  insuffi- 
cient to  amount  to  actual  damages  under  the 
Privacy  Act.  The  Supreme  Court  refused  to  re- 
view this  holding  because  Doe  had  not 
challenged  it  in  his  petition  for  writ  of  certio- 
rari. The  Court  did  note,  however,  that  the 
various  Circuit  Courts  are  divided  on  the  pre- 
cise definition  of  actual  damages.  The  Court 
further  stated  that  in  affirming  the  Fourth  Cir- 
cuit it  was  not  necessarily  endorsing  the  lower 
court’s  view  that  a showing  of  out-of-pocket 
expenses  is  necessary  to  satisfy  the  “actual  dam- 
ages” requirement,  only  that  such  a showing  will 
“qualify  under  any  view  of  actual  damages.” 
See:  Doe  v.  Chao,  124  S.Ct.  1204  (2004).  ■ 
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$135,000  Paid  in  New  York  Jail  Sexual  Harassment  Settlement 


A New  York  City  Department  of  Cor- 

./Yrections  guard  reached  a settlement 
of  $135,000  in  her  federal  civil  rights  suit 
alleging  sexual  harassment.  Guard  Virginia 
Jones  began  a consensual  sexual  relationship 
with  Captain  Michael  Baxter  in  March  1998. 
Jones  contended  that  in  September  1998,  she 
ended  the  relationship  with  Baxter  and  made 
it  clear  that  she  no  longer  wanted  to  see  him 
on  a social  basis.  Baxter  advised  co-workers 
that  the  relationship  was  continuing,  and  he 
threatened  Jones  with  disciplinary  action  if 
she  did  not  continue  the  relationship. 

Jones  refused  to  continue  the  relation- 
ship. Baxter  continued  to  pursue  Jones  by 
asking  her  out  for  dates,  sent  her  gifts,  and 
made  comments  such  as  “[y]ou  don’t  know 
how  to  be  a Captain’s  girlfriend.”  Baxter 
changed  Jones’  posts  so  she  had  to  work  in 
the  control  room  with  him.  On  March  7, 
2000,  while  working  in  the  control  room, 


Baxter  asked  another  guard  to  leave  so  he 
could  be  alone  with  Jones. 

Baxter  then  held  Jones  against  her 
will,  kissed  her,  and  fondled  her  without 
consent.  Baxter  also  threatened  her,  spit 
at  her,  physically  and  emotionally  abused 
her,  cursed  her  and  made  threatening  state- 
ments to  her.  Ultimately,  Jones  was  able 
to  grab  a radio  and  broadcast  the  assault 
throughout  the  Rikers  Island  prison. 
Baxter  again  threatened  Jones,  tried  to  hit 
her,  and  grab  the  radio.  When  other  jail 
personnel  responded  to  the  transmission, 
the  control  room  door  was  opened  and 
Jones  was  released. 

The  Correction  Assistance  Response 
for  Employees  and  the  Department’s  Equal 
Employment  Opportunity  Office  both  told 
Jones  they  could  do  nothing  for  her.  Ulti- 
mately, Jones  and  Baxter  were  transferred 
to  other  facilities.  Baxter  was  found  not 


guilty  at  a bench  trial  on  criminal  charges 
brought  by  Jones.  Before  Department  of 
Corrections  disciplinary  proceedings 
against  Baxter  were  adjudicated,  he  re- 
signed. The  Department’s  investigation 
found  other  women  had  complained  of 
harassment  by  Baxter  concerning  relation- 
ships outside  work. 

Since  Baxter  was  a supervisor,  the  De- 
partment was  vicariously  liable.  Jones  took 
sick  leave  from  March  17,  2000  to  March  5, 
200 1 , to  be  treated  for  severe  emotional  dis- 
tress, post-traumatic  stress  disorder,  and 
secondary  major  depressive  disorder.  The 
City  of  New  York  settled  for  $125,000  and 
Baxter  settled  for  $ 10,000.  Jones  was  repre- 
sented by  Phillip  Taubman,  of  Taubman  & 
Kimelman  of  New  York,  NY.  See:  Jones  v. 
City  of  New  York  et.al.,  U.S.D.C.  SDNY, 
Case  No.  Ol-Civ-4647.  | 


Missouri  Guards  Liable  For  Refusing  Prisoner’s  Seatbelt  Request 

by  John  E.  Dannenberg 


The  Eighth  Circuit  U.S.  Court  of  Ap- 
peals permitted  a 42  U.S.C  § 1983 
complaint  to  proceed  against  five  Missouri 
Department  of  Corrections  (MDOC)  trans- 
portation guards  for  injuries  suffered  by  a 
shackled  prisoner  in  a prison  van  crash 
after  his  request  to  have  his  seatbelt  fas- 
tened was  refused.  The  court  also  held  he 
stated  a claim  against  three  guards  who 
later  refused  his  request  to  see  prison 
medical  staff. 

Randell  Brown,  wearing  belly  chains, 
handcuffs,  a black  box  and  leg  chains,  was 
being  transported  in  a three-van  caravan. 
But  it  was  what  he  was  not  wearing  — a 
seatbelt  — that  gave  rise  to  his  complaint. 
Prior  to  departing.  Brown’s  request  to  have 
his  seatbelt  fastened  was  denied  by  the  five 
guards,  responding  “aw  hell  you  all  will 
be  alright,”  and  “what,  you  all  don’t  trust 
our  driving?  You  don’t  think  we’re  gonna 
wreck  do  you?”  Traveling  at  speeds  of  70 
to  75  miles  per  hour  and  passing  in  marked 
no-passing  zones,  the  three  vans  crashed 
into  each  other  while  trying  to  simulta- 
neously return  from  the  passing  lane.  All 
of  the  prisoners  were  thrown  around; 
Brown  suffered  lower  back  trauma  and 
whiplash. 

Initially  suing  only  MDOC,  but  later 
amending  to  include  15  named  personnel, 
Brown  had  his  case  dismissed  by  the  U.  S. 


District  Court  (W.D.  MO)  for  failure  to 
state  a claim. 

While  the  Eighth  Circuit  agreed  that 
MDOC  was  not  a “person”  liable  under  § 
1983,  and  that  supervisory  personnel  not 
directly  participating  in  the  alleged  wrong- 
doings were  not  liable,  the  court  held  that 
the  refusal  by  the  five  transportation 
guards  to  honor  his  seatbelt  request  vio- 
lated the  Eighth  Amendment  (citing  Fruit 
v.  Norris,  905  F.2d  1147,  1150  (8th  Cir. 
1990)  [guards  liable  for  intentionally  plac- 
ing prisoners  in  dangerous  situations  or 
manifest  indifference  for  their  safety]  and 
Brown  v.  Morgan,  No.  94-2023,  1994  WL 
610993  (8th  Cir.  Nov.  7,  1994,  unpub.  per 
curiam)  [sheriff’s  refusal  to  let  prisoner 
wear  seatbelt  sufficient  to  establish  delib- 
erate indifference  to  his  safety]). 

The  refusal  of  Brown’s  subsequent  re- 
quests for  medical  care  upon  complaining 
of  difficulty  seeing  and  standing  was  ruled 
sufficient  to  state  a claim  for  deliberate 
indifference  to  serious  medical  needs,  cit- 
ing Robinson  v.  Hager,  292  F.3d  560, 
563-64  (8th  Cir.  2002)  and  Roberson  v. 
Bradshaw,  198  F.3d  645,  648  (8th  Cir. 
1999). 

Accordingly,  the  Eighth  Circuit  reversed 
and  remanded  to  permit  Brown  to  proceed 
against  the  five  transportation  guards  as  well 
as  the  three  who  refused  his  medical  care. 


See:  Brown  v.  Missouri  Department  of  Cor- 
rections, 353  F.3d  1038  (8th  Cir.  2004).  ■ 
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$1.5  Million  Illinois  Prison  Rape  Verdict  Overturned 


In  a 2-to-l  decision,  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  over- 
turned a jury’s  $1.5  million  verdict  in  favor 
of  a prisoner  who  was  sexually  assaulted  by 
his  cellmate. 

Anthony  Riccardo  and  Juan  Garcia  were 
both  housed  in  the  segregation  unit  of  the 
Centralia  Correctional  Center  in  Illinois. 
Both  men  were  in  segregation  because  they 
feared  retaliation  from  the  Latin  Kings  prison 
gang.  Garcia  himself  was  a member  of  the 
Latin  Kings;  Riccardo  was  not. 

On  May  28, 1 997,  Lt.  Larry  Rausch  placed 
Garcia  in  a cell  with  Riccardo.  That  evening 
prior  to  lockdown,  Riccardo  sought  out  Rausch 
and  told  him  that  he  believed  his  life  was  in 
danger  if  forced  to  cell  with  Garcia  because 
the  Latin  Kings  had  a “hit”  out  on  him.  Rausch 
replied  that  there  was  nowhere  else  to  place 
Garcia  and  that  Riccardo  could  not  refuse  a 
cell  assignment  in  segregation.  Rausch  later 
brought  Riccardo  and  Garcia  together  and 
asked  if  they  had  a problem  with  one  another. 
Riccardo  shook  his  head  in  the  negative. 

Nothing  untoward  happened  that 
evening  or  the  next  day,  but  on  May  30  Garcia 
forced  Riccardo  to  perform  oral  sex  on  him. 
The  assault  apparently  had  no  connection  to 
the  Latin  Kings.  Rather,  Garcia  said  he  was 
fulfilling  a personal  fantasy.  During  the  time 
between  the  cell  assignment  and  the  sexual 
assault,  Riccardo  did  not  ask  for  a new 
cellmate  or  complain  of  problems  between 
himself  and  Garcia.  He  did,  however,  file  two 
grievances  on  an  unrelated  matter. 

Garcia  was  punished  for  the  sexual  as- 
sault within  the  prison  system,  but  was  not 
prosecuted  for  his  crime.  In  February  1998, 
Riccardo  filed  a grievance  seeking  to  have 
Garcia  prosecuted.  He  also  complained  that 


the  “administration  don’t  do  there  job.  [A 
sexual  assault]  should’ve  never  happen 
again.”  Riccardo’s  grievance  was  denied  on 
the  merits  and  he  filed  a 42  U.S.C.  § 1983 
suit  in  the  U.S.  District  Court  for  the  South- 
ern District  of  Illinois,  alleging  that  Rausch 
violated  his  Eighth  Amendment  right  to  be 
free  from  cruel  and  unusual  punishment  by 
placing  Garcia  in  a cell  with  him.  The  jury 
agreed  with  Riccardo  and  awarded  him  $1.5 
million  in  compensatory  damages.  Rausch 
appealed  to  the  Seventh  Circuit. 

Rausch’s  initial  contention  was  that 
Riccardo  failed  to  exhaust  his  administra- 
tive remedies  because  his  grievance  was 
untimely  and  its  content  was  inadequate.  Il- 
linois sets  a six-month  limit  on  the  filing  of 
grievances,  which  Riccardo  failed  to  meet. 
The  court,  however,  held  that  this  shortcom- 
ing did  not  matter  because  the  prison  had 
denied  Riccardo’s  grievance  on  the  merits 
and  thus  waived  its  timeliness  argument. 
The  court  also  held  that  the  grievance’s  con- 
tent, while  “at  the  border  of  intelligibility,” 
was  sufficiently  specific  to  place  prison  of- 
ficials on  notice  of  Riccardo’s  complaints. 
Although  the  main  thrust  of  the  grievance 
was  to  have  Garcia  prosecuted,  it  did  state 
that  the  “administration  don’t  do  there  job.” 
According  to  the  court,  “[a]  generous  con- 
struction of  this  grievance  would  have 
induced  the  prison  to  consider  the  possibil- 
ity that  the  guards  could  have  prevented  this 
assault.”  Thus,  Riccardo  exhausted  his  ad- 
ministrative remedies  and  was  entitled  to  a 
decision  on  the  merits  of  his  Eighth  Amend- 
ment claim. 

Unfortunately  for  Riccardo,  the  two- 
judge  majority  was  not  at  all  impressed  with 
the  merits  ofhis  case.  The  majority  first  noted 
that  to  prevail  on  his 
Eighth  Amendment 
claim,  Riccardo  was  re- 
quired to  prove  that 
Rausch  was  “deliberately 
indifferent  to  a substantial 
risk  of  serious  harm.” 
This  standard  required 
Riccardo  to  show  that 
Rausch  was  aware  of 
facts  that  created  a sub- 
stantial risk  of  harm  and 
also  understood  the 
meaning  of  those  facts.  In 
other  words,  it  is  not 
enough  that  Rausch 
“ought  to  have  recog- 
nized the  risk.”  Instead, 


Riccardo  had  to  prove  that  Rausch  actually  rec- 
ognized a risk  of  serious  harm  and  then 
disregarded  it. 

Although  acknowledging  that  appellate 
review  of  a jury’s  verdict  is  limited  by  the  def- 
erential standard  of  whether  “any  reasonable 
juror”  could  have  found  for  the  plaintiff,  the 
majority  nonetheless  agreed  with  Rausch’s 
second  contention  that  Riccardo  had  failed  to 
meet  his  burden  of  proof  for  several  reasons. 
First,  the  court  questioned  whether  the  record 
showed  that  Rausch  was  aware  of  facts  that 
placed  Riccardo  at  a substantial  risk  of  harm. 
The  risk  of  harm  Riccardo  feared  and  com- 
plained of  was  a “hit”  from  the  Latin  Kings, 
not  a sexual  assault.  At  the  time  of  the  cell  as- 
signment, Rausch  knew  that  Garcia  also  feared 
retaliation  from  the  Latin  Kings  and  that  he  had 
a clean  prison  record.  Rausch  also  knew  that 
Riccardo  had  a history  of  lodging  baseless  com- 
plaints against  former  cellmates  in  an  effort  to 
have  them  moved.  Thus,  the  information  avail- 
able to  Rausch  on  May  28,  objectively  viewed, 
showed  the  “risk  to  Riccardo  of  sharing  a cell 
with  Garcia  was  no  greater  than  the  risk  of  shar- 
ing a cell  with  any  other  prisoner.” 

The  majority  also  was  not  persuaded  that 
Riccardo  proved  the  existence  of  facts,  viewed 
subjectively,  showing  Rausch  understood  he 
was  exposing  Riccardo  to  a substantial  risk 
of  harm  by  placing  him  in  a cell  with  Garcia. 
Although  Riccardo  first  professed  mortal  fear, 
he  later  shook  his  head  in  the  negative  when 
asked  if  he  had  a problem  with  Garcia.  Rausch 
was  therefore  entitled  to  assume  that  Riccardo 
had  acquiesced  in  the  cell  assignment.  While 
Rausch  possibly  should  have  believed 
Riccardo’s  first  statement  (given  in  private) 
over  his  second  response  (given  in  Garica’s 
presence),  nothing  in  the  record  showed  that 
Rausch  so  believed. 

Moreover,  Rausch  also  knew  that  both 
Riccardo  and  Garcia  were  in  segregation  for 
protection  from  the  Latin  Kings,  that  Garcia 
had  never  been  in  trouble,  and  that  prisoners 
such  as  Riccardo  tend  to  overestimate  the 
threat  posed  by  other  prisoners.  According  to 
the  majority,  these  facts,  viewed  subjectively, 
permitted  Rausch  to  ignore  Riccardo’s  first 
statement  as  an  exaggeration  or  manipulation. 

For  these  reasons,  the  majority  concluded 
that  the  “record  does  not  permit  a reasonable 
jury  to  find  that  Rausch  knew  or  deliberately 
disregarded  the  fact  that  his  actions  subjected 
Riccardo  to  a substantial  risk  of  serious  harm.” 
The  jury’s  verdict  and  damage  award  was 
therefore  reversed.  See:  Riccardo  v.  Rausch, 
359  F.3d  510(7th  Cir.  2004).  ■ 
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Indictment  Dismissed  for  Failure  to  Comply  with  Interstate 

Agreement  on  Detainers 


The  Wyoming  Supreme  Court  re- 
versed a conviction  and  dismissed 
the  underlying  indictment  because  the  State 
failed  to  bring  the  defendant  to  trial  within 
the  time  period  allotted  in  the  Interstate 
Agreement  on  Detainers  (IAD). 

In  1997,  Janvirgo  Odhinn  was  sentenced 
to  two  to  four  years  in  the  Nebraska  Depart- 
ment of  Corrections.  He  escaped  the  following 
year  and,  while  on  the  lam,  committed  a lar- 
ceny in  Albany  County,  Wyoming.  Odhinn  was 
apprehended  in  Utah  and  extradited  to  Ne- 
braska in  1999  to  complete  his  prison  term  and 
face  prosecution  for  escape. 

On  May  18,  2000,  Wyoming  officials 
notified  the  Nebraska  DOC  that  Odhinn  was 
wanted  on  larceny  charges  and  requested  a 
detainer  be  lodged  against  him.  Odhinn  was 
served  notice  of  the  detainer  a month  later 
and,  on  June  6,  2000,  signed  an  IAD  form 
requesting  final  disposition  of  the  Wyoming 
charges  within  180  days.  The  form  contained 
a clause  specifically  waiving  Odhinn’s  right 
to  challenge  extradition  to  Wyoming. 

The  DOC  did  not  contact  Wyoming  of- 
ficials and  inform  them  of  Odhinn’s  request 
for  final  disposition  under  the  IAD.  Instead, 
the  DOC  informed  Wyoming  that  Odinn  still 
faced  prosecution  for  escape  and  would  not 
be  available  for  trial  on  the  larceny  charges 
until  his  escape  charge  was  resolved.  After 
being  convicted  of  escape  and  receiving  a 
sentence  of  one  to  two  years,  Odhinn  re- 
quested the  DOC  to  notify  Wyoming  that  he 
was  available  for  trial.  The  DOC  refused  be- 
cause Odhinn  would  not  sign  a second  waiver 
of  extradition. 

Odhinn  then  filed  a grievance  to  com- 
pel the  DOC  to  serve  his  IAD  request  upon 
Wyoming.  The  grievance  was  denied  but  the 
DOC  nonetheless  sent  the  Wyoming  pros- 
ecutor a copy  of  Odhinn’s  IAD  request  on 
November  27,  2000.  The  DOC  also  stated 
that  Wyoming  would  need  to  obtain  a 
governor’s  warrant  to  secure  Odhinn’s  pres- 
ence for  trial  because  he  had  refused  to  waive 
extradition. 

The  Wyoming  prosecutor  finally  ob- 
tained a warrant  from  the  Nebraska  governor 
and  Odhinn  was  transferred  to  a Nebraska 
jail  to  await  extradition  on  May  15,  2001, 
the  day  he  completed  his  sentence  for  escape. 
Odhinn  immediately  wrote  the  Albany 
County  District  Court  seeking  dismissal  of 
the  larceny  charges  based  on  the  fact  that  he 
had  executed  an  IAD  final  dissolution  re- 
quested and  waived  extradition  nearly  a year 


beforehand.  The  Albany  County  court  failed 
to  act  on  the  motion,  causing  Odhinn  to  file 
a habeas  corpus  petition  in  the  Nebraska  dis- 
trict court  seeldng  his  immediate  discharge 
from  custody.  The  petition  was  denied  and 
Odhinn  appealed.  The  Nebraska  Supreme 
Court  dismissed  the  appeal  several  months 
later  and  Odhinn  was  finally  transferred  to 
Wyoming  on  December  28,  2001. 

Odhinn  promptly  filed  a motion  to  dis- 
miss the  larceny  charges  based  on 
Wyoming’s  failure  to  try  him  within  180  days 
of  the  prosecutor’s  receipt  of  the  IAD  request. 
The  Albany  County  District  Court  denied  the 
motion  on  April  29,  2002,  reasoning  that 
Odhinn’s  refusal  to  sign  a second  waiver  of 
extradition  and  his  filing  a habeas  petition 
in  Nebraska  constituted  good  cause  for  ex- 
tending the  trial  date  beyond  the  180-day 
limit.  Odhinn  pled  guilty  as  charged  condi- 
tioned on  his  right  to  appeal  the  denial  of  his 
motion  to  dismiss  and  was  sentenced  to  three 
to  nine  years  in  a Wyoming  prison. 

On  appeal,  the  Wyoming  Supreme  Court 
reversed  and  dismissed  the  charges  against 
Odhinn.  First,  the  court  held  that  Odhinn’s 
refusal  to  waive  extradition  following  his 
signing  of  the  IAD  final  resolution  form  did 
not  toll  the  time  for  trial  because  the  IAD 
form  itself  contained  a waiver  of  extradition. 
In  other  words,  Odhinn  was  not  required  to 
waive  a right  he  had  already  relinquished. 
Wyoming  therefore  wasted  many  months 
obtaining  a governor’s  warrant  because  ex- 
tradition was  guaranteed  the  moment  Odhinn 
signed  the  IAD  request  form.  Moreover, 
Odhinn’s  habeas  petition  did  not  prevent  dis- 
missal because,  assuming  the  speedy  trial 
clock  was  tolled  while  the  petition  was  pend- 
ing, Odhinn  was  still  not  tried  within  the  time 
limit  set  by  the  IAD.  Thus,  dismissal  of  the 
larceny  charges  with  prejudice  was  required. 

In  dictum,  the  court  also  chastised  the 
Nebraska  DOC  for  failing  to  promptly  for- 
ward Odhinn’s  IAD  request  to  Wyoming 
authorities.  The  court  noted  that  several  ju- 
risdictions have  held  that  an  agency’s  failure 
to  “promptly”  forward  such  requests  may  be 
grounds  for  dismissal  under  the  IAD.  How- 
ever, Nebraska’s  failure  to  timely  forward  the 
IAD  request  did  not  warrant  dismissal  in  and 
of  itself  because  the  request  arrived  in  Wyo- 
ming within  1 80  days  of  Odhinn  signing  it. 
Thus,  the  only  remedy  for  Nebraska’s  un- 
timeliness would  have  been  to  start  the 
speedy  trial  clock  on  the  day  Odhinn  signed 
the  form  instead  of  the  day  the  prosecutor 


received  it.  The  court,  however,  did  not  reach 
this  issue  because  Odhinn  was  entitled  to 
dismissal  based  on  the  trial  date  as  calculated 
from  the  date  the  prosecutor  received  the  IAD 
request.  The  court  was  nonetheless  very  criti- 
cal of  Nebraska’s  failure  to  comply  with  the 
IAD  in  a timely  fashion.  See:  Odhinn  v.  State, 
82  P.3d  715  (Wyo.  2003).  | 
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Illinois  Segregation  Brutality  Suit  Fails  Because 
Injury  Was  De  Minimis 

by  John  E.  Dannenberg 


An  Illinois  state  prisoner  who  alleged 
in  a 42  U.S.C.  § 1983  civil  rights 
complaint  that  he  had  been  maliciously  inj  ured 
by  prison  guards  escorting  him  to  administra- 
tive segregation,  lost  his  appeal  of  the 
unfavorable  court  and  jury  verdicts  below  be- 
cause there  was  no  clear  error  in  those  verdicts’ 
determination  that  his  injuries  were  de  mini- 
mis. The  Seventh  Circuit  U.S.  Court  of 
Appeals  did  order  a limited  remand,  however, 
for  a factual  determination  as  to  whether  any 
of  the  named  defendants  participated  in  alleg- 
edly later  beating  the  prisoner  in  his 
segregation  cell. 

Aaron  Fillmore,  incarcerated  at  Illinois’ 
maximum  security  Menard  Correctional 
Center,  was  implicated  in  another  prisoner’s 
act  of  throwing  scalding  oil  on  two  guards. 
Thirty  minutes  after  the  act,  he  was  taken  by 
the  eight-man  “Orange  Crush”  [Menard’s 
orange-suited  tactical  squad]  to  the  admin- 
istrative segregation  unit.  Per  procedure, 
Warden  Thomas  F.  Page  observed  these  pro- 
ceedings and  a video-grapher  taped  them. 

Fillmore  alleged  excessive  force  on  his 
wrists  and  groin  during  the  transfer,  with 
guards  knocking  his  shoulder  roughly  into  a 
“crank  box,”  kicking  and  punching  him  in 
his  cell,  and  then  finally  sabotaging  his  cell 
by  spraying  ice  water  in  it,  breaking  the  light, 
and  turning  off  his  sink  and  toilet  water.  He 
could  not  identify  which  guards  actually  did 
the  beating  and  sabotage. 

Fillmore  sued  17  named  defendants,  al- 
leging deliberate  indifference  to  his  medical 
needs,  unconstitutional  conditions  of  con- 
finement, and  use  of  excessive  force.  All  but 
the  latter  were  dismissed.  The  case  was  fur- 
ther limited  to  defendant  Warden  Page  and 
guard  Derek  Cleland.  Page  was  dismissed  at 
trial  for  lack  of  evidence  of  his  liability; 
Cleland  was  cleared  by  the  jury’s  verdict. 
Fillmore  appealed. 

First,  he  complained  under  Fed.R.Civ.- 
P.52(c)  that  the  trial  court  should  have  ordered 
judgment  notwithstanding  the  verdict.  But  the 
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Seventh  Circuit  found  no  clear  error  that  the 
injuries  during  aspiration  were  “sadistic,”  “re- 
pugnant to  the  conscience  of  mankind,”  or  for 
“wanton  infliction  of  pain.”  Nor  was  his  brief 
strip  search  in  segregation  punishing  or  hu- 
miliating. In  sum,  his  injuries  were  de  minimis, 
as  the  lower  court  had  found. 

As  to  claims  against  defendants  who  did 
notphysically  touch  Fillmore,  but  who  “should 
have  intervened,”  the  court  found  that  “there 
was  no  constitutionally  impermissible  failure 
to  intervene  because  there  was  no  violation 
[i.e.,  only  de  minimis  injury]  that  compelled 
intervention.”  Accordingly,  the  Seventh  Cir- 
cuit upheld  dismissal  of  those  defendants. 

There  remained  some  unidentified  Or- 
ange Crush  guards  who  were  alleged  to  have 
beaten  Fillmore.  Since  no  one  could  identify 
who  beat  him,  all  had  been  dismissed. 
Fillmore  argued  unsuccessfully  for  joint  li- 
ability of  all  eight  Crush  guards,  but  the  court 
held  that  such  liability  attaches  only  in  a case 
where  the  evidence  shows  that  every  guard 


On  May  21,  2002,  an  Indiana  fed 
eral  district  court  held  that  state 
prisoner  Robert  Pierson  was  entitled  to 
$ 100,000  in  compensatory  damages  because 
prison  officials  failed  to  protect  him  from 
assault  by  another  prisoner. 

Pierson,  51,  arrived  at  the  Indiana  State 
Prison  in  Michigan  City  in  August  1997  and 
was  housed  in  an  open  dormitory.  Soon  af- 
ter his  arrival,  Jeremy  Wilkinson,  19,  was 
assigned  to  the  dorm.  Wilkinson  was  known 
to  be  violent.  Fearing  for  his  safety,  Pierson 
complained  to  prison  officials  in  December 
1997  about  Wilkinson’s  assignment  to  the 
dorm  and  requested  to  be  moved. 

Prison  officials  apparently  took  no  ac- 
tion, and  Pierson  suffered  the  consequences. 
On  September  9,  1998,  Wilkinson  attacked 
and  beat  Pierson.  Although  the  record  is  un- 
clear, Pierson  apparently  suffered  injuries  to 
his  head,  knee,  and  testicles. 

Pierson  sued  four  prison  officials,  pro  se, 
alleging  that  they  violated  his  Eighth  Amend- 
ment rights  by  failing  to  protect  him  from 
Wilkinson.  The  court  granted  Pierson  in  forma 
pauperis  status,  and  based  on  his  commissary 
funds,  ordered  him  to  pay  a filing  fee  of  $ 1 . 12. 


actually  participated.  This  caveat  was  not, 
however,  meant  to  immunize  prison  guards 
who  hide  behind  “the  legendary  code  of  si- 
lence among  law  enforcement  officers.” 

The  proper  remedy,  the  Seventh  Circuit 
held,  was  not  to  dismiss  for  failure  to  identify 
each  culprit,  but  to  remand  for  a finding  of 
fact  as  to  who  did  what  to  whom.  If  necessary, 
the  court  should  use  its  sanction  powers  to 
compel  testimony.  If  it  proves  impossible  to 
penetrate  the  code  of  silence,  the  court  left  open 
the  remedy  of  a judgment  against  defendants 
for  maintaining  such  unconstitutional  policies 
in  their  official  capacities. 

In  sum,  the  court  affirmed  the  district 
court’s  dismissals,  except  to  reverse  and  re- 
mand to  ascertain  if  any  of  the  named 
defendants  was  involved  in  the  beating.  If  it 
turns  out  the  beaters  were  in  fact  non-named 
defendants,  Fillmore  might  be  out  of  luck 
because  of  the  two-year  statute  of  limitations 
that  applies  to  this  1999  event.  See:  Fillmore 
v.  Page,  358  F.3d  496  (7th  Cir.  2004).  ■ 


Pierson  supported  his  claim  of  indi- 
vidual liability  against  prison  officials  by 
alleging  that  Charles  Wood  and  Dawn 
McMillan  refused  to  move  him,  and  that 
William  Hartley  was  responsible  for  placing 
prisoners,  also  that  Terrell  Trigg  failed  to 
intervene.  These  defendants  should  have 
known  he  was  in  danger,  argued  Pierson, 
based  on  Wilkinson’s  violent  history  and  the 
fact  that  he  had  warned  them  about 
Wilkinson.  The  prison  officials  defended  by 
claiming  they  had  no  knowledge  of  Pierson’s 
warning  or  that  they  had  reason  to  believe 
Wilkinson  posed  a threat. 

At  trial,  Pierson  lost  his  claims  against 
Hartley  and  Trigg,  but  prevailed  on  his  claims 
against  McMillan  and  Wood.  Although  the 
court  refused  to  impose  punitive  damages,  it 
assigned  compensatory  damages  against 
McMillan  and  Wood  in  the  amount  of 
$50,000  each,  for  a total  award  of  $100,000. 
Pierson  represented  himself  at  trial  pro  se. 
See:  Pierson  v.  Hartley,  USDC,  ND  IN,  Case 
No.  00-CV-539.  ■ 

Source:  Indiana  Jury  Verdict  Reporter 
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Jury  Awards  Maryland  Prison  Guard  $1.6  Million  for  Discrimination 

by  Michael  Rigby 

Tn  July  2003,  a federal  jury  in  Mary-  Chacko  says  that  his  fellow  guards  lawsuit.  He  never  wanted  to  sue  the  Depart- 


XI  and  awarded  a former  prison  guard 
$1.6  million  for  the  discrimination  and  hos- 
tile work  environment  he  endured  while  on 
the  job  at  a Maryland  prison. 

Mathen  Chacko,  a native  of  India,  al- 
leged in  the  lawsuit  that  for  20  years  while 
employed  as  a guard  at  the  Patuxtent  Insti- 
tution, a Maryland  prison,  he  was  taunted 
and  tormented  by  co-workers  and  that  su- 
pervisors did  nothing  to  stop  it. 

Chacko,  barely  5 feet  tall  and  of  slight 
build,  says  prisoners  rarely  gave  him  a hard 
time.  Fellow  guards  were  the  problem,  he 
says,  mocldng  his  heavy  accent,  calling  him 
a “camel  jockey”  and  telling  him  to  “go  back 
to  India.”  Once,  Chacko  says,  another  guard 
even  handcuffed  him  as  a joke. 

Do  New  York  Shiite 


The  Second  Circuit  Court  of  Appeals 
has  held  that  a district  court  improp- 
erly dismissed  a suit  by  Shiite  Muslim  New 
York  state  prisoners  seeking  separate  reli- 
gious services  from  the  Sunni  Muslims. 

Thomas  Pugh,  Edward  Hamil  and  Clay 
Chatin,  New  York  state  prisoners,  filed  suit 
against  under  42  U.S.C.  § 1983  alleging 
prison  officials  violated  their  constitutional 
right  to  freedom  of  religion  by  forcing  them 
to  hold  prayer  services  and  religious  instruc- 
tion together  with  the  Sunni  Muslims  under 
a Sunni  religious  leader.  The  policy  allowed 
only  those  religious  elements  which  were 
common  to  all  Muslims  and  required  that 
the  Shiites,  who  are  a minority  among  New 
York  Muslim  prisoners,  attend  the  prayer 
meetings,  services,  and  instructional  classes 
along  with  the  Sunnis  and  accept  Sunni  re- 
ligious leadership  there.  A religious  diet  was 
provided  and  ownership  of  religious  para- 
phernalia allowed.  During  the  course  of  this 
suit,  as  a result  of  other  suits,  a statewide 
Prison  Protocol  was  initiated  which  allowed 
Shiite  prisoners  increased  access  to  Shiite 
religious  services  and  religious  instruction. 
See:  PLN,  Sept.  2003,  pp.  20-21;  Cancel  v. 
Goord,  111  N.Y.S.2d  610  (2d  Dept.  2000). 
The  Protocol  also  allowed  only  a single 
Muslim  prayer  service.  Plaintiffs  sought  a 
temporary  injunction  against  enforcement  of 
the  Protocol  and  again  asserted  their  rights 
to  a separate  religious  program,  service,  and 
chaplain.  The  district  court  denied  the  in- 
junction and  dismissed  the  suit  on  its  own 


particularly  liked  to  humiliate  him  in  front 
of  the  prisoners.  The  prisoners  were  in 
hysterics,  he  said,  when  a supervisor  pat- 
searched  him  and  when  other  guards 
locked  him  in  the  chow  hall.  At  first 
Chacko  complained  to  supervisors  about 
the  mistreatment.  But,  he  says,  it  didn’t 
take  long  to  realize  that  “they  were  laugh- 
ing right  along  with  it  all.” 

Chacko  says  the  situation  eventually  be- 
gan to  affect  his  health.  He  became  nervous 
and  paranoid  and  feared  he  would  have  a heart 
attack.  “Every  time  I walked  in  that  institu- 
tion, I was  getting  panic  attacks,”  he  said.  “I 
thought,  ‘What  is  going  to  happen  today?’” 
Chacko  retired  from  the  Department  in  De- 
cember 2002,  two  years  after  filing  the 

Prisoners  Have  a Right 

by  Matthew  T.  Clarke 

initiative,  stating  that,  under  the  new  Shiite 
Protocol,  the  plaintiffs  could  not  prevail. 
Plaintiffs  appealed. 

The  Second  Circuit  held  that  the  district 
court  erred  when  it  dismissed  the  suit  with- 
out giving  plaintiffs  warning  that  it  was 
considering  dismissal.  The  motion  for  pre- 
liminary injunction  and  associated  papers  did 
not  require  the  district  court  to  rule  on  the 
matter  as  if  it  were  a motion  for  summary 
judgment.  A district  court  may  only  enter 
summary  judgment  against  a party  if  the 
“party  had  notice  that  it  had  to  come  forward 
with  all  of  its  evidence.”  “The  failure  to  pro- 
vide a pro  se  party  such  notice  is  fatal  to  the 
summary  judgment  regardless  of  whether  or 
not  the  granting  of  summary  j udgment  was 
meritorious  unless  it  is  proven  that  the  los- 
ing party  had  actual  notice  of  the  requirement. 
Plaintiffs  “made  a ‘sufficient  allegation’  that 
the  absence  of  separate  Shiite  worship  ser- 
vices ‘infringed  on  plaintiffs’  ability  to 
practice  their  religion.”  Furthermore,  they 
challenged  the  application  of  the  Protocol  at 
the  prison  by  the  Sunni  chaplain.  They  should 
be  given  an  opportunity  to  prove  these  are 
genuine  issues  or  identify  other  genuine  is- 
sues of  fact  prior  to  dismissal. 

The  district  court  also  refused  to  con- 
sider plaintiffs’  claims  under  the  Religious 
Land  Use  and  Institutionalized  Persons  Act 
(RLUIPA),  42  U.S.C.  § 2000cc-l,  et  seq.  be- 
cause they  were  first  raised  in  a post-judgment 
motion  for  relief.  The  Second  Circuit  noted 
that  the  RLUIPA  was  attached  as  an  exhibit 


ment,  he  says,  but  eventually  “they  left  me 
no  choice.” 

The  jury  award  against  the  state  Depart- 
ment of  Public  Safety  and  Correctional 
Services  is  largely  symbolic  as  federal  law 
Title  VII  limits  jury  awards  to  $300,000.  Still, 
it  was  vindication  for  Chacko,  who  suffered 
both  emotionally  and  physically  from  his  years 
of  torment,  said  his  lawyer,  Bryan  A.  Chapman. 

“He  needs  to  be  compensated  for  what 
he  went  through,”  said  Chapman.  “Apparently 
ajury  agrees.”  See:  Chacko  v.  State  Of  Mary- 
land Public  Safety  & Correction  Service, 
USDC  D MD,  Case  No.  8:00-CV-01951- 
BEL.  ■ 

Source:  The  Sun 

to  Separate  Services? 

to  the  amended  complaint  and  might  well 
have  been  properly  raised  had  the  plaintiffs 
had  notice  of  the  potential  for  dismissal. 
However,  since  the  summary  dismissal  was 
to  be  vacated,  they  would  now  have  such  an 
opportunity.  The  order  dismissing  the  case 
was  vacated  and  the  case  returned  to  the  dis- 
trict court  for  further  proceedings.  See:  Pugh 
v.  Goord,  345  F.3d  121  (2nd  Cir.  2003).  ■ 
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Ninth  Circuit  Affirms  California  Parole  Denial 
Based  On  “Some  Evidence” 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals affirmed  the  U.S.  District 
Court,  E.D.  Calif,  denial  of  a California  state 
lifer’s  federal  habeas  petition  which  had 
found  “some  evidence”  to  support  one  of  the 
ten  reasons  the  Board  of  Prison  Terms  (BPT) 
used  to  deny  him  parole.  Parenthetically,  the 
court  reaffirmed  the  due  process  liberty  in- 
terest in  a parole  date  grounded  in  California 
law. 

Jeffrey  Biggs  was  convicted  of  first  de- 
gree murder  and  sentenced  to  25-life  in  1985 
for  the  1981  murder  of  David  Roberts,  an 
intended  witness  against  Biggs’  employer  in 
a 1982  $3  million  stolen  computer  parts  ring 
grand  theft  trial.  (Biggs  was  convicted  therein 
of  receiving  stolen  property.)  The  BPT  de- 
nied Biggs  parole  for  two  years  in  March, 
1999  - in  spite  of  his  exemplary  record  earn- 
ing A. A.,  B.S.  and  MBA  degrees  and  two 
FAA  aircraft  mechanic  certifications. 


by  John  E.  Dannenberg 

The  District  Court  had  parsed  the  de- 
nial into  ten  separate  reasons,  which  in  turn 
were  based  upon  well-known  boilerplate 
from  the  BPT’s  twenty-year  old  Form 
1000(a).  The  question  before  the  court  on 
federal  habeas  review  was  whether  the  de- 
nial violated  federal  due  process  protections. 
The  court  first  determined  whether  any  such 
protections  existed,  and  then  searched  the 
record  looking  for  “some  evidence”  to  sup- 
port the  BPT’s  decision. 

The  Ninth  Circuit  relied  upon  its  recent 
decision  inMcQuillion  v.  Duncan,  306  F.3d 
895  (9th  Cir.  2002)  [PLN,  May,  2004]  for  the 
conclusion  that  because  California’s  parole 
statute  (Penal  Code  §304 1(b))  was  grounded 
in  a “shall  ...  unless”  formulation,  a liberty 
interest  was  created.  That  Biggs  never  had  a 
parole  date  did  not  alter  this  conclusion,  the 
court  ruled,  because  “Section  3041  ...  cre- 
ates in  every  inmate  a cognizable  liberty 


interest  in  parole  which  is  protected  by  the 
procedural  safeguards  of  the  Due  Process 
Clause  [citations]  ...  [and]  the  California 
Constitution.” 

But  Biggs  did  not  challenge  the  BPT’s 
procedure.  His  complaint  was  that  the  deci- 
sion was  not  supported  by  evidence.  In  its 
analysis,  the  court  agreed  that  nine  of  the  ten 
denial  “reasons”  were  not  supported  by 
“some  evidence.” 

However,  the  court  found  that  the  BPT’s 
reliance  on  the  “gravity  of  the  offense”  - kill- 
ing of  a witness  - was  supported  by  the 
evidence  of  Biggs’  trickery  leading  to  Rob- 
erts’ death.  Yet  the  court  noted  that  “a 
continued  reliance  on  an  unchanging  factor” 
could  eventually  “result  in  a due  process  vio- 
lation,” giving  Biggs  some  hope  of 
overcoming  this  last  hurdle  with  the  passage 
of  an  as  yet  unspecified  time.  See:  Biggs  v. 
Terhune,  334  F.3d  910  (9th  Cir.  2003).  ■ 


California  Prisoner  Not  Earning  Wages  is  Denied  Workers’  Comp. 

by  John  E.  Dannenberg 


The  California  Court  of  Appeals  held 
that  a prisoner  injured  on  his  job  in 
the  prison  laundry  was  entitled  to  a $0.00 
Workers’  Compensation  Insurance  Fund 
(Fund)  award  based  upon  his  actual  wages 
(no  money  - only  time  credits)  rather  than 
the  $ 126/week  the  Workers’  Compensation 
Appeals  Board  (Board)  had  awarded  him  that 
was  based  upon  his  demonstrated  pre -prison 
earning  capacity  outside  prison  of  $1 1,809. 

Jerry  Stentz  claimed  he  sustained  a back 
injury  while  working  in  the  California  Men’s 
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Colony  state  prison  laundry.  Upon  his  release 
from  prison,  he  filed  a temporary  disability 
claim.  The  Fund  determined  his  benefit  to 
be  $0  per  week  based  upon  his  earnings  in 
prison.  He  appealed  to  the  Board,  which  ruled 
that  he  was  entitled  to  a $ 126/week  benefit 
based  instead  upon  his  pre -prison  earnings 
capacity  of  $ 1 1 ,809.  The  California  Depart- 
ment of  Corrections  (CDC),  Stentz’ 
employer,  filed  a petition  for  review  in  the 
state  court  of  appeal. 

The  court  focused  on  a strict  construc- 
tion of  California  Labor  Code  §§  3370  and 
4453.  Section  3370  limits  temporary  dis- 
ability awards  [which  accrue  only  after 
release  from  prison]  to  no  more  than  the 
minimum  specified  in  § 4453.  Section 
4453(a)(6)  codifies  a post-1995  statutory 
minimum  benefit  of  “not  less  than  the 
lesser  of  ...  $189  or  1.5  times  the 
employee’s  average  weekly  earnings  from 
all  employers....”  Applying  these  statutes, 
Stentz’s  temporary  disability  rate  would  be 
1.5  times  zero,  or  $0/week.  However  the 
Worker’s  Compensation  Appeals  Judge,  in 
reaching  his  $ 126/week  judgment,  leaned 
towards  what  Stentz’s  earnings  would  have 
been  but  for  the  industrial  injury. 

The  court  of  appeal  first  noted  that  earn- 
ing capacity  at  the  time  of  injury  is  the 


touchstone  of  average  earnings  in  Califor- 
nia. But  it  added  that  this  standard  does  not 
apply  to  prisoners  who  have  “removed  them- 
selves” from  the  competitive  labor  market, 
and  that  the  California  Legislature  had  al- 
ready determined  that  prisoners  have  a 
“minimum”  earning  capacity.  The  court  re- 
jected Stentz’  argument  that  a post-prison 
increase  in  earning  capacity  should  apply 
because  such  a calculation  was  purely  specu- 
lative. Likewise  it  rejected  a cited  precedent 
where  an  injured  employee  received  in- 
creased benefits  based  upon  a scheduled 
wage  increase  that  went  into  effect  while  he 
was  still  out  on  disability.  The  court  con- 
cluded that  “[considering  prior  earnings  and 
post  injury  employment  potential  to  deter- 
mine earning  capacity  is  not  necessary  where 
the  Legislature  has  already  predetermined  the 
minimum  disability  benefits  allowable  to 
state  prison  inmates,”  a result  it  character- 
ized as  perhaps  harsh,  but  within  the  province 
of  the  Legislature. 

Accordingly,  the  court  annulled 
Stentz’s  disability  benefit  of  $126/week 
and  remanded  to  the  Board  for  further  pro- 
ceedings. See:  California  Department  of 
Corrections  v.  Workers  ’ Compensation 
Appeals  Board  and  Jerry  Stentz,  109 
Cal.App.4,h  1720  (2003).  ■ 
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California  Pays  $1.25  Million  for  Woman 
Crushed  by  State  Prison  Bus 


Ventura  County,  California  jury 
warded  $1.25  million  on  August 
6, 2002  for  the  wrongful  death  of  an  88  year- 
old  woman  who  was  run  over  by  a full  sized 
state  prison  bus  as  it  was  turning  right  out  of 
the  Fred  C.  Nelles  Youth  Correctional  Facil- 
ity in  Whittier,  California. 

Ms.  Absemis  was  a 12-year  volunteer 
worker  at  the  Nelles  Youth  Correctional  Fa- 
cility. As  she  was  leaving  work  in  the  afternoon, 
she  was  fatally  struck  by  a departing  state 
prison  bus.  At  trial,  plaintiff  alleged  Absemis 
was  in  the  crosswalk  and  the  cause  of  the  ac- 
cident was  the  prison  bus  driver’s  negligent 
failure  to  look  in  his  right-side  mirror  before 
turning.  Defendants  countered  that  it  was  Ms. 
Absemis,  not  the  driver,  who  was  inatten- 
tive, alleging  she  stepped  into  the  street 


against  the  “Don’t  Walk”  signal  and  that  the 
bus  had  already  commenced  its  turn  before 
she  entered  the  street.  Defendants  further 
contended  that  the  88  year-old  victim  “jogged 
into  the  rear  wheels  of  the  turning  bus.” 

Plaintiff  was  represented  by  Los  Ange- 
les attorney  Matthew  McNicholas.  The  jury 
found  the  State  of  California  vicariously  li- 
able for  the  actions  of  its  prison  bus  driver, 
and  assessed  defendants  100%  liability  for 
Absemis’  death.  Absemis  is  survived  by  eight 
adult  children,  two  of  whom  live  in  the  Phil- 
ippines. See:  Absemis  v.  State  of  California, 
Ventura  County  Superior  Court  No.  VC 
033190.  ■ 

Source:  National  Jury  Verdict  Review  and 
Analysis 


D.C.  Prisoners  Serving  Life  Sentences  Have 
No  Right  to  Earn  Good  Time  Credits  on 
Maximum  Terms 


The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  re- 
cently held  that  prisoners  serving  life 
sentences  with  the  possibility  ofparole  have 
no  right  to  earn  good  time  credits  on  their 
maximum  terms. 

In  the  Mid- 1 980 ’s,  Eric  Glascoe,  Jibril 
Ibrahim,  and  Bobby  Morgan  (“petitioners”) 
were  each  convicted  of  unspecified  felonies 
in  the  Superior  Court  of  the  District  of  Co- 
lumbia and  sentenced  to  terms  of  at  least  15 
years  to  life.  Pursuant  to  the  D.C.  Good  Time 
Credits  Act  of  1986,  D.C.  Code  § 24-428 
(repealed),  good  time  credits  were  applied 
to  petitioners’  minimum  terms  but  not  to 
their  maximum  sentences  of  life. 

In  2000,  petitioners  filed  a joint  peti- 
tion for  writ  of  habeas  corpus  in  the  U.S. 
District  Court  for  the  District  of  Columbia, 
claiming  that  § 24-428  entitled  them  to  good 
time  credits  on  their  maximum  sentences. 
Petitioners  relied  on  the  language  of  § 24- 
428(a)  & (b),  which  states  that  “[ejvery 
person”  is  entitled  to  have  good  time  cred- 
its applied  “to  the  person’s  maximum  term 
of  imprisonment  to  determine  the  date  when 
release  on  parole  becomes  mandatory.”  The 
district  court  denied  the  petition  and  a mo- 
tion for  reconsideration,  but  did  issue  a 
certificate  of  appealability. 

The  D.C.  Circuit  affirmed  the  district 
court  in  a brief  opinion,  holding  that  peti- 


tioners’ argument  was  “quite  implausible” 
because  “imprisonment  for  life  supplies  no 
fixed  term  from  which  to  deduct  good  time 
credits.”  To  avoid  this  fact  petitioners  argued 
that  they  be  treated  as  sentenced  to  a term 
of  years  under  the  Indeterminate  Sentence 
Act,  D.C.  Code  § 24-403(a).  Under  § 24- 
403(a),  a judge  imposing  a felony  sentence 
must  set  a “minimum  period  not  exceeding 
one-third  of  the  maximum  term.”  If  the 
maximum  term  is  life,  however,  “a  minimum 
sentence  shall  be  imposed  which  shall  not 
exceed  15  years  imprisonment.”  Reading 
these  clauses  together,  petitioners  reasoned 
that  their  life  terms  must  equate  to  45  years 
since  three  times  15  is  45.  Unfortunately,  the 
court  did  not  find  this  reasoning  persuasive. 

The  court  rejected  petitioner’s  argument 
because  § 24-403(a)  “does  not  convert  life 
sentences  into  45  year  sentences.”  Rather, 
the  statute’s  clause  that  sets  the  minimum 
term  for  life  sentences  at  no  more  than  15 
years  “is  merely  a default  provision,  added 
in  light  of  the  impossibility  of  coming  up 
with  any  definite  term  of  years  when  life  is 
divided  by  three.”  See:  Glascoe  v.  United 
States,  358  F.3d  967(D.C.  Cir.  2004).  ■ 
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County  Must  Disclose  Detention  Center  Settlement  to  Newspaper 

by  Bob  Williams 


The  New  Mexico  State  Court  of  Ap- 
peals has  ruled  that  Dona  Ana 
County  must  disclose  to  the  Las  Cruces  Sun- 
News  records  relating  to  a civil  suit 
settlement  between  the  County  and  female 
jail  detainees  who  were  sexually  abused  by 
jail  guards.  Sun-News  attorney  fees  were  also 
awarded. 

In  1999  a settlement  was  reached  be- 
tween Dona  Ana  County  and  Detention 
Center  prisoner  Claudia  Moreno  after 
Moreno  brought  allegations  of  criminal 
sexual  abuse  against  two  former  jail  guards. 
The  Las  Cruces  Sun-News  made  a written  re- 
quest under  the  state  Inspection  of  Public 
Records  Act  (IPRA)  for  a copy  of  the  settle- 
ment agreement  and  any  documents  reflecting 
attorney  fees.  The  Sun-News  later  added  to  the 
request  all  documents  related  to  settlements 
on  behalf  of  the  Detention  Center. 

The  County  admitted  they  were  required 
to  release  the  documents  but  claimed  a tem- 
porary exemption  from  disclosure  under  the 
state  Risk  Management  Division  (RMD) 
confidentially  provisions.  The  County  also 
claimed  countervailing  public  interest  excep- 
tions including  protection  of  public  funds  and 
having  future  criminal  proceedings  against 
the  guards  free  from  undue  prejudice.  Be- 
sides the  Moreno  claim,  the  County  had 
settled  two  other  claims  and  had  three  more 
pending,  a number  that  could  grow,  plus 
criminal  charges  were  pending  against  six 
guards. 

The  County  filed  a Petition  for  Declara- 
tory Decree  to  justify  a public  policy 
exception  to  the  IPRA  and  later  sought  sum- 
mary judgment  and  a protective  order  to  keep 
the  proceedings  confidential  and  the  record 
sealed.  The  Sun-News  filed  a petition  seek- 
ing disclosure  under  the  IPRA.  Summary 
judgment  was  denied  and  a protective  order 
never  entered. 

OnFebruary  4, 2003  an  Amended  Final 
Order  was  issued  ordering  the  County  to  pro- 
duce the  Moreno  settlement  and  any  other 
related  documents  in  related  cases  that  the 
Sun-News  might  request. 

The  standard  course  of  action  for  the 
County  should  have  been  to  present  its  evi- 
dence in  camera  rather  than  seek  a protective 
order.  Without  this  order  the  County  refused 
to  disclose  to  the  court  details  of  the  settle- 
ments. By  circumventing  the  standard 
procedure  established  by  the  state  supreme 
court  the  County  “effectively  obstructed  full 
review  by  the  district  court  and  this  Court” 


which  was  “at  a loss  as  to  why  the  County 
would  not  submit  the  records  to  the  district 
court  for  confidential  review.”  The  Court  held 
that  an  in  camera  review  is  imperative  and 
the  most  efficient  means  of  review.  The 
County’s  basis  for  deviating  was  that  they 
were  only  seeking  an  indefinite  delay  in  pro- 
ducing the  records,  not  a permanent  denial. 

Summary  judgment  was  properly  denied 
and  dispositive  of  the  issues.  The  district 
court’s  finding  that  “any  countervailing  pub- 
lic interest  in  the  delay  of  the  release  of 
information  ...[did]  not  outweigh  the  public 
interest  in  prompt  disclosure”  was  affirmed. 
The  Court  held  “that  every  citizen  has  a fun- 
damental right  to  have  access  to  public 
records”  that  is  limited  only  by  statutes  to 
the  contrary  or  countervailing  public  policy. 

The  Court  rejected  the  RMD  claim  find- 
ing that  it  only  applies  to  “records  created  or 
maintained  by  the  [RMD].”  Also  rejected 
were  claims  that  the  state  Tort  Claims  Act 
extended  confidentiality  protection  of  the 
RMD  or  that  the  state  Open  Meetings  Act 


The  West  Virginia  Supreme  Court  of 
Appeals  has  held  that  a state  pris- 
oner may  not  lose  more  good  time  credits  as 
a disciplinary  sanction  than  those  actually 
earned  as  of  the  disciplinary  hearing  date. 

Randy  Bailey  was  sentenced  to  one-to- 
three  years  in  state  prison  for  his  third  DUI 
conviction.  Fie  was  infracted  numerous  times 
in  his  first  months  for  rule  violations.  Upon 
conviction  he  was  sanctioned  with  a total  of 
1 8 months  loss  of  good  time,  though  he  had 
only  been  incarcerated  156  days.  His  admin- 
istrative appeals  failed. 

On  writ  of  mandamus  the  Court  re- 
versed, citing  the  plain  language  of  the  good 
time  statutes  and  the  state  constitution.  West 
Virginia  Code  §28-5-27(c)  (1992)  states  that 
a prisoner  “shall  be  granted  one  day  good 
time  for  each  day  he  or  she  is  incarcerated.” 
Subsection  (f)  states  that  “all  of  the  good  time 
which  has  been  granted”  may  be  “forfeited 
and  revoked”  as  a disciplinary  sanction. 

The  Court  ruled  that  the  state  and  fed- 
eral constitutions  “do  not  give  liberty  to 
people:  they  protect  a free  people  from  dep- 
rivation of  their  God-given  freedoms  from 


(OMA)  applied.  The  OMA  only  protects  at- 
torney-client confidentiality  by  authorizing 
“closed  session”  meetings  involving  a pub- 
lic body.  The  Court  held  that  settlement 
agreements  between  parties  are  outside  the 
privilege  and  this  claim  was  “utterly  with- 
out merit.” 

The  Court  rejected  the  County’s 
countervailing  public  policy  claims  of  pub- 
lic interest  in  protecting  public  funds  and 
public  interest  in  obtaining  a fair  trial.  The 
County’s  fear  that  costly  phantom  claims 
would  arise  was  held  “rank  speculation.” 
Naked  speculation  of  prejudice  preventing 
fair  civil  trials  was  also  rejected.  The  County 
had  no  standing  to  assert  fair  trial  issues  for 
the  guards  in  criminal  proceedings. 

Finding  the  IPRA  controlling  over  the 
Declaratory  Judgment  Act,  and  fees  under 
the  IPRA  mandatory,  the  Court  affirmed  the 
award  of  $3,353  in  attorney  fees  for  the  Sun- 
News.  See:  Board  of  County  Commissioners 
of  Doha  Ana  County  v.  Las  Cruces  Sun- 
News,  76  P.3d  36  (NM  App.  2003).  ■ 


governments  ...  which  must  follow  every 
citizen  from  birth  to  death,  however  mean 
or  degenerate  he  may  be  viewed.”  Even 
when  a liberty  is  a statutory  creation  of 
the  state  there  is  a liberty  interest  protected 
by  the  due  process  clause  of  the  state  consti- 
tution from  arbitrary  government  action. 

The  Court  said  that  “perhaps  no  place 
else  are  fairness  and  predictability  more  val- 
ued than  within  the  walls  of  prison.  Those 
incarcerated  have  little  to  look  forward  to, 
and  little  to  motivate  them,  beyond  a return 
to  their  normal,  free  lives  on  the  outside.  It 
is  vitally  important  to  the  orderly  operation 
of  our  prisons  that  inmates  believe  they  will 
be  rewarded  for  good  behavior.” 

“The  relationship  between  fair  proce- 
dures and  liberty  is  a crucial  one,”  West 
Virginia  ACLU  Executive  Director  Andrew 
Schneider  said,  “it  is  a procedure  that  spells 
much  of  the  difference  between  rule  of  law 
and  rule  by  whim  and  caprice”  (quoting  Jus- 
tice William  O.  Douglas).  See:  State  of  West 
Virginia  ex  rel.  Bailey  v.  State  of  West  Vir- 
ginia, 213  W.  Va.  563;  584  S.E.2d  197  (W V 
2003).  ■ 


Unearned  Good  Time  Credits  May  Not  Be 
Withheld  As  Disciplinary  Sanction 

by  Bob  Williams 
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Preliminary  Injunction  Automatically  Expired  in  90  Days  for 

Alabama  Women  Prisoners 


The  U.S.  District  Court  for  the 
Middle  District  of  Alabama  has 
brought  to  a halt  prospective  relief  from  un- 
constitutional conditions  at  an  Alabama  state 
women’s  prison  because  a previously  entered 
preliminary  injunction  was  allowed  to  expire 
under  the  Prison  Litigation  Reform  Act 
(PLRA). 

As  reported  in  the  September  2003  is- 
sue of PLN,  p.  32,  Linda  Laube  and  14  other 
female  prisoners  filed  a § 1983  complaint 
over  the  overcrowded  and  unsafe  conditions 
at  three  Alabama  state  prisons:  the  Julia 
Tutwiler  Prison  for  Women  in  Wetumpka; 
the  Edwina  Mitchell  Work  Release  Center 
located  just  yards  from  Tutwiler;  and  the 
Birmingham  Work  Release  Center  in  Bir- 
mingham. A preliminary  injunction  was 
entered  on  December  2,  2002.  See:  Laube  v. 
Haley,  234  F.Supp.2d  1227  (M.D.  Ala.  2002). 

By  court  order,  the  state  filed  a proposed 
remedial  plan  on  December  30,  2002,  and 


by  Bob  Williams 

the  prisoners  responded  on  J anuary  15,2003. 
Oral  arguments  were  held  on  January  29, 
2003,  and  a new  remedial  plan  was  ordered 
by  February  7,  2003.  See:  Laube  v.  Haley, 
242  F.Supp.2d  1150  (M.D.  Ala.  2003). 

The  state  was  granted  an  extension  to 
February  21, 2002,  when  a supplemental  pro- 
posed plan  was  submitted.  The  prisoners 
responded  on  March  3,  2003,  and  the  Court 
heard  oral  arguments  on  March  6,  2003. 
Meanwhile,  day  90  of  the  preliminary  injunc- 
tion was  March  2,  2003. 

Acting  sua  sponte,  the  Court  raised  the 
90-day  issue  after  the  March  6,  2003,  hear- 
ing. In  a March  10,  2003,  conference  call 
the  prisoners  argued  the  90-day  period  had 
not  yet  begun  because  the  December  2, 
2003,  preliminary  injunction  “did  not  con- 
tain any  specific  measures  and  was, 
therefore,  not  the  kind  of  relief  contem- 
plated by  the  PLRA.’’  Alternatively,  the  order 
for  a new  plan  on  January  29,  2003,  consti- 


tuted an  extension  of  the  preliminary  injunc- 
tion. The  state  assured  the  Court  they  would 
continue  with  both  the  initial  and  supple- 
mental remedial  plans,  regardless  of  the 
injunction  status. 

Relying  on  28  U.S.C.  § 3626(a)(2),  the 
Court  found  that  the  PLRA  required  the  pre- 
liminary injunction  to  automatically  expire 
after  90  days  and  is  not  limited  only  to  those 
injunctions  which  set  forth  specific  measures 
for  relief.  The  Court  also  found  it  used  no 
language  in  the  January  29,  2003,  hearing 
“demonstrating  that  it  was  renewing,  modi- 
fying,  or  re-issuing  the  preliminary 
injunction.”  With  eitherno  findings  forpro- 
spective  relief  made  or  the  injunction  made 
permanent  within  90  days,  the  injunction  ex- 
pired and  the  Court  “has  no  basis  to  approve 
or  disapprove”  of  the  state’s  remedial  plans. 
Another  injunction  may,  however,  be  sought. 
See:  Laubev.  Campbell,  255  F.Supp.2d  1301 
(M.D.  Ala.  2003).  ■ 


Pauper’s  Declaration  Sufficient  for  Cost  Bond 
in  Texas  Medical  Malpractice  Suit 

by  Matthew  T.  Clarke 


A Texas  court  of  appeals  has  held 
that  a prisoner’s  unsworn  declara- 
tion in  support  of  his  seeking  to  proceed  as  a 
pauper  satisfies  the  statutory  requirement 
under  Article  4590i,  § 13.01(a),  Texas  Re- 
vised Civil  Statutes,  (TRCS)  that,  within  90 
day  of  filing  suit,  a person  filing  a medical 
malpractice  claim  file  an  expert  report  or  post 
a $5,000.00  bond  for  each  doctor  sued. 

Luke  Clyde  Teixeira,  a Texas  state  pris- 
oner, filed  a medical  malpractice  suit  in  state 
court  against  John  Hall,  M.D.  Teixeira  then 
filed  a motion  to  proceed  as  an  indigent 
which  included  a declaration  of  his 
indigency.  The  trial  court  served  the  defen- 
dant without  prepayment  of  fees,  but  did  not 
specifically  rule  on  Teixeira’s  motion. 

When  Teixeira  failed  to  file  an  expert’s 
report  or  $5,000.00  bond  within  90  days  of 
filing  his  suit.  Hall  filed  a motion  to  require 
Teixeria  to  file  a $7,500.00  bond  within  21 
days  or  have  the  suit  dismissed  pursuant  to 
Article  4590i,  § 13.01(a),  TRCS.  The  trial 
court  granted  the  motion  and  ordered  Texeira 
to  file  the  $7,500.00  bond.  Teixeira  re- 
sponded that  he  was  unable  to  file  the  bond 


due  to  indigence  and,  because  he  had  filed 
an  application  to  proceed  as  a pauper,  under 
Article  4590i,  § 13. 01(o),  TRCS,  he  was  not 
required  to  file  a cost  bond. 

The  trial  court  dismissed  the  suit  and 
Teixeira  appealed.  The  court  of  appeals  held 
that  Article  4590i,  § 13.0  l(o),  TRCS,  allowed 
a person  proceeding  without  an  attorney  who 
is  unable  to  file  a cost  bond  to  make  an  affida- 
vit of  indigency  in  the  same  form  as  an  affidavit 
in  lieu  of  security  for  costs  under  the  Texas 
Rules  of  Civil  Procedure,  and  proceed  with- 
out payment  of  the  bond.  Hall’s  objection  that 
Teixeira’s  declaration  did  not  qualify  as  an  af- 
fidavit because  it  was  not  notarized  ignored  § 
132.001,  Texas  Civil  Practice  & Remedies 
Code,  which  allows  a prisoner  to  use  an  un- 
sworn declaration  instead  of  an  affidavit. 
Although  Teixeira’s  declaration  did  not  per- 
fectly track  the  statutory  language  of  § 1 32.00 1 , 
it  did  state  that  it  was  signed  under  penalty  of 
perjury  and  had  a sufficiently  clear  statement 
facts  to  allow  prosecution  of  perjury.  The  main 
problem  with  the  declaration  is  that  the  facts 
in  it  were  stated  to  be  “true  to  the  best  of  my 
knowledge  and  belief. ’’Affidavits  should  be 


based  upon  personal  knowledge,  not  belief. 
However,  in  this  case,  the  language  was  suf- 
ficient to  subject  Teixeira  to  prosecution 
should  he  commit  perjury  and  Hall  had  not 
objected  to  the  language  of  the  declaration 
in  the  trial  court,  therefore  it  was  sufficient. 
Hall’s  claim  that  the  cost  bond  affidavit  had 
to  be  separate  from  a declaration  in  support  of 
a motion  to  proceed  as  an  indigent  was  with- 
out merit  as  the  statute  contained  no  such 
requirement.  Therefore,  the  trial  court’s  dis- 
missal of  the  case  was  an  abuse  of  discretion 
and  was  reversed.  The  suit  was  returned  to 
the  trial  court  for  further  proceedings.  The 
court  of  appeals  also  noted  that,  pursuant  to 
Art.  4590i,  § 13.01(d),  TRCS,  Teixeira  would 
still  have  to  file  an  expert’s  report  within  1 80 
days  of  filing  suit  or  he  must  nonsuit  the 
action.  See:  Teixeira  v.  Hall,  107  S.W.3d  805 
(Tex.  App. -Texarkana  2003).  | 
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Administrative  Hearings  and  Judicial  Reviews  Mandated  for  Sex 
Offender  Classifications  Without  Current  Felony  Conviction. 

by  Bob  Williams 


Mandating  administrative  hearings 
and  allowing  for  judicial  review, 
the  Colorado  Court  of  Appeals  has  reversed 
a state  district  court’s  dismissal  of  a 
prisoner’s  challenge  to  his  Colorado  Depart- 
ment of  Corrections  (CDOC)  sex  offender 
classification. 

Albert  Fisher,  serving  time  in  the  CDOC 
for  aggravated  motor  vehicle  theft,  was  clas- 
sified without  a hearing  by  the  CDOC  as  S4 
on  the  Sexual  Violence  Scale.  Sex  Offender 
Treatment  Program  (SOTP)  is  mandated  for 
S-3  (institutional  sexual  violence),  S-4  (prior 
misdemeanor  or  juvenile  convictions  or  some 
past  sexual  allegation  without  underlying 
felony  sex  offense  conviction),  and  S-5  (cur- 
rent felony  sex  offense  conviction).  Once 
classified  S-3  or  higher,  prisoners  cannot  earn 
the  maximum  sentence  reduction  credits  to- 
ward parole  eligibility  and  sentence  discharge 
unless  they  admit  to  being  a sex  offender  and 
participate  in  SOTP. 

Fisher  filed  an  action  pursuant  to  the 
Colorado  Rules  of  Civil  Procedure,  Rule  106, 
which  provides  judicial  review  for  abuse  of 
discretion/lack  of  jurisdiction  in  quasi-judi- 
cial agency  actions.  Fisher  claimed  the 
CDOC’s  action  violated  his  due  process 
rights  and  the  prohibition  against  ex  post 
facto  punishment.  The  district  court  dis- 
missed Fisher’s  action  claiming  it  lacked 
jurisdiction  to  review  CDOC  classification. 

On  appeal  the  Court  reversed  holding 
that  such  a classification  was  quasi-judicial 
in  nature  (presumably  compared  to  security 
classifications)  even  when  there  is  no  offi- 
cial hearing  or  other  attendant  trial-like 
procedures.  An  action  is  quasi-judicial  if  the 
governmental  decision  is  likely  to  adversely 
affect  the  protected  interest  of  an  individual 
by  application  of  preexisting  legal  standards 
to  facts  presented  to  the  govermnental  body. 
The  Court  relied  on  their  recent  decision  al- 
lowing Rule  106  reviews  of  administrative 
segregation  hearings.  See:  Baldauf  v.  Rob- 
erts, 37  P.3d  483  (Colo.App.  2001)  [PLN, 
01/03,  p.  26], 

Relying  on  Chambers  v.  Colorado  De- 
partment of  Corrections,  205  F.3d  1237  (10th 
Cir.  2000)  [PLN,  03/01,  p.  17],  the  Court 
found  that  Fisher’s  S-4  classification  was  an 
application  of  Colorado  Revised  Statute  § 16- 
11.7-102  (SOTP)  to  Fisher’s  specific  facts 
and  thus  affected  a protected  liberty  interest. 
The  Chambers  Court  held  that  the  condition- 


ing of  sentence  reduction  credits  on  a 
prisoner’s  willingness  to  undergo  sex  of- 
fender treatment,  combined  with  the  inchoate 
stigma  resulting  from  a sex  offender  label, 
implicated  a protected  liberty  interest.  Other 
jurisdictions  have  reached  the  same  conclu- 
sion. See:  Neal  v.  Shimoda,  1 3 1 F.3d  8 1 8 (9th 
Cir.  1997)  [PLN,  11/98,  p.  181  and  Kirby  v. 
Siegelman,  195  F.3d  1285  (11th  Cir.  1999) 
[PLN,  09/00,  p.  15],  CDOC  Administrative 
Regulation  (AR)  750-02  was  created  to  com- 
ply with  Chambers  and  afford  due  process 
rights  in  S-4  determinations. 

The  CDOC  argued  it  did  not  need  a 750- 
02  hearing  since  S-4  is  a classification  that 
includes  sexual  deviance  with  a misdemeanor 
or  juvenile  conviction.  Fisher  has  a 1987  mis- 
demeanor conviction  for  public  indecency 
which  is  not  listed  as  a sex  offense  under  the 
SOTP.  The  Court  rejected  this  contention, 
which  affects  many  Colorado  prisoners,  find- 
ing that  a hearing  is  required  because  § 
16-11.7-102(3)  does  not  provide  unfettered 
discretion  in  classifying  misdemeanors  as  sex 


The  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  (7th  Circuit)  has  re- 
instated a federal  prisoner’s  religious 
freedom  lawsuit  under  the  Religious  Free- 
dom Restoration  Act  (RFRA),  42  U.S.C.  § 
2000bb-l. 

Kerry  O’Bryan,  a federal  prisoner, 
was  kept  from  practicing  witchcraft 
(Wicca)  by  prison  authorities,  pursuant  to 
a Bureau  of  Prisons  (BOP)  policy.  Specifi- 
cally, PS  5360.08  prohibits  the  “casting 
of  spells/curses”  in  federal  prisons.  Un- 
der that  policy,  BOP  officials  forbade 
O’Bryan’s  practice  of  Wicca.  Believing 
himself  unlawfully  restrained  from  prac- 
ticing his  religion,  O’Bryan  filed  suit 
under  the  RFRA  in  federal  district  court. 
The  district  court  dismissed  the  suit,  say- 
ing that  the  RFRA  had  been  held 
unconstitutional  in  Boerne  v.  Flores,  521 
U.S.  507, 117  S.Ct.  2157, 138  L.Ed.2d  624 
(1997).  O’Bryan  appealed  to  the  Seventh 
Circuit. 

The  Seventh  Circuit  found  that  the 
Boerne  court  held  that  the  RFRA  could  not 


offenders  and  due  process  mandates  “a  hear- 
ing when  the  basis  for  such  classification  is 
not  a listed  sex  offense  of  which  [Fisher] 
stands  convicted.”  The  Court  did  not  reach 
Fisher’s  ex  post  facto  claim. 

With  a prior  misdemeanor  or  juvenile 
conviction  the  CDOC  Mental  Flealth  simply 
performs  a record  review  without  the  pris- 
oner present.  Now  AR  750-02  hearings 
will  become  mandatory  for  all  S-4  prison- 
ers but  under  this  AR  the  hearing  must  be 
requested  by  the  prisoner  or  it  is  deemed 
waived. 

If  no  hearing  is  provided,  or  if  the  S-4 
rating  remains  post-hearing,  a Rule  106  com- 
plaint may  be  filed.  The  hundreds  of 
prisoners  affected  by  S-4  ratings  should  be 
cautioned  that  Rule  106(b)  provides  a strict 
30-day  period  from  the  date  of  decision  (no 
administrative  appeal  exists)  to  get  the  com- 
plaint physically  in  court  no  “mailbox  rule” 
applies.  See:  Fisher  v.  Colorado  Department 
of  Corrections,  56  P.3d  1210  (Colo.App. 
2002).  ■ 


be  applied  to  the  states  through  § 5 of  the 
14th  Amendment  to  the  U.S.  Constitution. 
That  ruling,  however,  did  not  diminish  the 
RFRA’s  application  to  federal  prison  rules 
via  the  Necessary  and  Proper  Clause,  Art. 
1 § 8,  cl.  18  of  the  U.S.  Constitution,  said 
the  Seventh  Circuit. 

The  Court  also  found  that  the  RFRA  al- 
lows federal  agencies  to  burden  religious 
practices  to  only  the  least  extent  necessary 
to  realize  a compelling  governmental  inter- 
est. The  Court  found  that  standard  not 
satisfied  by  the  BOP’s  argument  that  allow- 
ing prisoners  to  cast  spells  might  result  in 
fights  because  some  prisoners  may  think  they 
have  been  hexed  and  attack  the  prisoner  they 
think  hexed  them.  The  Seventh  Circuit  re- 
fused to  accept  such  a bald  assertion  that  the 
ban  on  spell  casting  was  necessary  to  realize 
a compelling  governmental  interest.  On  that 
basis,  the  Court  vacated  the  order  dismiss- 
ing the  suit  and  remanded  it  to  the  district 
court  for  further  proceedings.  See:  O Bryan 
v.  Bureau  of  Prisons,  349  F.3d  399  (7th  Cir. 
2003).  ■ ' 
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Capello  Decision  Remains  Good  Law 


The  Washington  Court  of  Appeals, 
Division  I,  held  that  the  Legislature 
exceeded  its  authority  when  it  attempted  to 
statutorily  overrule  the  appellate  court’s  de- 
cision in  In  re  Personal  Restraint  of  Capello, 
106  Wn.  App.  576, 24  P.3d  1074,  review  de- 
nied, 145  Wn.2d  1006  (2001).  The  appellate 
court’s  ruling  sends  a clear  message  that  the 
courts,  not  the  Legislature,  are  the  final  ex- 
positors of  the  meaning  and  proper 
application  of  statutory  law. 

In  Capello,  Division  1 held  that  the  ver- 
sion of  the  community  placement  statute  in 
effect  between  1988  and  1992  did  not  au- 
thorize the  Department  of  Corrections  (DOC) 
to  require  prisoners  sentenced  under  that  pro- 
vision to  submit  a pre-approved  release 
address,  unless  the  trial  court  specifically 
imposed  that  requirement  as  a condition  of 


community  placement.  See  PIN,  February 
2002,  p.  13,  for  additional  details. 

The  Legislature  disagreed  with  the 
Capello  court’s  interpretation  of  the  former 
community  placement  statute  and,  on  March 
14,  2002,  enacted  Senate  Bill  6664  in  an  at- 
tempt to  statutorily  overrule  the  decision.  SB 
6664  specifically  requires  all  prisoners,  in- 
cluding  those  sentenced  under  the 
community  placement  statute  interpreted  in 
Capello,  to  submit  a pre-approved  release 
address  prior  to  being  discharged  on  their 
early  release  dates. 

Citing  Capello,  Darrell  Stewart  filed 
a personal  restraint  petition  in  Division  I, 
alleging  that  the  DOC  had  exceeded  its  au- 
thority under  the  former  community 
placement  statute  by  requiring  him  to  sub- 
mit a pre-approved  release  address.  The 


appellate  court  agreed  and  granted  Stewart’s 
petition. 

The  DOC  filed  a motion  for  recon- 
sideration, arguing  that  Capello  was  no 
longer  controlling  because  SB  6664  must 
be  applied  retroactively.  Division  1 flatly 
rejected  this  argument,  holding  that  the 
Legislature’s  attempt  to  overrule  Capello 
violated  the  separation  of  powers  doctrine 
contained  in  the  Washington  Constitution. 
Thus,  SB  6664  could  not  be  applied  ret- 
roactively to  Stewart  or  any  other  prisoner 
sentenced  prior  to  its  effective  date.  The 
DOC’s  motion  for  reconsideration  was 
denied  and  it  was  ordered  to  release 
Stewart  to  community  custody  without  a 
preapproved  release  address.  See:  In  re 
Personal  Restraint  of  Stewart,  115  Wn. 
App.  319,  75  P.3d  521  (2003).  ■ 


Injunctive  Relief  Granted  for  Parole  Rescission 
Based  on  Free  Speech 


U.S.  District  Judge  Joseph  E.  Irenas 
of  New  Jersey  recently  granted 
Edward  Forchion  s request  for  a preliminary 
injunction  reinstating  him  to  New  Jersey  s 
Intensive  Supervised  Parole  (ISP)  pending 
trial  on  his  claim  that  state  officials 
reincarcerated  him  in  retaliation  for  exercis- 
ing his  First  Amendment  rights  of  freedom 
of  speech  and  assembly. 

In  September  2000,  Forchion  pleaded 
guilty  to  conspiracy  to  possess  marijuana 
with  intent  to  distribute  and  was  sentenced 
to  10  years  flat  time.  He  was  released  into 
the  ISP  program  on  April  3,  2002.  ISP  is  a 
court  administered  program  that  allows  pris- 
oners to  be  released  from  prison  before  the 
end  of  their  sentences  and  placed  on  strict 
supervision.  In  order  to  be  accepted  into  the 
program  an  inmate  must  be  approved  by  the 
ISP  Resentencing  Panel,  which  is  comprised 
of  three  appointed  judges.  The  Panel’s  sub- 
stantive decisions  are  not  appealable. 

While  in  the  ISP  program,  Forchion  was 
actively  involved  in  political  efforts  to  legal- 
ize marijuana.  He  organized  and  attended 
rallies,  produced  and  participated  in  TV  com- 
mercials, gave  interviews  to  newspaper 
reporters,  operated  a website,  and  distributed 
leaflets.  Forchion’s  conditions  of  supervision 
prohibited  him  from  advocating  the  use  of 
marijuana.  Between  May  and  August  of 
2002,  ISP  supervision  officials  repeatedly 
warned  Forchion  that  his  efforts  to  legalize 
marijuana  violated  this  condition  and  that  he 


would  be  returned  to  prison  if  he  did  not  re- 
frain from  such  conduct.  Supervision  officials 
wrote  several  reports  detailing  Forchion’s  po- 
litical activities,  ultimately  resulting  in  his 
removal  from  the  ISP  program  by  the  Resen- 
tencing Panel  on  August  19, 2002. 

Forchion  subsequently  filed  suit  under 
42  U.S.C.  § 1983  and  sought  a preliminary 
injunction  reinstating  him  to  the  ISP  pro- 
gram, claiming  that  he  was  incarcerated  in 
retaliation  for  exercising  his  First  Amend- 
ment rights.  Judge  Irenas  granted  Forchion’s 
request  for  a preliminary  injunction  on  Janu- 
ary 24,  2003.  In  doing  so,  the  Court  refused 
to  apply  either  th eRooker-Feldman  doctrine 
or  the  Younger  doctrine,  both  of  which  were 
asserted  by  the  State  in  opposition  to 
Forchion’s  claims. 

Under  the  Rooker-Feldman  doctrine, 
federal  courts  may  not  intervene  in  state  ju- 
dicial proceedings.  Similarly,  the  Younger 
doctrine  prevents  federal  court  intervention 
in  a matter  when  there  is  ongoing  state  court 
proceedings  that  implicate  important  state 
interests  and  there  is  an  adequate  opportu- 
nity to  raise  constitutional  challenges  during 
the  state  judicial  proceedings.  Judge  Irenas 
held  that  these  doctrines  did  not  apply  be- 
cause proceedings  before  the  ISP 
Resentencing  Panel  are  administrative  rather 
than  judicial  in  nature,  the  Panel’s  decisions 
are  not  appealable  in  state  court,  and  the  pro- 
ceedings do  not  provide  an  adequate 
opportunity  to  raise  constitutional  challenges. 


Judge  Irenas  also  found  that  Forchion 
had  met  his  burden  for  obtaining  prelimi- 
nary injunctive  relief.  First,  Forchion  had 
shown  that  he  was  likely  to  prevail  on  the 
merits  of  his  claims  because  he  was  returned 
to  prison  for  conduct  that  was  clearly  pro- 
tected by  the  First  Amendment.  Second.,  his 
continued  incarceration  obviously  caused  ir- 
reparable harm.  Third,  reinstating  Forchion 
to  the  ISP  program  would  not  harm  the  State 
because  he  would  still  be  under  supervision. 
Fourth,  granting  injunctive  relief  was  in  the 
public  interest  because  protecting  individual 
rights,  particularly  First  Amendment  rights, 
is  always  for  the  good  of  society  in  general. 

Based  on  these  conclusions,  Judge  Irenas 
held  that  Forchion  must  be  immediately  rein- 
stated to  the  ISP  program  and  further 
restrained  New  Jersey  from  removing  him 
from  the  program  without  providing  48  hours 
notice.  See:  Forchion  v.  Intensive  Supervised 
Parole,  240  F.Supp.2d  302  (D.N.J.  2003).  ■ 
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Consent  Decree  Entered  in  Unconstitutional  BOP 
Parole  Revocation  Procedures 


The  United  States  District  Court  for 
the  District  of  Columbia  has  ap- 
proved a Consent  Decree  correcting 
unconstitutional  parole  revocation  proce- 
dures of  the  United  States  Parole 
Commission  (USPC)  for  the  Washington, 
D.C.  Metropolitan  Area. 

Pursuant  to  the  National  Capital  Revi- 
talization and  Self-Government 
Improvement  Act  of  1997,  the  USPC  as- 
sumed authority  over  all  District  of  Columbia 
parole  matters  on  August  5,  2000.  These  re- 
sponsibilities were  formerly  held  by  the 
Board  of  Parole  of  the  District  of  Columbia. 
The  USPC  inherited  a backlog  of  230  cases 
which  overwhelmed  its  resources.  This  back- 
log continued  to  grow,  pushing  some  cases 
beyond  constitutional  deadlines,  while  the 
USPC  established  new  regulations.  Claim- 
ing these  new  regulations  violated  Fifth 
Amendment  Due  Process,  a § 1983  class  ac- 
tion was  fded  by  Virgil  Long  and  other  D.C. 
Code  prisoners  released  on  parole  supervi- 
sion. Some  parole  violators  were  held  for 
months  in  custody  without  timely  and  ad- 
equate probable  cause  determinations  and 
revocation  hearings. 

The  parolees’  motions  for  class  certifi- 
cation and  summary  judgment  were  granted 
on  September  27, 2001.  See:  Longv.  Gains, 
167  F.Supp.2d  75  (D.D.C.  2001).  A Compli- 
ance Plan  was  then  approved  on  November 
21,2001.  See:  Longv.  Gains,  173F.Supp.2d 
35  (D.D.C.  2001)  [PLN,  Jan.  2003,  p.21]. 
These  orders  and  the  defendant’s  appeal  are 
now  vacated  with  the  approval  of  the  Con- 
sent Decree. 

Under  this  Consent  Decree  the  United 
States  Marshals  will  notify  the  USPC  on  the 
day  of  a parolee’s  arrest  or  the  next  business 
day.  Within  48  hours  of  arrest,  or  as  soon 
thereafter  as  possible,  the  Marshalls  will 
bring  the  parolee  to  a facility  for  a probable 
cause  determination  which  must  be  held 
within  five  days  of  arrival  at  the  facility.  If 
probable  cause  is  found  a full  revocation 
hearing  must  be  held  within  65  days  of  the 
parolee’s  arrest.  Outside  the  Washington, 
D.C.  Metropolitan  Area  a preliminary  inter- 
view (instead  of  a probable  cause 
determination)  must  be  held  within  three  to 
five  days  of  notification  by  the  USPC  (which 
can  be  extended  to  10  days). 

A review  was  provided  for  after  six 
months  to  determine  if  the  USPC  is  in  com- 


by  Bob  Williams 

pliance  with  the  Consent  Decree.  With  no 
further  action  necessary  to  enforce  the  De- 
cree it  will  automatically  expire  in  two  years 
(December  17, 2004). 


The  Kansas  Supreme  Court  has  ruled 
that  K.S.A.2002  Supp.  21-4603d  al- 
lows state  trial  courts  to  order  prisoners  to 
pay  restitution  from  their  prison  accounts, 
and  to  order  that  a portion  of  such  accounts 
be  exempt  from  collection. 

William  Puckett  was  convicted  of  ag- 
gravated escape  after  he  escaped  from  the 
Stockton  Correctional  Facility,  a Kansas 
State  prison,  in  January  of  2001.  He  was 
sentenced  to  21  months  in  prison  and  or- 
dered to  pay  $5,870.40  in  restitution.  The 
Kansas  Department  of  Corrections  (DOC) 
was  to  collect  the  debt  from  Puckett’s 
prison  account,  but  his  account  was  not 
to  be  reduced  to  less  than  $10.  The  DOC 
appealed  the  $10  exemption,  and  Puckett 
appealed  having  to  pay  any  restitution 
while  incarcerated. 


In  an  en  banc  opinion,  the  Texas  Court 
of  Criminal  Appeals  has  held  that  the 
parole  board  must  provide  a prisoner  prior 
notice  of  a hearing  before  reconsidering  its 
decision  to  grant  the  prisoner  mandatory  su- 
pervision release. 

Charles  Albert  Barry,  a Texas  state  pris- 
oner, received  notice  that  he  would  be 
released  on  his  mandatory  release  date.  How- 
ever, he  was  not  released  on  that  date 
because,  without  notifying  him,  the  parole 
board  reversed  its  decision.  Barry  fded  a 
petition  for  a writ  of  habeas  corpus  pursu- 
ant to  Article  1 1 .07,  Texas  Code  of  Criminal 
Procedure. 

Under  Texas  Government  Code  § 
508.149(b)  the  parole  board  may  overrule 
prisoners’  mandatory  release  dates.  In  Ex 
Parte  Geiken,  28  S.W.3d  553 
(Tex.Crim.App.  2000)  [ PLN,  J une  2001],  the 


$288,500  was  awarded  to  the  prisoners’ 
private  co-counsel  for  attorney’s  fees,  costs 
and  expenses.  See:  Long  v.  Gains,  241 
F.Supp.2d  1 (D.D.C.  2002).  ■ 


Under  the  statute,  trial  courts  “may”  or- 
der a criminal  “defendant  to  repay ...  costs  and 
expenses  incurred  by  any  law  enforcement 
agency  in  the  apprehension  of  the  defendant, 
if  one  of  the  current  crimes  of  conviction  ... 
includes ...  aggravated  escape).]”  K.S.A.2002 
Supp.  21-4603d(a)  and  (a)(8). 

The  state  Supreme  Court  found  that 
paragraph  (a)(8)  authorized  the  trial  court  to 
order  Puckett  to  pay  restitution  because  he 
was  incarcerated  for  “aggravated  escape.” 
The  court  also  found  that  ordering  Puckett 
to  pay  restitution  while  he  was  incarcerated 
was  authorized  by  paragraph  (a)(8).  The  court 
also  found  that  the  word  “may”  in  paragraph 
(a)  afforded  the  trial  court  the  latitude  to  ex- 
empt $10  of  Puckett’s  prison  account  from 
collection  for  restitution.  See:  Puckett  v. 
Bruce,  73  P.3d  736  (Kan.  2003).  ■ 


court  held  that  a prisoner  had  a right  to  a 
meaningful  opportunity  to  be  heard  prior  to 
a decision  being  made  about  mandatory  re- 
lease and  this  implied  that  the  prisoner  must 
be  given  prior  notice  of  a pending  hearing 
on  the  matter  and  an  opportunity  to  submit 
evidence  in  the  prisoner’s  favor.  In  this  case, 
the  court  held  that  the  right  to  a meaningful 
opportunity  to  be  heard  also  means  that  the 
prisoner  must  be  given  prior  notice  of  a 
pending  hearing  reconsidering  a decision  to 
release  a prisoner  on  mandatory  release. 
Because  this  was  not  done,  the  court  granted 
relief  and  ordered  that  Barry  be  reconsid- 
ered for  mandatory  release  after  being 
provided  timely  notice  of  when  the  recon- 
sideration would  take  place.  See:  Ex  Parte 
Barry,  109  S.W.3d  510  (Tex.Crim.App. 
2003).  ■ 


Kansas  Trial  Courts  Have  Latitude  in  Setting 
Restitution  Payments 


Notice  Required  in  Texas 
Parole  Date  Rescission 
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Qualified  Immunity  Appeal  Deemed  Frivolous; 
California  Pays  Beaten  Prisoner  $149,500 


In  a prisoner  42  U.S.C.  § 1983  suit  al- 
leging the  brutal  beating  of  a San 
Quentin  prisoner  by  six  guards,  United  States 
District  Judge  Charles  Breyer  (N.D.  Cal.) 
threatened  sanctions  against  California’s 
State  Attorney  General  Bill  Lockyer  if  the 
state  stooped  to  appeal  Breyer’s  ruling  de- 
nying its  request  for  qualified  immunity. 
Judge  Breyer  stated  that  if  the  deputy  attor- 
ney general  assigned  to  the  case  wished  to 
appeal  the  decision,  he  wanted  Attorney  Gen- 
eral Bill  Lockyer  to  personally  make  it. 
Noting  that  the  prisoner’s  complaint  was 
corroborated  by  27  witnesses,  Judge  Breyer 
told  Deputy  Attorney  General  Michael  Ger- 
man that  the  court  deemed  the  state’s  request 
for  qualified  immunity  to  be  so  frivolous  as 
to  warrant  sanctions.  The  state  backed  down 
and  settled  quickly  with  the  prisoner  for 
$149,500. 

Gary  Thelen,  a former  San  Quentin  pris- 
oner, suffers  from  post-traumatic  stress 
syndrome  from  his  Berlin-wall  era  military 
service  in  Germany,  for  which  he  receives 
psychiatric  medication.  He  experiences  fre- 


quent claustrophobic  reactions  and  flash- 
backs. In  August  1998,  after  having  been 
moved  from  dormitory  housing  to  a fifth  tier 
cell  in  North  block,  Thelen  suffered  a severe 
claustrophobic  reaction  at  1 a.m.  To  reduce 
the  reaction,  he  curled  up  on  the  floor  next 
to  the  door,  where  he  wept  uncontrollably 
and  was  overwhelmed  with  anxiety. 

A crew  of  five  guards,  headed  by  South 
Block  Sergeant  Shadeed  Hasan,  visited 
Thelen’s  cell  at  that  time  and  prodded  him 
with  a broomstick  under  the  door.  They  then 
dragged  him  from  his  cell  and  lifted  him  by 
the  throat.  At  that  point,  Thelen  alleged  Hasan 
repeatedly  struck  Thelen’s  right  ear  with  his 
rubber-gloved  hand,  rupturing  Thelen’s  ear- 
drum. Hasan  and  the  others  then  dragged 
Thelen,  who  offered  no  resistance,  down  the 
five  flights  of  stairs.  The  ear  injury  required 
two  surgeries,  but  Thelen  still  suffers  hear- 
ing and  balance  problems. 

Thelen’s  attorney,  Sara  Norman  of  the 
Prison  Law  Office,  adduced  27  sworn  state- 
ments from  prisoners  and  guards  in  support 
of  Thelen’s  allegations,  although  a San 


Quentin  internal  affairs  investigation  found 
no  improper  conduct.  The  state  Office  of  the 
Inspector  General  found  that  required  use- 
of-force  forms  had  not  been  filed.  But  that 
report  went  on  to  say  it  found  evidence  that 
Hasan  and  the  guards  had  "lied  to  investi- 
gators in  describing  the  removal  of  Thelen 
from  his  cell,”  Judge  Breyer  noted,  add- 
ing that  the  guards’  behavior,  “if  true,  is 
brutal.” 

Outraged  by  the  years  of  delay  in 
Thelen’s  trial,  Judge  Breyer  deemed  the  lat- 
est request  for  qualified  imm unity  to  be  solely 
for  the  purpose  of  delay,  and  set  the  trial  for 
February  22,  2004.  In  January,  the  state 
settled  with  Thelen  for  $149,500.  The  figure 
includes  attorney  fees  and  costs.  However, 
this  does  not  foreclose  the  possibility  of  fed- 
eral criminal  proceedings  against  Hasan,  who 
stuck  by  his  story  after  the  five  guards  re- 
canted their  original  self-serving  versions. 
See:  Thelen  v.  Hasan,  USDC  ND  CA,  Case 
No.  C-01-1314  CRB.  | 

Source:  San  Francisco  Daily  Journal. 


Plaintiff  Entitled  to  Trial  on  Question  of  Whether  Mental  Illness 
Warrants  Tolling  Statute  of  Limitations 


The  United  States  Court  of  Appeals 
for  the  First  Circuit  recently  held 
that  a mentally  ill  woman  presented  sufficient 
evidence  to  warrant  a trial  on  her  claim  that 
mental  illness  prevented  her  from  filing  suit 
for  nearly  30  years. 

In  May  2002,  Kristin  Douglas  filed  a 
civil  rights  suit  against  officials  at  the  York 
County  Jail  in  Maine.  She  claimed  that  in 
1971,  while  incarcerated  for  a traffic  citation, 
a trustee  with  keys  to  her  cell  forcibly  raped 
her  and  then  allowed  other  prisoners  to  enter 
the  cell  to  rape  her  as  well.  Recognizing  that 
her  suit  was  filed  nearly  three  decades  after 
the  statute  of  limitations  expired,  Douglas 
claimed  that  she  was  entitled  to  statutory  toll- 
ing because  she  was  mentally  ill  between  the 
period  immediately  following  the  alleged 
rapes  and  the  date  on  which  her  suit  was  filed. 

Jail  officials  moved  for  summary  judg- 
ment, claiming  that  Douglas’s  suit  was  barred 
by  the  statute  of  limitations.  To  counter  her 
claim  of  mental  illness,  jail  officials  presented 
the  affidavit  of  Dr.  Carlyle  Voss,  a psychia- 
trist, who  concluded  that  Douglas’s  admitted 
psychological  disorders  did  not  result  “in  an 


inability  to  function  in  society  in  a way  that 
prevented  her  from  protecting  her  legal 
rights.”  Douglas,  on  the  other  hand,  sub- 
mitted an  affidavit  from  her  own 
psychiatric  expert.  Dr.  Diane  Schetky,  who 
described  Douglas’s  long  history  of  men- 
tal illness  dating  back  to  early  childhood 
and  further  concluded  that  this  mental  ill- 
ness, which  was  exacerbated  by  the  gang 
rape,  prevented  Douglas  from  functioning 
in  society  sufficiently  to  timely  file  her  suit. 

Based  on  these  affidavits  and  the  par- 
ties’ briefs,  the  issue  before  the  district  court 
was  whether  Douglas’s  mental  illness  pre- 
vented her  from  filing  suit  after  the  alleged 
rapes.  The  district  court,  however,  changed 
the  focus  to  whether  Douglas  was  mentally 
ill  at  the  time  of  the  incident.  The  court  fur- 
ther held  that  Dr.  Schetky’s  affidavit  was 
ambiguous  on  this  point  and  thus  provided 
an  insufficient  basis  upon  which  it  could  toll 
the  statute  of  limitations.  Douglas  promptly 
moved  for  reconsideration,  tendering  a 
supplemental  affidavit  from  Dr.  Schetky 
which  confirmed  that  Douglas  was  mentally 
ill  prior  to  and  at  the  time  of  the  alleged  rapes. 


The  district  court  denied  the  motion  and  dis- 
missed the  case.  Douglas  appealed. 

The  First  Circuit  reversed  for  two  rea- 
sons. First,  the  district  court  erred  by 
construing  the  ambiguous  inferences  from 
Dr.  Schetky’s  affidavits  against  Douglas  sim- 
ply because  she  bore  the  burden  of  proof  on 
the  tolling  issue.  As  the  non-moving  party, 
Douglas  was  entitled  to  have  all  reasonable 
inferences  drawn  in  her  favor,  regardless  of 
the  fact  that  she  bears  the  ultimate  burden  of 
proof  at  trial.  Second,  the  district  court  erred 
in  denying  Douglas’s  motion  for  reconsid- 
eration. Because  the  court  changed  the 
inquiry  from  whether  Douglas  was  mentally 
ill  following  the  alleged  rapes  to  whether  she 
was  mentally  ill  at  the  time  of  the  incident 
without  any  warning  to  the  parties,  it  should 
have  accepted  Dr.  Schetky’s  supplemental 
affidavit,  granted  Douglas’s  motion  for  re- 
consideration, and  set  the  case  for  trial.  See: 
Douglas  v.  York  County,  360  F.3d  286  (1st 
Cir.  2004).  It  is  important  to  note  that  this  is 
not  a ruling  on  the  merits.  PLN  will  con- 
tinue to  monitor  this  case  and  report  future 
developments  of  any  significance.  | 
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Kansas  Good  Time  Regulations  Enacted  After  Prisoner’s 
Crime  May  Not  Be  Applied  Retroactively 


The  Kansas  Supreme  Court  recently 
held  that  an  amended  version  of  the 
Department  of  Corrections  (DOC)  regulation 
governing  the  award  of  good  time  credits 
cannot  be  applied  to  prisoners  whose  of- 
fenses were  committed  prior  to  the 
regulation’s  enactment  without  violating  the 
Ex  Post  Facto  Clause  of  the  United  States 
Constitution. 

In  1987,  Steve  Kesterson  was  convicted 
of  various  crimes,  several  of  which  were  sex 
offenses.  At  the  time,  the  DOC  regulation 
governing  the  award  of  good  time  credits 
stated  that  a prisoner’s  good  time  could  be 
withheld  only  if  he  or  she  received  disciplin- 
ary infractions  during  a review  period.  The 
DOC  amended  this  regulation  in  2000  to  pro- 
vide that  a prisoner’s  refusal  to  participate 
in  work  or  treatment  programs  would  result 
in  the  denial  of  all  good  time  credits  avail- 
able during  the  review  period. 

Following  the  enactment  of  the  2000  pro- 
vision, DOC  ordered  Kesterson  to  participate 
in  sex  offender  treatment.  Kesterson  refused 
because  the  program  required  him  to  admit  that 
he  committed  the  crimes  he  was  convicted  of 
and  provide  details  of  all  sex  crimes  he  had 
committed  in  the  past,  whether  or  not  those 
crimes  resulted  in  convictions.  All  of 
Kesterson’s  good  time  was  withheld  during 
two  review  periods  in  2002  based  on  his  re- 
fusal to  participate  in  sex  offender  treatment. 

Kesterson  filed  a petition  for  writ  of  ha- 
beas corpus  in  the  Leavenworth  County 


District  Court,  arguing  that  withholding  his 
good  time  under  a DOC  regulation  enacted 
after  his  crimes  were  committed  violated  the 
Ex  Post  Facto  Clause.  The  district  court  agreed 
and  granted  Kesterson’s  petition. 

The  State  appealed  and  the  case  was  even- 
tually transferred  to  the  Kansas  Supreme  C ourt 
for  direct  review.  The  court  adopted  the  dis- 


T he  Arkansas  Court  of  Appeals,  Di- 
vision, II,  held  that  a work  release 
prisoner  who  loses  his  job  as  a result  of  a 
transfer  to  a prison  to  prepare  him  for  parole 
is  entitled  to  unemployment  benefits  as  a 
result  of  losing  his  job.  Kirk  Rankin  was  an 
Arkansas  state  prisoner  in  a work  release  pro- 
gram. He  was  employed  by  Ready  Temps 
Employment  at  the  Nucor- Yamato  Steel  Mill 
in  Blytheville.  While  working  at  Nucor  Steel 
he  was  transferred  to  a different  prison  and 
no  longer  allowed  to  participate  in  work  re- 
lease as  preparation  for  his  parole. 

Ranldn  then  applied  for  unemployment 
benefits.  His  application  was  denied.  A 
Board  of  Review  hearing  officer  affirmed  the 
denial,  holding  that  while  Rankin  had  no 
choice  in  the  matter,  he  “voluntarily  left  his 
last  work  without  good  cause  connected  with 
the  work.”  This  was  upheld  by  the  Appeal 
Tribunal. 


trict  court’s  written  decision  as  its  own  and 
affirmed  the  lower  court’s  order  granting 
Kesterson  relief.  The  court  also  noted  that  it 
has  twice  before  held  that  retroactive  applica- 
tion of  good  time  regulations  violates  the  Ex  Post 
Facto  Clause  and  “refused  to  retreat  from  that 
position  in  the  case  at  hand.”  See:  Kesterson  v. 
State,  79  P.3d  1074  (Kan.  2003).  ■ 


Rankin  sought  further  review.  In  a 
brief  opinion,  the  appeals  court  ruled  in 
his  favor.  Noting  that  they  will  support 
Board  of  Review  decisions  if  they  are  sup- 
ported by  substantial  evidence,  the  court 
held  the  issue  in  this  case  was  whether 
Rankin  had  exercised  his  own  free  will  or 
choice  in  the  separation  from  his  employ- 
ment. 

“In  the  case  at  bar  the  Board  found 
that  Rankin  had  no  choice  in  the  matter 
and  the  evidence  was  undisputed  that  this 
was  so.  It  follows  that  the  Board’s  finding 
that  Rankin  voluntarily  left  his  last  work 
is  not  supported  by  substantial  evidence. 
We  therefore  reverse  and  remand  this  case 
to  the  Board  of  Review  for  further  proceed- 
ings consistent  with  this  opinion.”  See: 
Rankin  v.  Director,  Employment  Security 
Department,  78  S.W.3d  885  (ARCt.  App. 
Div.  II  2003).  ■ 


Arkansas  Work  Release  Prisoner  Entitled  to 
Unemployment  Benefits 


PLRA  Only  Requires  Exhaustion  of  Applicable  Remedies 


The  U.S.  Court  of  Appeals  for  the 
Second  Circuit  has  reversed  a fed- 
eral district  court  dismissal  of  a prisoner’s 
civil  rights  lawsuit  for  failure  to  exhaust 
available  administrative  remedies,  as  re- 
quired by  the  Prison  Litigation  Refonn  Act 
(PLRA),  42  U.S.C.  § 1997e(a).  The  Second 
Circuit  found  that  prisoners  must  exhaust 
only  those  procedures  that  might  actually 
remedy  the  claimed  violation. 

On  July  19,  2402,  Demostede  Mojias, 
a prisoner  at  the  New  York  City  Depart- 
ment of  Corrections  (NYC  DOC),  was 
handcuffed,  taken  to  a secluded  area  at  the 
facility,  and  beaten  by  two  unnamed  cap- 
tains and  four  line  guards.  The  NYC  DOC 
grievance  system  renders  complaints  about 
assaults  to  be  “non-grievable.”  Therefore, 
Mojias  did  not  grieve  the  assault.  Instead, 


he  filed  a personal  injury  complaint  with 
the  New  York  City  Comptroller.  When  that 
complaint  went  unsatisfied,  Mojias  filed 
a civil  rights  action  in  federal  court  under 
42  U.S.C.  § 1983.  Without  notice,  the  dis- 
trict court  dismissed  the  suit  because 
Mojias  had  not  filed  a grievance  on  the 
incident.  Mojias  appealed  to  the  Second 
Circuit. 

The  court  recognized  that  § 
1997e(a)  requires  prisoners  to  exhaust 
all  available  administrative  remedies 
before  suing  prison  officials  in  federal 
court.  That  requirement,  however,  was 
found  not  to  require  prisoners  to  file 
grievances  on  non-grievable  issues.  This 
is  so,  said  the  court,  because  the  griev- 
ance system  provides  no  remedy  for 
non-grievable  issues. 


The  court  went  on  to  say  that  district 
courts  must  verify  from  a legally  sufficient 
source  that  there  exists  an  available  adminis- 
trative remedy,  which  the  prisoner  failed  to 
exhaust,  before  dismissing  a suit  under  § 
1997e(a).  It  was  also  held  that  district  courts 
must  afford  pro  se  prisoner  litigants  notice 
and  an  opportunity  to  be  heard  before  dis- 
missing a case  for  failure  to  exhaust  under  § 
1997e(a). 

Because  the  district  court  dismissed  the 
case  for  Mojias’  failure  to  exhaust  a non-ex- 
istent administrative  remedy,  and  did  so 
without  affording  Mojias  notice  and  an  op- 
portunity to  be  heard,  the  appeals  court 
vacated  the  order  dismissing  the  case  and 
remanded  it  to  the  district  court  for  further 
proceedings.  See:  Mojias  v.  Johnson,  351 

F.3d  606  (2nd  Cir.  2003).  B 
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Los  Angeles  County  Pays  $2.75  Million  for  Illegal  Strip  Searches 

by  John  E.  Dannenberg 


The  County  of  Los  Angeles  settled 
for  $2.75  million  the  complaints 
of  illegal  strip  searches  and  body  cavity 
searches  of  female  demonstrators  at  the 
Democratic  National  Convention  in  Au- 
gust, 2000,  and  the  mistreatment  and  over 
detention  of  all  plaintiffs.  An  additional 
settlement  with  the  City  of  Los  Angeles 
for  wrongful  arrest  of  all  class  members 
is  pending  approval. 

Juliet  Musso,  Susanne  Blossom,  Ron 
Milan,  Derek  Iverson  and  Christopher 
Weare  were  class  representatives  of  71 
individuals  suing  the  County  of  Los  An- 
geles, Sheriff  Lee  Baca,  and  the  City  of 
Los  Angeles,  Police  Chief  Bernard  Parks, 
their  agents  and  officers,  for  damages  re- 
sulting from  their  wrongful  arrest, 
detention,  and  strip  searches. 

Plaintiffs,  numbering  100-200,  were 
peacefully  participating  in  the  political 
process,  while  demonstrating  their  support 
for  non-polluting  transportation  by  riding 
their  bicycles  to  the  Convention,  when 
they  were  corralled  by  Los  Angeles  police, 
herded  under  a freeway,  handcuffed  and 
arrested  without  warrants  or  probable 
cause  that  they  had  committed  a crime. 


Their  bicycles  were  confiscated  and  dam- 
aged. Misdemeanor  charges  were 
fabricated  to  detain  andjail  them,  notwith- 
standing a cite-and-release  law  for  such 
events. 

Twice,  while  in  jail,  the  23  female  de- 
tainees (only)  were  subjected  to  invasive, 
humiliating  and  public  strip  and  body  cav- 
ity searches,  although  California  law 
(Penal  Code  § 4030)  prohibits  such 
searches  for  alleged  minor  offenders.  Los 
Angeles  County  had  just  paid  $27  million 
for  such  illegal  searches  [see  PLN,  Jan. 
‘03,  p.  1 4]  after  it  were  settled  that  the 
County  was  not  immune  from  suit.  ( Streit 
v.  County  of  Los  Angeles,  236  F.3d  552 
(9th  Cir.  2001);  PLN,  Feb.  ’02,  p.26.) 

Represented  by  Manes  & Watson  of 
Los  Angeles,  the  class  sued  in  Los  Ange- 
les Superior  Court  for  false  arrest  and 
imprisonment,  battery,  violations  of  du- 
ties, negligence  and  violation  of  basic 
rights  protected  under  California  Civil 
Code  §§  51.7,  52  and  52.1.  Additionally, 
as  taxpayers,  they  protested  misuse  of  pub- 
lic funds  under  Code  of  Civil  Procedure  § 
526a  and  demanded  injunctive  relief  to 
cease  and  desist  such  fiscal  abuse. 


The  females  (only)  were  transported 
to  and  from  court  shackled  together  with 
chains  while  all  plaintiffs  were  subject 
to  unlawful  jail  conditions/treatment. 
Telephone  calls  were  unreasonably  de- 
layed and  denied;  basic  hygiene 
products  were  not  provided;  food  was 
late,  inedible,  moldy  and/or  did  not 
comply  with  dietary  requirements.  Fi- 
nally, plaintiffs  were  imprisoned  for  12 
hours  after  all  charges  against  them  had 
been  dismissed. 

Los  Angeles  city  police  shamefully 
targeted  the  plaintiffs  for  this  mistreatment 
solely  because  they  publicly  exercised 
their  constitutional  rights  to  freedom  of 
assembly  and  speech.  The  female  plain- 
tiffs were  further  selected  for  physical  and 
psychological  abuse  because  of  their  gen- 
der. 

Police  and  sheriff  personnel,  fresh 
from  their  $27  million  over  detention/abu- 
sive  strip  search  judgment,  continued 
undeterred  to  wantonly  violate  state  laws 
governing  arrest  and  detention  of  cite-and- 
release  level  offenders.  See:  Musso  v. 
County  of  Los  Angeles,  Los  Angeles  Su- 
perior Court  No.  BC249642.  | 


BJS  Says  1 in  15  Adults  Will  Go  to  Prison 


The  Bureau  of  Justice  Statistics  (BJS) 
reported  in  August  2003  that,  if  cur- 
rent American  incarceration  rates  continue, 
1 of  every  15  persons  born  in  the  year  2001 
will  be  incarcerated  at  some  point  in  their 
adult  lives.  The  report  also  found  that  at  the 
end  of 2001  there  were  1,3 19,000  adults  con- 
fined in  State  or  Federal  prison  and 
approximately  4,299,000  living  former  pris- 
oners. That  is,  about  1 in  37  living  U.S.  adults 
either  were  serving  time  or  had  served  time 
in  prison. 

The  BJS  report  tracked  the  prevalence 
of  imprisonment  in  the  United  States  from 
1974  to  2001.  In  1974,  there  were  216,000 
men  and  women  in  State  or  Federal  prison 
and  1,603,000  estimated  living  former  pris- 
oners. By  2001,  these  numbers  had  jumped 
to  1,319,000  adults  incarcerated  and 
4,299,000  living  former  prisoners.  This  rep- 
resents an  increase  from  1.3%  of  the  adult 
U.S.  population  in  1974  to  2.7%  of  the  adult 
U.S.  population  in  2001.  Analyzing  current 
incarceration  rates,  assuming  they  do  not 
change,  the  BJS  found  that  6.6%  (1  in  15)  of 


all  persons  born  in  2001  will  be  incarcerated 
as  adults. 

The  report  found  that  the  increased  in- 
carceration “occurred  as  a result  of  an 
increase  in  the  rates  of  first  incarceration.” 
In  1974,  the  number  of  persons  imprisoned 
for  the  first  time  was  44  per  100,000.  By 
2001,  the  rate  reached  129  per  100,000 
adults.  In  addition,  the  age  range  of  persons 
most  likely  to  be  locked  up  decreased.  In 
1974,  the  age  range  with  the  greatest  num- 
ber of  current  and  former  prisoners  was  45-54 
years.  By  2001,  the  age  range  of  35-44  years 
held  the  largest  number  of  current  and  former 
prisoners.  Moreover,  from  1974  to  2001,  “the 
rise  in  first  incarceration  rates  had  the  larg- 
est effects  on  younger  age  groups,”  impacting 
the  group  aged  25-29  most,  tripling  their  in- 
carceration rate. 

Men  still  vastly  outnumber  women  in 
total  adults  and  percentages  of  adults  ever 
incarcerated  in  a State  or  Federal  prison.  The 
report  noted,  however,  that  in  1 974  only  0.2% 
of  American  women  were  ever  incarcerated; 
by  200 1 , that  rate  had  only  risen  to  0.5%. 


The  greatest  disparity  seen  in  incarcera- 
tion continues  to  be  among  minorities, 
especially  Black  males.  In  2001,  about  16.6% 
of  adult  Black  males  were  current  or  former 
State  or  Federal  prisoners.  This  rate  was  more 
than  double  the  rate  for  Flispanic  males 
(7.7%)  and  more  than  six  times  the  rate  for 
White  males  (2.6%).  Although  female  num- 
bers and  rates  were  significantly  lower,  the 
Black-Hispanic- White  rate  disparity  contin- 
ued. In  2001,  a Black  male  had  a 32.2%  (1  in 
3 ) lifetime  chance  of  going  to  prison,  while 
a Black  female  had  a 5.6%  (1  in  19)  lifetime 
chance  of  incarceration.  Moreover,  from 
1974  to  2001,  the  lifetime  chance  for  a Black 
female  going  to  prison  increased  more  rap- 
idly than  the  lifetime  imprisonment  chance 
for  White  males. 

This  report  is  titled  Prevalence  of  Im- 
prisonment in  the  U.S.  Population,  1974-2001 
and  is  report  number  NCJ  1 9797 6,  published 
August  2003.  It  is  available  by  writing  NCJRS, 
Post  Office  Box  6000,  Rockville,  Maryland 
20849-6000,  or  download  it  from 
www.ojp.usdoj.gov/bjs/.  | 
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Arizona:  On  June  1, 2004,  over  20  pris- 
oners in  the  Yavapai  county  jail  became  very 
ill  after  an  unidentified  person  put  industrial 
soap  in  the  dinner  meal’s  iced  tea.  One  pris- 
oner was  in  critical  condition  and  several 
others  were  hospitalized  afterwards.  Police 
were  investigating. 

Brazil:  On  May  30,  2004,  prisoners  at 
the  Benfica  prison  in  Rio  de  Janeiro  rioted 
and  took  26  prison  guards  and  employees 
hostage.  Fourteen  prisoners  then  escaped 
from  the  prison.  Television  news  stations 
showed  prisoners  brealdng  holes  in  the  wall 
of  the  prison  while  others  shot  at  police,  in- 
juring four  police.  Prison  officials  claimed 
they  recaptured  three  of  the  escaped  prison- 
ers. When  the  riot  ended  on  June  1,  police 
found  at  least  30  dead  prisoners,  many  of 
whose  bodies  were  burned,  mutilated  and 
decapitated.  At  least  one  guard  was  killed. 
Prisoners  released  their  hostages  after  prison 
officials  agreed  to  separate  rival  gang  mem- 
bers. The  mediation  was  handled  by  Marcos 
Pereira  da  Silva,  a popular  prison  minister. 

California:  In  June,  2004,  Kris 
Pleschner,  18,  sued  Sacramento  superior 
court  judge  Michael  Kenny  for  lying  to  his 
supermarket  employer  by  claiming  Pleschner 
was  a convicted  sex  offender  which  led  to 
his  firing.  Pleschner  pleaded  guilty  to  a mis- 
demeanor charge  of  contributing  to  the 
delinquency  of  a minor  after  Kenny  reported 
him  to  police  for  having  a relationship  with 
a family  member.  Pleschner  completed  the 
terms  of  his  sentence  and  the  conviction  was 
expunged.  Pleschner  claims  Kenny  abused 
his  judicial  power  by  contacting  the  super- 
market, identifying  himself  as  a judge  and 
lying  about  his  criminal  past. 

California:  On  June  6,  2004,  Steven 
Murphy  and  Yvonne  Rodriguez  were  mar- 
ried at  the  Central  Juvenile  Hall  in  Los 
Angeles.  Murphy  and  Rodriguez  have 
worked  with  mentally  ill  youth  in  the  jail  on 
behalf  of  the  Detention  Ministry  of  the  Los 
Angeles  Archdiocese.  The  couple  said  they 
chose  the  jail  as  the  site  of  their  wedding  so 
the  people  closest  to  them  could  attend.  “It  was 
such  a powerful  moment  when  the  children 
applauded,”  said  Rodriguez,  a psychiatric  so- 
cial worker.  Murphy  is  a doctor. 
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News  in  Brief 

California:  On  May  28,  2004,  David 
Sablan,  39,  a prisoner  at  the  Federal  Correc- 
tional Institution  in  Lompoc  was  indicted  on 
charges  that  he  attacked  and  injured  another 
prisoner  on  April  10,  2003  with  a pipe. 

Connecticut:  On  May  6,  2004,  the  De- 
partment of  Corrections  fired  prison  guards 
Gary  Piscottano,  Mark  Vicenzo  and  Walter 
Scappini  because  they  are  members  of  the 
Outlaws  motorcycle  club.  The  former  guards 
claim  that  their  firing  violates  their  First 
amendment  rights  and  note  that  no  DOC  rule 
or  policy  specifically  prohibits  membership  in 
a motorcycle  club.  The  DOC  claims  the  Out- 
laws are  a gang  and  membership  in  the  Club 
could  jeopardize  prison  security.  The  Ameri- 
can Federation  of  State,  County  and  Municipal 
Employees  Council  4 has  filed  grievances  on 
the  men’s  behalf  and  the  former  guards  have 
also  sued  in  federal  courts  claiming  that  the 
firings  violate  their  First  amendment  rights. 

Connecticut:  On  My  12,  2004,  James 
Ross,  20,  was  sentenced  to  1 8 months  in  prison 
after  he  pleaded  guilty  to  raping  his  mentally 
retarded  cellmate  at  the  Corrigan  Correctional 
Institution.  Despite  pleading  guilty  to  second 
degree  sexual  assault,  Ross  claimed  the  sex 
was  consensual.  The  state  responded  that  be- 
cause the  victim  is  retarded  he  could  not 
consent  to  sex.  But  apparently  he  is  well 
enough  to  be  tried  and  convicted  of  a crime 
and  imprisoned  with  other  non  disabled  adults. 

District  of  Columbia:  On  June  4, 2004, 
the  Washington  Post  reported  that  Thomas 
Griffith,  a Bush  administration  nominee  for 
a judgeship  on  the  federal  District  of  Colum- 
bia Circuit  Court  of  Appeals  practiced  as  a 
lawyer  in  the  District  of  Columbia  for  three 
years  without  a license  because  he  did  not 
pay  his  Bar  Association  dues.  Griffith  refused 
to  discuss  his  lapsed  law  license  when  con- 
tacted by  reporters.  It  violates  court  rules  to 
practice  law  without  a valid  license.  The  Jus- 
tice Department  supports  Griffith’s 
nomination  and  claimed  that  his  law  license 
expired  due  to  a “clerical  oversight.”  Depart- 
ment spokesmen  would  not  say  whether  the 
incident  was  deemed  serious. 

Hawaii:  On  January  16,  2004,  former 
Maui  Community  Correctional  Center  war- 
den Albert  Murashige,  46,  pleaded  no 
contest  to  four  counts  of  sexually  assaulting 
a 44  year  old  female  prisoner  at  the  jail.  In 
exchange  for  the  plea,  prosecutors  dropped 
nine  other  charges  against  Murashige  who 
had  worked  at  the  jail  since  1980  and  been 
warden  since  1991. 

Hawaii:  On  May  26,  2004,  Honolulu 
lawyer  Stephen  Leong,  42,  was  convicted  by 


a federal  jury  on  charges  that  he  planned  to 
smuggle  crystal  methamphetamine  into  the 
Halawa  prison  complex.  Apparently  he  is  the 
first  lawyer  in  state  history  to  be  convicted 
of  attempting  to  smuggle  drugs  into  a prison. 
Two  prison  guards  were  indicted  and  con- 
victed in  an  unrelated  drug  smuggling 
operation  as  well.  Lani  Soliven,  the  wife  of 
prisoner  Michael  Soliven,  testified  that  on  three 
occasions  she  gave  “ice”  to  Leong  who  in  turn 
mailed  it  to  Soliven  as  attorney  client  mail. 
Prosecutors  say  that  Leong’s  role  in  prison  drug 
smuggling  came  to  light  when  prisoner 
Michael  Alvarez  contacted  prison  officials  and 
“disclosed  outright  how  he  was  able  to  obtain 
the  drug  in  prison.”  Leong  contended  he  was 
entrapped  and  that  Alvarez  was  seeking  to  get 
out  of  prison  while  Lani  had  received  immu- 
nity for  her  testimony  against  him. 

Louisiana:  On  June  7,  2004,  the  of- 
fices of  the  District  Attorney  in  New  Orleans 
had  to  be  evacuated  after  raw  sewage  from 
backed  up  bathroom  pipes  exploded  through 
the  ceiling  and  ran  down  the  walls.  The  city 
health  department  declared  the  building  “un- 
safe for  human  habitation.”  District  attorney 
Eddie  Jordan  noted  he  had  complained  of  the 
buildings  poor  maintenance  for  some  time. 
As  a result  of  the  sewage  explosion,  all  “non 
essential”  prosecutions  were  being  sus- 
pended but  Jordan  stated  that  violent  crime 
prosecutions  would  continue  as  prosecutors 
worked  from  a nearby  middle  school. 

Massachusetts:  On  December  20, 
2003,  Bristol  jail  property  coordinator  Jef- 
frey DaCosta,  32,  was  indicted  in  federal 
court  on  charges  that  he  charged  jail  prison- 
ers $ 1 ,000  for  each  brick  of  heroin  he  allowed 
them  to  receive.  Police  learned  of  his  involve- 
ment in  drug  smuggling  when  they  traced  a 
cell  phone  number  used  in  a drug  transac- 
tion back  to  DaCosta  who  was  allowing  a 
prisoner  to  use  his  cell  phone  to  complete 
drug  deals. 

Massachusetts:  Suffolk  County  jail 
guard  Robert  Sacchetti,  33,  was  placed  on 
leave  without  pay  in  January,  2004,  after 
Rhode  Island  police  arrested  him  on  domes- 
tic violence  charges.  Police  claim  he  ripped 
a phone  out  of  the  wall  of  his  girlfriend’s 
home,  pinned  her  down  on  her  bed  and  tried 
to  choke  her  after  she  packed  his  belongings 
and  asked  him  to  leave  her  home. 

Massachusetts:  The  Department  of 
Corrections  in  December,  2003,  announced 
it  was  shelving  a plan  to  end  the  representa- 
tion of  prisoners  by  Harvard  law  students 
under  Harvard  University’s  Prison  Assistance 
Project. 
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New  York:  In  late  January,  2004,  An- 
thony Phillips,  45,  a guard  at  the  Criminal 
Courts  Building  in  Manhattan,  was  charged 
with  having  sex  with  a male  prisoner  in  the 
court  buildings’  holding  area  and  then  punch- 
ing the  prisoner  in  the  eye,  choking  him  and 
holding  his  head  under  running  water  after  the 
prisoner  ripped  Phillips’  pants  and  underwear. 

Ohio:  On  June  8,  2004,  the  state  ex- 
ecuted William  Zuern,  45,  for  the  1984  killing 
of  Cincinnati  jail  guard  Phillip  Pence.  Zuern 
stabbed  Pence  to  death  while  awaiting  trial 
on  unrelated  murder  charges  when  Pence  at- 
tempted to  search  his  cell  for  weapons.  Zuern 
refused  to  speak  to  prison  staff  before  his 
execution  and  put  toilet  paper  in  his  ears  to 
avoid  hearing  them.  Asked  if  he  had  any  last 
words  before  he  was  killed,  Zuern  responded 
“nope.” 

Pennsylvania:  On  March  1,  2004, 
Samuel  Mackey,  38,  was  arrested  in 
Homewood  by  the  Greater  Pittsburgh  Fugi- 
tive Task  Force  on  charges  that  in  1999  he 
threw  urine  on  two  prison  employees  at  the 
State  Correctional  Institution  Mahoney  in 
Frackville  shortly  before  being  released. 
Mackey  failed  to  show  up  for  the  criminal 
proceedings  and  in  2000  a judge  issued  a 
warrant  for  his  arrest  and  he  had  been  a fugi- 
tive ever  since. 


South  Carolina:  In  late  May,  2004, 
Dean  Ford,  29,  a prisoner  at  the  Allendale 
Correctional  Institution,  and  Jessica 
Hanna,  29,  were  charged  with  criminal 
conspiracy  in  the  smuggling  of  a gun  into 
the  prison.  Ford  and  another  prisoner  were 
shot  and  wounded  on  April  18,  2004,  at 
the  prison. 

Texas:  On  December  29, 2003,  Miguel 
Zepeda,  a guard  at  the  privately  operated  fed- 
eral Eden  Detention  Center  pleaded  guilty 
to  accepting  a $4,000  bribe  from  a prisoner 
in  exchange  for  removing  an  Immigration 
and  Customs  Enforcement  detainer  from  his 
file.  In  addition  to  being  corrupt,  Zepeda  is  a 
liar.  Since  he  had  no  authority  or  ability  to 
remove  the  detainer,  the  detainer  remained 
in  the  prisoner’s  file  even  after  the  bribe  was 
paid  and  the  prisoner’s  attorney  told  him  the 
detainer  remained  active. 

Utah:  On  May  3,  2004,  Anna  Roberts, 
33,  was  charged  in  Salt  Lake  City  with  giv- 
ing prison  guard  Larry  Van  Cox  $5,000  to 
smuggle  tobacco,  a cell  phone,  portable  DVD 
player  and  a printer  with  a gun  hidden  inside 
to  a prisoner  at  the  Utah  State  Prison  in 
Draper.  Van  Cox  was  arrested  in  March, 
2004.  Prisoner  Jeffrey  Roberts  was  charged 
along  with  Roberts  and  accused  of  helping 
deliver  the  gun.  | 
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Common  Fund  Required  for  Incentive  Award 


The  Sixth  Circuit  Court  of  Appeals 
held  a named  class  representative  may 
not  receive  an  incentive  award  unless  a common 
hind  is  established.  Prisoner  C.  Pepper  Moore, 
who  was  named  a class  representative  in  1 98  8 in 
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medical  neglect  & sexual  assault. 


Free  Shipping  if  over  $25  in  books  and  in- 
dexes are  ordered  at  the  same  time!  Other- 
wise $5  s/h.  See  Order  Form  on  page  46. 

Or  call  206-246-1022  and  order  by  phone! 


Hadix  v.  Johnson,  which  was  a class  action 
suit  challenging  conditions  of  confinement  at 
the  State  Prison  of  Southern  Michigan,  filed  a 
pro  se  motion  seeking  an  incentive  award  and 
costs.  In  1 988  the  district  court  awarded  attor- 
ney fees  to  the  class’  counsel,  and  it  largely 
terminated  the  consent  decree  in  200 1 , which 
was  entered  in  1985  and  did  not  award  dam- 
ages, incentive  awards,  or  costs  to  any  of  the 
individual  plaintiffs.  The  district  court  denied 
Moore’s  motion,  and  he  appealed. 

Incentive  awards  are  typically  awards  to 
class  representatives  for  their  often-extensive 
involvement  with  a lawsuit.  However,  the 
Sixth  Circuit  held  an  incentive  award  can- 
not be  awarded  unless  a common  fund  exists. 
A common  fund  exists  when  class  action  liti- 
gation has  created  a communal  pool  of  funds 
to  be  distributed  to  the  class  members.  Al- 
though Moore  was  a class  representative  who 
had  extensive  involvement  in  the  case,  he 
could  not  receive  an  incentive  award  because 


no  common  fund  was  created  by  the  consent 
decree  in  this  case.  Forcing  the  defendants 
to  pay  an  incentive  award  where  no  finan- 
cial obligations  were  provided  in  the  consent 
decree  is  impermissible,  as  it  is  an  additional 
expense  not  bargained  for.  In  damage  cases 
where  a common  fund  exists,  incentive 
awards  are  permissible  to  encourage  mem- 
bers of  a class  to  become  class  representatives 
and  rewarding  individual  efforts  taken  on 
behalf  of  the  class. 

Finally,  the  court  held  Moore’s  claimed 
costs  do  not  fit  within  the  meaning  of  28 
U.S.C.  § 1920,  which  allows  reimbursement 
for  any  court  fees,  docket  fees,  special  inter- 
pretation costs,  or  for  compensation  of 
experts.  Moore’s  lost  wages,  copying  costs, 
word  processors  and  repairs,  supplies,  stor- 
age lockers,  and  postage  are  not  costs  within 
the  meaning  of  the  rule.  The  district  court’s 
order  was  affirmed.  See:  Hadix  v.  Johnson, 
342  F.3d  895  (6th  Cir.  2003).® 


PLN  Classifieds 


Cal  State  Pre-Trial  Detainees/Parole 

Eligible  Life  Prisoners:  Write  for  free 
info  proving  any  parole  eligible  life  or 
term  to  life  sentence  in  Calif,  is  equal  to 
“life  w/out  parole.”  Write:  LRP,  PO 
Box  284,  San  Marcos,  CA  92079-0284 


Legal  assistance  sought  by  73  y/o  woman 

on  SS  whose  son  was  coerced  on  the  record 
into  taking  3 life  sentences  under  the  threat 
she  would  be  prosecuted.  Call  702-558-9183. 


Getting  Released  In  The  Near  Future? 

You  can  make  from  $500  to  $1,500  for  donat- 
ing blood  in  your  area.  So.. .donate  blood  for 
the  flood.  $$$  For  info  send  SASE  to:  Edwin 
Montgomery,  Box  682,  Atlanta,  GA  30301. 


Prisoner  Assistance  Center:  Quality  criminal 

justice  services  to  all  inmates.  For  info  send 
SASE:  PAC,  Box  6891,  Albany,  NY  12208. 
Web:  www.prisonerassistance.org 


Assistance  for  X-offenders 

130  page  resource  directory  $9.95  for 
inmates  or  370  for  info  (stamps  OK) 
Ewords,  PO  Box  2592,  Smyrna,  GA  30081 


Free  Pen  Pals! 

Do  you  enjoy  writing  letters?  We  offer 
you  a chance  to  post  a profile  on  the  inter- 
net free  of  charge!  Write  for  a free  app: 
Xicano  Enterprises 
PO  Box  1385,  Freedom,  CA  95019 


Other  Resources 


Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prison- 
ers. Counseling  resource  guides  for  impris- 
oned and  released  rape  survivors  & activists 
available  for  almost  every  state.  Specify  state 
with  request:  Stop  Prisoner  Rape,  6303 
Wilshire  Blvd.  #204,  Los  Angeles,  CA  90048. 
Donations  welcome. 

ACLU National  Prison  Project 

Contact  about  state  and  federal  conditions  of  con- 
finement affecting  large  numbers  of  prisoners, 
and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  733  1 5th  St.  NW 
Ste  620,  Washington,  DC  20005. 

Florida  Prison  Legal  Perspectives 

Bi-monthly  newsletter  that  includes  court  rulings, 
administrative  developments  and  news  about  the 
Florida  DOC.  Yearly  sub:  $9  for  prisoners;  $15 
for  free  people  and  $30  for  professionals.  Write: 
FPLP,  PO  Box  660-387,  Chuluota  Florida  32766. 

Children  of  Incarcerated  Parents 

Works  to  stop  inteigenerational  crime.  Good  info  in 
three  areas:  education,  family  reunification,  and  ser- 
vices forparents  and  children.  Write:  Center  forChil- 
dren  of  Incarcerated  Parents,  PO  Box  41-286,  Eagle 
Rock,  CA  90041. 

November  Coalition 

Newspaper  published  4-times  a year  reporting 
on  information  related  to  ending  the  drug  war, 
releasing  prisoners  of  the  drug  war  and  restoring 
civil  rights.  Yr  sub:  $6  prisoners;  $25  free  people. 
Members  receive  the  Razor  Wire.  Write:  No- 
vember Coalition,  795  South  Cedar,  Colville,  WA 
99114. 


Hepatitis  C Awareness  News 
Hepatitis  C and  HIV/HCV  newsletter  free  on 
request.  Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 
Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 
issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  881,  Coquille,  OR  97423 . 

Amnesty  International 
Compile  information  about  prisoner  torture,  beat- 
ings, rape,  etc.,  to  include  in  reports  about  U.S. 
prisons  distributed  worldwide.  Write:  Amnesty 
International,  322  8th  Ave.,  New  York,  NY 
10001. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes  info 
about  injustices  resulting  from  mandatory  sentenc- 
ing laws.  FAMM-gi-am,  $10  yr  prisoners.  Write: 
FAMM,  1612  K Street  NW  #1400,  Washington 
DC  20006. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO 
Box  46276;  West  Hollywood,  CA  90046.  HIV 
Hotline  323-822-3838  (Collect  OK  from  pris- 
oners). 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  re- 
porting on  prisoner  issues  in  OR,  WA,  ID,  MT, 
UT,  NV  and  WY.  $7  yr  prisoners;  $15  all  oth- 
ers. Write:  WPP,  PO  Box  40085,  Portland,  OR 
97240.  Write  for  info  about  reports  related  to 
imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Legal  Research  ($19.95  value!) 

3.  Prison  Nation  ($19.95  value!) 

4.  Everyday  Letters  & Roget’s  Thesaurus  ($21.98  value!) 

Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by 

Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 
Comprehensive  and  easy  to  understand  guide  on  researching  the  law. 
Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions, 
library  exercises  and  practice  research  problems.  Especially 
valuable  for  novice  pro  se  litigants.  1005  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 

Herivel  and  Paul  Wright,  332  pages.  $19.95.  Exposes  the  dark 

side  of  America’s  Tock-em-up’  political  and  legal  climate.1041 

Everyday  Letters  For  Busy  People,  $15.99  AND  Roget’s  Thesaurus, 
$5.99.  $21.98  value!  See  the  description  of  these  two  books 
elsewhere  on  this  page.  1048  & 1045  


The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett,  Nolo  Press,  608  pages.  $34.99.  Explains 
what  happens  in  a criminal  case  from  being  arrested  to  sentencing,  & what  your  rights 
are  at  each  stage  of  the  process.  Uses  an  easy  to  understand  question  & 
answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  represent 
yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say  it,  where  to 
stand,  etc.  (written  specifically  for  civil  cases — but  it  has  much  mate- 
rial  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Main  Street  Books,  288  pages. 

$15.95.  Explains  the  writing  of  effective  com  plaints,  responses,  I 

briefs,  motions  and  other  legal  papers.  1035  |__1 

Law  Dictionary,  Random  House,  525  paggs.  $17.95.  Up-to-date  law  dictionaiy  includes 

over  8,500  legal  terms  covering  all  types  of  law.  Explains  words  with 

many  cross-references.  1036  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1 046  I 

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  1 1,000  words  listed  alphabetically 
linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  parts  of 
speech  shown  for  every  main  word.  Covers  all  levels  of  vocabu- 

lary  and  identifies  informal  and  slang  words.  1045  L_l 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  en- 
tries. $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  geo- 
graphical and  biographical  entries.  Includes  latest  business  I 

and  computer  terms.  1033  l__l 

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish.  All  entries 
listed  from  A to  Z.  Hundreds  of  new  words.  Includes  Western  F 
Hemisphere  usage.  1034  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info  on 
high  school,  vocational,  paralegal,  law,  college  and  graduate 
courses.  One  of  a kind  prisoner  resource.  1047  l__l 


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  j 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

:2.  Actual  Innocence  ($9.99  value)  • 

• 3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  j 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 

updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  OJ.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a "• 
I regular  basis.  Detailed  explanation  of  DN  A testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  ! 

conduct  and  the  system  that  ensures  those  abuses  continue.  1030  |__1 ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  ‘ 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 

; Includes  many  letters  to  government  agencies  and  officials.  ’ 

I Many  tips  and  guidelines  for  writing  effective  letters.  1048  I; 

' 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  |__1 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  L_1 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  L_1 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1007  L_l 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision-  P 
ing  yourself  as  being  a successful  and  respected  person.  1052  LL 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 

considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  l__l 

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  a 
lawyer’s  qualifications,  and  much  more.  1015  |__| 

Blue  Collar  Resumes,  by  Steven  Provenzano,  224  pages.  $11.99.  Includes  hun- 
dreds of  sample  resumes  for  every  type  of  job.  Can  help  you  to  get  on  your  feet 
when  released  by  identifying  opportunities,  what  work  is  best  for 
you,  and  how  to  present  your  strengths  to  an  employer.  1051  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  by  Melissa 
Palmer,  MD,  457  pages.  $16.95.  Describes  symptoms  & treatments  of  hepa- 
titis B & C and  other  liver  diseases.  Includes  medications  to 

avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  1__| 

AD  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahair,  303  pgs. 
$14.95,  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin, 
1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jackson,  this  anthol- 
ogy provides  a selection  of  some  of  the  best  writing  describing 

life  behind  bars  in  America.  1022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 

now  than  when  it  first  appeared  30  years  ago.  1016  |__| 

The  Politics  of  Heroin:  CIA  CompUcity  in  the  Global  Drug  Trade,  by 
Alfred  McCoy;  Lawerence  Hill  Books,  634  pages.  $32.95.  Latest  Edition  of 
the  scholarly  classic  documenting  U.S.  government 
involvement  in  dmg  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 

criminal  justice  system  perpetuates  race  and  class  inequality, 

creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev.  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a r~ 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  |__| 

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  anest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and  P j 
seizures,  surveillance,  asset  forfeiture  and  dmg  testing.  1008  |__1 I 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori- 

zation  form  for  a hard-cover  book  with  your  order!  1003  l__l 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry,  edited  by 
Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  1998,  264  Pages.  $19.95.  The 
Prison  Legal  News  anthology  that  in  49  essays  presents  a detailed 
“inside”  look  at  the  workings  of  the  criminal  justice  system.  1001  

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser  i I 
1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser.  I ~^\ 

1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser.  i 

2002  Index,  over  100  pages  $10.00  for  any  purchaser.  I 

2003  Index,  over  100  pages  $10.00  for  any  purchaser.  ■■ 

FREE  SHIPPING  ON  ALL  BOOK 
AMD  INDEX  <§«E1RS  WEIR  $155 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 


‘ Subscription  Bonuses 
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When  I first  saw  the  photo,  taken  at 
the  Abu  Ghraib  prison,  of  a 
hooded  and  robed  figure  strung  with  electri- 
cal wiring,  I thought  of  the  Sacramento, 
California,  cityjail. 

When  I heard  that  dogs  had  been  used 
to  intimidate  and  bite  at  least  one  detainee  at 
Abu  Ghraib,  I thought  of  the  training  video 
shown  at  the  Brazoria  County  Detention 
Center  in  Texas. 

When  I learned  that  the  male  prisoners 
at  Abu  Ghraib  were  forced  to  wear  women’s 
underwear,  I thought  of  the  Maricopa  County 
jails  in  Phoenix,  Arizona. 

And  when  I saw  the  photos  of  the  na- 
ked bodies  restrained  in  grotesque  and  clearly 
uncomfortable  positions,  I thought  of  the 
Utah  prison  system. 
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Abu  Ghraib,  USA 

by  Anne-Marie  Cusac 

Donald  Rumsfeld  said  of  the  abuse  when 
he  visited  Abu  Ghraib  on  May  13,  “It  doesn’t 
represent  American  values.”  But  the  images 
from  Iraq  looked  all  too  American  to  me. 

I’ve  been  reporting  on  abuse  and  mis- 
treatment in  our  nation’s  jails  and  prisons  for 
the  last  eight  years.  What  I have  found  is 
widespread  disregard  for  human  rights.  Sa- 
dism, in  some  locations,  is  casual  and  almost 
routine. 

Reporters  and  commentators  keep  ask- 
ing, how  could  this  happen?  My  question  is, 
why  are  we  surprised  when  many  of  these 
same  practices  are  occurring  at  home? 

For  one  thing,  the  photos  of  prison  abuse 
in  the  United  States  have  not  received  nearly 
the  attention  that  the  Abu  Ghraib  photos  did. 
And  maybe  we  have  so  dehumanized  U.S. 
prisoners  that  we  have  become  as  distant 
from  them  as  we  are  from  foreign  captives 
in  faraway  lands. 

In  February  1999,  the  Sacramento 
Sheriff’s  Department  settled  a class-action 
lawsuit  alleging  numerous  acts  of  torture, 
including  mock  executions,  where  guards 
strapped  prisoners  into  a restraint  chair,  cov- 
ered their  faces  with  masks,  and  told  the 
prisoners  they  were  about  to  be  electrocuted. 

When  I read  a report  in  The  Guardian 
of  London  of  May  14,  2004,  that  it  had 
“learned  of  ordinary  soldiers  who  . . . were 
taught  to  perform  mock  executions,”  I 
couldn’t  help  but  remember  the  jail. 

Then  there’s  the  training  video  used  at  the 
Brazoria  County  Detention  Center  in  Texas. 
In  addition  to  footage  of  beatings  and  stun  gun 
use,  the  videotape  included  scenes  of  guards 
encouraging  dogs  to  bite  prisoners. 

The  jail  system  in  Maricopa  County  is 
well  known  for  its  practice  of  requiring  pris- 
oners to  wear  pink  underwear,  and  it  is 
notorious  for  using  stun  guns  and  restraint 


chairs.  In  1996,  jail  staff  placed  Scott 
Norberg  in  a restraint  chair,  shocked  him 
twenty-one  times  with  stun  guns,  and  gagged 
him  until  he  turned  blue,  according  to  news 
reports.  Norberg  died.  His  family  tiled  a 
wrongfid  lawsuit  against  the  jails  and  subse- 
quently received  an  $8  million  settlement, 
one  of  the  largest  in  Arizona  history.  How- 
ever, the  settlement  included  no  admission 
of  wrongdoing  on  the  part  of  the  jail. 

The  Red  Cross  also  says  that  prisoners 
at  the  Abu  Ghraib  jail  suffer  “prolonged  ex- 
posure while  hooded  to  the  sun  over  several 
hours,  including  during  the  hottest  time  of 
the  day  when  temperatures  could  reach  50 
degrees  Celsius  (122  degrees  Fahrenheit)  or 
higher.”  Many  of  the  Maricopa  County  Jail 
system  prisoners  live  outdoors  in  tent  cities, 
even  on  days  that  reach  120  degrees  in  the 
shade.  During  last  year’s  heat  wave,  the  As- 
sociated Press  reported  that  temperatures 
inside  the  jail  tents  reached  138  degrees. 

Two  of  the  guards  at  Abu  Ghraib,  Ivan 
L.  (Chip)  Frederick  II  and  Charles  Graner, 
had  careers  back  home  as  prison  guards. 
Graner,  whom  The  New  York  Times  has  de- 
scribed as  one  of  “the  most  feared  and 
loathed  of  the  American  guards”  at  Abu 
Ghraib,  worked  at  Greene  County  Prison  in 
Pennsylvania.  According  to  a 1998  article  in 
the  Pittsburgh  Post-Gazette,  guards  at  the 
Greene  facility  behaved  in  ways  that  eerily 
anticipate  the  allegations  from  Abu  Ghraib. 

At  Abu  Ghraib,  according  to  the  inves- 
tigation Major  General  Antonio  M.  Taguba 
carried  out  on  behalf  of  the  U.S.  Army,  there 
was  “credible”  evidence  that  one  prisoner 
suffered  forced  sodomy  “with  a chemical 
light  and  perhaps  a broom  handle.”  The 
Taguba  report  says  U.S.  soldiers  were  in- 
volved in  “forcibly  arranging  detainees  in 
various  sexually  explicit  positions  for  pho- 
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Abu  Ghraib  (continued) 


tographing”  and  “forcing  groups  of  male  detain- 
ees to  masturbate  themselves  while  being 
photographed  and  videotaped.”  Guards  beat 
prisoners  and  wrote  insulting  epithets  on  their 
bodies. 

The  Post-Gazette  reported  that  guards  at  the 
Greene  County  prison  beat  prisoners,  sodomized 
prisoners  with  nightsticks,  and  conducted  “nude 
searches  in  which  every  body  orifice  is  exam- 
ined in  full  view  of  other  guards  and  prisoners.” 
A prisoner  claimed  that  guards  had  used  his 
blood  to  write  “KKK”  on  the  floor. 

Although  twelve  guards  eventually  lost  their 
jobs,  Graner  was,  according  to  The  New  York 
Times,  “not  involved  in  that  scandal.”  A lawsuit 
by  a prisoner  who  had  been  held  at  Greene  ac- 
cused Graner  of  beatings  and  other  mistreatment, 
though  the  lawsuit  ended  up  being  dismissed. 

Guy  Womack,  attorney  for  Graner,  told 
CNN,  “And,  of  course,  in  Abu  Ghraib  what  he 
did — which  was  bad  enough — is  he  was  follow- 
ing orders.  So  he  did  nothing  that  was  wrong. 
He  was  following  lawful  orders.”  Womack  failed 
to  return  several  telephone  calls  from  The  Pro- 
gressive requesting  comment. 

At  the  very  least,  Graner  moved  from  one 
prison  where  abuse  was  commonplace  to  an- 
other. Abu  Ghraib  was  a familiar 
environment. 

In  a Utah  prison,  Michael  Valent,  a men- 
tally ill  prisoner,  died  after  spending  sixteen 
hours  nude  in  a restraint  chair  in  March  1997. 
As  it  turns  out,  Valent’s  death  has  a connection 
to  Abu  Ghraib.  Lane  McCotter  was  serving  as 
the  director  of  the  Utah  State  Prison  system  on 
the  day  that  Valent  was  put  in  a restraint  chair. 
After  Valent  died,  McCotter  resigned.  Six  years 
later,  McCotter  was  in  charge  of  reconstructing 
Abu  Ghraib,  though  he  has  denied  involvement 
in  the  abuses. 

The  point  is  not  whether  McCotter  or 
Graner  are  personally  responsible  for  Abu 
Ghraib.  They  are  part  of  a well-established  sys- 
tem. 

In  another  incident  reported  by  Amnesty 
International  that  happened  during  McCotter ’s 
watch,  a prisoner  at  the  Utah  State  Prison  “was 
shackled  to  a steel  board  on  a cell  floor  in  four- 
point  metal  restraints  for  twelve  weeks  in  1995. 
He  was  removed  from  the  board  on  average  four 
times  a week  to  shower.  At  other  times  he  was 
left  to  defecate  while  on  the  board.  He  was  re- 
leased from  the  board  only  following  a court 
order.” 

A preliminary  injunction  banning  the  re- 
straint chair  in  Ventura  County,  California,  found 
that  jail  policy  “allows  deputies  to  require  re- 


strained arrestees  to  either  urinate  or  defecate 
on  themselves  and  be  forced  to  sit  in  their 
own  feces  or  ‘hold  it.’” 

The  practice  of  forcing  prisoners  to  soil 
themselves  allegedly  occurred  in  Iraq,  as 
well.  On  May  6,  2004,  The  Washington  Post 
published  a description  of  the  abuses  Hasham 
Mohsen  Lazim  said  he  had  endured  at  Abu 
Ghraib.  After  guards  beat,  hooded,  and 
stripped  him,  Lazim  said,  “Graner  hand- 
cuffed him  to  the  corner  of  his  bed,”  where 
he  remained  for  days.  “We  couldn’t  sleep  or 
stand,”  Lazim  told  the  paper.  “Even  to  uri- 
nate, we  had  to  do  so  where  we  sat.” 

A few  days  later,  the  Post  reported  simi- 
lar allegations  from  Umm  Qasr,  where  Satae 
Qusay,  a chef,  said  he  was  forced  to  “urinate 
on  himself  when  he  was  prohibited  from  us- 
ing bathrooms.” 

One  Iraqi  prisoner  says  he  was  force- 
fed  a baseball  and  claims  also  to  have  been 
urinated  on. 

While  most  of  the  allegations  from  Abu 
Ghraib  describe  the  torture  and  mistreatment 
of  men,  Iraqi  women  have  also  been  sub- 
jected to  rape  behind  bars,  according  to  The 
Guardian.  “Senior  U.S.  military  officers  who 
escorted  journalists  around  Abu  Ghraib  . . . 
admitted  that  rape  had  taken  place  in  the  cell- 
block  where  nineteen  ‘high-value’  male 
detainees  are  also  being  held,”  the  paper  re- 
ported in  May. 

Here,  too,  there  is  a resemblance  be- 
tween the  reports  coming  out  of  Iraq  and 
incidents  at  prisons  and  jails  in  the  United 
States.  In  1999,  Amnesty  International  re- 
ported, “Many  women  in  prisons  and  jails  in 
the  USA  are  victims  of  sexual  abuse  by  staff, 
including  sexually  offensive  language;  male 
staff  touching  inmates’  breasts  and  genitals 
when  conducting  searches;  male  staff  watch- 
ing inmates  while  they  are  naked;  and  rape.” 

“That  was  not  part  of  my  sentence,  to  . . 

. perform  oral  sex  with  the  officers,”  Tanya 
Ross,  who  was  jailed  in  Florida,  told  Date- 
line NBC  in  1998. 

Amnesty  International  has  reports  of 
“prolonged  forced  standing  and  kneeling”  in 
Iraqi  military  prisons,  as  well  as  allegations 
of  “the  excessive  and  cruel  use  of  shackles 
and  handcuffs”  at  Guantanamo.  Again,  the 
Iraqi  allegations  seem  almost  to  be  extracted 
from  earlier  Amnesty  International  writings 
on  human  rights  in  the  United  States. 

In  a 1998  report  on  the  treatment  of 
women  in  U.S.  prisons.  Amnesty  Interna- 
tional noted,  “International  standards  restrict 
the  use  of  restraints  to  situations  where  they 
are  necessary  to  prevent  escape  or  to  prevent 
prisoners  from  injuring  themselves  or  oth- 
ers or  from  damaging  property.  In  the  USA, 
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restraints  are  used  as  a matter  of  course.  A 
woman  who  is  in  labor  or  seriously  ill,  even 
dying,  may  be  taken  to  a hospital  in  hand- 
cuffs and  chained  by  her  leg  to  the  bed.” 

In  an  earlier  report  on  the  United  States, 
Amnesty  observed,  “In  Alabama,  prisoners 
have  sometimes  been  tied  to  a restraint  pole 
(known  as  the  ‘hitching  rail’)  as  punishment, 
sometimes  for  hours  in  the  sweltering  heat 
or  freezing  conditions.  At  Julia  Tutweiler 
Prison  for  Women  in  Alabama,  inmates  have 
been  handcuffed  to  the  rail  for  up  to  a day.” 

In  a deposition  from  the  case  Rivera  vs. 
Sheahan,  et  al.,  the  Cook  County  Jail  ac- 
knowledged that  it  would  shackle  a 
hospitalized  prisoner  who  was  in  a coma, 
reports  Amnesty. 

Abuses  of  restraints  in  the  United  States 
sometimes  involve  different  technologies 
from  those  apparently  in  use  among  some 
soldiers  in  Iraq  these  days.  According  to  a 
1996  U.S.  Department  of  Justice  lawsuit  fded 
against  Iberia  Parish  Jail  in  Louisiana,  one 
prisoner  allegedly  spent  eight  days  in  a re- 
straint chair.  A pretrial  settlement  led  the 
parish  to  stop  using  the  chair. 

In  Iraq,  the  Red  Cross  evaluated  people 
who  had  been  subjected  to  solitary  confine- 
ment, and  the  organization  discovered 
indications  of  psychological  damage.  The 
group’s  medical  delegate  said  Iraqi  prison- 
ers were  “presenting  signs  of  concentration 
difficulties,  memory  problems,  verbal  expres- 
sion difficulties,  incoherent  speech,  acute 
anxiety  reactions,  abnormal  behavior,  and 
suicidal  tendencies.  These  symptoms  ap- 
peared to  have  been  caused  by  the  methods 
and  duration  of  interrogation.” 

In  one  case,  an  Iraqi  prisoner  who  had 
been  “held  in  isolation”  proved  to  be  “unre- 
sponsive to  verbal  and  painful  stimuli.  His 
heart  rate  was  120  beats  per  minute  and  his 
respiratory  rate  eighteen  per  minute.  He  was 
diagnosed  as  suffering  from  somatoform 
(mental)  disorder,  specifically  a conversion 
disorder,  most  likely  due  to  the  ill-treatment 
he  was  subjected  to  during  interrogation.” 

Long-term  use  of  solitary  confinement 
happens  in  U.S.  prisons  all  too  often. 
Supermaxes  are  the  most  avid  users  of  the 
technique.  Prisoners  at  these  ultra-high-se- 
curity facilities  often  remain  in  isolation  cells 
for  nearly  twenty-four  hours  a day.  Ameri- 
can prisoners  also  find  long-term  isolation 
psychologically  traumatizing. 

The  San  Francisco  Chronicle  reported 
in  2000  on  a woman  who  had  spent  nearly 
four  years  in  the  hole  at  the  secure  housing 


unit  of  California’s  Valley  State  Prison  for 
Women.  She  claimed  to  have  had  no  human 
contact  except  for  food  trays  that  came 
through  a door  slot  and  threats  from  the 
guards  outside  her  cell.  She  also  said  that 
the  guards  often  denied  her  sanitary  pads  and 
toilet  paper. 

In  2001,  a class  action  lawsuit  filed  by 
prisoners  of  the  Supermax  prison  of 
Boscobel,  Wisconsin,  called  the  facility  an 
“incubator  of  psychosis”  and  alleged  that 
mental  illness  was  “endemic”  at  the  prison. 
A judge  ordered  the  removal  of  all  mentally 
ill  prisoners,  which  Ed  Garvey,  a court-ap- 
pointed attorney  in  the  case,  says  amounted 
to  “about  one-third  of  the  prisoners.”  Some 
of  the  prisoners  at  the  Boscobel  prison,  in- 
cluding those  who  had  the  most  severe 
reactions  to  their  isolation,  were  juveniles. 

“It  was  interesting  that  the  International 
Red  Cross  was  upset  that  prisoners  were  held 
more  than  thirty  days  in  isolation  and  for 
twenty-three  out  of  twenty-four  hours,”  says 
Garvey.  “In  Boscobel,  that’s  the  case  every 
day.  In  the  standards  of  the  International  Red 
Cross,”  the  prison  at  Boscobel  is  “out  of  com- 
pliance with  the  Geneva  Convention,  which 
doesn’t  apply  as  such,  but  it  gives  you  a 
measuring  stick.” 

The  Red  Cross  mentioned  deaths  in 
prison  in  Iraq,  and  the  Pentagon  is  now  look- 
ing at  the  deaths  of  at  least  thirty-three 
detainees  in  Iraq  and  Afghanistan.  Two  of 
these  deaths  have  already  been  ruled  homi- 
cides. 

Prisoners  have  died  in  U.S.  prisons  and 
jails  under  suspicious  circumstances,  as  well. 
U.S.  deaths  that  occurred  in  connection  with 
the  use  of  restraint  chairs  alone  numbered  at 
least  fifteen  by  2002,  according  to  Amnesty 
International.  The  Bureau  of  Justice  Statis- 
tics is  currently  compiling  information  on  the 
cause  of  death  in  custody  in  U.S.  prisons  and 
jails.  Prisons  and  jails  around  the  country  are 
self-reporting  the  data  as  part  of  the  bureau’s 
new  Death  in  Custody  Data  Collection  Pro- 
gram. In  U.S.  prisons,  in  200 1 through  2002, 
there  were  eight  known  homicides  against 
prisoners  in  custody  that  were  not  commit- 
ted by  other  prisoners.  In  U.S.  jails,  from 
2000  through  2002,  the  number  was  thirty. 
The  homicide  numbers  do  not  include  deaths 
that  result  from  such  factors  as  poor  medical 
treatment. 

How  could  such  things  happen  in  the 
United  States? 

For  one  thing,  since  the  early  1990s, 
American  prisons  have  acquired  a distinctly 
military  cast.  This  influence  is  evident  in 
boot-camp-style  punishment,  in  prison  tech- 
nology, and  also  in  prison  and  law 


enforcement  conferences  like  the  one  I at- 
tended in  1996.  That  conference  included 
long  discussions  on  the  ways  military  knowl- 
edge could  help  police  and  corrections  to 
control  crime.  The  sponsor  of  the  conference, 
the  American  Defense  Preparedness  Asso- 
ciation, was  at  the  time  sponsoring  other 
conferences  with  such  names  as  “Enhanc- 
ing the  Individual  Warrior,”  “Undersea 
Warfare,”  and  “Bomb  and  Warhead.” 

There  is  something  else  going  on.  Par- 
ticularly in  the  last  couple  of  decades,  with 
the  rise  of  ever-harsher  criminal  justice  laws, 
Americans  have  become  hardened  to  the 
people  we  put  in  detention  or  behind  bars. 
We  have  acquired  a set  of  unexamined  be- 
liefs: 1)  people  who  land  in  jail  deserve  to  be 
there;  2)  criminals  are  bad  people — almost 
subhuman — who  can’t  be  rehabilitated;  3) 
therefore,  punishment  can  be  as  harsh  as 
possible;  and  4)  we  don’t  need  or  want  to 
know  the  details.  These  beliefs  are  constantly 
reaffirmed — in  the  mouths  of  pundits,  in  our 
news  media,  in  our  TV  shows  and  movies, 
even  in  video  games.  They  may  help  to  ex- 
plain why  revelations  of  prison  and  jail  abuse 
in  the  United  States,  which  have  been  nu- 
merous in  the  past  two  decades,  can  fall  on 
deaf  ears  in  this  country  even  as  they  prompt 
protest  abroad.  The  revelations  at  Abu  Ghraib 
shock  us  because  our  soldiers  abroad  seem 
to  have  acted  out  behaviors  that  we  condone, 
yet  don’t  face  up  to,  at  home. 

In  conversations  over  the  past  few 
weeks,  I have  heard  outrage  and  anger  over 
the  abuse  at  Abu  Ghraib.  I have  rarely  heard 
such  reactions  in  connection  with  abuse  of 
prisoners  in  the  United  States. 

When  we  tolerate  abuse  in  U.S.  prisons 
and  jails,  it  should  not  surprise  us  to  find  U.S. 
soldiers  using  similar  methods  in  Iraq. 

George  Bush  said  he  was  exporting  de- 
mocracy to  Iraq,  but  he  seems  to  have  exported 
a much  uglier  aspect  of  American  public 
policy — some  of  the  most  sadistic  practices 
employed  in  the  U.S.  prison  system. 

The  Taguba  report  is  available  at 
www.msnbc.msn.com.  The  Amnesty  Inter- 
national reports  cited  here  are  all  available 
at  www.Amnesty.org.  The  leaked  Red  Cross 
report  is  available  at  image.guardian.co.uk/ 
sys-files/Guardian/documents/2004/05/11/ 
ICRCreport.pdf.  | 

This  article  is  reprinted  with  permission 
from  The  Progessive,  409  Main  St.  Madison, 
WI 53703.  www.progressive.org PLN has  re- 
ported all  of  the  incidents  mentioned  above 
in  previous  issues  of  PLN  when  they  oc- 
curred. 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 
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The  month  of  J une  saw  the  media  and 
the  Bush  administration  in  a mas- 
sive love  fest  over  the  death  of  Ronald 
Reagan.  While  it  is  generally  considered  bad 
form  to  speak  poorly  of  the  dead,  like  much 
of  American  domestic  and  foreign  policy, 
there  are  winners  and  losers  in  all  policy  de- 
cisions. Those  reaping  the  spoils  certainly 
find  nothing  to  criticize  in  those  who  made 
their  profits  and  political  gain  possible.  For 
the  losers  though,  it  is  a different  story. 

Few  media  sources  have  analyzed  the  last- 
ing impact  of  Reagan’s  legacy  on  prisoners 
and  the  criminal  justice  system.  After  some 
fifty  years  of  relative  stability,  the  nation’s 
prison  population  began  a rocketing  climb  that 
continues  to  this  day,  going  from  some  300,000 
state  and  federal  prisoners  to  over  2. 1 million 
state,  federal  and  jail  prisoners  today.  A figure 
that  grows  exponentially  each  day. 

Just  as  Reagan  signified  a war  on  orga- 
nized labor,  national  liberation  movements, 
women’s  rights  and  children,  prisoners  didn’t 
fare  much  better.  The  federal  Sentencing 
Guidelines  were  enacted  under  Reagan 
which  eliminated  parole  and  most  good  time 
reductions  for  federal  prisoners  and  sharply 
increased  all  federal  penalties,  including  re- 
instatement of  the  federal  death  penalty.  Most 
significantly,  the  1986  crime  control  act 
signed  by  Reagan  instituted  federal  manda- 
tory minimums  which  ensured  draconian 
sentences  for  relatively  minor  drug  offenses. 


From  the  Editor 

by  Paul  Wright 

Almost  all  of  these  regressive,  negative  mea- 
sures were  copied  by  the  states. 

But  “tough  on  crime”  was  only  for  poor, 
unorganized  criminals.  The  criminal  legacy 
of  the  Reagan  white  house  has  not  been  com- 
mented upon.  Attorney  General  Edwin 
Meese  (who  has  since  devoted  himself  to 
extolling  the  virtues  of  prison  slave  labor) 
defended  his  integrity  upon  leaving  office  by 
noting  he  had  not  been  indicted,  he  neglected 
to  mention  the  dozens  of  Reagan  adminis- 
tration officials  who  were  indicted  and 
convicted  on  assorted  corruption  charges. 
Charges  ranging  from  the  Iran  Contra  cover 
up  to  the  mundane  embezzlement  and  theft 
of  public  funds.  The  larger  crimes  of  the  ad- 
ministration, waging  an  illegal  war  in 
Nicaragua  that  left  50,000  people  dead,  sup- 
porting death  squad  regimes  throughout 
Latin  America,  flaunting  a ruling  from  the 
World  Court  finding  the  mining  of  Nicara- 
guan harbors  by  the  U.S.  to  be  in  violation 
of  International  Law  (who  would  have 
guessed?),  supporting  the  apartheid  regime 
in  South  Africa  and  much  more,  goes 
unremarked  upon  because  these  are  the  ev- 
eryday incidents  of  imperial  power.  That 
Reagan  started  his  political  career  as  a snitch 
for  the  FBI  when  he  was  president  of  the 
Screen  Actor’s  Guild  in  the  1950’s  and 
helped  ensure  Americans  accused  of  leftist 
beliefs  would  remain  unemployed  in  the  film 
industry  also  gets  little  comment  nowadays. 

Though  long  out  of 
office  and  a cold  corpse, 
Reagan’s  legacy  of  war  and 
repression  is  still  felt.  But, 
it  is  a mistake  to  ascribe  too 
much  for  a man  who,  after 
all,  played  a straight  man 
to  a chimpanzee  at  the 
height  of  his  film  career.  At 
every  step  of  the  way, 
Reagan’s  war  on  prisoners 
went  unchallenged  and  in- 
deed aided  and  abetted  by 
most  politicians.  As  Dan 
Baiun  notes  in  Smoke  and 
Mirrors,  an  excellent  history 
of  the  ‘ ‘War  on  Drugs,’  ’ it  was 
Tip  O’Neill,  a Democrat,  and 
speaker  of  the  JTouse  from 
Massachusetts  who  origi- 
nally proposed  the  federal 
mandatory  minimums  that 
Reagan  signed  into  law. 
Perhaps  with  Reagan’s 
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death  there  would  be  some  call  to  reexamine 
the  federal  sentencing  policies  that  were  en- 
acted into  law  in  his  administration.  To  date, 
the  silence  has  been  deafening. 

Lest  this  sound  overly  negative,  it  is 
worth  pointing  out  that  as  governor  of  Cali- 
fornia, in  1969  Reagan  instituted  that  state’s 
Family  Visiting  Program  which  allowed  pris- 
oners to  have  overnight  visits  with  their 
spouses,  children,  parents  and  siblings.  Prob- 
ably the  best  prison  program  ever  implemented 
in  modem  American  history.  Which  goes  to 
prove  that  when  a strong  political  movement 
exists  to  exert  pressure,  even  otherwise  reac- 
tionary politicians  will  bend  to  the  prevailing 
wind  and  do  the  right  thing. 

This  month’s  cover  story  notes  what  is 
not  news  to  PLN  readers,  namely  that  the 
abuse  occurring  in  Iraqi  prisons  under  the 
American  occupation  is  nothing  new  to 
American  prisoners.  All  the  specific  incidents 
mentioned  in  Ms.  Cusac’s  article  were  re- 
ported here  in  PLN  at  the  time  they  occurred. 
Unfortunately,  the  bulk  of  every  issue  of  PLN 
is  filled  with  similar  stories  of  abuse,  rape, 
murder  and  mistreatment  in  the  American 
gulag.  We  recently  expanded  to  48  pages  and 
we  don’t  lack  for  news  to  fill  our  pages. 

Which  brings  us  to  the  fact  that  while 
PLN  is  the  only  publication  in  the  US  dedi- 
cated to  reporting  on  the  human  rights  of  those 
detained  in  American  detention  facilities.  With 
4,000  subscribers,  and  eight  times  as  many 
readers,  we  need  to  expand  our  circulation  to 
increase  our  impact.  With  additional  funds  we 
could  undertake  more  significant  subscriber 
outreach  efforts  to  bolster  our  subscriber  base. 
Likewise,  even  with  48  pages,  there  is  a lot  of 
prison  and  jail  related  news  going  on  out  there 
that  we  are  still  lack  the  space  to  report.  If  you 
think  the  abuse  of  American  prisoners,  on 
American  soil,  by  American  government  em- 
ployees and  their  private  contractors  is 
something  that  deserves  to  be  documented, 
reported  and  disseminated  to  the  public  (in  and 
out  of  prison),  1 hope  you  take  a moment  to 
send  a donation  to  PLN  so  we  can  both  con- 
tinue our  work  and  expand  it. 

Letting  others  know  about  PLN  and  en- 
couraging them  to  subscribe  is  one  way  to 
help  us  expand  our  circulation.  Buying  gift 
subscriptions  is  another.  We  welcome  reader 
input  and  comments  on  all  topics.  Enjoy  this 
issue  of  PLN  and  please  make  a donation  if 
you  believe  our  work  is  worthy  of  your  sup- 
port. Like  another  magazine  says:  “Subscribing 
to  our  principles  isn’t  enough.”  | 
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Thirty  Three  Years  after  Attica: 

Many  more  Blacks  in  prison,  but  not  as  guards 

by  Peter  Wagner  and  Rose  Heyer 


In  September  1971,  thousands  of  pris- 
oners at  Attica  prison  in  rural  New 
York  State  rebelled,  taking  control  of  D-yard. 
Sixty-three  percent  of  the  prisoners  were 
Black  or  Latino,  but  at  that  time  there  were 
no  Blacks  and  only  one  Latino  as  guards. 
Seventy  percent  of  the  prisoners  were  urban, 
mostly  from  New  York  City,  but  80%  of  the 
guards  were  from  rural  New  York.  The  dis- 
parity between  the  keepers  and  the  kept 
increased  tensions  at  the  prison  by  inserting 
a cultural  gulf  between  guards  and  prison- 
ers, and  by  giving  Black  and  Latino  prisoners 
painful  evidence  that  their  fate  was,  in  part, 
determined  by  race. 

After  four  days  of  negotiations,  Gover- 
nor Rockefeller  ordered  an  assault  on  the 
prison,  turning  what  was  then  the  largest 
prison  rebellion  into  the  bloodiest.  Thirty- 
two  prisoners  and  11  guard  hostages  died, 
almost  all  in  the  retaking  of  the  prison. 

Attica  and  the  investigation  into  its 
causes  caused  a fundamental  reexamination 
of  correctional  policy  throughout  America. 
While  food,  mail  policies  and  rehabilitative 
programs  were  improved,  the  demand  for 
more  Black  and  Latino  staff  proved  to  be 
among  the  easiest  to  support  and  the  most 
difficult  to  implement.  Writing  in  1973  about 
“modern”  detention  facilities,  leading  scholar 
William  Nagel  well  summarized  the  response 
and  the  dilemma:  “To  avoid  a federal  Attica, 
the  Federal  Bureau  of  Prisons  is  now  fever- 
ishly attempting  to  recruit  black  staff,  but  its 
task  is  complicated  by  the  remoteness  of  its 
facilities.” 

By  1995,  the  latest  year  with  complete 
data,  the  prisoner  population  at  Attica  had 
increased  to  80%  Black  and  Latino,  but  out 
of  a total  staff  of  854,  the  number  of  Blacks 
had  only  risen  to  21  and  the  Latino  staff  to  7. 
Attica’s  staff  remains  96.7%  white  because 
Attica  itself  has  not  moved.  It  remains  in  a 
rural,  overwhelmingly  white  region  in  New 
York  State.  A situation  that  replicates  itself 
around  the  country. 

While  prisons  themselves  are  impossible 
to  move,  this  lesson  of  Attica  about  the  dan- 
gers of  prisoner-staff  disparities  has  been  lost 
in  the  rush  of  the  late  1980s  and  1 990s  to  build 
more  prisons.  Speculative  ideas  about  rural 
economic  development  have  trumped  safe  and 
rehabilitative  correctional  policy.  Two-thirds 
of  new  prisons  have  been  built  in  rural  areas 
despite  the  experience  at  Attica  and  despite 


the  research  showing  that  incarcerating  a 
prisoner  close  to  home  aids  family  visits  and 
helps  reduce  the  odds  a prisoner  will  re-of- 
fend  and  be  returned  to  prison. 

Prior  to  1980,  36%  of  prisons  were  in 
rural  areas,  although  only  20%  of  the  coun- 
try is  rural.  But  by  the  early  1990s  the  trend 
was  going  the  wrong  way,  with  60%  of  new 
prisons  being  built  in  rural  areas. 

Senior  federal  officials  explained  the 
results  to  Nagel  in  1973:  “In  the  rural  areas 
you  get  the  very  best  type  of  white,  mid- 
American  line  staff;  but  it  is  admittedly  more 
difficult  to  recruit  blacks  and  professional 
staff  which  are  available  in  the  cities.” 

Has  the  federal  Bureau  of  Prisons  or 
state  departments  of  correction  succeeded 
in  overcoming  the  difficulties  in  attracting 


The  Washington  State  Department 
of  Ecology  (DOE)  has  fined  the  state 
Department  of  Corrections  (DOC)  $60,000 
for  falsifying  water  pollution  reports.  The  fine 
was  levied  after  the  DOE  discovered  that  of- 
ficials at  the  McNeil  Island  Correction  Center 
(MICC)  near  Steilacoom,  Washington  had 
filed  numerous  false  wastewater  reports. 

Larry  Altose,  A DOE  spokesman,  said 
that  20  of  36  water  pollution  reports,  filed 
from  1999  to  2002  by  an  unnamed  MICC 
wastewater  treatment  plant  operator,  were 
falsified.  Several  of  those  reports  were  falsi- 
fied to  cover  up  pemiit  violations,  said  Altose. 

The  plant  processes  350,000  gallons  of 
wastewater  each  day.  The  wastewater  col- 
lects in  a reservoir  on  McNeil  Island.  In  one 
case,  fecal  coliform  levels  in  the  wastewa- 
ter were  four  times  the  acceptable  limit.  In 
other  cases,  the  wastewater  was  too  murky 


Black  staff  to  rural  prisons?  According  to  our 
analysis  of  prison  staffing  at  each  prison  op- 
erating in  1995,  the  answer  is  no. 

In  1995,  there  were  889  federal  and  state 
prisons  with  at  least  100  Black  prisoners.  After 
excluding  a handful  that  did  not  provide  the  race 
of  prisoners  or  staff,  we  were  able  to  identify 
only  64  prisons  where  the  percentage  of  staff 
that  were  Black  was  at  least  as  high  as  the 
percentage  of  the  prisoners  that  were  Black. 
Of  those  prisons,  not  one  was  outside  of  the 
South  or  the  urban  cities  of  the  North. 

Half  of  the  prison  cells  in  this  country 
are  filled  with  Black  citizens,  but  only  20% 
of  the  prison  jobs  are  held  by  Black  employ- 
ees. The  facts  make  you  wonder  if,  in  the  eyes 
of  the  American  justice  system,  every  race  has 
its  place?  | 


or  too  contaminated  to  carry  sufficient  oxy- 
gen to  sustain  fish  and  other  resident  aquatic 
life,  said  Pam  Jenkins,  the  Environmental 
Service  Director  for  the  DOC. 

The  problem  was  corrected  in  July  of 
2002,  and  the  plant  operator  who  filed  the  false 
reports  was  put  on  administrative  leave  with 
pay,  according  to  Jenkins.  Since  then,  the 
former  plant  operator  has  continued  to  draw 
his  $40,000  yearly  salary,  at  taxpayers’  ex- 
pense, without  ever  having  to  report  to  work. 

The  DOC  was  ultimately  fined  $60,000 
for  filing  the  bogus  reports.  Jenkins  said  she 
would  prefer  a negotiated  settlement,  such  as 
the  establishment  of  a wastewater  plant  train- 
ing program  with  periodic  audits  at  each 
Washington  prison,  over  the  DOC’s  actually 
having  to  pay  the  fine.  | 

Source:  The  Tacoma  News  Tribune 


The  Whitlow  Sanction:  Vol.  I By  Betty  Bradford  Byers 

In  this  suspense-thriller,  based  on  some  real  life  characters  and  events, 
you’ll  find  a cast  of  characters,  including,  con  men,  ex-cons,  ladies  of  the 
evening,  diabolical  killers,  FBI  agents.  Pi’s,  paramilitary,  active  military, 
former  politicians  & high-tech  specialists.  You’ll  visit  Florida,  New 
York,  Boston,  New  Orleans,  Atlanta,  Cayman  Islands  and  Paris,  France. 

531  pages,  soft  cover,  $20  postage  paid 
Write  for  info  about  Betty  Bradford  Byers’  other  action  packed  excit- 
ing novels:  Wired  for  Murder,  The  Big  Payback  & Wired  Straight. 
Order  from:  Banyon  Publishing,  PO  Box  3023,  Brandon,  FL  33509 
or  on  the  web  at:  www.banyonpublishing.com 
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Is  It  Criminal  to  Be  a Muslim  Civilian  or  Military  Prison  Chaplain? 

by  Matthew  T.  Clarke 


It  may  not  yet  be  criminal  to  be  a Mus- 
lim prison  chaplain,  but  they  are  cer- 
tainly being  singled  out  and  subjected  to  a 
heightened  level  of  scrutiny  in  the  New  York, 
federal  and  military  prison  systems.  This 
point  was  driven  home  by  the  arrest  on  Sep- 
tember 10,  2003,  of  Yousef  Yee,  a Muslim 
Army  Chaplain  at  Camp  Delta,  the  military 
prison  in  Guantanamo  Bay,  Cuba,  where  al- 
leged members  of  Al-Qaida  and  their  Taliban 
and  their  collaborators  are  held  in  isolation, 
torment  and  secrecy.  On  July  23,  2003, 
Ahmad  Al-Halabi,  25,  an  Air  Force  inter- 
preter at  the  camp  was  also  arrested  on 
espionage  charges. 

Yee,  who  was  returning  to  the  U S.  on 
personal  leave,  was  stopped  and  searched  by 
U.  S.  Customs  officials  at  the  Jacksonville 
(Florida)  Naval  Air  Station  after  disembark- 
ing the  military  fight  from  Guantanamo  Bay 
Naval  Station.  At  that  time,  Yee  was  in  pos- 
session of  a sketch  of  the  layout  of  some  of 
the  Camp  Delta  cells,  the  names  of  the  pris- 
oners in  the  cells,  and  the  names  of  which 
translator  is  to  be  used  for  which  prisoner. 
Such  information  is  considered  classified  as 
the  military  takes  great  care  to  ensure  that 
not  even  the  names  of  the  persons  being  held 
are  known  outside  of  Camp  Delta. 

Yee,  the  35-year-old  son  of  Chinese  im- 
migrants, was  born  James  Yee  and  raised 
Lutheran,  but  converted  to  Islam  after  assign- 
ment to  Saudi  Arabia  following  the  Gulf  War 
in  1 99 1 . A West  Point  graduate,  Yee  dropped 
out  of  the  Army  to  spend  four  years  studying 
Arabic  and  Islam  in  Syria  and  return  as  one 
of  the  few  Muslim  chaplains  in  the  Army. 
During  his  studies,  he  changed  his  name  to 
Yousef  and  married  a Syrian. 
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People  who  know  Yee  state  that  he  has 
always  opposed  terrorism,  preaching  that  it 
is  against  Islam  and  that  whoever  commits 
an  act  of  terrorism  must  be  brought  to  jus- 
tice (how  military  chaplains  reconcile  their 
religion  with  their  service  to  U.S.  imperial- 
ism is  another  topic).  He  is  known  as  an 
upbeat  man  of  strong  convictions  who  always 
gave  100%  of  himself.  However,  Yee  did  not 
see  eye-to-eye  with  the  military  intelligence 
interrogators  who  wanted  absolute  control  of 
the  prison  environment.  For  instance,  Yee 
managed  to  institute  the  playing  of  recorded 
traditional  Muslim  calls  to  prayer  multiple 
times  a day.  Interrogators  also  complained 
of  Yee’s  one-on-one  meetings  with  prison- 
ers as  interfering  with  their  attempts  to 
achieve  absolute  control  over  the  prisoners. 

Initially,  the  government  released  reports 
that  Yee  was  suspected  of  being  a traitor. 
However,  it  now  appears  that  the  documents 
were  merely  his  notes  in  which  he  tried  to 
keep  clear  who  was  whom  among  the  pris- 
oners and  which  translator  to  contact  for  a 
given  prisoner.  This  is  no  mean  feat  as  Camp 
Delta  has  around  660  prisoners  from  42  coun- 
tries who  speak  1 7 different  languages.  Yee 
was  held  in  isolation  at  a Navy  brig  in 
Charleston,  South  Carolina,  for  76  days,  the 
same  place  that  the  Army  is  holding  Yaser 
Esam  Hamdi,  an  American-born  Saudi 
former  Camp  Delta  prisoner  who  is  accused 
of  fighting  with  the  Taliban,  and  Jose  Padilla, 
an  American  who  converted  to  Islam  in 
prison  and  was  initially  accused  ofbeing  “the 
20th  9-11  hijacker”  but  is  currently  accused 
of  planning  to  explode  a radioactive  “dirty” 
bomb  in  the  U.S. 

On  October  10,  2003,  Yee  was  charged 
with  only  the  minor  offenses  of  dereliction 
of  duty  and  disobeying  a general  order  for 
transporting  classified  documents  without 
the  proper  cover  and  taking  classified  mate- 
rials to  his  home. 

Yee  was  released  from  the  Navy  brig  on 
November  25,  2003.  Military  law  experts 
unanimously  agree  that  this  meant  he  was 
no  longer  suspected  of  aiding  terrorists.  How- 
ever, rather  than  dropping  charges  against 
Yee,  the  prosecution  filed  new  charges  of 
adultery,  storing  pornography  on  his  work 
computer,  and  making  a false  statement  to 
investigators. 

At  a December  8, 2003,  Article  32  hear- 
ing (military  equivalent  of  a grand  jury ) held 
at  Fort  Benning  in  Georgia,  customs  inspec- 
tor Sean  Rafferty  testified  via  cell  phone  that 


Yee  was  carrying  a typewritten  list  of  the 
prisoners  detained  at  Camp  Delta  and  their 
interrogators  when  he  was  arrested.  He  also 
testified  that  the  document  was  not  labeled 
“secret”  or  “classified.”  However,  most  of 
the  testimony  focused  on  charges  of  adul- 
tery. After  being  given  immunity.  Navy  Lt. 
Karyn  Wallace,  36,  testified  that  she  had 
“maybe  20”  sexual  encounters  with  Yee 
while  she  was  posted  as  a health  and  safety 
officer  at  Guantanamo.  Adultery  carries  up 
to  a year  in  jail,  but  only  if  it  undermined 
military  order,  security,  or  discipline. 

Eugene  Fidell,  Yee’s  defense  attorney, 
bristled  at  restrictions  that  allowed  at  least 
twenty  prosecution  witnesses  to  testify  via 
telephone.  Calling  for  the  dismissal  of  the 
charges  against  Yee,  Fidell  noted  that  this 
Article  32  hearing  had  been  delayed  because 
the  prosecutors  had  mishandled  classified 
materials,  turning  them  over  to  the  defense. 

“If  they  don’t  know  what  is  classified, 
how’s  my  client  supposed  to  know?  They’re 
the  prosecutor  and  security  guys,  we’re  just 
a chaplain,”  said  Fidell. 

If  convicted  of  all  six  charges  against 
him,  Yee  faced  a maximum  of  13-years  in 
prison,  a dishonorable  discharge,  and  loss  of 
pay.  However,  the  more  typical  penalty  for 
such  minor  offenses  would  range  from  rep- 
rimands to  dismissal  from  the  armed  forces. 

By  January,  2004,  all  charges  against  Yee 
had  been  dropped  and  he  was  once  more  free. 
In  the  meantime,  the  torture  and  murder  of 
prisoners  at  Guantanamo  and  American  mili- 
tary run  prisons  in  Iraq  had  become  public 
knowledge. 

In  December,  2003,  the  espionage 
charges  against  Al-Halabi  were  dropped.  On 
May  12,  2004,  the  case  against  Al-Halabi 
collapsed  completely  when  military  judge 
Barbara  Brand  ordered  his  immediate  release 
from  prison  pending  the  outcome  of  his  court 
martial.  At  court  hearings  the  defense  pre- 
sented evidence  that  government 
investigators  drank  beer  as  they  opened  boxes 
of  evidence  supposedly  crucial  to  the  case 
and  then  covered  up  their  actions  with  posed 
photos.  The  shift  came  when  Suzan  Sultan, 
a military  investigator  no  longer  in  the  mili- 
tary who  had  worked  on  the  case,  came 
forward  to  Al-Halabi ’s  defense  team  and  gave 
a 74  page  statement  documenting  fabrication 
of  evidence  and  testimony,  the  withholding 
of  material  evidence  and  other  criminal  mis- 
handling of  the  case.  Prosecutors  denied  any 
wrongdoing.  Al-Halabi  is  working  as  a sup- 
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ply  clerk  on  Travis  Air  Force  Base  in  Cali- 
fornia pending  the  completion  of  his  trial. 

On  May  26,  2004,  Air  Force  Technical 
Sergeant  Marc  Palmosina,  the  lead  investi- 
gator who  oversaw  the  purported 
“investigation”  of  Al-Flalabi  was  criminally 
charged  by  the  Air  Force  with  multiple  counts 
of  raping  and  sodomizing  children  and  fail- 
ing to  safeguard  classified  documents. 
Prosecutors  have  motions  to  omit  any  men- 
tion of  Palmosina’s  legal  misdeeds  from 
Al-Flalabi’s  trial. 

This  is  especially  so  in  Al-Flalabi’s  case. 
Donald  Rehkopf,  one  of  Al-Hamadi’s  law- 
yers, said  that  on  two  occasions  Al-Flamadi 
complained  to  his  military  superiors  about 
the  conditions  under  which  the  detainees 
were  being  held.  Military  regulations  require 
that  human  rights  violations  be  reported,  in- 
stead, Rehkopf  notes  that  the  Air  Force  is 
using  Al-Halabi’s  complaint  about  the  pris- 
oners’ mistreatment  as  evidence  that  he  is 
“anti-American.”  Afterall,  what  patriotic 
American  would  possibly  question  the  tor- 
ture of  prisoners? 

“I  don’t  think  there’s  anything  sinister 
or  illegal  about  what  he  did.  1 think  the  First 
Amendment  sort  of  covers  that.  Free  speech 
hasn’t  gone  out  the  window  just  yet,” 
Rehkopf  said. 

Yee  and  al-Halabi’s  actions  may  indeed 
be  explained  by  other  less-than-treasonous 
intentions.  They  may  have  simply  become 
sympathetic  to  the  prisoners  and  desired 
to  get  word  out  to  their  families  that  they 
were  being  held  at  Camp  Delta’s  prison. 
The  sympathy  may  have  been  generated 
by  the  institutionalized  isolation  and  psy- 
chological and  physical  torture  of  the 
prisoners. 


Camp  X-Ray,  the  first  Guantanamo  Bay 
prison  for  prisoners  captured  in  Afghani- 
stan, was  opened  February  2,  2002.  The 
facilities  there  consisted  of  300  tiny  6 feet 
by  8 feet  kennel-like  cages  with  no  walls  in 
blocks  of  10  or  20.  Prisoners  were  not  al- 
lowed to  talk,  stand,  or  walk  around  the 
cage.  They  were  given  no  exercise  and  only 
allowed  to  shower  for  one  minute  once  a 
week.  The  only  amenities  in  the  cell  were 
two  blankets  and  a prayer  mat.  International 
pressure  by  human  rights  organizations  led 
to  the  construction  of  more  humane  quar- 
ters protected  from  the  elements. 

In  April,  2002,  the  300  prisoners  were 
transferred  to  the  newly-constructed  Camp 
Delta,  which  now  houses  around  660  pris- 
oners and  has  a maximum  capacity  of  1,000. 
Camp  Delta’s  cells  have  walls,  a toilet,  a 
sink,  and  a bunk. 

The  sole  stated  goal  of  Camp  Delta’s 
prison  is  the  collection  of  military  intelli- 
gence. A number  of  police  and  intelligence 
professionals  seriously  doubt  whether  the 
facility  is  succeeding  in  its  stated  goal.  From 
its  inception,  intelligence  officials  structured 
the  prison  to  keep  constant  psychological 
pressure  on  the  prisoners  in  an  attempt  to 
coerce  them  into  cooperating.  This  began 
with  the  crafting  of  the  designation  “illegal 
combatant,”  a term  which  has  no  meaning 
in  international  law.  The  Geneva  Conven- 
tion, which  covers  the  treatment  of  prisoners 
of  war  and  conquered  civilian  populations, 
grants  rights  to  all  categories  ofpeople  from 
a conquered  nation.  In  an  attempt  to  circum- 
vent those  rights,  the  U.S.  invented  a new 
unrecognized  category  not  mentioned  in  the 
Geneva  Convention.  The  idea  of  a prisoner 
without  a legal  status  is  rejected  by  the  In- 


ternational Committee  of  the  Red  Cross  and 
other  human  rights  organizations,  but  the  U.S. 
has  stuck  to  the  legal  fiction. 

The  methods  used  by  Camp  Delta  offi- 
cials to  coerce  cooperation  start  with  isolation 
and  total  control  of  the  environment.  The 
names  of  prisoners  are  not  released.  The  pris- 
oners are  kept  guessing  how  long  they  will  be 
imprisoned,  but  are  always  reminded  that  co- 
operation leads  to  improved  conditions  and  a 
quicker  expectation  of  release.  Prisoners  who 
cooperate  receive  more  exercise  time,  more 
or  better  food,  or  the  coveted  move  to  a 100- 
man  medium  custody  dormitory,  all  the  while 
hoping  that  they  might  earn  their  release  one 
day.  Meanwhile,  they  must  deal  with  inces- 
sant boredom  and  the  knowledge  that  not  even 
their  families  know  their  fate  while  receiving 
the  intended  message:  “If  you  don’t  talk,  you 
might  never  get  out,  even  if  you  are  never 
charged  with  a crime.”  The  Red  Cross  has 
protested  this  treatment  because  of  a serious 
psychological  deterioration  it  is  causing  to  the 
prisoners. 

The  psychological  torture  seems  to  be 
working.  Even  though  only  64  prisoners  have 
been  released — most  to  further  detention  in 
other  countries — over  80%  of  the  prisoners 
are  cooperating  according  to  military  officials. 
However,  a dark  downside  of  the  continuous 
psychological  stress  is  the  number  of  suicide 
attempts,  34  attempts  by  20  prisoners,  one  of 
whom  suffered  permanent  brain  damage:  An- 
other possibility  is  that  the  80%  who  are 
cooperating  are  not  terrorists  or  important 
Taliban  officials  and  have  little  to  tell,  but  are 
telling  all  they  know  or  what  their  captors  want 
to  hear.  Since  the  prison  has  tighter  security 
then  Auschwitz,  it  is  impossible  to  know. 

As  recent  revelations  from  the  Abu 
Gharib  prison  in  Iraq  reveal,  when  psycho- 
logical torture  is  not  sufficient  to  induce 
cooperation,  beatings,  electrocution  and  other 
old  fashioned  methods  long  used  by  the 
United  States  military  in  counter  insurgency 
wars  are  quick  to  be  utilized.  The  isolation  of 
the  prisoners  makes  abuse  inevitable  and 
likely.  Afterall,  if  the  prisoners  are  not  being 
mistreated,  why  hold  them  in  total  isolation 
with  no  right  to  redress? 

One  must  question  the  propriety  of  hold- 
ing prisoners  without  access  to  attorneys, 
consular  officials,  reporters,  courts  or  even  the 
charges  against  them.  This  violates  the  most 
fundamental  rights  guaranteed  by  the  U.  S. 
Constitution  and  international  law. 

Meanwhile,  the  witch  hunt  for  terrorist 
sympathizers  among  Muslim  prison  clergy 
continues  with  New  York  state  conducting  a 
purge  of  Muslim  prison  chaplains  [PLN,  Sept. 
2003,  p.  20],  and  the  military  and  federal 


Supreme  Court  Holds  Guantanamo  Detainees  Can 
Challenge  Detention 


On  November  10,  2003,  the  U.S  Su- 
preme Court  agreed  to  consider  whether 
16  detainees  who  are  suspected  of  al- 
Qaeda  or  Taliban  connections  can 
challenge  their  detention  in  U.S.  courts. 
The  court  will  not  decide  whether  the  de- 
tention of  the  two  Britons,  two  Australians, 
and  twelve  Kuwaitis  is  legal.  Instead,  it 
will  focus  on  whether  the  civilian  courts 
or  the  military  should  decide  the  legality 
of  foreign  terrorism  suspects  who  are  ar- 
rested overseas  and  held  outside  the  U.S. 
Lower  courts  ruled  that  U.S.  civilian 
courts  have  no  jurisdiction  in  such  cases. 
On  June  28,  2004,  the  court  held  that  the 


prisoners  can  challenge  the  legality  of 
their  detention  the  American  court  sys- 
tem. See:  Rasul  v.  Bush,  Case  No. 
03-334.  PLN  will  report  the  case  in  de- 
tail shortly. 

Meanwhile,  Defense  Secretary 
Donald  Rumsfeld  stated  that  the  intent 
of  detention  in  Camp  Delta  was  not  to 
try  the  detainees,  but  rather  to  “keep 
them  off  the  street”  for  the  remain- 
der of  the  open-ended  war  on 
terrorism.  The  International  Com- 
mittee of  the  Red  Cross  has 
criticized  the  detention  as  open- 
ended  and  lacking  in  due  process. 
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Is  It  Criminal?  (continued) 


prison  system  looking  into  both  its  Muslim 
chaplains  and  the  organizations  which  rec- 
ommended them.  Thorough  background 
checks  have  already  been  conducted  on  the 
65  contract  and  120  volunteer  Muslim  chap- 
lains who  serve  the  9,500  Muslim  federal 
prisoners  in  response  to  the  fear  of  terrorist 
sympathizers  organizing  a fifth  column  in  the 
U.S  prison  system. 

Even  though  a building  has  been  reno- 
vated and  a courtroom  prepared  for  military 
tribunals  (officially  called  “commissions”), 
no  Camp  Delta  prisoner  has  yet  been  tried. 
Ironically,  even  without  trials,  Camp  Delta 


may  be  accomplishing  its  purpose.  Military 
officials  report  that  just  the  threat  of  being 
sent  to  Cuba  is  enough  to  get  many  prison- 
ers being  held  elsewhere  to  cooperate. 

The  prosecution  of  people  like  Yee  and 
Al-Halabi,  who  by  all  accounts  do  not  ap- 
pear to  be  opponents  of  U.S.  imperialism, 
and  who  also  do  not  appear  to  have  actually 
committed  any  illegal  acts,  serves  as  an  in- 
timidation tactic  to  any  military  personnel 
who  may  be  inclined  to  speak  publicly  about 
the  torture  and  abuses  occurring  in  U.S.  mili- 
tary prisons.  However,  in  that  sense  the 
prosecutions  seem  to  have  failed  since  it  was 
a Military  Policeman  outraged  by  the  torture 
and  abuse  at  Abu  Gharib  who  exposed  that 
cesspool  of  inhumanity.  Just  as  it  was  an 


American  serviceman  who  exposed  the  My 
Lai  massacre  in  Viet  Nam  (Seymour  Hersh 
is  the  journalist  who  broke  both  stories).  The 
military  knows  that  while  it  has  the  power  to 
commit  unspeakable  atrocities,  it  can  do  so 
in  secret  only  when  the  people  carrying  out 
the  beatings,  murders  and  massacres  are  will- 
ing to  do  so  in  silence.  Prosecutions  like 
Yee’s  serve  as  a warning  that  any  breaking 
of  this  code  of  silence  will  be  punished.  | 

Sources:  The  Sim,  Columbus  Dispatch,  USA 
Today,  Seattle  Times,  AP,  Time,  Washington 
Post,  Counter  Punch,  Independent  ( UK), 
Chicago  Tribune,  Los  Angeles  Times,  Chris- 
tian Science.  Monitor,  New  York  Daily  News, 
New  York  Times. 


Virginia  Prison  Drives  Women  to  Depression  and  Suicide 

by  Gary  Hunter 


Overwhelming  depression  drove 
Shawana  West  to  hang  herself 
when  she  learned  that  she  was  being 
placed  in  the  Structured  Living  Unit  (SLU) 
at  Virginia’s  Fluvanna  Correctional  Cen- 
ter for  Women.  While  the  attempt  was 
unsuccessful  it  did  not  fail  to  make  a state- 
ment. 

What  kind  of  prison  strikes  this  kind  of 
despair  and  trepidation  into  prisoners?  Ac- 
cording to  SLU  prisoner  Laura  Brushingham 
it’s  the  kind  of  prison  that  keeps  you  in  con- 
stant fear  for  your  life. 

“We’re  forced  to  be  housed  with  our 
enemies,”  she  said,  “...fights  break  out  and 
they  still  house  the  same  individuals  again.” 
Brushingham  goes  on  to  say,  “we  are  being 
denied  showers,  ice,  hot  water,  hot  meals, 
religious  programs  [and]  educational  pro- 
grams.” 

Department  of  Corrections  (DOC) 
spokesman  Larry  Traylor  says  that  the 
women  get  showers,  ice  and  hot  water  daily 
unless  they  are  on  lockdown.  He  does  not 
say  how  often  these  lockdowns  occur  or  how 
long  they  last. 

Fluvanna’s  SLU  consists  of  two  wings 
which  hold  44  prisoners  apiece.  SLU  is 
touted  as  a step  up  from  Administrative  Seg- 
regation which  supposedly  houses  the  most 
problematic  prisoners.  Yet  some  prisoners 
seem  to  prefer  segregation  to  SLU. 

Ten  women  were  placed  in  segregation 
when  a riot  broke  out  between  guards  and 
prisoners  on  June  11, 2003.  Dana  Parson,  one 
of  the  segregated  prisoners  said  the  riot  re- 
sulted “after  an  officer  had  an  argument  with 
other  inmates  in  the  chow  hall.  The  wing  was 
very  uncontrollable.” 


Prisoners  assigned  to  SLU  stay  a mini- 
mum of  four  months  but  many  are  forced  to 
stay  longer  for  disciplinary  infractions. 

SLU  prisoner  Marguerite  Richardson 
describes  prisoners  as  “tense  and  nervous 
because  there  is  the  fear  that  it  [transfer  to 
SLU]  could  happen  to  anyone  because  the 
criteria  are  so  erratic  and  in  many  cases 
petty.” 

SLU  was  designed  to  be  a four-tier  pro- 
gram intended  to  improve  a prisoner’s 
behavior.  Results  show  that  the  program  also 
has  a fifth  level  that  causes  suicidal  behav- 
ior. West’s  hanging  was  only  one  of  three 
failed  suicide  attempts  directly  connected  to 
SLU. 

“Very  despondent  and  depressed,”  is  the 
way  Glenda  Bullock  described  Kathy 
Wigglesworth  just  before  Wigglesworth 
slashed  her  own  wrist  and  throat  after  learn- 
ing of  her  pending  transfer  to  SLU. 

“On  the  morning  of  July  4,  2003,  Ms. 
Wigglesworth  spoke  with  several  inmates 
about  being  distraught  and  that  nothing  in 
her  life  was  going  right,”  Bullock  said.  “She 
returned  to  her  cell  and  moments  later  her 
roommate  exited  screaming,  ‘she’s  cutting 
herself!”’ 

On  July  16, 2003  Sherri  Curry  sliced  her 
wrists  after  a confrontation  with  prison  staff. 
Curry  then  wandered  about  dazed  and  dis- 
oriented, her  arms  dripping  blood  as  she 
went. 

“I  had  honestly  lost  control  of  my 
senses,”  she  said  in  her  August  8 letter  to  the 
Richmond  Times  Dispatch.  But  when  a 
prison  nurse  slipped  and  was  injured  while 
trying  to  help  Curry,  officials  reassigned  the 
emotionally  distraught  prisoner  to  SLU. 


She  “should  be  held  responsible  for  the 
nurse  being  hurt,”  said  some  unnamed  prison 
officials.  These  same  officials  say  that  staff 
members  are  afraid  of  Curry. 

DOC  officials  call  SLU  a legitimate  cor- 
rectional tool  and  maintain  that  it  actually 
improves  prisoner  behavior.  DOC  spokes- 
man Larry  Traylor  defends  the  unit  saying, 
“Since  the  SLU  was  implemented,  we  have 
noted  a decrease  in  both  [disciplinary] 
charges  and  in  problematic  behavior  in  popu- 
lation settings.” 

His  comment,  however,  says  nothing  of 
the  safety  and  welfare  of  those  actually  as- 
signed to  SLU. 

Shawana  West  said  that  the  threat  of 
transfer  to  SLU  was  what  “pushed  me  over 
the  edge.” 

Traylor  had  no  comment  on  the  at- 
tempted suicides.  He  conveniently  cited  rules 
of  confidentiality  concerning  prisoner  medi- 
cal files. 

However,  Kent  Willis,  executive  direc- 
tor of  the  American  Civil  Liberties  Union 
(ACLU)  in  Virginia  gives  his  reaction  to  the 
abnormally  high  number  of  complaints  by 
prisoners  about  SLU. 

“We  are  concerned  that  it  may  not  be 
serving  the  function  that  it  was  intended,” 
Willis  said.  “It  seems  like  inmates  are  arbi- 
trarily being  placed  in  the  program  and  once 
there  being  denied  of  very  basic  rights.” 

Given  the  number  of  attempted  suicpfcig 
riots  and  the  forced  cohabitation  of  mortal 
enemies  who  can  deny  that  the  inevitable  cost 
for  some  SLU  prisoner  will  be  her  basic  right 
to  life?  | 

Source:  Richmond  Times  Dispatch 
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California  Agrees  to  Provide  Kosher  Prison  Diet  Program 

by  John  E.  Dannenberg 


The  California  Department  of  Correc- 
tions settled  a prisoner  civil  rights 
complaint  on  November  12,  2003  by  agree- 
ing to  accord  approved  kosher-observant 
Jewish  prisoners  a Kosher  Diet  Program 
(Program).  The  Program  provides  guidelines 
for  foods  used,  for  preparation  methods,  and 
for  sanitation  and  safety.  Additionally,  it  pro- 
mulgates rides  to  qualify  applicants,  monitor 
their  strict  conformance  to  Jewish  dietary 
laws  at  all  times  and  provide  for  Program 
inclusion  and  expulsion.  A Jewish  Chaplain, 
under  supervision  of  an  Orthodox  or  Con- 
servative rabbi,  shall  oversee  the 
determination  of  all  questions  related  to  the 
Program’s  implementation. 

Victor  Wayne  Cooper,  a kosher-obser- 
vant Jewish  prisoner  at  California  State 
Prison  (CSP),  Solano,  sued  prison  officials 
under  42  U.S.C.  § 1983  and42U.S.C.  § 2000 
(RLUIPA)  in  U.S.  District  Court  (N.D.  Cal.) 
to  obtain  wholesome  meals  consistent  with 
the  dietary  laws  and  obligations  of  the  Jew- 
ish faith.  The  complaint  was  fully  settled  by 
the  “Settlement  Agreement  and  Release  of 
All  Claims”  (signed  on  November  12,  2003 
by  [former]  CDC  Director  Edward  S. 
Alameida)  as  to  plaintiff  Cooper.  Signifi- 
cantly, the  Settlement  specifies  that  the 
Program  shall  also  be  made  available  to  all 
other  qualifying  Solano  prisoners  within  60 
days,  and  to  all  qualifying  CDC  prisoners 
within  two  years.  Providing  for  court  enforce- 
ment if  necessary,  the  Settlement  shall  remain 
in  effect  so  long  as  required  under  applicable 
law.  Any  injunction  that  might  yet  issue  in 
this  matter  shall  comply  with  the  Prison  Liti- 
gation Reform  Act,  18  U.S.C.  § 3626(A). 

IJie  well-crafted  twelve-page  Settlement 
provides  both  a sincere  consideration  of  ko- 
sher dietary  needs  of  observant  Jews  as  well 
as  methods  to  weed  out  disingenuous 
“wannabes.”  The  Program  requires  eligibil- 
ity to  be  determined  by  an  ordained  Jewish 
rabbi.  Each  Program  participant  must  sign  a 
Kosher  Diet  Agreement,  which  provides  spe- 
cifically that  (1)  a change  in  religious  diet 
may  be  declared  only  once  per  year;  (2)  a 
voluntary  withdrawal  from  the  Program  shall 
be  for  a minimum  of  one  year;  (3)  during 
meals,  no  food  other  than  that  served  under 
the  Program  shall  appear  on  the  participant’s 
food  tray;  (4)  participants  shall  not  collect 
kosher  food  items  in  their  cell  (other  than 
kosher  canteen  items);  (5)  participants  shall 
not  purchase  or  consume  any  non-kosher 
food  items  (canteen  purchases  will  be  moni- 


tored); (6)  no  portion  of  Program-provided 
food  may  be  shared  with  other  non-partici- 
pating prisoners;  (7)  participants  shall  not  eat 
foods  from  the  general  diet  that  are  not  ko- 
sher; (8)  one  written  warning  will  not 
terminate  participation,  but  a second  within 
6 months  will;  (9)  a rabbi  shall  determine 
such  a violation,  and  the  prisoner  may  con- 
fer with  the  rabbi  before  being  removed  from 
the  Program  for  such  cause. 

For  its  part,  CDC  will  institute  a new 
Kosher  Meal  Provision  Plan,  initially  at 
Solano,  and  elsewhere  within  two  years. 
Foods  used  (1)  shall  be  certified  (“U,”  “K,” 
“CRC”  or  other  recognized  symbol);  (2)  hot 
meals  shall  come  from  a certified  kosher 
source;  (3)  margarine,  mayonnaise  and  salad 
dressings  shall  be  certified  kosher,  as  shall 
be  baked  goods  and  whole  fresh  fruits  and 
vegetables;  (4)  fresh  milk  in  a sealed  carton 
shall  be  served  at  breakfast.  Preparation 
methods  specify  that  (1)  meals  shall  be  as- 
sembled and  heated  by  specially  trained  staff 
or  prisoner  workers  who  will  be  rabbi-certi- 
fied as  kosher  food-preparers;  (2)  a secured, 
separate  workstation  shall  be  assigned  ex- 
clusively for  the  assembly  of  kosher  trays; 
(3)  all  equipment  used  in  the  Program  shall 
be  clearly  labeled.  National  Sanitation  Foun- 
dation approved  and  shall  be  used  only  in 
the  preparation  of  kosher  meals;  (4)  pre-pack- 
aged kosher  food  items  shall  be  served  with 
the  seal  intact;  (5)  heating  shall  be  by  micro- 
waving,  steaming  or  re-hydrating;  (6)  said 
microwave  may  be  used  only  for  preparation 
of  kosher  foods. 

Meal  delivery  shall  be  with  disposable 
utensils  and  cups,  served  at  normal  meal 
times.  Food  temperatures  shall  be  monitored 
with  an  approved  thermometer  kept  in  the 
Kosher  Critical  Toolbox.  Kosher  preparation 
equipment,  containers,  utensils  and  dishes 
are  to  be  washed  separately  from  non-kosher 
items.  Detailed  plans  are  listed  for  cleaning, 
drying  and  sink-sanitizing. 

Meals  shall  consist  of  two  hot  meals  and 
one  bag  lunch,  with  special  provisions  for 
fasting  that  attends  designated  Jewish  obser- 
vances. Program  meals  will  have  a 
four-week-cycle  menu  developed  by  a regis- 
tered dietician,  consistent  with  recommended 
daily  allowances  set  by  the  Food  and  Nutri- 
tion Standard  of  the  National  Research 
Council. 

This  comprehensive  agreement  could 
serve  as  a template  for  other  prison  jurisdic- 
tions to  follow — both  for  its  strict  adherence 


to  kosher  dietary  needs  as  well  as  for  its 
Realistic  expectations  of  participants.  Coo- 
per was  represented  by  San  Francisco 
attorneys  Shiny  ung  Oh  of  Holme  Roberts  & 
Owen  and  Heather  B.  Nolan  of  Morrison  & 
Foerster.  See:  Cooper  v.  State  of  California, 
U.S.D.C.  (N.D.  Cal.,  San  Francisco  Division, 
Case  No.  C02-3712  JSW,  Settlement  Agree- 
ment and  Release  of  All  Claims,  November 
12,  2003.  ■ 


LEARN  TO 
PROTECT 
YOUR  RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your  basic 
human  rights  with  the  comprehensive 
litigation  guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  inmates  who  are 
unable  to  receive  help  from  a lawyer. 

WRITTEN  BY 

ROBERT  E.  TOONE 

A PROJECT  OF  THE 

SOUTHERN  POVERTY  LAW  CENTER 

COST  $10  (includes  shipping/handling) 

ORDER  A COPY 

Send  a check  or  money  order  to 

Protecting  Your  Heath  and  Safety 
Southern  Poverty  Law  Center 
P.O.  Box  548 

Montgomery,  AL  36101-0548 

Be  sure  to  include  your  name,  identification 
number  (if  any),  and  mailing  address.  If  using 
a credit  card,  please  include  the  type  of 
card  (VISA  or  Mastercard),  card  number,  and 
expiration  date.  Upon  request,  prison  law 
libraries  will  be  sent  a copy  at  no  cost.  WE 
DO  NOT  ACCEPT  ORDERS  BY  TELEPHONE. 

This  book  does  not  deal  with  legal  defense  against 
criminal  charges  or  challenges  to  convictions  that  are 
on  appeal.  Edition  last  revised  in  2002. 
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Tennessee  Prison  Audit  Blasts  DOC,  CCA  and  CMS 

by  Michael  Rigby 


AT  ennessee  Department  of  Correc- 
tions (TDOC)  performance  audit  for 
the  years  1997-2002,  released  by  the  state 
comptroller’s  office  in  September  2003 , reveals 
problems  with  prison  staffing,  pre-release 
preparation,  and  numerous  instances  of  con- 
tract violations  by  private  prison  contractors. 

A major  problem  revealed  by  the  audit 
is  the  retention  of  prison  guards.  The  aver- 
age guard  turnover  rate  in  2002  was  28%, 
up  1%  from  2001.  The  rates  were  much 
higher  in  some  instances.  The  Tennessee 
Prison  for  Women  had  a whopping  69%  turn- 
over rate  in  2002.  Two  prisons  in  West 
Tennessee,  where  industries  such  as 
Goodyear  and  Caterpillar  are  located,  also 
had  higher  than  average  turnover  rates.  One 
reason  for  low  retention  rates,  an  employee 
exit  survey  revealed,  is  comparatively  low 
pay.  For  instance,  all  four  prisons  in  Davidson 
County,  where  the  average  salary  for  jail 
guards  was  $3,500  higher  than  that  ofTDOC, 
suffered  higher  than  average  turnover  rates. 
The  warden  of  one  TDOC  prison  in 
Davidson  County  was  cited  as  saying  “the 
department  is  basically  a training  facility  for 
local  jails  because  an  individual  can  be 
trained  by  Corrections,  receive  work  experi- 
ence, and  then  leave  for  more  money  by 
working  at  county  sheriffs’  offices.”  The  exit 
surveys  for  2000-2002  revealed  that  roughly 
two  thirds  of  TDOC  guards  left  within  2 
years  of  being  hired.  This  is  especially  prob- 
lematic as  “the  department’s  personnel 
director  indicated  that ...  it  takes  the  depart- 
ment about  three  years  to  recover  the  cost,” 
of  recruiting  and  training  new  guards.  Other 
reasons  cited  for  the  low  retention  rates  were 
employee  dissatisfaction  with  supervisors, 
“burn  out,”  and  low  job  prestige. 

The  audit  also  found  that  more  needs  to 
be  done  to  prepare  prisoners  for  release.  The 
TDOC  has  120  beds  designated  for  manda- 
tory 90  day  pre-release  programs  at  3 prisons, 
a yearly  capacity  of 480.  Eleven  other  prisons 
offer  a voluntary  10-11  week  pre-release  pro- 
gram, and  the  Tennessee  Prison  for  Women 
offers  a voluntary  4 week  program.  By  con- 
trast, in  the  first  10  months  of  fiscal  year  2003, 
4,054  prisoners  were  released  from  TDOC 
prisons.  Another  3,253  prisoners  in  TDOC 
custody  were  released  from  local  jails,  presum- 
ably with  minimal  pre-release  services. 

The  audit  recommended  the  TDOC 
should  “work  toward  implementing  a com- 
prehensive release  program ...  [and]  monitor 
short-  and  long-term  outcomes,  including 


tracking  recidivism  rates.”  Even  with  the 
above  glaring  deficiencies,  the  audit  noted 
that  the  TDOC  pre-release  program  still  met 
American  Correctional  Association  (ACA) 
accreditation  standards. 

The  audit  further  noted  that  some  pris- 
ons are  consistently  out  of  compliance  with 
the  health  services’  Continuous  Quality  Im- 
provement (CQI)  program  standards.  CQI,  a 
result  of  the  Grubbs  court  case,  is  a quality 
assurance  program  implemented  to  central- 
ize oversight  ofTDOC  medical  services.  The 
audit  noted  that  noncompliance  with  CQI 
standards  could  negatively  affect  the 
department’s  ability  to  “perform  trend  analy- 
ses to  assess  infection  control;  review  the 
distribution  of  medication;  and  properly  di- 
agnose and  treat  mental  illness,  tuberculosis, 
hepatitis,  H1V/A1DS  and  other  STD’s,  and 
chronic  diseases.” 

In  1 999,  the  TDOC  doled  out  $275,927 
to  install  a security  fence  with  infrared  sens- 
ing capability  around  the  West  Tennessee 
State  Prison.  The  infrared  system  was  de- 
signed to  detect  movement  by  sensing  body 
heat.  It  was  soon  discovered,  however,  that 
the  system  could  not  detect  body  heat  on 
warm  days,  possibly  facilitating  escapes.  The 
contractor’s  inability  to  rectify  the  problem 
necessitated  replacement  of  the  entire  fence. 
Still,  the  attorney  general’s  office  decided  that 
“it  was  not  cost-effective  for  the  state  to  seek 
restitution,”  even  though  the  installing  con- 
tractor had  provided  a written  guarantee  “that 
the  system  would  meet  or  exceed  design 
specifications.” 

Tennessee  has  gone  farther  in  privatiz- 
ing its  prisons  than  any  other  state  in  the 
country.  In  fiscal  year  2002-2003  it  paid  over 
$54  million  for  contractor  services,  includ- 
ing $3,570,738  to  Mental  Health 
Management  (MHM);  $27,608,876  to  Cor- 
rectional Medical  Services  (CMS); 
$22,363,233  to  Corrections  Corporation  of 
America  (CCA);  and  $4 1 ,3 10  to  the  ACA  for 
the  accreditation/reaccreditation  of  4 prisons. 
However,  all  the  evidence  suggests  that  the 
state  is  not  getting  what  it  pays  for.  MHM, 
for  instance,  was  found  to  be  noncompliant 
in  a number  of  areas,  including  failure  to 
monitor  mental  health  patients  or  provide 
proper  progress  notes;  cancelled  medication 
clinics;  prisoners  treated  by  unqualified  staff; 
missing  records,  delayed  record  review,  and 
improper  patient  assessment;  patients  pre- 
scribed treatment  without  being  seen; 
improperly  written  psychiatric  orders;  fail- 


ure to  provide  continuous  care;  late  comple- 
tion of  work  by  providers;  no  protocol  for 
schedule  IV  drugs;  and  staff  not  completing 
TDOC  mandated  training.  The  audit  noted 
that  MHM’s  contract  noncompliance  “con- 
tributed to  multiple  failed  annual  inspections 
at”  the  Northeast  Correctional  Complex. 

Numerous  instances  of  contract  non- 
compliance  were  reported  against  CMS  as 
well.  Violations  included  failure  to  set  up 
chronic  clinics,  monitor  chronically  ill  pris- 
oners, or  establish  treatment  plans;  failure 
to  set  up  and  schedule  optometry  clinics  or 
administer  optometry  services;  failure  to  ad- 
equately maintain  health  records  and  properly 
screen  for  infectious  diseases;  routinely  un- 
derstaffed infirmaries;  staff  working  before 
completing  TDOC  training;  not  document- 
ing DNA  testing;  not  consistently 
documenting,  filing,  or  signing  Medical  Ad- 
ministration Records  (MARs);  lack  of 
provider  information  and  late  filing  of 
MARs;  not  including  warnings  or  labeling 
medication  doses;  failure  to  perform  minor 
surgeries  in  prison  clinic,  perform  timely 
periodic  health  appraisals,  or  provide  times 
and  professional  titles  in  medical  charts;  fail- 
ure to  contract  neurology  and  GI  services; 
failure  to  administer  dental  services;  and  fail- 
ure to  document  or  properly  document  initial 
health  screening  upon  intake.  The  audit  also 
noted  that  CMS  failed  to  properly  collect  co- 
pays which  cost  the  TDOC  an  estimated 
$5,000.  It  should  be  noted,  however,  that  it 
is  probably  not  cost-effective  to  collect  co- 
pays in  the  first  place. 

CCA,  which  operates  the  South  Central 
Correctional  Facility  (SCCF)  and  the 
Hardeman  County  Correctional  Facility 
(HCCF),  was  found  to  be  noncompliant  in 
many  areas.  A random  sample  of  recently 
hired  personnel  found  that  1 employee  had 
no  proof  of  education  and  4 had  no  drivers 
license;  2 were  hired  without  proper  docu- 
mentation; 4 of  5 senior  guards  were  hired 
without  meeting  contract  requirements;  new 
guards  were  not  cleared  by  mental  health 
professionals;  and  missing  criminal  back- 
ground checks.  The  audit  also  found 
numerous  instances  of  unstaffed  positions, 
some  of  them  critical.  Additionally,  CCA 
would  have  been  noncompliant  in  hiring 
SORT  team  members  without  the  requisite 
training  experience  had  the  TDOC  not 
granted  a policy  exemption. 

CCA’s  failure  to  purchase  uniforms  from 
the  state,  the  audit  noted,  is  costing  taxpay- 


July  2004 


12 


Prison  Legal  News 


ers.  To  reduce  prisoner  idleness,  the  TDOC 
has  set  goals  to  employ  a certain  number  of 
prisoners  in  specific  areas.  The  goal  of  The 
Rehabilitative  Initiative  in  Corrections 
(TRICOR),  which  produces  prisoner  uni- 
forms, is  to  employ  10%  ofTDOC  prisoners. 
However,  it  has  been  able  to  employ  only 
about  5%,  in  part  because  CCA  has  failed  to 
purchase  its  prisoner  uniforms  from 
TRICOR.  The  audit  does  not  say  if  CCA  is 
buying  uniforms  elsewhere  or  simply  not 
buying  them,  thereby  increasing  their  profit 
by  making  prisoners  go  without.  The  audit 
did  say,  however,  that  CCA’s  failure  to  buy 
uniforms  from  TRICOR  “equates  to  a loss 
of  inmate  training  opportunities  and  jobs  for 
the  Department  of  Corrections.  Furthermore, 
“If  this  scenario  continues,  the  department 
and  ultimately  taxpayers  will  incur  the  ex- 
penses for  providing  alternative  activities  and 
staff  to  manage  programs  for  inmates  since 
the  department  is  mandated  to  prevent  in- 
mate idleness.” 

MHM,  CMS,  and  CCA  continually 
failed  to  comply  with  proposed  staffing  lev- 
els, which  suggests  that  “the  department  is 
getting  less  than  it  paid  for,”  and  that  pris- 
oner care  may  suffer.  Not  meeting  proposed 
staffing  levels  does,  however,  increase  the 
contractor’s  profit.  In  calendar  year  2002, 
CMS  fell  short  of  its  primary  care  obliga- 
tions by  681  hours,  and  dental  service 
obligations  by  1,538  hours.  CCA  failed  to 
fill  vacant  positions  in  the  allotted  time.  At 
SCCF  security  staffing  levels  were 
noncompliant  for  a total  of 2,294  days.  This 
money  is  a taxpayer  giveaway  as  these  con- 
tractors are  being  paid  for  services  they  are 
not  providing.  This  also  calls  into  question 
any  “savings”  made  by  privatizing. 

Accordingly,  one  of  the  audit’s  main 
criticisms  was  the  failure  ofTDOC  to  assess 
liquidated  damages  against  prison  contrac- 
tors for  nonperformance,  even  in  light  of 
these  blatant  contract  violations.  As  of  June 
2002,  no  damages  had  been  assessed  against 
CMS.  However,  “after  multiple  meetings  and 
various  memoranda  were  issued,”  CMS  was 
fined  $8,000  in  November  2002  and  $1,250 
in  June  2003 — a trivial  amount  considering 
CMS’s  $26.6  million  dollar  contract.  It’s  no 
wonder  that  in  other  states  CMS  has  found  it 
more  profitable  to  take  the  sanctions  than  com- 
ply with  the  contract.  The  audit  reported  that 
no  damages  had  been  assessed  against  CCA 
for  its  numerous  contract  violations.  Failure 
to  enforce  contract  compliance  is  an  ongoing 
issue  with  private  prison  contractors.  No  state 
has  indicated  a willingness  or  the  ability  to 
either  monitor  or  enforce  contract  compli- 
ance with  private  prison  companies. 


In  light  of  these  findings,  the  audit  rec- 
ommended, among  other  things,  that  the 
TDOC  assess  damages  against  contractors 
for  noncompliance,  including  failure  to  ad- 
here to  proposed  staffing  patterns;  enforce 
contract  obligations;  review  areas  of  non- 
compliance  before  renewing  contracts;  and 
force  CCA  to  purchase  prisoner  uniforms 
from  TRICOR. 

Of  note,  Appendix  I of  the  audit  gives 
information  concerning  compliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
including  federal  funds  received  by  the 
TDOC  (information  necessary  to  state  a 
claim  for  violations  of  the  Religious  Land 
Use  and  Institutionalized  Persons  Act  and 


the  Rehabilitation  Act);  prisoner  program  par- 
ticipation and  job  assignment  by  ethnicity; 
population  ethnicity  (48.5%  Black,  50% 
White,  1.5%  other,  presumably  Latinos  are  be- 
ing counted  as  “white,”);  and  the  number  and 
disposition  of  prisoners’  Title  VI  actions 
against  the  TDOC  for  the  years  1999-2002. 

Get  a copy  of  the  audit  on-line  at 
www.comptroller.state.tn.us/sa/reports/index.html, 
or  by  writing  to  Comptroller  of  die  Treasury,  Divi- 
sion of  State  Audit,  1500  James  K.  Polk  Building, 
Nashville,  Tennessee  37243-0264.  | 

Sources:  Tennessee  Department  of  Correc- 
tions Audit  (September  2003),  The  Associated 
Press,  www.knoxnews.com 


Oklahoma  Man  Misidentified  As  Pedophile 
Awarded  $3.7  Million 

by  Michael  Rigby 


A jury  has  awarded  $3.7  million  in 
lamages  to  an  Oklahoma  man 
who  was  falsely  labeled  a sexual  predator 
after  NewsOK.com,  a Web  site  operated 
jointly  by  The  Daily  Oklahoman  and  Okla- 
homa City  television  station  KWTV,  listed 
his  home  address  as  the  residence  of  a 
known  pedophile. 

The  award,  returned  by  a Creek  County 
jury  on  September  18,  2003,  consists  of 
$200,000  in  actual  damages  and  $3.5  mil- 
lion in  punitive  damages  against  defendants 
Oklahoma  Publishing  Co.  (publisher  of  The 
Daily  Oklahoman),  Griffin  Television  OKC 
(owner  of  KWTV),  and  NewsOK  LLC. 

Patrick  Stewart,  an  ordained  minister 
who  has  apparently  never  been  convicted 
of  a crime,  learned  from  his  11-year-old 
daughter  that  his  neighbors  thought  he  was 
a sexual  predator.  Upon  returning  home 
from  school  noticeably  distraught,  the  girl 
told  Stewart  that  a classmate  had  declined 
to  attend  her  birthday  slumber  party  because 
a pedophile  apparently  lived  at  her  house, 
said  a statement  released  from  the  office  of 
Stewart’s  Tulsa  attorney,  Doug  Stall. 

Stewart,  46,  relocated  to  Collinsville, 
Oklahoma  in  May  200 1 . An  area  resident 
later  learned  from  NewsOk.com  that  a sex 
offender  supposedly  lived  at  Stewart’s  ad- 
dress. In  February  2002  she  made  fliers 
containing  this  information  and  distributed 
them  to  other  area  residents,  said  Stall. 

Robert  Nelon,  attorney  for  the  defen- 
dants, said  that  NewsOK.com  had  received 
the  sex  offender  database  via  e-mail  from  the 
Oklahoma  Department  of  Corrections.  The 
database  wrongly  listed  Ron  Wesley  Lyon,  a 


convicted  pedophile,  as  living  at  Stewart’s  ad- 
dress. 

Stewart’s  attorneys  contended  that  his 
reputation  was  ruined  and  that  he  feared  the 
misidentification  would  lead  to  violence 
against  him  or  his  family. 

“They  had  no  idea  who  did  or  did  not 
believe  they  were  sex  offenders,”  said  Stall. 
“You  can  understand,  as  well  as  I can,  it  would 
not  be  a pleasant  experience  to  wonder  who 
in  your  neighborhood  is  a sex  offender.” 

Stewart  was  represented  by  Douglas  E. 
Stall  of  the  Tulsa,  Oklahoma  firm  Latham, 
Stall,  Wagner,  Steele  & Lehman;  and  Steven 
E.  Chlouberof  the  Tulsa  firm  Fuller,  Chlouber 
& Frizzell.  See'.  Stewart  v.  The  Oklahoma  Pub- 
lishing Co.,  Case  No.  CJ-02-00490  (Creek 
Co.,  Okla.,  Dist.  Ct.).  ■ 

Source:  Tulsa  World,  The  National  Law  Jour- 
nal 
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Overcrowding  Forces  Alabama  Prisoners  Into  Private  Prison  Web 

by  Gary  Hunter 


Court  orders  have  forced  Alabama 
to  reduce  the  number  of  prisoners 
in  its  county  jails  and  send  half  of  its  prison 
population  to  two  other  states.  Until  recently 
the  Alabama  Department  of  Corrections 
(DOC)  had  crammed  28,000  prisoners  into 
cell-space  designed  to  hold  half  that  many. 

On  June  27, 2003  the  Birmingham  News 
reported  that  overcrowding  in  county  jails  had 
become  so  intolerable  that  Montgomery 
County  Circuit  Judge  William  Sashy  ordered 
officials  to  cut  their  populations.  The  Julia 
Tutwiler  Prison  for  Women  was  placed  under 
preliminary  injunction  after  being  cited  for 
Eighth  Amendment  violations  by  the  United 
States  District  Court  for  the  Middle  District 
of  Alabama.  (PLN  Sept.  2003)  Violations,  ac- 
cording to  Judge  Myron  Thompson,  showed 
that  Tutwiler  was  overcrowded,  understaffed, 
inadequately  ventilated  and  a generally  dan- 
gerous place  to  live. 

Meanwhile  at  the  capitol,  lawmakers 
scurried  to  approve  an  emergency  package 
for  the  survival  of  the  state’s  prison  system 
after  being  threatened  with  a special  session 
by  Governor  Bob  Riley.  The  $25  million 
package  was  literally  an  eleventh-hour  deal, 
approved  minutes  before  midnight,  at  the  end 
of  the  regular  session,  on  June  18,  2003. 

Politicians  pouted  and  grumbled  but 
Prison  Commissioner  Donal  Campbell  in- 
sists that  funding  was  vital.  Without  the  $25 
million  Alabama  lacked  the  money  to  pay 
prison  employees. 

“It  would  be  several  hundred  employ- 
ees and  several  thousand  inmates,  up  to  7,000 
inmates  that  would  not  be  funded  in  next 
year’s  budget,”  Campbell  said.  “I  don’t  know 
where  they  would  go.  I know  it  would  mean 
we  would  not  have  the  money  to  house 
them.” 

These  ultimatums  forced  Alabama  to  en- 
ter its  first  ever  contracts  with  private  prison 
vendors. 

Just  across  the  border,  in  Tutwiler,  Mis- 
sissippi, sat  an  1,100-bed  prison  with  only 
40  prisoners.  Corrections  Corporation  of 
America  opened  the  Tallahatchie  County 
Correctional  Facility  (TCC)  in  2000  at  a cost 
of  $35  million  but  had  been  unable  to  fill  it 
until  now.  On  June  16,  2003  Alabama  DOC 
publicly  announced  its  intention  to  relocate 
1,400  male  prisoners  to  TCC.  The  news  came 
as  a boon  to  all  three  parties  involved.  Ala- 
bama needed  the  space,  Mississippi  needed 
the  jobs  and  CCA  needed  to  fill  the  prison 
that  has  sat  virtually  empty  for  the  last  three 


years  because  of  poor  business  speculation. 
The  company  had  been  banking  on  a contin- 
ued increase  in  incarceration,  an  increase  that 
occurred  but  at  a time  when  many  states  had 
increased  their  own  prison  capacity  by  build- 
ing more  prisons.  Instead,  CCA  was  faced 
with  bankruptcy  until  the  Federal  Govern- 
ment bailed  them  out  of  their  financial 
difficulties.  (PLN  May  2002). 

CCA  is  charging  Alabama  $27.50  per- 
day,  per-prisoner  for  a no  frills  package  which 
offers  no  programs  other  than  recreation  and 
religious  services.  Jimmy  Turner,  vice  presi- 
dent of  operations  for  CCA,  says  TCC  has 
full-time  doctors  and  nurses  but  admits  that 
any  prisoners  who  become  seriously  ill  will 
be  sent  back  to  Alabama. 

TCC  originally  housed  over  300  pris- 
oners from  Wisconsin  and  was  intended  to 
bolster  the  job-starved  Mississippi  residents. 
But  hopes  quickly  faded  when  those  prison- 
ers were  moved  to  Minnesota  and  most  of 
the  guards  were  laid  off.  The  first  300  men 
from  Alabama  arrived  at  TCC  in  mid-July, 
2003. 

Meanwhile,  the  women  in  Tutwiler 
prison  may  be  exchanging  one  problem 
prison  for  another.  Nearly  300  female  pris- 
oners were  sent  to  Southern  Louisiana 
Correctional  Center  (SLCC)  in  Basile  Loui- 
siana in  an  attempt  to  comply  with  Judge 
Thompson’s  order  to  reduce  the  Alabama 
population.  But  SLCC  has  had  troubles  of 
its  own.  In  July  1997  there  was  a riot  at  the 
prison.  Two  months  later  five  transfer  pris- 
oners from  the  Idaho  DOC  cut  a hole  in  the 
fence  and  escaped.  Four  were  recaptured  but 
one  is  still  at  large. 

When  Idaho  sent  a monitor  to  the  facil- 
ity his  audit  showed  that  the  warden  only 
spent  two  days  a week  at  the  prison.  Cell 
windows  had  been  painted  over  so  that  pris- 
oners were  completely  deprived  of  natural 
sunlight.  The  audit  also  noted  that  prison  staff 
were  inadequately  trained.  By  January  1998, 
less  than  eight  months  after  they  arrived,  all 
Idaho  prisoners  were  removed  and  no  attempt 
was  ever  made  to  send  more. 

SLCC  is  run  by  Louisiana  Correctional 
Services  (LCS)  Inc.  LCS  was  founded  13 
years  ago  and  operates  six  prisons,  two  in 
Texas  and  four  in  Louisiana.  Gary  Copes  is 
Executive  Warden  of  LCS. 

In  1 994,  Copes  resigned  as  Chief  of  Po- 
lice in  Lafayette  after  he  was  accused  of 
tipping  off  strip  club  owners  of  an  upcom- 
ing sting.  In  1995,  Copes  was  involved  in  a 


prison  disturbance  at  the  Tenses  Parish  Cor- 
rectional Center  which  very  nearly  led  to 
federal  criminal  charges.  In  1999,  Copes  was 
indicted  on  federal  charges  of  civil  rights 
violations  against  prisoners  at  another  LCS 
facility.  During  the  trial,  Copes  was  accused 
of  witness  tampering  while  jurors  were  mys- 
teriously unable  to  reach  a verdict. 

Now  Copes  and  Company  are  under  fire 
from  the  mother  of  a dead  prisoner  and  sev- 
eral female  employees  who  have  sued  the 
chief  warden  and  several  guards  for  sexual 
harassment. 

Gregory  Lee  died  June  22, 2003  while  a 
prisoner  at  SLCC.  His  mother  claims  her  son 
was  beaten  and  tortured  by  guards  just  be- 
fore he  died.  Attorney  Willie  Nunnery,  who 
represents  Lee’s  family  in  the  suit  says,  “we 
believe  he  was  severely  beaten  and  brutal- 
ized before  he  left  Basile.” 

Post-autopsy  photographs  of  Lee  show 
scrapes  on  his  elbows,  knees,  face  and  back. 
Attorney  Christopher  Edwards,  who  repre- 
sents Copes  and  LCS,  says  that  Lee  was 
“mad  and  angry  and  trying  to  run.” 

Warden  C.M.  Lensipg  insists  that  “he 
[Lee]  mutilated  himself... I think  what  hap- 
pened was  a big  misunderstanding.” 

However,  Nunnery  points  out  that  the 
injuries  on  Lee’s  back  are  not  consistent  with 
self-mutilation. 

“I  expected  him  to  do  his  time  and  come 
out,”  said  his  grieving  mother.  “Not  to  be 
murdered  and  sent  out  in  a body  bag.” 

Meanwhile,  Maggie  Dupre  and  Bethani 
Benjudah  were  fired  from  SLCC  in  Septem- 
ber 2003  after  they  filed  complaints  of  sexual 
harassment  and  intimidation  against  their  su- 
periors. The  two  women  join  Fonda  Autin, 
Sandra  Whittington,  Carla  T.  Zeno  and  Laurie 
Ardoin  who  have  similar  charges  against  rank- 
ing officers  at  various  LCS  facilities. 

Dupre,  a nurse  at  SLCC,  filed  charges 
of  battery  against  Capt.  Ray  Rider  after  he 
poured  a bottle  of  water  down  her  chest. 
Rider  was  placed  on  a three-day  suspension 
and  required  to  watch  a sensitivity  tape.  Be- 
fore she  was  fired,  Dupre  told  reporters  of 
the  Louisiana  Daily  World,  “He’s  back  now 
and  he’s  making  my  life  a living  hell.  He  ba- 
sically told  me  he  can  do  whatever  he  wants.” 

Autin  filed  a formal  complaint  after  be- 
ing groped  by  a ranking  male  guard.  “I 
couldn’t  make  him  leave,”  she  said.  “He  has 
rank  over  me.  I could  still  feel  his  hands  on 
me  five  hours  later.  1 feel  safer  around  the 
prisoners  than  the  guards.” 
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Autin  claims  that  her  complaints  have 
gone  unanswered  by  management.  All  of  the 
women  have  filed  with  the  Equal  Employ- 
ment Opportunity  Commission,  a necessary 
step  before  they  can  file  formal  suit. 

Attorney  Bruce  Rosa  represents  four  of 
the  six  women.  Rosa  says,  “It  seems  starting 
with  Warden  (Gary)  Copes  on  down  there  is 
a disregard  toward  enforcing  the  sexual  ha- 
rassment laws.  I now  have  four  cases  naming 
three  different  officers.  You  have  to  blame 
management.  One  complaint  is  a campfire 
— four  is  a bonfire.  The  problem  is  clearly 
at  the  top.” 

Elsewhere,  on  June  16,  2003,  an  LCS 
employee  was  booked  into  Evangeline  Parish 
Jail,  accused  of  having  sexual  relations  with  a 
female  prisoner.  Todd  Daniel  Arnold,  a guard 
at  Pine  Prairie  Correctional  Center  (PPCC),  is 
charged  with  malfeasance  in  office  which  car- 
ries a sentence  of  up  to  ten  years. 

Two  years  ago  PPCC  warden  Michael 
J.  Savant  received  a six-month  jail  term  and 
three  years  probation  for  the  same  charge 
after  being  found  guilty  of  extorting  sexual 
favors  from  family  members  of  prisoners. 

However,  LCS  doesn’t  have  a corner  on 
controversy.  The  CCA-run  Kit  Carson  prison 
in  Burlington  Colorado  gained  notariety  for 


a sex  scandal  less  than  a year  after  it  opened. 
A nurse,  a teacher  and  nearly  a dozen  female 
guards  were  either  fired  or  forced  to  resign 
for  having  intimate  relations  with  prisoners. 

Touted  as  the  largest  private  prison  ven- 
dor in  the  U.S.,  CCA  controls  fifty-nine 
facilities,  nearly  sixty-thousand  beds  and  an 
incalculable  amo  unt  of  corruption  in  twenty 
states. 

Other  CCA  scandals  include  at  least  one 
convicted  felon  hired  as  a guard,  a prisoner 
death  by  heroin  overdose,  staffing  problems 
in  which  over  half  of  the  prison  employees, 
including  the  warden,  were  either  fired  or  quit 
in  less  than  a year,  failed  state  inspections,  a 
$1.65  million  settlement,  escaped  killers, 
predators  housed  in  medium-security  pris- 
ons and  much,  much  more. 

When  asked  to  comment  on  the  scan- 
dals CCA  spokesperson  Steve  Owen  said, 
“Those  are  so  far  in  the  past,  really  I would 
rather  not  address  them.” 

Alabama  is  currently  considering  a $1 
billion  proposal  by  Carter  Goble  Associates 
Inc.  (CGA)  to  build  six  new  prisons  over  the 
next  four  years.  CGA  also  suggested  that 
2, 100  non-violent  prisoners  would  fare  bet- 
ter in  community  corrections  facilities. 
However,  the  aggressive  expansion  proposal. 


which  would  increase  lock-up  space  by 
1 1,420  beds,  mentions  nothing  about  chang- 
ing sentencing  practices  or  laws. 

According  to  David  Azbell,  press  sec- 
retary for  Governor  Riley,  the  administration 
is  aware  of  past  problems  with  SLCC  but  is 
doing  “what’s  in  the  best  interest  of  both  the 
taxpayers  and  the  inmates.” 

No  doubt  the  new  alliance  will  benefit 
both  the  state  and  the  private  prison  push- 
ers. But  how  much  it  will  benefit  the 
prisoners  remains  to  be  seen.  By  April,  2004, 
the  male  Alabama  prisoners  had  been  re- 
turned to  that  state.  However,  the  women 
prisoners  remain  in  Louisiana.  A number  of 
LCS  guards  have  been  criminally  charged 
with  raping  the  prisoners,  PLN  will  report 
the  details  in  an  upcoming  issue.  | 

Sources:  Birmingham  News,  Mongomery 
Advertiser,  Clarion.  Ledger,  The  Advocate, 
Daily  Advertiser  (Lafayette,  LA)  Gannett 
News  Service,  LA  Daily  World 
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Arizona  Prisoners  Seize  Tower;  State  Officials  Point  Fingers 

by  Michael  Rigby 


On  February  1,  2004,  the  longest 
prison  hostage  drama  in  U.S.  his- 
tory ended  peacefully  as  two  Arizona 
prisoners  released  their  final  hostage,  de- 
scended from  their  surveillance  tower 
stronghold,  and  surrendered  to  an  army  of 
state  and  local  police  ringing  the  compound. 
The  15-day  ordeal  at  the  Arizona  Prison 
Complex-Lewis  may  have  been  sparked  by 
an  escape  attempt  gone  awry,  but  evidence 
suggests  that  lapses  in  security  and  the 
prison’s  fortress-like  design  had  already  set 
the  stage  for  disaster. 

The  drama  began  around  3 a.m.  on  Janu- 
ary 1 8, 2004  when  two  Morey  Unit  prisoners, 
Ricky  Wassenaar,  40,  and  Steven  Coy,  39, 
reported  for  work  in  the  prison  kitchen. 
Armed  with  hidden  shanks,  the  two  quickly 
obtained  control  of  the  kitchen,  handcuffing 
guard  Kenneth  L.  Martin  to  a tool  cage  and 
tying  up  a female  civilian  kitchen  worker 
with  an  electrical  cord. 

Wassenaar  donned  the  guard’s  uniform, 
shaved  his  beard  so  as  to  resemble  the  guard,  and 
made  his  way  to  a surveillance  tower  manned  by 
Jason  Auch,  21,  and  Lois  Fraley,  33.  On  the  job 
for  less  than  6 months,  Auch  assumed 
Wassenaar  was  a guard  and  buzzed  him  into 
the  tower.  Once  inside,  Wassenaar  overpow- 
ered Auch  and  Fraley,  handcuffed  them,  and 
took  control  of  the  tower  and  its  arsenal. 

Coy  had  remained  in  the  kitchen  where 
he  allegedly  raped  the  civilian  kitchen 
worker.  Coy  then  attempted  to  take  guard 
Robert  Cornett  hostage  but  he  escaped;  Coy 
pursued  him.  Somewhere  between  the 
kitchen  and  the  guard  tower  Coy  was  con- 
fronted by  Cornett  and  other  guards.  He  was 
about  to  be  subdued  when  Wassenaar,  now 
in  possession  of  a rifle,  began  firing  from 
the  tower.  Thinking  the  uniformed  Wassenaar 
was  a guard,  Lt.  William  Jones  asked  him 
who  he  was  shooting  at.  “You,”  came  the 
reply.  Jones  ordered  the  guards  to  evacuate 
the  area,  leaving  Coy  to  make  his  way  to  the 
tower  where  he  was  buzzed  in  by  Wassenaar. 

The  stand  off  continued  for  15  days. 
Auch  was  released  on  January  24.  Fraley, 
who  Coy  allegedly  raped  in  the  first  hours  of 
the  takeover,  was  held  until  the  two  surren- 
dered on  February  1. 

Although  four  SWAT  teams  were  on  the 
scene,  snipers  were  never  considered  an  op- 
tion. According  to  prison  officials,  the 
prison’s  design,  which  utilizes  central  tow- 
ers located  within  the  perimeter,  prevented 
tactical  teams  from  getting  close  to  the  tower 


or  its  heavily  armed  occupants  without  risk- 
ing their  own  lives  or  the  lives  of  the 
hostages.  “It’s  our  worst  nightmare,”  said 
Arizona  Department  of  Corrections  (ADOC) 
spokeswoman  Cam  Hunter.  “This  facility  is 
meant  to  protect  our  corrections  officers  and 
staff.  It  is  a fortress.” 

Criticism  of  the  ADOC  and  its  handling 
of  the  takeover  came  quickly.  One  criticism 
involves  the  near  total  blackout  of  informa- 
tion surrounding  the  incident.  During  the  crisis, 
the  ADOC  declined  to  comment  on  nearly 
every  aspect  of  the  case  and  stymied  media 
attempts  to  gain  information.  In  addition  to 
sequestering  reporters  a half  mile  away,  the 
ADOC  secured  a restricted  airspace  designa- 
tion around  the  prison  to  prevent  media 
helicopters  from  shooting  news  video.  Dur- 
ing the  standoff,  ADOC  Director  Dora  Schriro 
asserted  that  releasing  information  could  com- 
promise negotiations  or  imperil  the  hostages. 

But  information  continued  to  be  with- 
held even  after  the  standoff.  On  February  3, 
The  Arizona  Republic  noted  that  state  offi- 
cials had  yet  to  answer  even  basic  inquires 
such  as  how  the  prisoners  made  the  shanks, 
the  names  of  the  guards  involved  in  the  ini- 
tial takeover,  or  why  the  prisoners  were  given 
a radio  on  the  first  day  of  the  takeover  if  of- 
ficials  believed  news  coverage  might 
endanger  the  hostages. 

Donna  Hamm,  director  of  Middle 
Ground,  an  advocacy  group  for  prisoners, 
decried  the  state’s  stranglehold  on  informa- 
tion. “It’s  absolutely  chilling.  It  smacks  of 
state  control  of  the  Fourth  Estate,”  she  said. 

Lax  security  and  under  trained  guards 
apparently  played  a major  role  in  the  takeover. 
Auch,  the  guard  who  buzzed  Wassenaar  into 
the  tower  without  confirming  his  identity,  had 
been  on  the  job  less  than  six  months.  Guards 
at  the  prison  wonder  why  Auch  and  Fraley, 
both  relatively  inexperienced,  were  placed  to- 
gether in  an  armed  post  in  the  first  place.  They 
also  question  how  Coy  made  it  past  other 
guards  to  join  Wassenaar  in  the  tower. 

Sgt.  Brian  Dudley,  speaking  to  a gover- 
nor-appointed panel  reviewing  the  incident, 
said  Coy  made  it  to  the  tower  “because  our 
officers  weren’t  qualified  to  be  here  in  the 
first  place.”  He  added  that  the  ADOC  had  so 
little  trust  in  the  ability  of  its  guards  that  when 
the  alarm  finally  sounded,  the  prison’s  tacti- 
cal response  team  was  ordered  to  “stand 
down.”  According  to  Dudley,  the  department 
lacked  confidence  in  the  guards’  training  and 
instead  waited  on  local  law  enforcement  to 


arrive.  “We  are  considered  a joke  by  the  law 
enforcement  community  at  large,”  said  Dudley. 

Even  more  disturbing,  at  least  two  hours 
passed  from  the  time  the  prisoners  took  con- 
trol of  the  kitchen  until  an  emergency  call 
for  help  went  out.  One  guard  noticed  his  co- 
workers laying  on  the  tower  floor  but  thought 
they  were  horse  playing.  “Hey,  answer  your 
radio,”  he  hollered  while  knocking  on  the 
window.  He  left  after  receiving  no  answer. 

Other  security  lapses  are  evident.  Only 
one  guard  was  assigned  to  supervise  1 7 pris- 
oners in  the  kitchen  where  the  takeover 
began.  A guard  assigned  to  watch  video 
monitors  detected  nothing  unusual  during  the 
takeover  because  he  was  busy  doing  paper- 
work. Several  guards  responded  slowly  after 
the  alarm  was  sounded  because  they  thought 
it  was  a drill. 

Inexperience  may  be  a factor.  The  prison 
at  Lewis  has  the  highest  turnover  rate  of  any 
Arizona  prison.  During  each  month  in  2003, 
249  of  the  999  full  time  positions  at  the  prison 
were  vacant.  Statewide,  697  guards  quit  their 
jobs  in  2003.  Low  pay  (new  guards  start  at 
$24,954  a year)  is  cited  as  one  reason  for  the 
high  turnover  rate.  “You  can’t  learn  every- 
thing in  school,”  said  Sgt.  Joe  Massella, 
president  of  the  Arizona  Peace  Officer  As- 
sociation. “You’ve  got  to  be  taught  on  the 
job.  We  don’t  have  enough  officers  sticking 
around  to  pass  along  the  experience.” 

Unbelievably,  even  after  the  surrender, 
Wassenaar  made  it  through  two  searches  and 
out  of  the  compound  with  a handcuff  key  taped 
to  the  bottom  of  his  foot.  Wassenaar  and  Coy 
were  pat-searched  immediately  upon  exiting 
the  tower,  then  taken  to  a nearby  area  and  strip 
searched.  Both  searches  failed  to  find  the  key, 
which  was  discovered  on  Wassenaar  only  af- 
ter he  arrived  at  a federal  prison. 

Democratic  Governor  Janet  Napolitano 
and  the  state  legislature  have  launched  inde- 
pendent investigations  into  the  standoff. 
Napolitano’s  “blue-ribbon”  panel,  which  met 
for  the  first  time  on  February  11, 2004,  con- 
sists mainly  of  her  own  top-level  staffers. 
Republican  lawmakers,  apparently  fearing  a 
biased  investigation,  announced  on  February 
12  that  the  Legislature  would  conduct  its  own 
review  of  the  incident.  Maricopa  County  At- 
torney Rick  Romley — a known  Napolitano 
rival  who  is  also  in  charge  of  prosecuting 
Wassenaar  and  Coy — was  picked  to  head  the 
legislative  investigation. 

On  March  2, 2004,  the  governor’s  panel 
scooped  legislative  investigators  and  released 
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details  of  their  blistering  preliminary  report. 
“The  overall  unprofessionalism  of  staff  was 
rampant  at  this  facility,”  said  Grant  Woods, 
co-chairman  of  the  panel.  “The  way  this 
facility  has  been  managed  contributed  to 
how  this  situation  happened.” 

Similarly,  an  ADOC  audit  performed 
in  late  February  detected  numerous  prob- 
lems. “Even  after  great  scrutiny  was  placed 
on  this  facility,  as  recently  as  a week  ago 
there  were  people  asleep,  playing  Game 
Boys  and  acting  unprofessionally,”  said 
Woods.  “It  really  makes  you  wonder,  if 
people  don’t  get  their  act  together  after  the 
longest  hostage  standoff  in  U.S.  history, 
you  wonder  if  they  ever  will.” 

ADOC  Director  Schriro,  a Napolitano 
appointee,  is  also  caught  in  the  controversy 
surrounding  the  takeover.  Tactical  experts, 
who  had  devised  a plan  they  thought  would 
be  successful,  criticized  Schriro  for  her 
decision  to  forego  a SWAT  assault  when 
the  general  consensus  was  that  Fraley  was 
being  sexually  assaulted  in  the  tower. 


But  Schriro,  who  came  to  the  ADOC  in 
2003,  is  no  stranger  to  controversy.  In  2002, 
during  her  tenure  as  director  of  corrections 
for  the  City  of  St.  Louis,  five  prisoners  es- 
caped from  a medium-security  prison.  Schriro 
was  suspended  after  an  investigation  revealed 
a plethora  of  lax  security  measures.  More  re- 
cently, a federal  judge  refused  to  admit 
Schriro ’s  sworn  testimony  in  a prisoner  law- 
suit, saying  she  could  not  be  trusted  to  tell 
the  truth  [see  sidebar]. 

As  part  of  the  surrender  deal,  Wassenaar 
and  Coy  were  given  3 steak  dinners  and  2 
cans  of  beer,  and  Wassenaar  was  allowed  to 
perform  a radio  interview  before  leaving  the 
tower.  Negotiators  also  promised  the  pair  they 
would  be  transferred  to  federal  custody  and 
imprisoned  out  of  state. 

However,  it  appears  that  Romley,  a likely 
contender  in  the  2006  gubernatorial  race,  has 
no  intention  of  keeping  that  promise.  Romley 
says  the  agreement,  struck  during  hostage 
negotiations,  is  not  legally  binding.  “I  believe 
it  was  necessary  to  move  as  expeditiously  ... 


as  possible  on  this,”  said  Romley  “I  was  not 
in  agreement  that  they  should  move  out  of 
state,  that  they  should  be  given  what  they  were 
asking  for....  You  can  promise  them  whatever 
you  wish,  but  that  is  not  an  enforceable  con- 
tract in  Arizona.” 

Romley’s  opposition  to  the  deal  may  be 
political  posturing — he  has  openly  criticized 
Napolitano  for  her  involvement  in  the  negotia- 
tions— but  his  actions  could  have  far-reaching 
consequences.  If  Romley  is  successful  in  derailing 
the  deal,  how  much  weight  will  the  promises  of 
negotiators  carry  the  next  time  they  are  called  on  to 
diffuse  a potentially  deadly  situation? 

Wassenaar  and  Coy  remain  at  the  Fed- 
eral Correctional  Institution  in  Phoenix 
awaiting  trial  on  a 25-count  indictment. 
Wassenaar  is  currently  serving  a 28-year  sen- 
tence for  armed  robbery  and  aggravated 
assault.  Coy,  convicted  of  rape,  is  serving  life 
without  parole.  | 

Sources:  The  Arizona  Republic,  Associated 
Press,  Phoenix  New  Times 


BJS  Looks  at  Probation,  Parole  in  2002 


By  the  end  of  2002,  more  than  6.7 
million  adults  were  incarcerated, 
on  probation,  or  parole.  This  amounts  to 
3.1%  of  all  adults  in  the  United  States,  or 
about  1 in  every  32  U.S.  adults  under  cor- 
rectional supervision.  This  is  according  to 
an  August  2003  report  released  by  the  Bu- 
reau of  Justice  Statistics  (BJS),  a division  of 
the  U.S.  Department  of  Justice,  Office  of  Jus- 
tice Programs.  The  numbers  represent  an 
increase  of  1 50,700  adults  from  year-end  2001 
and  are,  according  to  the  BJS,  “a  new  high.” 

The  BJS  report,  surveying  parole  and 
probation  populations,  found  that  by  Decem- 
ber 3 1 , 2002, 753,141  adult  men:  and  women 
were  on  parole,  up  2.8%  from  2001,  while 
3,995, 165  adults  were  on  probation,  a 1 .6% 
increase.  The  growth  in  the  parole  popula- 
tion for  2002  was  nearly  twice  the  rate  of 
increase  of  1.5%  seen  annually  since  1995. 
Compared  to  the  increases  in  jails  (4.0%  an- 
nual growth),  prisons  (3.5%),  and  probation 
(3.1%),  parole  populations  are  the  slowest- 
growing  segment  of  America’s  carcereal 
population.  In  an  interesting  contrast,  the 
probation  population  in  2002  grew  at  half 
its  normal  annual  rate. 

The  five  states  with  the  largest  proba- 
tion populations,  in  order,  were  Texas, 
California,  Florida,  Ohio,  and  New  York.  The 
five  states  with  the  largest  percentage  in- 
crease in  probation  populations  were  New 
Mexico,  South  Dakota,  Kentucky,  Ohio,  and 


Mississippi.  Only  New  Mexico  (13.3%)  and 
South  Dakota  (11.1%)  showed  double-digit  in- 
creases in  probationers.  Only  Idaho,  which  has 
the  third-highest  rate  of  probation  supervision, 
showed  a double-digit  decrease  in  probation- 
ers (12. 1%).  The  Federal  probation  population 
declined  by  0.7%  in  2002.  Washington  State 
supervises  3,819  adults  on  probation  per 
100,000  adult  residents,  the  highest  rate  in  the 
nation.  New  Hampshire  (387  per  100,000)  had 
the  nation’s  lowest  probation  rate. 

The  parole  population  rose  sharply  from 
previous  years.  As  the  BJS  noted,  however,  over 
half  of  the  increase  came  from  mandatory  re- 
leases under  sentencing  statutes  or  good-time 
provisions.  Twelve  states  had  double-digit  in- 
creases in  parole  populations,  led  by  North 
Dakota  (27.4%),  New  Mexico  (25.5%),  Ken- 
tucky (22.9%),  Oklahoma  (21.0%),  and 
Montana  (19.0%).  Eighteen  states  saw  parole 
population  decreases,  led  by  Washington  (down 
38.7%),  South  Carolina  (14.4%),  Florida 
(12.8%),  Vermont  (11.4%),  and  Virginia 
(7.0%). 

A contrast  appears  between  probation  and 
parole  populations’  racial  composition.  Every 
year  since  1995,  Whites  have  comprised  over 
half  of  all  probationers  (55%  in  2002),  while 
Blacks  have  remained  a steady  31%  of  the  pro- 
bation population.  In  2002,  Hispanics  made  up 
12%  of  the  probation  population,  and  all  other 
groups,  2%.  By  contrast.  Whites  have  been 
consistently  less  than  half  of  the  total  parole 


population  and  less  than  the  Black  parole  popu- 
lation. In  2002,  the  racial  composition  of 
parolees  nationwide  was  39%  White,  42% 
Black,  18%  Hispanic,  and  1%  all  others.  Women 
constituted  about  1 in  5 probationers,  but  only 
1 in  7 parolees.  In  2002, 62%  of  adults  success- 
fully completed  probation,  compared  to  only 
45%  of  parolees. 

The  report  is  titled  Probation  and  Parole 
in  the  United  States,  2002,  report  number  NCJ 
201135,  published  August  2003.  One  copy  of 
the  report  is  available  for  free  by  writing  NCJRS, 
Post  Office  Box  6000,  Rockville,  Maryland 
20849-6000.  The  report  can  be  downloaded  in 
ASCII  or  PDF  format  at  the  BJS  Web  site : http :/ 
/www.ojp. usdoj.gov/bjs/.  | 
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Texas  Jury  Awards  BOP  Prisoner  $4  Million  for  Rape  by  Guard 

by  Alex  Coolman 


DNA  evidence  and  a powerful  will 
to  fight  helped  former  federal  Texas 
prisoner  Marilyn  Shirley  win  a sexual  assault 
conAviction  and  a $4  million  civil  decision 
against  a guard  who  raped  her  while  she  was 
being  held  in  the  Carswell  federal  prison  camp 
in  Fort  Worth,  Texas. 

The  June  2,  2003  civil  award  is  perhaps 
the  largest  ever  seen  in  a lawsuit  filed  over  the 
sexual  assault  of  a prisoner,  and  the  jury  in  the 
case  reportedly  handed  down  the  dramatic 
decision  after  only  15  minutes  of  deliberation. 

Shirley  alleged  that  Mike  Miller  raped  her 
on  the  morning  of  March  12,  2000.  Bacldng 
up  her  story  were  a pair  of  sweat  pants  that 
were  stained  with  semen  during  the  attack  - 
evidence  that  Shirley  hid  for  over  six  months, 
until  the  day  she  was  released  from  the  BOP. 

On  that  day,  September  10, 2000,  Shirley 
reported  Miller’s  actions.  Because  Shirley  was 
no  longer  incarcerated  when  she  filed  her  civil 
suit,  the  legal  obstacles  of  the  Prison  Litiga- 
tion Reform  Act  did  not  apply  to  her  case.  Also 


working  powerfully  in  her  favor  was  Miller’s 
decision  to  represent  himself  in  court. 

Soon  after  the  civil  decision.  Miller  was 
indicted  by  a federal  Grand  Jury  on  five  felony 
counts,  including  aggravated  sexual  abuse,  in 
connection  with  Shirley’s  case,  and  on  Febru- 
ary 10, 2004  he  was  convicted  on  all  charges, 
in  the  criminal  case,  the  jury  took  only  an  hour 
to  come  to  its  verdict.  On  July  2, 2004  Miller 
was  sentenced  to  12  years  in  prison  and  or- 
dered to  pay  Shirley  $207, 175  in  restitution. 

Since  her  release,  Shirley  has  begun  to 
speak  out  on  behalf  of  prisoner  rape  victims 
and  to  push  for  policy  reform.  In  September, 
she  joined  a group  of  survivors  and  the  hu- 
man rights  group  Stop  Prisoner  Rape  in 
Washington  D.C.  to  push  for  the  since-passed 
federal  Prison  Rape  Elimination  Act.  In  front 
of  an  audience  of  legislators,  media  and  spec- 
tators, the  former  prisoner  gave  an  emotional 
speech  about  her  experiences  behind  bars. 

“I  can  still  remember  him  whispering  in 
my  ear  during  the  rape:  ‘Do  you  think  you’re 


the  only  one?  Don’t  even  think  of  telling,  be- 
cause it’s  your  word  against  mine,  and  you  will 
lose,”’  Shirley  told  the  crowd. 

Lara  Stemple,  executive  director  of  Stop 
Prisoner  Rape,  said  the  size  of  the  verdict  in 
Shirley’s  case  is  unusual,  but  that  her  case  sym- 
bolizes a shift  in  attitudes  toward  custodial 
sexual  misconduct. 

“For  a long  time,  these  kinds  of  situations 
have  simply  been  swept  under  the  rug,” 
Stemple.  “With  cases  like  Marilyn’s  on  the 
record,  corrections  departments  can  no  longer 
take  that  approach.  They  simply  can’t  afford 
to  let  these  things  happen.” 

In  the  civil  trials,  Miller  was  represented 
by  Arch  McColl  and  Gina  Joaquin  of  McColl 
& McColloch.  See:  Shirley  v.  Miller,  Tarrant 
County  Superior  Court  No.  4:02-CV-200-A. 
A federal  prosecutor  handled  the  criminal  case, 
United  States  v.  Miller,  Case  No.  403CR00226. 
■ 

Source:  Fort  Worth  Weekly 


$3  Million  in  Settlements  for  Wrongful  Illinois  Convictions 

by  Matthew  T.  Clarke 


On  June  17,  2003,  Illinois  passed  a 
state  budget  that  includes  around 
$1.5  million  in  settlements  for  wrongly  con- 
victed former  prisoners,  including  Rolondo 
Cruz  and  Aaron  Patterson,  former  death  row 
prisoners  pardoned  by  former  Governor 
George  Ryan.  Chicago  approved  a separate 
$1.5  million  settlement  for  Calvin  Owens,  a 
wrongfully  convicted  former  death  row  pris- 
oner. Details  on  wrongful  convictions  are  in 
the  July  2003  PLN  cover  story. 

$120,300  is  for  Cruz,  who  DNA  evi- 
dence exonerated  of  the  1982  murder  of  a 
12-year  old  girl.  Fie  was  released  in  1 995  and 
pardoned  in  2002.  Patterson,  wrongly  con- 
victed of  murdering  an  elderly  couple  in 
1986,  will  receive  $161,500.  The  Roscetti  4 
(men  wrongly  convicted  of  the  1986  rape- 
murder  of  medical  student  Lori  Roscetti)  will 
each  receive  over  $120,000. 

Court  of  Claims  Judge  Andrew  Raucci 
commented  on  the  settlement  by  saying,  “We 
normally  approve  the  maximum  allowed  by 
statute.  We  have  some  discretion,  but  nor- 
mally these  are  so  low  to  start.  We’re  talking 
about  someone  spending  15  years  in  prison, 
so  $150,000  is  not  a lot  of  money.” 

The  settlements  do  not  include  litigation 
settlements  or  awards  in  lawsuits  against  law 
enforcement  agencies.  Thus,  the  settlement 


Illinois  pays  Calvin  Owens,  the  youngest  of 
the  Roscetti  4,  won’t  affect  the  $1.5  million 
Chicago  settlement.  Owens  was  14  when 
convicted  and  spent  15  years  in  prison.  In 
200 1 the  Roscetti  4 were  pardoned  by  Ryan 
and  released  after  DNA  evidence  showed 
two  other  men  had  murdered  Roscetti.  Law- 
suits filed  by  Larry  Inns,  Omar  Saunders,  and 
Marcellius  Bradford,  the  other  three  mem- 
bers of  the  Roscetti  4,  are  still  pending. 

Some  Chicago  city  aldermen  noted  that 
the  settlement  was  small  for  a man  who  spent 
15  years  in  prison,  perhaps  too  small.  Rob 
Warden,  executive  director  of  the  Center  on 
Wrongful  Conviction  at  Northwestern  Uni- 
versity Law  School  agrees,  calling  it 
“exceedingly  low.”  However,  Kathleen 
Zellner,  attorney  for  Calvin  Owens,  thinks 
her  client  did  very  well  because  most  of  the 
wrongfully  convicted  receive  low  or  no  com- 
pensation for  their  stolen  lives.  Zellner  said 
that  many  suits  following  DNA  exonerations 
are  dismissed  before  the  jury  considers  dam- 
ages because  the  jury  finds  probable  cause 
existed  for  the  arrest,  even  if  mistakes  were 
made.  The  four  men  were  arrested  four 
months  after  the  murder  when  Bradford  told 
police  that  Calvin  and  his  cousin  Larry 
Owens  raped  and  murdered  Roscetti  while 
Omar  Saunders  and  Bradford  watched. 


Bradford  alleged  that  police  beat  the  confes- 
sion out  of  him.  Likewise,  Calvin  claims 
police  later  tricked  him  into  falsely  confess- 
ing. 

Alderman  Ed  Smith,  one  of  those  ques- 
tioning whether  the  settlement  was  enough 
for  what  Calvin  had  been  through,  asked  why 
none  of  the  involved  police  officers  have  been 
punished,  accusing  the  Police  Department  of 
a cover  up. 

Zellner  has  already  established  a reputa- 
tion fighting  for  society’s  underdogs.  In 
March  1999,  she  won  a $2.2  million  award 
from  building  management  for  a woman  who 
was  raped  in  the  Chicago  Bar  Association 
Building.  In  July  1999,  she  won  a $6.5  mil- 
lion award  against  a hospital  that  refused 
admission  to  a woman  who  later  committed 
suicide.  She  has  also  won  freedom  for  seven 
wrongly-convicted  men  since  1994,  includ- 
ing the  Roscetti  4,  former  death  row  prisoner 
Joseph  Burrows,  and  two  men  wrongly  con- 
victed of  murdering  two  college  students, 
Billy  Warded  and  Donald  Reynolds.  PLN  has 
also  reported  damage  verdicts  on  behalf  of 
Illinois  prisoners  subjected  to  medical  neglect 
which  she  won.  | 

Sources:  St.  Louis  Post-Dispatch,  Chicago 
Tribune,  www.religionnewsblog.com. 
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Record  Number  of  “Lifers” 
Now  in  U.S.  Prisons 


Anew  national  study  by  The  Sen- 
encing  Project  released  on  May  1 1 , 
2004,  finds  that  a record  one  of  every 
eleven  (9.4%)  prisoners  in  the  United 
States  is  now  serving  a life  sentence.  The 
number  of  "lifers”  nationwide  — 127,000 
— has  increased  by  83%  since  1992.  A 
quarter  of  that  total  is  serving  life  without 
parole.  The  50-state  study  — the  first  of 
its  kind  — also  reveals  that  the  average 
time  to  be  served  among  lifers  entering 
prison  has  jumped  37%,  from  21  to  29 
years  (1991-97). 

The  study  finds  that  the  number  of 
lifers  has  nearly  doubled  in  the  past  de- 
cade despite  a decline  of  35%  in  violent 
crime  rates.  In  nine  states,  over  10%  of 
prisoners  are  lifers.  One-fifth  of  all  pris- 
oners in  both  California  and  New  York  are 
sentenced  to  life.  And  in  six  states,  and 
the  federal  system,  all  those  sentenced  to 
life  have  no  possibility  of  parole,  includ- 
ing more  than  3,000  prisoners  each  in 
Pennsylvania  and  Louisiana.  New  York 
has  the  highest  proportion  (19.4%)  of 
lifers  in  its  prison  population,  although  it 
uses  life  without  parole  sparingly. 

Among  the  lifer  population,  an  estimated 
23,500  suffer  from  mental  illness,  the  study 
cites;  additional  numbers  of  lifers  include 
battered  women,  juveniles,  and  indigents 
who  received  inadequate  defense  represen- 
tation. New  policies  such  as  "three  strikes” 
laws  have  resulted  in  substantial  additional 
numbers  of  persons  serving  life  terms  for 
non-violent  offenses.  In  California,  more 
than  half  (57.5%)  of  such  cases  involve  life 
terms  for  non-violent  offenses  as  a third 
strike. 

This  explosive  growth  in  the  number  of 
lifers,  the  report  adds,  is  not  the  result  of  vio- 
lent crime  rates  but  is  due  to:  dramatic  policy 
shifts  away  from  judicial  discretion  toward 
more  wholesale,  punitive  sentencing;  an  in- 
crease in  the  number  and  proportion  of  those 
sentenced  to  life  without  parole;  the  elimi- 
nation or  limitation  of  gubernatorial 
commutations;  and  legislative  changes  such 
as  “truth  in  sentencing”  that  have  increased 
the  length  of  time  served  before  parole  con- 
sideration. 

The  report,  The  Meaning  of  “Life 
Long  Prison  Sentences  in  Context , finds  that 
the  recidivism  rate  of  lifers  is  very  low:  80% 
of  lifers  released  from  prison  stay  arrest-free 
after  three  years  (the  highest  risk  period) 


while  all  other  offenders  have  only  a 32.5% 
arrest-free  rate.  The  study  also  found  it  costs 
taxpayers  $ 1 million  to  house  a lifer  for  life 
and  total  costs  are  at  $2.5  billion  and  rap- 
idly rising. 

“Many  lifers  have  been  convicted  of 
serious  crimes  and  present  an  immediate 
threat  to  public  safety,”  the  report  concludes, 
“but  many  others  are  housed  in  prison  long 
after  they  are  dangerous  due  to  overly  re- 
strictive parole  and  commutation  policies.” 
The  report  recommends  restoration  of  a 
more  individualized  approach  to  sentencing 
and  parole  decision-making  in  order  to  dis- 
tinguish among  the  broad  range  of  factors 
regarding  offenses  and  offenders. 

The  report  recommends  an  8-point 
approach  to  lifers  and  public  safety,  in- 
cluding: restoration  of  appropriate 
discretion  forjudges  and  parole  boards; 
risk-based  parole  release  guidelines;  the 
elimination  of  life  sentences  for  juveniles 
and  of  life  without  parole  sentences  in  all 
but  exceptional  cases,  and  the  restoration 
of  prison  programs  for  re-entry,  such  as 
educational  and  vocational  preparation. 

The  report  provides  the  first  compre- 
hensive, national  review  and  profile  of  lifers 
and  life  sentences  in  the  U.S.,  including  a 
50-state  survey,  a special  profile  of  seven 
states,  portraits  of  seven  “lifers,”  an  exami- 
nation of  lifer  groups  such  as  mentally  ill 
persons,  battered  women,  juveniles  and 
indigents,  and  a look  at  international  life 
sentences. 

“The  ‘get  tough’  movement  of  recent 
decades  has  adopted  ‘one  size  fits  all’  sen- 
tencing that  serves  no  useful  purpose,” 
stated  Marc  Mauer,  co-author  of  the  re- 
port and  Assistant  Director  of  The 
Sentencing  Project.  “Even  in  the  case  of 
lifers,  there  is  a wide  range  of  factors  that 
distinguish  individual  offenders.  Sen- 
tencing judges  and  parole  boards  need  to 
be  able  to  take  these  factors  into  account 
in  order  to  produce  fair  and  effective  de- 
cisions.” 

The  report.  The  Meaning  of  “Life 
Long  Prison  Sentences  in  Context,  by  Marc 
Mauer,  Ryan  S.  King,  and  Malcolm  C. 
Young,  is  available  from  The  Sentencing 
Project  at  www.sentencingproject.org/me- 
dia/lifers.pdf.  The  Sentencing  Project  is  a 
national  non-profit  organization  engaged  in 
research  and  advocacy  on  criminal  justice 
policy.  | 
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BJS  Finds  Low  Recidivism  among  Released  Sex  Offenders 


Contradicting  popular  perceptions, 
a November  2003  report  by  the  Bu- 
reau of  Justice  Statistics  (BJS),  a division  of 
the  U.S.  Department  of  Justice,  found  that 
violent  sex  offenders  released  from  prison 
are  less  likely  than  non-sex  offenders  to  be 
rearrested  on  any  charge,  and  that  approxi- 
mately 1 in  20  released  sex  offenders  are 
rearrested  for  a new  sex  crime.  This  report 
extends  the  BJS’  June  2002  report  on  recidi- 
vism of  released  prisoners  previously 
reported  by  PLN  in  March  2003. 

In  1994,  fifteen  states  — Arizona,  Cali- 
fornia, Delaware,  Florida,  Illinois,  Maryland, 
Michigan,  Minnesota,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oregon,  Texas, 
and  Virginia  — released  302,309  prisoners, 
two-thirds  of  the  nation’s  total  prisoner  re- 
leases for  that  year.  Of  these  releasees,  1 0,546 
were  sex  offenders.  The  BJS  study  tracked 
9,691  released  male  sex  offenders  and  com- 
pared their  recidivism  rates  to  the  rates  of 
the  272,111  prisoners  tracked  in  the  June 
2002  report.  The  sex  offenders  were  broken 
down  into  four  overlapping  categories:  rap- 
ists (3,115  releasees),  sexual  assaulters 
(6,576),  child  molesters  (4,295),  and  statu- 
tory rapists  (443).  Non-violent  sex  crimes 
were  not  included  in  the  study,  nor  were  the 
87  female  sex  offenders  released  in  1994.  Of 
the  9,691  released  sex  offenders,  6,503 
(67.1%)  were  White,  3,053  (31.5%)  were 
Black,  and  136  (1.4%)  were  other  races. 
Four-fifths  of  the  releasees  were  non-His- 
panic  males.  About  half  were  over  age  35 
when  released. 

The  average  sex  offender  released  in 
1994  was  sentenced  to  8 years  imprisomnent 
and  served  3 1 months  before  being  released. 
Rapists  had  longer  sentences  and  served 
more  time  than  child  molesters.  In  turn,  child 
molesters  had  longer  sentences  and  served 
more  time  than  other  sexual  offenders. 

Within  three  years  of  release  from 
prison,  4,163  of  the  9,691  (43%)  releasees 
were  rearrested  for  at  least  one  new  crime. 
Nearly  one-quarter  of  the  releasees  were  con- 
victed for  a new  crime,  and  11.2%  were 
returned  to  prison  with  another  sentence. 
Overall,  38.6%  of  releasees  were  returned  to 
prison  with  or  without  a new  sentence.  Three- 
quarters  of  the  re-arrests  were  for  felonies. 
For  non-sex  offenders,  68%  were  rearrested 
within  three  years  of  release,  and  47.8%  were 
reconvicted  of  any  crime.  Over  half  of  the 
rearrested  sex  offenders  were  rearrested 
within  the  year  following  release.  Blacks 
were  more  likely  than  Whites  to  be  rearrested 


for  any  crime,  but  Blacks  and  Whites  were 
equally  likely  to  be  rearrested  for  a new  sex 
crime.  Non-Hispanics  were  more  likely  than 
Hispanics  to  be  rearrested.  Younger  releasees 
had  higher  re-arrest  rates  than  older  releasees. 
Longer  time  in  prison  did  not  correlate  to  re- 
arrest rates. 

Released  sex  offenders  had  a 5.3% 
chance  (about  1 in  20)  of  being  rearrested 
for  a new  sex  offense.  Forty  percent  of  these 
new  sex  offenses  were  committed  within  the 
first  year  of  release.  Released  sex  offenders 
have  a higher  rate  of  committing  new  sex 
offenses  than  non-sex  offender  releasees  have 
of  committing  a new  sex  offense  (1.3% 
chance).  The  more  prior  sex  offenses  released 
sex  offenders  had  the  more  likely  they  were 
to  commit  new  sex  offenses.  Child  molest- 
ers had  a 3.3%  chance  upon  release  of 
committing  a new  child  sex  offense,  com- 
pared to  2.2%  for  other  sex  offenders  and 
less  than  0.5%  for  non-sex  offenders. 


On  May  23,  2001,  Karen  Johnson,  43, 
literally  died  of  medical  neglect  while  being 
held  prisoner  in  the  Orange  County  Jail  in 
Orlando,  Florida. 

In  J uly,  2002  PLN  reported  how  Johnson 
desperately  pleaded  with  her  captors  to  con- 
tinue her  methadone  medication.  She  offered 
to  pay  for  treatment  with  her  insurance;  she 
offered  to  pay  from  her  account.  No  one  lis- 
tened. Johnson  died. 

Undoubtedly,  Attorney  E.  Clay  Parker, 
who  represented  Johnson’s  estate,  shared  the 
morbid  details  of  how  his  client  suffered  for 
hours  from  diarrhea,  cramps,  and  chills.  All 
the  classical  symptoms  of  methadone  with- 
drawal that  precede  death. 

Undoubtedly,  witnesses  Cheryl  Chattier 
and  Cynthia  Jones  shared  how  they  had  to 
watch  in  horror  as  Johnson  lay  agonizing  on 
the  floor,  her  pleas  for  help  ignored  by  jail 
medical  staff  and  guards. 

Undoubtedly,  her  ex-husband  related  how 
Johnson  had  feared  for  her  life  long  before  she 
reached  the  jail  — afraid  because  she  knew 
about  Susan  Bennett,  another  prisoner  who  had 
died  from  methadone  withdrawals  in  the  very 
samejail. 

“She  knew  she  wouldn’t  get  the  metha- 
done,” said  Rusty  Johnson.  He  described  his 
former  wife  as  terrified  at  “what  was  coming 
and  not  being  able  to  do  anything  about  it.” 


The  report  found,  however,  that  non-sex 
offenders  were  significantly  more  likely  to 
be  rearrested  for  any  offense  than  sex  offend- 
ers. Also,  in  total  numbers,  more  non-sex 
offenders  (3,845)  than  sex  offenders  (517) 
were  rearrested  for  a sex  crime  in  the  three 
years  following  release.  Moreover,  released 
sex  offenders  were  much  more  likely  to  be 
rearrested  for  a non-sexual  crime  than  for  a 
sex  offense.  Child  molesters  had  lower  re- 
arrest rates  than  other  types  of  sexual 
offenders  overall. 

The  report  describes  its  methodology  thor- 
oughly, but  some  portions  of  the  report  rely  on 
the  June  2002  report.  The  report  is  titled  Re- 
cidivism of  Sex  Offenders  Released  from 
Prison  in  1994  and  is  report  number  NCJ 
1 9828 1 . One  copy  is  available  free  by  writing 
NCJRS,  Post  Office  Box  6000,  Rockville, 
Maryland  20849-6000,  or  it  can  be  down- 
loaded in  ASCII  or  PDF  formats  from  the  BJS 
website:  www.ojp.usdoj.gov/bjs.  | 


Johnson  was  serving  time  for  driving 
without  a valid  license.  Just  before  her  arrest, 
despair  drove  her  to  overdose  on  tranquiliz- 
ers. After  being  revived  at  Sand  Lake  Hospital, 
Johnson  was  escorted  to  the  jail  by  guard  Linda 
Austin.  “[Everything  had  gotten  too  much” 
she  confessed  to  Austin.  J ohnson  told  the  guard 
that  she  was  afraid  she  was  going  to  be  al- 
lowed to  die  like  Bennett.  Her  words  were 
prophetic;  her  fears  were  confirmed. 

Attorney  Walter  Ketcham,  in  defense  of 
the  county,  argued  that  Johnson  was  properly 
monitored  and  her  death  was  not  the  result  of 
methadone  withdrawal,  but  ultimately  fiction 
failed  and  truth  prevailed. 

The  jail  was  not  equipped  to  properly  care 
for  methadone  patients;  and  Karen  Johnson 
was  the  second  methadone  patient  to  die  in 
their  custody. 

On  November  10,  2003  Orange  County 
agreed  to  pay  $2.5  million  in  damages  to  the 
survivors  of  Johnson’s  estate.  The  settlement 
came  during  mediation.  According  to 
plaintiff’s  counsel,  the  other  defendants,  in- 
cluding jail  staff  in  their  individual  capacity 
and  Interim  Health  Care  Staffing  and  J&C 
Nationwide,  Inc.,  settled  claims  against  them 
for  “an  undisclosed  amount.”  See:  Muszynski 
v.  Orange  County,  Florida,  Orange  County 
Circuit  Court  Case  No.  6:03-CV-655-Orl-18 
KRS. 
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New  York  Prisoner  Awarded  $800,000 
for  Undiagnosed,  Untreated  Throat  Cancer 


On  September  30, 2003,  a state  court 
of  claims  in  Albany,  New  York, 
awarded  state  prisoner  Ronald  Zacchi 
$800,000  for  the  pain  and  suffering  he  expe- 
rienced as  a result  of  the  prison  medical 
staff’s  failure  to  diagnose  and  treat  his  la- 
ryngeal cancer. 

For  16  months  following  his  imprison- 
ment at  the  Gouverneur  (New  York) 
Correctional  Facility  in  April  1998,  Zacchi, 
56,  was  regularly  treated  at  the  prison  infir- 
mary for  hoarseness,  difficulty  swallowing, 
pain  in  his  left  ear,  and  later,  expectoration 
ofblood.  Medical  personnel  concluded  that 
Zacchi’s  condition  was  chronic  and  that  his 
symptoms  were  unresponsive  to  antibiotics. 

A gastroenterologist  examined  Zacchi 
on  April  13,  1999,  and  referred  him  to  an 
ear,  nose  and  throat  (ENT)  specialist.  How- 
ever,  the  prison’s  supervising  physician 
delayed  the  referral  until  August  6,  1999. 
Upon  examining  Zacchi,  the  ENT  specialist 
concluded  that  a cancerous  tumor  had  spread 
throughout  his  throat. 

Zacchi  was  subsequently  hospitalized 
for  approximately  one  month.  His  larynx  and 


trachea  were  surgically  removed  and  a stoma 
was  inserted  into  his  neck.  The  resulting 
problems  are  formidable.  Zacchi  cannot 
speak  without  an  electrolarynx,  he  cannot 
breathe  without  the  stoma,  and  he  must  use 
a suction  device  every  morning  to  remove 
accumulated  mucous  from  his  chest. 

Contending  that  the  failure  of  prison 
medical  personnel  to  recognize  and  treat  the 
cancer  early  on  necessitated  the  radical  sur- 
gery, Zacchi  sued  the  state  of  New  York 
seeking  approximately  $1  million.  Zacchi’s 
claim  was  supported  by  otolaryngologist 
Alvin  Katz,  M.D.,  who  testified  that  the  can- 
cer could  have  been  diagnosed  in  June  1998, 
and  if  it  had  been,  the  laryngectomy,  trache- 
otomy, and  stoma  insertion  would  not  have 
been  necessary. 

Other  evidence  also  bolstered  Zacchi’s 
claim.  In  her  deposition,  the  prison’s  triage 
nurse  admitted  knowing  that  Zacchi  had 
smoked  heavily  for  43  years  and  that  his 
symptoms  were  classic  signs  of  laryngeal 
cancer.  Moreover,  prison  records  revealed 
that  Zacchi  had  either  complained  of  his 
symptoms  or  had  been  treated  for  them  at 


least  22  times  before  his  referral  to  the  ENT 
specialist  was  approved. 

The  state’s  medical  expert  testified  that 
Zacchi’s  referral  to  an  ENT  specialist  could 
not  have  been  justified  until  April  or  May  of 
1999  and  that  the  cancer  could  have  been 
diagnosed  at  that  time.  He  acknowledged 
that  some  measure  of  malpractice  had  oc- 
curred. 

The  court  concluded  that  the  prison 
medical  staff’s  knowledge  about  the  symp- 
toms of  throat  cancer  was  deficient  and  that 
they  had  not  properly  addressed  Zacchi’s 
complaints.  Accordingly,  the  court  deter- 
mined that  the  prison  medical  staff  was  1 00% 
liable  for  the  delay  in  diagnosing  Zacchi’s 
cancer  and  for  the  serious  problems  that  re- 
sulted from  the  delay.  Zacchi  was  awarded 
$800,000  for  his  injuries. 

Zacchi  was  represented  by  Thomas  R 
Giuffra  of  the  New  York  City  law  firm 
Rheingold,  Valet  & Rheingold.  See:  Zacchi 
v.  State  of  New  York,  Court  of  Claims,  Roch- 
ester, Case  No.  102845.  | 

Source:  VerdictSearch  New  York  Reporter 
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$1.5  Million  Verdict  in  NYC  Jail  Medical  Malpractice  Death 


A jury  awarded  $1.5  million  on  Janu- 
iry  23, 2004  for  the  wrongful  death 
of  a 37  year-old  mother  of  six  who  died  on 
September  30,  1998  in  a New  York  City 
(NYC)  jail  holding  cell  from  improper  medi- 
cations given  her.  Liability  was  split  60% 
percent  against  Long  Island  College  Hospi- 
tal and  40%  against  the  City  of  New  York. 

Yvette  Mann  Kessler  was  arrested  at  4 
p.m.  on  September  28,  1998  for  drug  pos- 
session and  incarcerated  at  the  NYC  75th 
Precinct  Brooklyn  jail.  Although  police  ulti- 
mately decided  not  to  prosecute  her,  they  held 
her  overnight  for  an  outstanding  bench  war- 
rant in  nearby  Queens.  At  2 a.m.,  she  was 
transported  to  Long  Island  College  Hospi- 
tal, where  she  was  examined  by  Dr.  Anupama 
Nehra,  who  diagnosed  a condition  of  low 
pulse  and  mild  opiate  withdrawal  effects.  Dr. 


Nehra  gave  Kessler  prescriptions  for 
Clonidine,  Compazine  and  Donnatal,  and 
discharged  her.  Kessler  was  returned  to  the 
jail  at  5:30  a.m.  Two  hours  later,  she  was 
found  dead,  face  down,  in  her  cell. 

Brigita  Mann,  representing  her 
daughter’s  estate,  sued  Long  Island  College 
Hospital,  the  city  of  New  York,  the  New 
York  City  Department  of  Corrections,  and 
several  unnamed  police  and  jail  officers. 
Marin  claimed  Kessler  died  because  of 
inadequate  prisoner  monitoring.  In  addition, 
Mann  alleged  inappropriate  medication 
when  it  was  determined  that  there  were 
only  traces  of  narcotics  in  Kessler’s  sys- 
tem at  the  time  of  her  death  and  no 
evidence  of  chronic  drug  use.  The  defen- 
dants contended  she  died  of  acute  and 
chronic  substance  abuse. 


After  a two  week  trial  and  two  days  of 
deliberations,  the  jury  was  unanimous  for 
Marin.  Marin  had  settled  with  Long  Island 
College  Hospital  and  Dr.  Nehra  for 
$425,000  before  opening  statements  in  the 
trial.  The  jury  specified  age-proportioned 
dependency  awards  of  $65,000  for 
Kessler’s  24  year-old  daughter;  $128,000 
for  her  20  year-old  son;  $214,000  for  her  16 
year-old  daughter;  $300,000  for  her  12  year- 
old  son;  $343,000  for  her  10  year-old 
daughter  and  $450,000  for  her  5 year-old 
daughter.  Plaintiffs  were  represented  by  Ira 
M.  Newman  of  Sanocki,  Newman  & Turret. 
See:  Marin  v.  New  York  City  Police  Depart- 
ment Officers,  et  al..  Kings  Supreme  Court 
Case  No.  27253/99.  ■ 

Source:  VerdictSearch 


Arizona  Prison  Director  Has  Poor  Track  Record 

by  Michael  Rigby 


A federal  judge  in  Missouri  has  re- 
used to  accept  sworn  testimony 
from  Arizona  Department  of  Corrections 
(ADOC)  Director  Dora  Schriro,  adding  yet 
another  chapter  to  Schriro ’s  continuing  saga 
of  security  lapses,  deceit,  and  disappearing 
evidence. 

Before  signing  on  as  director  of  the 
ADOC  in  June,  2003,  Schriro  weathered  a 
troubled  stint  as  head  of  the  St.  Louis,  Mis- 
souri, jail  system — a post  she  held  for  less  than 
two  years.  In  2002,  five  prisoners  escaped  from 
one  of  the  city’s  medium  security  jails.  Com- 
monly called  the  workhouse,  the  jail  was  being 
used  to  house  high-security  prisoners  while  a 
new  jail  was  being  built.  The  escape  earned 
Schriro  a two  week  suspension. 

A subsequent  Justice  Department  inves- 
tigation uncovered  myriad  security  breaches 
at  the  jail.  Surveillance  cameras  were  aimed 
at  the  ceiling,  keys  were  not  inventoried,  pris- 
oners were  not  regularly  counted,  and  visitors 
were  not  required  to  empty  their  pockets  be- 
fore entering  the  visitation  area. 

At  least  two  riots  occurred  at  the  work- 
house  during  Schriro ’s  tenure.  One  resulted 
in  litigation.  After  sustaining  a concussion 
in  one  of  the  uprisings,  Jamar  Welch  sued 
Schriro  and  several  other  jail  officials.  He 
sought  as  evidence  a videotape  and  use-of- 
force  reports  detailing  the  2002  incident. 

Jail  officials  and  guards  first  admitted 
under  oath  that  use-of-force  reports  had  been 
written  and  reviewed.  They  later  recanted, 
alleging  in  subsequent  sworn  statements  that 


no  reports  have  ever  been  written.  Officials 
additionally  alleged  that  the  videotape  has 
been  lost. 

In  an  August,  2003  hearing,  U.S.  Dis- 
trict Court  Carol  Jackson  ordered  the  City  to 
hand  over  the  evidence.  Schriro  contended 
in  a deposition  that  she  had  given  the  tape  to 
her  secretary.  However,  the  secretary  and 
other  jail  officials  testified  in  an  October  evi- 
dentiary hearing  that  Schriro  was  the  last  one 
to  have  the  tape. 

Judge  Jackson  apparently  did  not  appre- 
ciate the  thinly  veiled  deceit.  In  a February 
3, 2004  ruling,  Jackson  refused  to  admit  tes- 
timony from  Schriro  and  the  other 
defendants — filed  in  support  of  the  city’s 
motion  to  dismiss — saying  that  “it  is  beyond 
dispute  that  the  defendants’  affidavits  con- 
tain false  statements’  and  that  ‘some  of  the 
defendants  chose  to  play  fast  and  loose  with 
the  truth.”  Jackson  further  noted  that  with- 
out the  affidavits,  the  city  could  not  support 
its  motion  for  summary  judgment.  Schriro 
and  the  other  defendants  were  also  ordered 
to  pay  Welch’s  attorney  fees  and  costs  in- 
curred from  seeking  the  missing  evidence. 

Welch’s  attorney,  Kevin  Hormuth,  wants 
Schriro  and  the  other  defendants  barred  from 
testifying  at  trial.  If  they  are  allowed  to  tes- 
tify, he  said,  he’ll  use  the  fallacious  affidavits 
to  discredit  them. 

Incredibly,  the  St.  Louis  case  in  not  the 
first  time  videotape  evidence  has  disappeared 
on  Schriro’s  watch.  During  her  reign  as  head 
of  the  Missouri  Department  of  Corrections, 


three  videotapes  sought  as  evidence  in  pris- 
oner lawsuits  mysteriously  vanished.  An 
edited  version  of  one  tape  eventually  turned 
up,  but  the  other  two  were  never  found. 

The  pattern  of  missing  evidence  did  not 
escape  judicial  notice.  In  2002,  while  uphold- 
ing a $10,002  judgment  against  the  state  in 
the  case  involving  the  edited  videotape,  the 
Eight  Circuit  Court  of  Appeals  commented: 
“We  are  aware  that  large  bureaucracies  can- 
not have  a foolproof  system  for  preserving 
records.  However,  three  missing  videotapes 
in  approximately  five  years  of  incidents  giv- 
ing rise  to  litigation  within  one  prison  system 
strikes  us  as  far  more  than  mere  coincidence.” 

Coupled  with  the  current  criticism  over 
her  handling  of  the  15-day  hostage  standoff 
at  the  Arizona  Prison  Complex-Lewis, 
Schriro’s  past  may  be  her  undoing.  Under 
Arizona  state  law,  agency  heads  may  serve 
for  one  year,  without  senate  confirmation. 
The  deadline  for  confirming  Schriro  is  June 
13, 2004.  Governor  Janet  Napolitano  stands 
by  her  appointment  of  Schriro,  but  others 
aren’t  convinced  she  was  the  right  choice. 

“I  want  this  investigation  to  be  over  be- 
fore we  confirm  her,”  said  State  Senator  Bob 
Burns,  spealdng  of  a legislative  investigation 
into  the  standoff.  “Right  now,  there  are  more 
questions  than  answers.  Her  confirmation  at 
this  point  is  not  slam  dunk  by  any  means.” 
■ 

Sources:  Phoenix  New  Times,  The  Arizona 
Republic 
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Private  Probation  Companies  Prove  Corrupt  in  Tennessee 

by  Gary  Hunter 


Criminal  Court  Judge  Chris  Craft 
claimed  private  probation  compa- 
nies have  “created  a nightmare”  in  the 
Memphis,  Tennessee  probation  system. 
Judge  Craft,  who  is  also  chairman  of  the 
Private  Probation  Services  Council,  said 
that  probation  companies  currently  charge 
probationers  fees  “that  frankly  are  not  jus- 
tified” and  use  probationers  for  “pet 
projects  that  benefit  the  companies.”  His 
assessment  concludes  that  the  current  sys- 
tem is  a hotbed  for  fraud,  conflicts  of 
interest,  extortion  and  accuses  operators  of 
basically  accepting  bribes  for  not  revoking 
probation. 

“Drug  addicts  need  to  be  turned  around 
but  instead  are  being  hit  up  for  money,” 
Craft  says.  He  also  presented  a 13-page  pro- 
posal to  the  Legislature’s  Corrections 
Oversight  Committee  which  cited  other 
questionable  practices  including:  a court 
clerk  who  used  his  position  to  supply  cli- 
ents to  a spouse’s  private  prison  company; 
a Memphis  private  probation  company 
where  2 employees  oversee  1,100  proba- 
tioners; and  probation  companies  owned  by 
convicted  felons. 

Some  of  the  private  companies  charged 
probationers  $35  for  drug  tests  that  only 
cost  $15.  They  would  then  charge  $100  for 
a second  test.  Some  companies  would 
charge  a $25  “non-reporting  fee”  which  al- 
lowed probationers  to  call  in  periodically 
rather  than  report. 

Craft  fears  that  judges  are  placed  in  a 
position  of  liability  by  the  current  system 
since,  when  they  have  to  choose  between 
companies  to  carry  out  their  sentence,  they 
can  potentially  be  accused  of  favoritism.  He 
says  that  the  last  judge  over  the  PPSC  “was 


so  disgusted  [with  the  situation]  he  just  quit 
going  to  meetings.” 

Private  probation  companies  were  given 
legislative  authority  to  monitor  misdemeanor 
probationers  in  1998.  At  the  time,  however, 
no  rules  were  made  to  regulate  the  companies. 
Now,  no  one  is  able  to  determine  just  how  deep 
the  corruption  runs. 

Sen.  Doug  Jackson,  D-Dickson  admits 
that  legislators  are  unsure  of  the  exact  num- 
ber of  private  probation  companies,  their 
locations,  or  the  number  of  probationers  actu- 
ally under  their  care. 

“It’s  a mess,”  laments  Jackson.  He  says 
that  the  potential  for  huge  profits  has  corrupted 
the  system. 

Judge  Craft  blames  the  state  attorney 
general’s  office  and  the  Department  of  Com- 
merce and  Insurance  for  not  implementing  his 
rules  sooner. 

“No  one  cared,”  Craft  said.  He  estimates 
that  there  are  30,000  to  40,000  misdemeanor 
probationers  statewide. 

The  problem  is  not  confined  to  Tennes- 
see. Sabrina  Byrd  is  a victim  of  Georgia’s 
probation  system  run  amok.  Ms.  Byrd,  who 
had  a spotless  criminal  record,  spent  1 7 days 
in  Fulton  County’s  College  Park  Jail  because 
she  was  unable  to  pay  an  $852  fine  and  $390 
in  probation  fees.  Ms.  Byrd  was  cited  for  vio- 
lating the  city’s  leash  law  and  not  having  her 
dogs  vaccinated  for  rabies. 

Palmer  Singleton,  attorney  for  the  South- 
ern Center  of  Human  Rights  describes  Ms. 
Byrd  as  soft-spoken  and  law-abiding.  Single- 
ton  claims  that  Ms.  Byrd  was  jailed  by  the 
Fulton  County  Superior  Court  for  no  other 
reason  than  she  was  poor. 

Byrd  is  unemployed,  receives  food 
stamps  and  intermittent  child  support  pay- 


ments. Her  case  was  being  handled  by  the 
private  probation  firm  Professional  Pro- 
bation Services(PPS).  Frustrated  by  the 
company’s  constant  demands  for  money, 
Ms.  Byrd  quit  reporting  which  eventually 
led  to  her  25-day  sentence  by  Municipal 
Court  Judge  George  Barron. 

“1  thought  debtor’s  prison  had  been  out- 
lawed in  this  state,”  said  Joseph  Lowery  of 
the  Georgia  Coalition  for  the  People’s 
Agenda.  Lowery,  who  is  also  a former  head 
of  the  Southern  Christian  Leadership  Con- 
ference, calls  Ms.  Byrd’s  punishment 
“medieval.” 

Singleton  agrees.  He  maintains  that 
Byrd  would  never  have  gone  to  jail  if  she 
had  been  able  to  pay  the  $39.00-a-month  pro- 
bation fee.  With  a few  phone  calls  to  local 
pet  stores  Singleton  was  able  to  get  Ms. 
Byrd’s  dogs  spayed  and  vaccinated. 

“The  amazing  thing  is  that  the  proba- 
tion company  did  nothing  to  help  this 
woman  with  the  dogs.  They  just  taxed  her 
for  being  poor,”  said  Singleton.  He  decries 
the  present  system  which  he  says  puts  too 
much  focus  on  punishment  and  little  em- 
phasis on  helping  people  solve  their  legal 
problems. 

“Once  we  tapped  into  the  right  re- 
sources, we  can  help  the  dogs.  We  can’t 
do  that  for  Sabrina  Byrd?”  he  asks. 
Singleton  says  that  Ms.  Byrd’s  sentence 
violates  her  Equal  Protection  rights  and 
that  SCHR  is  considering  mounting  a le- 
gal challenge  to  the  constitutionality  of 
the  fines  that  led  to  her  imprisonment. 
■ 

Sources:  Atlanta  Journal-Constitution,  Mid- 
South  News,  The  Tennessean 
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Controversy  and  Lawsuits  Surround 
South  Texas  Private  Prison  Deals 


Cotulla,  a south  Texas  town  known 
for  the  illegal  drug-sting  convic- 
tions of  a quarter  of  its  African-American 
citizens,  now  has  a new  claim  to  infamy — 
private  prison  scams.  Cotulla,  population 
3,000,  is  the  county  seat  of  LaSalle  County. 
In  June,  2000,  self-proclaimed  and  unlicensed 
prison  consultant  Rick  Reyes  talked  the 
LaSalle  County  Commissioners — Ray 
Landrum,  Albert  Aguero,  Domingo  Martinez, 
Roberto  Aldaco  and  former  County  Judge 
Jimmy  R Patterson — into  issuing  a $2  million 
bond  to  renovate  a 48-bed  Cotulla  jail  before 
selling  it  to  the  private  sector.  The  renovation 
contract  went  to  Louisiana-based  Emerald  Cor- 
rectional Management  and  Reyes  pocketed 
3%.  Reyes  then  talked  the  commissioners 
into  endorsing  a plan  to  build  a privately- 
run,  1,000-bed  INS  prison.  Later,  he 
proposed  the  issuing  of  $22  million  in  bonds 
for  construction  of  a 500-bed,  privately-run 
U.S.  Marshals  Service  prison  in  Encinal. 

To  shield  the  county  from  liability,  Reyes 
proposed  creating  a shell  corporation,  the 
LaSalle  County  Public  Facilities  Detention 
Corporation  (LCPFDC),  appointing  the  com- 
missioners as  directors  and  issuing  the  bonds. 
This  allowed  a poor  county  with  a monthly 
budget  of  $180,000  to  issue  $22  million  in 
bonds  and  spend  the  money  it  raised.  The 
10%  - 12%  interest  rate  bonds  were  issued 


by  Matthew  T.  Clarke 

in  the  fall  of  2002  to  those  gullible  enough 
to  buy  them.  Reyes  presumably  made  a small 
fortune  on  commissions  and  consulting  fees. 

The  commissioners  paid  millions  to  a 
construction  company  in  a neighboring 
county  Reyes  was  associated  with.  They  paid 
unusually  high  commissions  to  two  bond- 
underwriting firms.  They  paid  five  times  the 
market  rate  for  the  land  to  build  the  prison 
on.  The  project  hemorrhaged  money. 

The  county  commissioners  Reyes  was 
dealing  with  had  a shady  history,  having  bor- 
rowed $800,000  from  HUD  to  build 
low-income  housing  and  blown  it  all  on  a 
failed  Houston-based  get-rich-quick  scheme. 
Because  of  this,  they  were  ineligible  for  fur- 
ther HUD  loans.  Whether  Reyes  saw  them 
as  potential  marks  because  he  thought  they 
were  dishonest,  or  because  they  were  gull- 
ible is  unknown.  The  records  of  Reyes’s 
dealings  with  the  commissioners,  including 
his  contract  and  financial  data,  disappeared 
as  did  Reyes. 

The  slimy  dealings  in  LaSalle  County 
came  to  light  when  Patterson  lost  an  election 
to  Joel  Rodriguez.  As  LaSalle  County  Judge, 
Rodriguez  began  to  question  the  deals  pub- 
licly in  such  media  outlets  as  The  Bond  Buyer, 
The  San  Antonio  Express-News  and 
LaRedos.com.  In  response,  on  July  14,  2003, 
Municipal  Capital  Markets  Group,  Inc.  (a 
Dallas  bond  underwriter), 
Emerald  Correctional 
Management,  (a  Shreve- 
port, Louisiana-based 
private  prison  operator), 
and  Corplan,  Inc,  (a  Dallas 
architectural  firm),  filed 
suit  against  Rodriguez 
claiming  his  “threatening 
activities  and  communica- 
tions with  third  persons” 
was  endangering  separate 
deals  to  build  a 1,000-bed 
INS  prison  in  Cotulla  and 
jails  in  Val  Verde  and 
Hudspeth  Counties.  None- 
theless, on  July  17,  2003, 
Hudspeth  County  commis- 
sioners approved  a $24 
million  deal  with  Emerald 
Correctional  Management. 
Patterson,  who  remains  the 
head  of  LCPFDC,  sued 
Rogriguez  for  defamation 


in  a separate  action  and,  in  a third  lawsuit,  a 
LaSalle  County  citizens  group  accused  the 
county  commissioners  of  violating  the  Texas 
Open  Meetings  Act. 

In  July,  2003,  the  LaSalle  County  com- 
missioners hired  Austin  attorney  James  P. 
Allison  to  examine  the  jail  contracts.  The 
500-bed  jail  will  cause  a loss  of  $373,808  in 
the  first  year,  $1.2  million  in  the  second,  and 
more  than  $1.9  million  thereafter  according 
to  Rodriguez.  The  loss  is  expected  because 
the  county’s  contracts  require  it  to  pay  Em- 
erald a set  amount  to  manage  the  jail 
regardless  of  occupancy,  but  specify  that  the 
INS  will  pay  the  county  only  on  a per  pris- 
oner basis.  Rodriguez  claims  the  county  is 
already  losing  thousands  of  dollars  each 
month  because  it  must  pay  to  have  its  own 
prisoners  housed  elsewhere. 

Rancher  and  civic  activist  Bill 
Addington  is  leading  an  investigation  into 
the  Hudspeth  County  jail  deal  in  which  he 
said  the  commissioners,  acting  as  the  West 
Texas  Detention  Facilities  Corporation,  ap- 
proved the  $24  million  deal  with  the  same 
partners,  without  even  having  the  written 
terms  available. 

“They  didn’t  have  the  draft  bond  agree- 
ment, the  operating  agreement,  nothing,”  said 
Addington.  “They  really  have  no  knowledge 
of  any  details.” 

On  September  24,  2003,  La  Salle 
County  Commissioners  paid  $20,000  to  the 
Prison  Inquiry  Group,  acknowledging  that 
they  violated  the  Texas  Open  Meetings  Act. 
Under  the  terms  of  the  settlement,  Rodriguez 
took  Patterson’s  place  on  the  LaSalle  Count 
Public  Facilities  Detention  Corporation,  de- 
fendants agreed  that  all  public  documents  in 
the  project  will  be  filed  with  the  county  clerk 
and  they  also  agreed  to  pay  the  plaintiffs’ 
attorney  fees  and  costs  in  this  action  and 
negotiate  future  jail  deals  in  good  faith.  The 
settlement  also  requires  the  county  to  post 
its  meeting  notices  in  Encinal  as  well  as 
Cotulla.  While  denying  any  violation  of  the 
Open  Records  Act,  the  county  did  agree  to 
improve  its  record  management  practices 
relating  to  the  jail  project.  See:  Prison  In- 
quiry Group  v.  LaSalle  County,  LaSalle 
County  District  Court,  81st  District,  Case 
Number  2002-02-00098-CVL.  ■ 

Sources:  The  Bond  Buyer,  The  American 
Prospect,  San  Antonio  Express-News 
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Warden  Sentenced  for  Stealing  Dali  Painting  From  Rikers  Island  Jail 

by  Matthew  T.  Clarke 


A former  Rikers  Island  deputy  war 

CYden  was  sentenced  to  1 to  3 years 
in  prison  after  admitting  that  he,  a former 
assistant  deputy  warden,  and  two  former 
guards  stole  a rare  Salvador  Dali  painting 
valued  at  $250,000  from  its  display  case  at 
Rikers  Island  jail  in  New  York  City. 

In  1965,  Dali  was  visiting  New  York  and 
scheduled  to  visit  Rikers  Island  to  give  pris- 
oners an  art  lesson  and  gain  publicity  for  the 
Art  in  Prison  program.  Dali  fell  ill  and  was 
unable  to  visit  the  prison.  To  ameliorate  the 
prisoners’  disappointment,  Dali,  himself  a 
former  prisoner,  spent  about  two  hours  cre- 
ating a 4-foot  by  5-foot  watercolor  and 
charcoal  painting,  a crucifixion.  Along  with 
the  painting  came  a message:  “You  are  art- 
ists. Don’t  think  of  your  life  as  finished  for 
you.  With  art,  you  have  always  to  feel  flee.” 
(sic)  (Dali  was  a notoriously  bad  speller.) 

The  painting  was  signed,  “For  the  din- 
ning of  the  Prisoners  Rikers  Island”  and  for 
16  years  it  hung  in  the  prisoners’  dining  hall. 
In  1980,  an  expert  authenticated  and  ap- 
praised the  painting.  Suddenly,  the  prison 
administration  began  to  fear  that  the  prison- 
ers might  damage  the  painting  and  it  was 
moved  to  a plexiglass  case  in  the  lobby  of 
the  prison.  The  painting’s  last  appraisal  in 
1985  put  its  value  at  $175,000.  However, 
since  Dali  died  in  1989,  all  of  his  works  have 
risen  steeply  in  value. 

As  it  turns  out,  prisoners  were  not  a dan- 
ger to  the  painting,  prison  officials  were.  On 
March  1, 2003,  four  prison  officials  staged  a 
fire  drill  in  a remote  part  of  the  prison  and 


used  the  distraction  to  steal  the  painting  and 
replace  it  with  a poor  copy.  In  September,  2003, 
Mitchell  Hochhauser,  40,  former  deputy  war- 
den, admitted  his  part  in  the  theft,  alleging  that 
Benny  Nuzzo,  former  assistant  deputy  warden, 
masterminded  the  plot  to  initiate  the  fire  drill 
as  a diversion,  replace  the  regular  lobby  guards 
with  accomplice  guards  Timothy  Pina  and 
Greg  Sokol,  and  trade  the  Dali  for  a copy.  Sokol 
is  also  cooperating  with  authorities. 

The  hitch  in  the  plan  was  that  copy 
didn’t  look  like  the  original.  It  was  brighter 
and  newer  than  the  faded  original,  was  miss- 
ing the  original’s  golden  frame,  and  was 
shoddily  stapled  to  the  wall.  An  off-duty 
guard  walking  through  the  lobby  noticed  the 
theft  the  next  morning.  The  NYPD  investi- 
gation into  the  theft  immediately  focused  on 
officials  who  had  access  to  the  key  to  the 
plexiglass  box  that  protected  the  painting. 

According  to  Hochhauser,  Nuzzo,  who 
was  supposed  to  store  the  painting  in  the  at- 
tic of  his  mother’s  house,  became  nervous 
as  the  investigation  narrowed  and  told  the 
others  that  he  had  destroyed  the  painting.  At 
his  sentencing,  Hochhauser  said,  “I  just  want 
to  apologize  to  my  wife  and  children,  my 
family,  the  court  and  thank  the  New  York  City 
Department  of  Corrections  for  hiring  me  and 
supporting  me.”  No  apology  was  given  to 
the  prisoners,  whose  artwork  he  stole,  or  the 
people  of  New  York,  who  have  been  deprived 
of  an  irreplaceable  treasure. 

Hochhauser  was  sentenced  to  1 to  3 
years  in  prison.  Pina  and  Sokol  face  up  to  1 5 
years  in  prison,  if  convicted.  New  York  offi- 


cials are  still  hoping  to  recover  the  painting; 
they  ask  anyone  with  information  on  it  to 
call  (212)266-1900. 

On  June  4,  2004,  Nuzzo  was  acquitted 
by  a Bronx  jury  of  the  theft.  Hochhauser  tes- 
tified against  Nuzzo.  Nuzzo ’s  lawyer  said  the 
acquittal  “sends  a message  about  the 
community’s  distaste  for  people  who  try  to 
get  out  of  crimes  by  merely  pointing  to  some- 
one else.”  | 

Sources:  nynewsday.com,  Associated  Press, 
nydailynews.com,  prisontalk.com,  New  York 
Times 
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California  Class  Action  Lawsuit  Targets 
Unauthorized  Prison  Phone  Charges 


A lawsuit  currently  pending  in  a Cali- 
brnia  state  court  claims  that  cer- 
tain providers  of  prison  telephone  services 
have  improperly  charged  for  collect  calls 
from  correctional  institutions  that  were  not 
authorized  or  accepted  by  the  called  party. 
The  lawsuit,  Condes  v.  Evercom  Systems, 
Inc. , Alameda  County  (California)  Superior 
Court  Case  No.  2002054255,  was  filed  in 
2002  by  three  San  Francisco  Bay  Area  law 
firms  - the  Law  Offices  of  Edward  C.  Casey, 
Jr.,  the  Law  Offices  of  John  W.  Allured  and 
Bramson,  Plutzik,  Mahler  & Birkhaeuser, 
LLP. 

The  plaintiffs  in  the  action  are  three 
criminal  defense  lawyers  - Elena  Condes, 
Bicka  Barlow  and  Brian  Getz  - and  an  ac- 
countant, Christopher  Fank.  They  allege  in 
their  complaint  that  defendants  Evercom 
Systems,  Inc.,  Global  Tel* Link  Corporation, 
T-Netix  Telecommunications  Services,  Inc. 
and  1LD  Telecommunications,  Inc.  improp- 
erly charged  them  and  other  persons  for 
prisoner  collect  calls  that  they  had  not  au- 
thorized or  accepted  - including  calls  that 
were  received  when  nobody  was  present  to 
answer  the  phone  and  calls  received  by  tele- 
phone answering  machines  or  voicemail. 
Also  named  as  defendants  in  the  action  are 
Verizon  California,  Inc.,  Pacific  Bell  Tele- 
phone Co.  and  SBC  Communications,  Inc. 

The  plaintiffs  have  asserted  claims  based 
on  California’s  Unfair  Competition  Law 
(UCL),  Business  & Professions  Code  § 
17200  etseq.,  which  prohibits  unfair,  unlaw- 
ful and  deceptive  business  practices,  as  well 
as  common  law  claims  for  unjust  enrichment. 
The  complaint  asks  the  Court  to  allow  the 
case  to  proceed  as  a class  action  on  behalf  of 
all  persons  who  were  improperly  charged  for 
prisoner  calls  that  either  originated  in  or  were 
made  to  residents  of  California,  and  requests 
the  Court  to  award  the  class  members  resti- 
tution of  wrongful  charges,  damages, 
injunctive  relief,  attorneys’  fees  and  costs  of 
suit.  In  addition  to  seeking  class  certifica- 
tion, plaintiffs  also  assert  their  UCL  claims 
on  behalf  of  the  general  public  of  the  State 
of  California  and  affected  members  thereof. 
The  Court  has  not  yet  decided  whether  or 
not  to  certify  a plaintiff  class. 

Although  the  plaintiffs’  attorneys  have 
limited  their  claims  in  the  Condes  case  to 
California-related  calls,  they  believe  that  the 
practice  of  charging  for  unauthorized  collect 
calls  was  not  limited  to  California  and  they 


are  investigating  whether  or  not  residents  of 
other  states  may  have  similar  claims.  The 
attorneys  for  the  plaintiffs  would  like  to  speak 
with  anyone,  either  in  California  or  else- 
where, who  has  information  about  the 
practices  of  prison  and  jail  phone  carriers  or 
has  been  charged  for  a prisoner  phone  call 
that  wasn’t  accepted  or  authorized. 

In  general,  prisoner  collect  calls  require 
positive  acceptance  by  the  called  party.  Some 
prison  phone  systems  require  that  a particu- 
lar key  on  the  telephone  keypad  be  pressed 
to  indicate  acceptance  of  the  call,  while  oth- 
ers use  voice  recognition  technology  and 
require  the  recipient  of  the  call  to  state  orally 
that  the  call  is  accepted.  In  either  case,  if  the 
recipient  of  the  call  does  not  affirmatively 


A Connecticut  federal  district  court 
vacated  a jury  award  of  $30,000  be- 
cause the  prisoner  plaintiff  failed  to  exhaust 
administrative  remedies.  Connecticut  pris- 
oner Lori  Flock  sued  guard  Paul  Thipedeau 
for  violating  her  Eighth  Amendment  right  to 
be  free  of  cruel  and  unusual  punishment. 

By  sending  letters  to  prison  officials, 
Flock  initiated  an  investigation  by  the  Con- 
necticut Department  of  Corrections  (CDOC) 
into  an  “undue  familiarity”  between  her  and 
Thipedeau.  As  a result  of  the  investigation, 
Thipedeau  resigned  from  the  CDOC  after 
Hock  produced  numerous  cards  and  “love” 
letters.  This  incident  is  not  novel,  for  the 
CDOC  is  embroiled  in  a massive  sexual  ha- 
rassment scandal.  See:  PLN,  August  2003. 
After  a trial,  the  jury  only  awarded  nominal 
damages  of  $1,  but  felt  the  guard  deserved 
punishment  by  awarding  $30,000  punitive 
damages. 

Thipedeau  moved  to  set  aside  the  ver- 
dict as  contrary  to  law  based  on  Hock’s 
failure  to  exhaust  administrative  remedies 
and  for  failing  to  make  a showing  of  physi- 
cal injury.  The  court  held  Hock  exhausted 
administrative  remedies  by  her  letters,  which 
resulted  in  the  investigation  and  Thipedeau’s 
voluntary  resignation.  Additionally,  42 
U.S.C.  § 1997e(e)  does  not  bar  compensa- 


indicate  acceptance  of  the  call,  it  should  not 
be  billed.  Prisoner  collect  calls  are  usually 
billed  in  a separate  section  of  the  phone  bill, 
and  the  name  of  the  carrier  - for  example, 
Evercom  or  T-Netix  - is  usually  listed  on  the 
page.  In  some  cases,  the  improper  calls  have 
been  of  short  duration  - one  or  two  minutes 
- while  in  other  instances,  call  recipients  have 
reported  being  improperly  charged  for  un- 
authorized calls  that  may  extend  as  long  as 
15  or  20  minutes. 

Anyone  who  has  been  improperly 
charged  for  an  prisoner  call  or  has  informa- 
tion about  the  practices  of  prison  phone 
companies  should  call  Edward  C.  Casey,  Jr. 
at  (510)  251-2300  or  e-mail  him  at 
eccasey@sbcglobal.net.  | 


tory  damages  for  actual  injury,  nominal,  or 
punitive  damages;  it  only  bars  compensatory 
damages  for  mental  and  emotional  injury 
without  a prior  showing  of  physical  injury. 
Accordingly,  the  court  denied  Thipedeau’s 
motion.  See:  Hock  v.  Thipedeau,  238 
F.Supp.2d  446  (D.  Conn.  2002). 

Thipedeau  then  moved  for  a reconsid- 
eration of  the  judgment,  again  arguing  Hock 
failed  to  exhaust  administrative  remedies. 
The  court  held  its  prior  ruling  was  in  error. 
The  court  found  Hock’s  only  effort  to  ex- 
haust CDOC’s  administrative  remedies  was 
the  handwritten  letters;  she  failed  to  follow 
CDOC  grievance  directives,  which  provide 
three  levels  of  review.  Even  if  a prisoner  only 
seeks  monetary  damages,  administrative 
remedies  must  be  exhausted  if  some  form  of 
relief  is  available  through  the  process,  which 
may  include  policy  or  other  action  and  ex- 
clude monetary  awards.  To  allow  prisoners 
to  exhaust  remedies  by  filing  letters  or  re- 
quests that  initiate,  provide  participation  in, 
or  provide  information  to  prison  officials’ 
investigation  would  circumvent  the  exhaus- 
tion requirement  in  § 1997e(a). 

The  court  vacated  the  jury  award  and 
entered  judgment  for  Thipedeau.  See:  Hock 
v.  Thipedeau,  245  F.Supp.2d  045 1 (D.  Conn. 
2002).  ■ 
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Wisconsin  Contract  for  Faith-Based  Program 
Does  Not  Violate  First  Amendment 

by  Bob  Williams 


A Wisconsin  federal  district  court  has 

./""Vfound  that  a state  Department  of 
Corrections  (WDOC)  contract  with  a faith- 
based  addiction  recovery  program  does  not 
violate  the  establishment  clause  of  the  First 
Amendment.  This  decision  was  later  affirmed 
by  the  Seventh  Circuit  court  of  appeals. 

The  Freedom  from  Religion  Foundation, 
Inc.,  filed  a § 1983  action  contending  that  a 
grant  from  the  Wisconsin  Department  of 
Workforce  Development  (DWD)  and  a contract 
with  the  WDOC  violates  the  establishment  clause 
of  the  First  Amendment  by  supporting  Faith 
Works,  a faith-based,  long-term,  addiction  recov- 
ery program.  On  January  08, 2002,  the  district 
court  entered  an  unpublished  order  finding  that 
the  DWD’s  grant  to  Faith  Works  violated  the 
establishment  clause.  Trial  was  later  held  on 
the  remaining  issue  of  whether  prisoners  who 
participate  in  Faith  Works  do  so  based  on  their 
own,  independent,  private  choice.  This  is  the 
determinative  issue  in  deciding  whether  the 
DOC  contract  violates  the  establishment  clause 
by  directly  funding  a faith-based  program  or 
indirectly  funding  the  program  which  does  not 
run  afoul  of  the  First  Amendment. 

In  addition  to  Faith  Works,  all  prisoners 
who  met  the  treatment  criteria  and  were  of- 
fered Faith  Works  were  also  offered  non- 
faith-based  programs  as  alternatives.  Eligible 
prisoners  were  informed  of  the  religious  com- 
ponent. Faith  Works  was  a much  longer 
program  (9-12  months)  compared  to  other  pro- 
grams (30-90  days)  which  may  not  have  always 
offered  the  same  services  as  Faith  Works.  Un- 
der the  1999  Administrative  Directive  (AD) 
99- 1 5,  prisoners  had  to  consent  to  faith-based 
programs  but  offering  alternatives  was  not 
mandated  until  2001  in  AD  01-10. 

It  is  well-established  that  direct  state 
subsidizing  of  religious  programs  is“viewed 
as  governmental  advancement  or  indoctrina- 
tion of  religion”  and  thus  violative  of  the 
establishment  clause.  Conversely,  when  the 
state  funds  flow  to  religious  programs  “solely 
as  a result  of  the  genuinely  independent  and 
private  choices  of  individuals,  the  funding 
is  considered  indirect”  and  constitutional.  It 
is  thus  the  individual  and  not  the  state  choos- 
ing to  support  religion  when  the  funding  is 
indirect.  This  reduces  the  “likelihood  that  the 
public  funding  has  the  primary  effect  of  ad- 
vancing religion  in  violation  of  the 
establishment  clause”  and  breaks  the  “circuit” 
between  government  and  religion.  When  the 


individual  chooses  freely  it  becomes  “irrel- 
evant whether  the  funding  passes  through 
the  hands  of  the  individual  first  or  goes  di- 
rectly to  the  selected  program.” 

Rejecting  the  contentions  that  the 
prisoner’s  choice  only  appears  to  be  volun- 
tary and  that  the  WDOC’s  recommendation 
of  Faith  Works  amounts  to  endorsement  of 
religion,  the  Court  found  that  only  through 
unencumbered,  private  choice  did  the  pris- 
oners participate,  thus  breaking  the 
connection  between  state  funding  and  reli- 
gious programs.  Flere,  the  Faith  Works 
program  was  recommended  but  prisoners 
were  informed  of  its  religious  content  and 
offered  alternatives  if  they  did  not  consent; 
consents  were  documented;  and  prisoners 
were  informed  that  they  could  not  be  or- 
dered to  participate  in  a religious  program. 
Under  these  circumstances  it  is  the  indi- 
vidual who  chooses  to  support  the  religious 
program  and.the  indirect  state  funding  is 
only  an  “incidental  advancement  of  a reli- 
gious message”  attributable  to  the 
individual.  See:  Freedom  from  Religion 
Foundation,  Inc.  v.  McCallum,  214 
F.Supp.2d  905  (W.D.  Wis.  2002). 

On  appeal,  the  Seventh  Circuit  focused 
on  the  parallel  between  the  halfway  house 
system  and  school  vouchers.  The  Court 
found  that  most  private  schools  are  paro- 
chial so  in  the  short  run  vouchers  will  give 
a legal  boost  to  religion  yet  still  be  consti- 
tutional since  the  users  are  free  to  decide 
where  to  use  their  vouchers  (in  the  long  run, 
theoretically,  vouchers  should  stimulate  the 
creation  of  more  secular  schools).  In  con- 
trast, most  halfway  houses  are  secular  so 
the  decision  is  easier:  the  prisoner  decides 
where  he  wants  to  go  and  in  effect  indirectly 
spends  the  state’s  voucher  based  on  his  pri- 
vate decision;  only  rarely  will  it  involve 
religion  but  it  is  still  the  prisoner’s  choice. 

The  Court  also  rejected  the  argument 
that  there  are  no  objective  criteria  with 
which  to  rate  halfway  houses  thus  render- 
ing officials’  recommendations  subjective 
and  reflective  of  their  personal  religious 
preference.  Agreeing  with  the  district  court, 
the  Court  found  that  this  danger  had  not  ma- 
terialized. There  simply  was  no  evidence 
that  in  recommending  Faith  Works  officials 
were  influenced  by  their  own  religious  be- 
liefs. Excluding  Faith  Works  based  on  this 
speculative  fear  “would  involve  the  sacri- 


fice of  a real  good  to  avoid  a conjectured  bad.  It 
would  be  perverse  if  the  Constitution  required 
this  result.”  The  Court  concluded  that  “sugges- 
tion is  not  a synonym  for  coercion,”  nor  could 
quality  differences  amount  to  coercion.  See: 
Freedom  From  Religion  Foundation,  Inc.  v. 
McCollum,  324  F.3d  880  (7th  Cir.  2003).H 
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Washington  State  Prison  Continues  To  Pollute 
Local  Environment  Despite  Repeated  Citations 

by  John  E.  Dannenberg 


Toxic  and  hazardous  waste  from 
Walla  Walla  State  Penitentiary 
(WSP)  continues  today  to  pollute  City  ofWalla 
Walla  air  and  public  water  resources,  notwith- 
standing fourteen  years  of  administrative 
litigation  stemming  from  citations  and  fines 
levied  by  the  Washington  State  Department 
of  Ecology  (DOE)  against  the  Department 
of  Corrections  (WADOC). 

For  117  years,  the  Washington  State 
Penitentiary  in  Walla  Walla  has  been  a dump- 
ing ground  for  human  “toxic  waste”  in  the 
form  of  convicted  felons.  But  it  is  WSP’s 
irresponsible  chemical  toxic  waste  that  takes 
center  stage  today.  Turning  a blind  eye  to  the 
DOE,  the  WADOC  quietly  retained  its  cen- 
tury-old practice  of  ignoring  long  term 
ecological  effects  that  its  prison  waste 
byproducts  might  be  having  upon  the  seem- 
ingly disconnected  environment  outside  the 
walls  and  razor  wire.  Today,  however,  WSP’s 
560  acre  tract  is  no  longer  an  island  immune 
from  public  scrutiny.  The  following  tortured 
bureaucratic  record  speaks  for  itself. 

On  August  1, 1990,  DOE  inspected  and 
cited  WSP  for  eight  “dangerous  waste  viola- 
tions,” including  failures  to  properly 
designate  waste  and  waste  containers,  prop- 
erly manage  waste  discharges,  ship 
hazardous  waste  off-site  within  90  days,  de- 
velop a waste  inspection  schedule,  develop/ 
follow  a personnel  waste  training  plan  and 
develop  a contingency  plan.  Specifically  noted 
improperly  contained  hazardous  wastes  in- 
cluded naptha,  antifreeze,  perchloroethylene, 
lacquer  thinner,  methylene  chloride,  and 
photochemicals.  Accordingly,  on  February  11, 
1991,  DOE  entered  administrative  compliance 
Order  No.  DE  90-E729,  directing  WSP  Safety 
Education  Coordinator  Robert  W.  Johnson  to 
remedy  the  violations. 

WSP’s  response  was  an  April  19,  1991 
appeal  to  the  Pollution  Controls  Hearing 
Board  (PCHB ).  The  irony  of  what  would  be- 
come an  unending  bureaucratic  legal  battle 
emerged  at  that  time.  In  this  litigation  be- 
tween two  state  agencies,  Department  of 
Corrections  v.  Department  of  Ecology, 
PCHB  No.  91-76,  the  Attorney  General  of 
Washington  State  would  represent  both  sides. 
Even  more  ironic,  at  that  time  the  Depart- 
ment of  Ecology  was  headed  by  Mary 
Riveland.  Her  husband  Chase  Riveland, 
headed  the  Department  of  Corrections! 
WADOC  obeyed  a few  of  the  orders  but 


asked  to  be  excused  or  exempted  from  oth- 
ers as  unreasonable  or  arbitrary.  On 
November  19,  1991,  two  assistant  attorneys 
general  signed  a stipulated  order  of  dismissal 
of  PCHB  91-76,  agreeing  that  six  items  had 
been  complied  with,  but  that  training/con- 
tingency plans  would  not  be  implemented 
unless  WADOC  generated  over  2,200  pounds 
of  hazardous  waste  per  month. 

In  March,  1 992,  DOE  notified  WSP  that 
it  had  received  an  anonymous  complaint  de- 
tailing improper  disposal  of  toxic  wastes  into 
the  storm  drain  as  well  as  burial  of  paint 
thinners,  oil,  human  waste,  hospital  waste 
and  medical  needles  in  a 1 987-closed  prison 
landfill  (Sudbury).  Additional  information 
from  the  complainant  specified  a major  spill 
of  diesel  fuel  during  removal  of  a 1,000  gal- 
lon underground  storage  tank.  A DOE  site 
inspection  revealed  over  a dozen  livestock 
carcasses  dumped  next  to  a pond  and  wetlands 
containing  brackish  still  water.  The  pond  is 
filled  by  effluent  from  the  prison  dairy. 

On  November  8, 1994,  DOE  again  con- 
ducted a compliance  inspection  at  WSP.  The 
report  noted  that  as  a Large  Quantity  Gen- 
erator (LQG)  of  hazardous  waste,  WSP 
should  have  been  but  was  not  in  compliance 
with  a long  list  of  administrative  regulations. 
Overall,  7,824  lbs.  (978  gallons)  of  on-site 
hazardous  chemicals  were  reported.  On  May 
30,  1995,  WSP  Safety  Coordinator  Johnson 
stipulated  to  DOE  Consent  Order  No.  DE 
95HS-E93  1 wherein  WSP  would  cease  and 
desist  from  noted  illegal  practices  of  not 
keeping  waste  containers  closed,  not  label- 
ing them,  and  dumping  photo-chemicals  into 
the  drain.  WSP  would  then  provide  emer- 
gency equipment  at  waste  accumulation  sites. 
Within  30  days,  WSP  would  also  submit  solid 
wastes  for  toxicity  analysis,  as  well  as  sub- 
mit specified  inspection  plans,  a training  plan 
and  a contingency  plan. 

Following  a July  24,  1995  DOE  rating 
of  WSP  as  a hazard  level  “3”  [on  a scale  of 
5],  WSP  submitted  to  DOE  its  corrective 
action  report  on  September  7.  However,  DOE 
Section  Manager  James  Maim  found  it  seri- 
ously deficient,  and  on  November  2,  gave 
WSP  15  days  to  comply  or  face  enforcement. 
On  November  16,  WSP’ s Safety  Officer 
Johnson  faxed  a response  indicating  a con- 
tinuing inability  to  comply,  followed  on 
December  4 by  results  of  requested  tests  and 
modified  plans.  At  DOE’s  insistence,  more 


compliance  was  completed  by  Johnson  on 
December  11, 1995. 

Based  upon  groundwater  contamination 
reported  in  October,  1993  at  DOE  monitor- 
ing wells  at  the  nearby  Sudbury  Road 
Landfill,  on  April  25,  1995,  DOE  reopened 
the  abandoned  WSP  landfill  question  by  con- 
ducting a site  survey.  It  found  highly  toxic 
tetrachloroethylene  and  trichloroethylene  in 
both  air  and  water  samples  taken 
downgradient  from  the  WSP  former  landfill, 
affecting  17  groundwater  wells  serving 
10,807  people  within  2 miles. 

In  October,  1994,  the  concern  turned  to 
air  pollution,  when  DOE  published  a request 
for  voluntary  toxic  emission  caps  from  WSP. 
The  concern  was  to  limit  air  pollution  from 
WSP’s  natural  gas  and  wood-pellet-fired 
boilers  to  1 00  tons  per  year.  Based  upon  DOE 
Order  No.  DE  95  AQ-E  1 10,  a report  on  com- 
bustion byproducts  was  required  of  WSP.  In 
February,  1996,  after  two  kitchen  employ- 
ees had  suffered  fatal  heart  attacks,  a staff 
complaint  was  investigated  by  DOE  concern- 
ing a possible  health  hazard  from  the 
seemingly  excessive  use  of  150  lbs./month 
of  CFC-based  refrigerant  gas  [a  chemical 
which  destroys  Earth’s  ozone  layer  and 
causes  global  warming].  The  report  from  DE 
95  AQ-E  110  was  received  at  DOE  in 
January,  1998.  DOE  concluded  in  April,  1998 
that  WSP  was  in  substantial  compliance  with 
established  air  pollution  limits. 

In  January,  2000,  noting  the  history  of  the 
removal  from  service  of  two  local  Walla  Walla 
area  groundwater  wells  in  1 990  due  to  carbon 
tetrachloride  contamination,  DOE  reassessed 
WSP’s  past  known  contamination  in  the 
Sudbury  Landfill  area.  After  further  evaluation 
of  data,  DOE  concluded  on  August  8,  2000 
that  contamination  seemed  controlled  and  that 
no  further  action  would  be  required. 

DOE  hydrogeologist  Phil  Leinart  gen- 
erated a preliminary  assessment  report  on 
WSP  in  October,  2000  “because  the  institu- 
tion had  an  extensive  record  of  problematic 
waste  management  practices  that  include  fa- 
cility operation  and  maintenance  activities, 
inmate  work  programs  and  a former  land- 
fill.” The  report  conc  luded  that  Sudbury  was 
the  likely  source  of  excessive  Nitrate  and 
Total  Dissolved  Solids  in  nearby  test  wells, 
but  that  volatile  organic  compound  (V OC)  pol- 
lution [specifically,  the  known  carcinogens 
tetrachloroethene  (PCE),  trichloroethylene 
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(TCE),  trichlorofluoromethane  and  chloro- 
form] came  directly  from  the  WSP  prison. 
However,  because  the  detected  contaminants 
were  only  in  surface  aquifers,  no  human  popu- 
lations were  thought  to  be  at  risk  from  the 
normally  deeper  drinking  well  water. 

A January  9, 200 1 DOE  report  noted  the 
history  of  toxic  waste  stream  material  at 
WSP.  This  report  showed  that  such  waste  at 
WSP  declined  from  a high  of  23, 261  lbs.  in 
1993  to  a low  of  5,084  lbs.  in  1999.  None- 
theless, an  11  page  February  2,  2001  photo 
log  of  almost  50  continuing  violations  at 
WSP  documented  six  year  old  toluene  drums, 
improperly  stored  paint  waste,  an  open  caus- 
tic dip  tank,  abandoned  photochemical 
containers,  numerous  unlabeled  solvent 
drums,  abandoned  cartons  of  aqueous  am- 
monia, and  suspected  asbestos-based  waste. 
As  a result  of  the  above  compliance  report, 
DOE  prepared  Order  No.  0 1 HWTRER-2 118 
on  March  30,  2001,  demanding  WSP  come 
into  compliance  in  nine  specified  areas,  re- 
quiring corrective  action  in  7 to  90  days. 

On  July  11,  2002,  a new  battlefront 
opened  when  City  of  Walla  Walla  Utility  En- 
gineer FrankNicholson  contacted  DOE’s  Scott 
Mallery  to  complain  of  wildly  excessive  heavy 
metal  discharges  from  WSP  into  city  sewers. 
Lead  discharge  averaged  three  times  the  per- 
mitted value;  zinc  discharge  (from  the  auto 
shop)  averaged  four  times  the  permitted  level; 
copper  (from  the  metal  plant)  averaged  40 
times  the  permitted  level;  and  (from  the  prison 
hospital)  mercury  [cumulative  poison  affect- 
ing the  brain  and  central  nervous  system]  was 
an  eye-popping  1 00  times  the  permitted  level. 

As  a result,  Mallery  led  a DOE  site  in- 
spection of  WSP  on  July  17,  2002  noting 
haphazardously  strewn  sewer  pipe  remnants, 
leaking  transformers,  hazardous  waste  in 
unmarked  barrels,  and  asbestos  steam  pipe. 
The  report  denoted  a “basket  area”  of  storm 
sewer  drainage  that  collected  effluent  from 
the  laundry,  two  metal  plants,  the  food  ser- 
vice area,  the  hospital  and  the  boilers.  WSP’s 
“grade”  on  this  inspection  was  “marginal.” 

However,  follow-up  inspections  oc- 
curred on  July  19  and  July  31,  2002.  These 
resulted  in  yet  another  “Compliance  Prob- 
lems” report  (replete  with  photos  of  the 
offending  toxic  sources)  noting  multiple  vio- 
lations of  nine  DOE  regulations. 

On  August  29,  2002  a wastewater 
sample  (taken  at  the  base  of  the  WSP  water 
tower)  showed  the  effluent  stream  had  metal 
contamination  that  was  according  to  Utility 
Engineer  Nicholson  “so  high  that  [they]  will 
take  an  additional  grab  sample  in  the  near 
future  to  validate  the  results.  The  metals  re- 
sults were  the  highest  levels  ever  recorded. 


The  high  metals  results  are  unacceptable. 
The  City  of  Walla  Walla  requests  that  the 
Department  of  Ecology  regulate  the  Peni- 
tentiary as  a significant  user  and  have  them 
obtain  a State  Discharge  Permit.”  Further 
testing  of  the  tanks  of  WSP  septic  haulers 
revealed  levels  of  metal  contamination  that 
were  so  high  as  to  be  “hard  to  believe.” 

Results  of  the  July  24,  2002,  24  hour 
composite  retest  of  the  WSP  effluent 
showed  three  times  the  July  1 1 measure  of 
excessive  copper  contamination,  13  times 
the  excessive  lead  measurement,  15  times 
the  earlier  zinc  measurement,  and  2 times 
the  prior  sky-high  mercury  contamination 
level.  Test  results  on  the  septic  haulers  taken 
July  31, 2002  were  another  15  times  greater 
than  that  of  the  July  24  results  for  copper 
and  for  mercury,  and  nine  times  greater  for 
zinc.  Yet,  this  record  was  surpassed  only  a 
few  days  later  on  August  5, 2002,  with  mea- 
surements 50%  higher  again  than  the  week 
before  for  copper  (4,800  p -grams/liter),  2.5 
times  higher  for  lead  (340  g-grams/liter)  and 
almost  four  times  higher  for  zinc  (22,000 
p.-  grams/liter);  only  mercury  remained  at 
the  week-earlier  astronomical  levels  (120 
g-grams/liter).  [The  DOE-recommended 
limit  for  mercury  is  0.015  g-grams/liter.] 

Not  helping  matters  was  that  on  Au- 
gust 5,  2002,  the  freezers  failed  at  WSP, 
Releasing  85  pounds  of  CFCs  (R-502  re- 
frigerant) into  the  air.  DOE  laid  down  the 
law  that  day  to  WSP  Superintendent  Rich- 
ard Morgan  with  a stern  warning  letter,  sent 
by  certified  mail,  regarding  defects  in 
WSP’s  contributions  to  air  pollution  de- 
manding an  action  plan  by  September  6, 
2002.  And  in  a confidential  internal  DOE 
memo  on  October  14,  2002,  acting  section 
manager  Emily  Celto  Reccommended  en- 
forcement action  and  fines  against  WSP 
totaling  $54,000.  Celto  noted  the  unremitting 
record  of  WSP’s  violations  of  Dangerous 
Waste  Regulations:  nine  in  1990,  eight  in 
1994,  nine  in  2001  and  nine  in  2002.  Worse 
yet,  the  specific  rules  violations  found  in  2002 
were  all  “recidivist”  violations  from  the  prior 
12  years  of  inspections. 

Celto ’s  memo  attributed  the  source  of 
the  continuing  non-compliance  to  prison 
bureaucracy.  WSP’s  authority  is  divided 
into  three  departments  Environmental, 
Safety  and  Custody.  Thus,  an  employee  in 
one  department  cannot  tell  an  employee  in 
another  department  what  to  do.  Of  twenty 
draft  field  maintenance  orders  put  forth  by 
Environmental  staff,  only  two  had  ever  been 
adopted  into  Custody’s  way  of  doing  busi- 
ness. But  even  those  could  not  be  enforced 
by  the  orders’  originators.  Celto  demanded 


change  at  the  WADOC  level,  and  put  teeth 
into  it  on  October  25,  2002  by  issuing  a 
$54,000  Penalty  No.  DE02HWTRER-4963  to 
WSP  Superintendent  Morgan,  accompanied  by 
Order  No.  DE02HWTRER-4962  demanding 
compliance  with  the  nine  Dangerous  Waste 
Regulations  noted  from  their  August  inspec- 
tions. Compliance  was  required  “immediately” 
for  five  items  : label  all  dangerous  waste  con- 
tainers; develop  a written  plan  for  general  facility 
inspections;  discontinue  discharging  dangerous 
waste;  label  containers  storing  spent  antifreeze; 
label  containers  holding  used  oil. 

Compliance  was  required  within  seven 
(calendar)  days  for  instituting  a weekly  inspec- 
tion schedule  and  for  designating  all  solid  waste 
and/or  submitting  it  to  an  outside  laboratory  for 
analysis.  Finally,  compliance  was  required 
within  15  days  to  develop  a contingency  plan, 
and  within  45  days  for  development  of  a dan- 
gerous waste  training  program. 

WSP  reacted  by  appealing  the  Penalty  to 
the  Pollution  Control  Hearings  Board.  See: 
Washington  State  Department  of  Corrections 
v.  Washington  State  Department  of  Ecology, 
PCHB  Case  No.  02-214.  A pre-hearing  con- 
ference on  December  18,  2002,  attended  by 
assistant  state  attorneys  general  representing 
both  WSP  and  DOE,  resulted  in  a December 
19  pre-hearing  order.  The  order  set  a second- 
ary hearing  for  March  18, 2003  and  a primary 
hearing  on  July  17,  2003,  unless  settled  by 
the  parties  by  February  18,  2003.  The  case 
eventually  settled  on  undisclosed  terms. 

But  appealing  the  fine  only  served  to  un- 
derscore WADOC’s  feckless  mentality. 
Instead  of  fixing  persistent  toxic  waste  viola- 
tions that  have  done  untold  damage  to  their 
community’s  environment  and  no  doubt  en- 
gendering millions  of  dollars  in  future  waste 
clean-up  costs;  WADOC  is  consumed  with 
spending  even  more  taxpayer  money  trying 
to  fight  a justly  deserved  fine  for  fourteen  years 
of  thumbing  its  nose  at  the  Washington  State 
Administrative  Code  and  its  appointed  DOE 
enforcers.  It  would  seem  that  in  lieu  of  bu- 
reaucratically protecting  its  legacy  of 
criminally  pumping  irresponsible  excesses  of 
volatile  organic  compounds,  CFCs,  and  heavy 
metals  into  the  City  of  Walla  Walla’s  environ- 
ment, WSP  should  instead  reform  itself  by 
getting  the  lead  out.  | 
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Michigan  Supreme  Court  Allows  Seizure  of 
Prisoner’s  Pension  Despite  ERISA 

by  Matthew  T.  Clarke 


Logo  Contest 
Results! 

The  response  to  PLN’s  Logo  Con- 
test was  terrific!  There  were  many 
dozens  of  excellent  entries  and 
PLN  thanks  everyone  who  entered! 

♦ 1 st  Place  was  awarded  to 

Katie  Bosse 

Katie’s  entry  was  selected  for  its 
simple  bold  strokes  expressing 
PLN’s  mission  of  aiding  prisoners 
to  have  their  rights  as  human  be- 
ings recognized  and  respected. 


Katie  has  her  choice  of  a 4-year 
PLN  subscription  or  a $100  credit 
toward  any  books  sold  by  PLN. 

♦ 2nd  Place  was  awarded  to 

Sonny  Trujillo 

Somiy  has  his  choice  of  a 2-year 
PLN  subscription  or  a $60  credit 
toward  any  books  sold  by  PLN. 

♦ 3rd  Place  was  awarded  to 

David  Finney 

David  has  his  choice  of  a 1-year 
PLN  subscription  or  a $40  credit 
toward  any  books  sold  by  PLN. 

Honorable  Mention  was  awarded 
to  nine  people  who  will  each  re- 
ceive a 6-month  PLN  subscription: 

♦ PF  Lazor 

♦ Eric  M Hoffman 

♦ Lamonte  Rencher 

♦ Michael  F Dean 

♦ Paul  Hebbe 

♦ Tom  Silverstein 

♦ Dennis  L Marsh 

♦ Karl  Terry 

♦ Jamie  Roberts 


The  Supreme  Court  of  Michigan 
(SCM)  upheld  a court’s  ordering  a prisoner 
to  have  his  pension  benefits  deposited  in  his 
prisoner  account  so  that  the  state  can  seize 
a large  portion  of  it  to  reimburse  incarcera- 
tion costs. 

The  Michigan  State  Treasurer  filed  a 
complaint  in  state  court  under  the  State  Cor- 
rectional Facility  Reimbursement  Act 
(SCFRA),  M.C.L.  § 800.401,  et  seq.,  against 
Thomas  K.  Abbott,  a Michigan  state  pris- 
oner, seeking  to  gain  access  to  Abbott’s 
pension  benefits.  The  Treasurer  showed  how 
much  it  costs  to  incarcerate  Abbot  and  re- 
quested an  order  that  Abbott’s  pension 
benefits  be  deposited  in  his  prisoner  account 
and  appropriated  by  the  warden.  The  court 
ordered  Abbot  to  direct  his  pension  funds 
to  his  prison  address.  It  ordered  the  warden 
to  give  Abbot  $20  of  each  payment  and  di- 
vide the  remainder,  giving  67%  to  Abbott’s 
wife  and  33%  to  the  state.  It  also  ordered 
the  pension  plan  to  send  the  benefits  to 
Abbott’s  prison  address.  Abbott  appealed. 

Following  the  federal  district  court’s 
ruling  in  State  Treasurer 

v.  Baugh,  986  F.Supp.  1074  (E.D.Mich. 
1997),  the  appeals  court  held  that  the  trial 
court’s  order  would  violate  the  Employee 
Retirement  Income  Security  Act  (ERISA), 
29  U.S.C.  § 1001,  et  seq.  ERISA  specifi- 
cally states:  “Each  plan  shall  provide  that 
benefits  provided  under  the  plan  may  not 
be  assigned  or  alienated.”  29  U.S.C.  § 
1056(d)(1).  The  Treasurer  appealed. 

The  SCM  first  noted  that  ERISA  does 
not  define  the  terms  “alienate”  and  “assign.” 
It  then  used  convoluted  reasoning  to  con- 
clude that  a pension  benefit  is  only 
“assigned”  if  sent  from  the  pension  plan  to 
a third  party  directly,  and  not  if  deposited 
into  the  pensioner’s  own  account.  The  term 
“alienate,”  it  reasoned,  was  similar  to  as- 
sign in  that  it  “refers  to  a conveyance  or 


transfer  of  property  to  another.”  This  was 
not  happening  even  though  the  transfer  to 
Abbott’s  prisoner  account  was  involuntary 
and  the  warden  would  seize  and  appropriate 
all  but  $20  of  each  payment  as  soon  as  it 
arrived  at  his  account.  The  SCM  specifically 
refused  to  follow  the  Baugh  court’s  inter- 
pretation of  federal  ERISA  law. 

The  SCM  adopted  the  “prevailing  view” 
that  the  ERISA  does  not  protect  pension 
funds  from  distribution  pursuant  to  the 
SCFRA  after  the  beneficiary  receives  them 
and  they  are  deposited.  In  contrast  to  other 
federal  statutes  dealing  with  benefits,  am- 
biguous wording  in  ERISA  makes  it 
impossible  to  determine  whether  “benefits” 
refers  to  “the  right  to  future  payment  or  the 
actual  money  paid  under  the  plan  and  re- 
ceived by  the  beneficiary.”  The  SCM 
accepted  the  Tenth  Circuit’s  adoption  of  the 
Treasury  Department’s  definition  of  “ben- 
efit” as  a right  or  interest  enforceable  against 
the  pension  plan.  Guidry  v.  Sheet  Metal 
Workers,  10  F.3d  700  (10th  Cir.  1994).  In 
Wright  v.  Riveland,  219  F.3d  905  (9th  Cir. 
2000),  the  Ninth  Circuit  held  that  the  ERISA 
did  not  protect  Washington  state  prisoners’ 
pension  funds  from  being  deducted  from 
prison  accounts  to  pay  for  costs  of  incarcera- 
tion. The  SCM  found  Wright,  Guidry,  and  a 
similar  Third  Circuit  opinion,  more  persua- 
sive than  United  States  v.  Smith,  47  F.3d  681 
(4th  Cir.  1995),  which  held  that  deposited 
pension  benefits  were  protected.  Thus, 
ERISA  did  not  preclude  forced  deposit  and 
distribution  of  Abbott’s  benefit  moneys  be- 
cause it  not  give  the  warden  any  rights 
enforceable  against  the  pension  plan.  The 
judgment  of  the  court  of  appeals  was  re- 
versed and  the  trial  court’s  decision 
reinstated.  Justice  Marilyn  J.  Kelly  strongly 
dissented,  joined  by  two  other  justices.  See: 
State  Treasurer  v.  Abbott,  468  Mich.  143, 
660  N.W.2d  714  (Mich.  2003). 
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Failure  to  Treat  Transsexual  for  Self- 
Mutilation  States  Claim 


The  Fourth  Circuit  Court  of  Appeals 
held  the  failure  of  prison  officials 
to  treat  a prisoner  for  self-mutilation  states 
an  Eighth  Amendment  claim.  The  civil  rights 
action  was  filed  by  Virginia  prisoner  Ophelia 
Azriel  De’Lonta,  who  suffers  from  gender 
identity  disorder  (GID)  (also  known  as  gen- 
der dysphoria  or  transsexualism).  De’Lonta 
has  undergone  various  procedures  to  make 
her  appear  more  feminine,  including 
dermabrasions  and  chemical  face  peels.  She 
also  has  received  estrogen  treatment  to  slow 
hair  growth,  soften  her  skin,  and  develop 
breasts  and  other  female  characteristics. 

Since  her  imprisonment  in  1983  by  the 
Virginia  Department  of  Corrections 
(VDOC),  De’Lonta  has  been  consistently 
diagnosed  as  suffering  from  GID.  She  had 
been  receiving  estrogen  therapy  since  1993 
while  in  Greenville  Correctional  Center. 
Upon  transfer  in  1995  to  the  Mecklenberg 
Correctional  Center,  De’Lonta’s  treatment 
was  abruptly  terminated  pursuant  to  a Sep- 
tember 1995  memo  that  prohibits  hormone 
treatment  (the  policy).  The  abrupt  termina- 
tion of  treatment  caused  De’Lonta  to  suffer 
nausea,  uncontrollable  itching,  and  depres- 
sion. The  most  harmful  effect,  however,  was 


that  De’Lonta  developed  an  uncontrollable 
urge  to  mutilate  her  genitals.  The  district 
court  held  the  complaint  showed  only  dis- 
agreement with  medical  judgment 
concerning  treatment  and  dismissed  the  com- 
plaint. 

The  Fourth  Circuit  disagreed  and  found 
this  was  a case  of  failure  to  treat.  First,  the 
discontinuation  of  the  hormone  treatment 
was  based  solely  on  the  policy,  rather  than 
on  a medical  judgment  concerning 
De’Lonta’s  specific  circumstances.  More- 
over, there  is  no  dispute  that  De’Lonta’s 
compulsive  self-mutilation  began  after  dis- 
continuation of  her  hormone  therapy,  and 
there  was  no  showing  that  this  condition  was 
being  treated.  Prison  officials’  failure  to  pro- 
tect against  self-mutilation  can  constitute 
deliberate  indifference  to  serious  medical 
needs. 

The  court  held  the  district  court  erred 
in  dismissing  the  complaint  and  remanded 
for  further  proceedings.  The  court  also  noted 
there  is  a right  that  allows  De’Lonta  to 
amend  the  complaint  to  include  additional 
facts  to  complete  her  claim.  See:  De  ’Lonta 
v.  Angelone,  330  F.3d  630  (4th  Cir.  2003). 


Section  1983  Complaint  Dismissed  as  Mixed 
Petition,  But  Amendment  Allowed 


The  Eighth  Circuit  Court  of  Appeals 
held  that  a complaint  that  contains 
issues  that  were  not  administratively  ex- 
hausted may  be  dismissed,  but  the  plaintiff 
should  be  allowed  to  amend  his  complaint 
to  include  only  those  issues  that  were  ex- 
hausted. 

This  civil  rights  action  was  filed  by  a 
prisoner  at  the  Arkansas  Department  of 
Corrections  Maximum  Security  Unit.  The 
prisoner,  James  Kozohorsky,  alleged  in  his 
complaint  that  guard  Kenneth  Frasier 
burned  him  with  a chemical  substance 
and  retaliated  against  him  by  withhold- 
ing notarization  of  affidavits  and 
grievances;  that  guard  Kay  Wade  re- 
fused to  mail  some  of  his  legal  letters; 
and  that  Warden  Greg  Harmon  refused 
to  take  action  against  Frasier,  failed  to 
adequately  train  and  supervise  Frasier,  and 
retaliated  against  Kozohorsky  for  filing 
grievances.  The  defendants  moved  for 
judgment  on  the  pleadings.  The  district 
court  dismissed  the  complaint  for  failing 


to  administratively  exhaust  the  claims 
against  Harmon. 

The  Eighth  Circuit  held  that  42  U.S.C. 
§ 1997e(a)  requires  that  all  available  prison 
grievance  remedies  must  be  exhausted  as  to 
all  of  the  claims.  However,  the  court  found 
that  Kozohorsky,  in  his  objections  to  the 
Magistrate’s  report,  sought  leave  to  amend 
his  complaint,  and  the  district  court  abused 
its  discretion  when  it  denied  that  motion.  The 
court  based  its  decision  on  the  holding  in 
Rose  v.  Lundy,  455  U.S.  509, 102  S.Ct.  1198, 
7 1 L.Ed.  2d  379  (1982),  which  established  a 
“total  exhaustion  rule”  that  required  district 
courts  to  dismiss  “mixed  petitions”  contain- 
ing exhausted  and  unexhausted  claims  in  a 
habeas  corpus  proceeding,  but  allows  amend- 
ment of  the  petition. 

The  court  held  that  Kozohorsky’s  com- 
plaint could  be  dismissed  as  a mixed  petition, 
but  remanded  to  allow  him  to  exercise  his 
right  to  amend,  the  complaint.  See: 
Kozohorsky  v.  Harmon,  332  F.3d  1141  (8th 
Cir.  2003).  ■ 
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Oklahoma  “Civil  Death”  Statute  Does  Not 
Preclude  Prisoner  Tort  Actions 


The  Oklahoma  Supreme  Court  held 
that  a state  statute  declaring  all  per- 
sons serving  a felony  sentence  to  be  “civilly 
dead  does  not  preclude  them  from  filing  a 
civil  action  against  a third  party.  The  Court’s 
decision  overturns  a contrary  opinion  by  the 
Oklahoma  Court  of  Appeals,  Division  I,  in 
Welborn  v.  Wallace,  2001  OK  CIV  APP  2, 
18  P.3d  1079. 

The  facts  underlying  the  Oklahoma 
Supreme  Court’s  decision  were  not  in  dis- 
pute. Faramarz  Mehdipour  was  convicted  of 
a felony,  and  while  incarcerated  he  filed  a 
tort  action  against  his  former  attorneys  and 
their  firm  seeking  damages  for  acts  which 
he  alleged  constituted  an  abuse  of  process. 
Citing  Welborn  and  21  O.S.1991  § 65  the 
trial  court  dismissed  Mehdipour ’s  case,  rea- 


soning that  his  civil  rights,  including  his  right 
to  bring  a civil  action,  were  suspended  dur- 
ing the  length  of  his  felony  sentence. 
Mehdipour  appealed  to  the  Court  of  Appeals, 
Division  IV,  which  refused  to  follow  Welborn 
and  reversed  the  trial  court. 

The  Oklahoma  Supreme  Court  granted 
certiorari  to  resolve  the  conflict  between  the 
Division  I and  IV  decisions.  The  Court  be- 
gan its  analysis  with  the  plain  language  of 
21  O.S.1991  § 65,  which  provides  that  “[a] 
sentence  of  imprisonment  under  the  Depart- 
ment of  Corrections  suspends  all  the  civil 
rights  of  the  person  so  sentenced  ...”  Rely- 
ing on  a long  line  of  precedent  dating  back 
to  1914,  the  Supreme  Court  held  that  the  term 
“civil  rights  refers  to  a prisoner’s  political 
rights,  such  as  the  right  to  vote  or  hold  po- 


litical office,  but  does  not  include  the  right 
to  bring  a civil  action.  Moreover,  the  Court 
concluded  that  interpreting  21  O.S.1991  § 
65  in  a manner  that  prevented  prisoners  from 
bringing  civil  actions  would  violate  Article 
2,  § 6 of  the  Oklahoma  Constitution,  which 
guarantees  “every  person”  the  right  to  ac- 
cess the  courts  for  redress  of  “every  wrong 
and  for  every  injury  to  person,  property,  or 
reputation.” 

For  these  reasons,  the  Oklahoma  Su- 
preme Court  overruled  the  Court  of  Appeals 
decision  in  Welborn  v.  Wallace,  reversed  the 
trial  court’s  dismissal  of  Mehdipour’s  civil 
action,  and  remanded  the  case  for  further  pro- 
ceedings. See:  Mehdipour  v.  Wise,  65  P.3d 
271  (Okla.  2003).  ■ 


Counsel  Appointed  to  Brief  Questions  of  PLRA  Total  Exhaustion  and 
Sandin  Confinement  Conditions  for  Atypicality 


The  Second  Circuit  Court  of  Appeals 
ordered  that  counsel  be  appointed  to 
New  York  prisoner  Jose  Ortiz  to  brief  the  court 
on  whether  the  Prison  Litigation  Reform  Act 
(PLRA)  requires  total  exhaustion  and  whether 
Ortiz’s  confinement  conditions  establish 
aytpicality  under  Sandin  v.  Conner,  515  U.S. 
472, 1 15  S.  Ct.  2293, 132  L.Ed.2d  41 8 (1995). 

While  at  Arthur  Kill  Correctional  Fa- 
cility, Ortiz  was  charged  with  misbehavior 
reports  by  guard  D.  McBride  for  drug  pos- 
session and  drug  smuggling.  Ortiz  passed 
four  urinalysis  tests,  and  the  only  evidence 
of  guilt  was  the  word  of  a confidential  in- 
formant. Without  ascertaining  the 
informant’s  reliability,  counselor  R.O.  Mara 
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found  Ortiz  guilty  and  sentenced  him  to  90 
days  in  a Special  Housing  Unit  (SHU).  After 
completing  the  sentence,  the  Commissioner 
of  Correctional  Services,  without  comment, 
reversed  the  convictions.  Ortiz  then  filed  suit 
in  federal  court  seeking  damages  for  the  time 
spent  in  isolation. 

The  district  court  dismissed  the  civil 
rights  action  against  McBride  and  Mora  be- 
cause it  was  without  jurisdiction  under  the 
PLRA  for  failure  to  administratively  exhaust 
the  Eighth  Amendment  claim.  That  claim  al- 
leged that  while  in  SHU  Ortiz  was  denied 
the  daily  recreation  period  generally  accorded 
SHU  prisoners;  he  was  denied  a shower  for 
weeks  at  a time;  he  was  denied  toothpaste,  de- 
odorant, and  personal  items;  guards  would 
maliciously  drench  his  clothes  in  baby  oil;  he 
was  not  fed  until  hours  after  other  prisoners 
and  was  forced  to  eat  with  his  hands  because 
guards  refused  him  utensils.  The  Court  also 
found  the  duration  of  confinement  was  not  long 
enough  to  state  a protected  liberty  interest. 
Acting  pro  se,  Ortiz  appealed. 

The  Second  Circuit  found  Ortiz  claimed 
he  had  submitted  several  written  grievances  to 
prison  officials  upon  his  SHU  conditions,  but 
never  received  a response.  Moreover,  he  as- 
serted guards  had  threatened  to  assault  him  if 
he  continued  to  complain  about  his  conditions. 
The  Court  held  this  is  enough  to  raise  the  issue 
of  whether  the  Eighth  Amendment  issue  is  fully 
exhausted  to  give  the  district  court  j urisdiction. 


In  addition,  the  Second  Circuit  held  this 
appeal  “raises  the  question  of  whether  the 
PLRA  requires  that  a prisoner  exhaust  every 
claim  raised  in  order  to  proceed  on  any  one 
claim.”  Four  other  cases  are  currently  pend- 
ing before  the  court  raising  the  question  of 
whether  the  PLRA  requires  “total  exhaus- 
tion” to  establish  jurisdiction.  The  Court 
ordered  counsel  be  appointed  to  brief  it  on 
these  two  jurisdiction  issues. 

Without  expressing  an  ultimate  opinion 
on  its  merits,  the  Court  noted  Ortiz’s  SHU 
claim  is  by  no  means  frivolous.  The  district 
court  relied  upon  Sealy  v.  Giltner,  197  F.3d 
578  (2nd  Cir.  1999),  which  requires  at  least 
101  days  confinement  in  SHU  to  meet  the 
standard  of  atypicality,  to  dismiss  the  Four- 
teenth Amendment  claim.  The  Second 
Circuit  found  Ortiz  alleged  his  SHU  condi- 
tions were  unusually  harsh.  The  Court  held 
duration  of  confinement  is  not  the  only  rel- 
evant factor  to  consider,  a court  must  also 
consider  the  conditions  of  confinement  when 
determining  if  an  atypical  and  significant 
hardship  exists  under  Sandin.  Appointed 
counsel  was  directed  to  brief  the  court  on 
whether  Ortiz’s  complaint  satisfied  this  stan- 
dard or  if  his  complaint  could  be  amended 
to  do  so.  The  Court  retained  jurisdiction  to 
await  briefing  by  counsel.  PLN  will  report 
future  developments  in  this  case.  See:  Ortiz 
v.  McBride,  323  F.3d  191  (2nd  Cir.  2003). 
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No  PLRA  Fee  Cap  When  Injunctive  Relief  Obtained 

by  John  E.  Dannenberg 


The  Ninth  Circuit  US  Court  of  Ap 
peals  held  that  in  prisoner  42  U.S.C. 
§ 1983  civil  rights  lawsuits  where  both  injunc- 
tive relief  and  damages  are  won  (hybrid  cases), 
attorney  fee  reimbursement  for  achieving  the 
injunctive  portion  of  the  relief  cannot  be  re- 
stricted under  the  1996  Prison  Litigation 
Reform  Act  (PLRA)  merely  because  the  dam- 
age judgment  is  small. 

John  Dannenberg,  a prisoner  at 
California’s  San  Quentin  State  Prison  and  a 
PLN contributing  writer,  sued  prison  officials 
at  the  California  Medical  Facility  State  Prison 
in  Vacaville  for  their  retaliation  against  his 
successful  jailhouse  lawyering.  (See  PLN, 
March  2003,  p.20,  $90,169  Plus  Injunction  in 
California  Retaliation  Suit.)  Prison  officials 
appealed  the  award  of  attorney  fees  incurred 
after  April,  1996  (i.e.,  post-PLRA  enactment), 
complaining  that  the  district  court  s approval 
of  $57, 566  for  5 11. 7 hours  at  $112. 50/hr.  was 
in  excess  of  the  150%  PLRA  fee  cap  that  at- 
tached to  the  $9,000  damages  won.  (75.75 
hours  earned  at  pre-PLRA  rates  of  $200/hr. 
were  not  challenged  on  appeal.) 

The  defendants  argued  that  the  N inth  Cir- 
cuit should  construe  the  two  sections  of  the 
PLRA  attorney  fee  statute,  42  U.S.C.  § 
1997e(d)(l)  [permitting  fees  reasonably  and 
directly  incurred  in  proving  the  actual  viola- 
tion of  plaintiff’s  rights]  and  § 1997e(d)(2) 
[permitting  fees  not  exceeding  150%  of  any 
damages  won]  in  such  a manner  that  if  any 
damages  were  won,  the 
aggregate  fee  award  could 
not  exceed  that  permitted 
solely  under  subdivision 
e(d)(2)’s  damages  provi- 
sion. They  predicated  their 
argument  on  subdivision 
e(d)(2) ’slanguage  “when- 
ever a monetary  judgment 
is  awarded ...”  as  meaning 
that  the  event  per  se  of  a 
damages  award  automati- 
cally extinguished  the 
right  to  any  fees  for  efforts 
expended  to  gain  concur- 
rent injunctive  relief.  In 
the  instant  case,  they  ar- 
gued that  150%  of  the 
$9,000  damages  award 
thus  permitted  a maxi- 
mum of  $13,500  attorney 
fees  — far  less  than  the 
$57,566  granted  by  the 
district  court  for  the  efforts 


of  Elk  Grove,  California  attorney  Ronald  L. 
Melluish  in  winning  the  principal  claim  for 
injunctive  relief.  That  relief  was  to  expunge 
Dannenberg’s  prison  files  of  all  references  to 
the  malevolently  entered  false  data  that  could 
be  (and  in  1 997  was)  used  to  deny  him  parole. 

The  Ninth  Circuit  noted  that  three  other 
Circuits  had  opined  in  dicta  that  in  such  hy- 
brid cases  the  event  of  a damages  award  ought 
not  restrict  full  recovery  of  attorney  fees  for 
concurrent  injunctive  relief,  and  further  noted 
that  no  Circuit  had  suggested  otherwise.  The 
court  flatly  rejected  the  defendants’  thesis  be- 
cause it  would  result  in  forcing  prisoners  into 
a Hobson’s  choice  at  the  outset  of  their  litiga- 
tion of  either  suing  for  damages  or  foregoing 
monetary  relief  if  significant  injunctive  relief 
litigation  fees  were  anticipated.  The  court  ob- 
served that  nothing  in  either  the  legislative 
history  or  language  of  the  statute  suggested 
such  a construction  and  that  awarding  propor- 
tionate fees  for  necessary  work  successfully 
done  was  the  intent  of  each  subdivision  of  § 
1997e(d).  In  the  case  at  bar,  the  court  observed 
that  because  there  had  been  no  showing  of  any 
separable  effort  to  prove  damages,  it  was  rea- 
sonable that  all  fees  would  apply  to  the 
injunctive  relief  obtained. 

Accordingly,  PLN  readers  should  frame 
their  § 1983  complaints  to  seek  injunctive  re- 
lief wherever  possible,  whether  or  not  damages 
are  sought.  If  only  damages  are  won,  the  fees 
will  be  capped  at  the  150%  limit.  (See,  e.g., 


Boivin  v.  Black,  225  F.3d  36  (1st  Cir.  2000); 
Foulkv.  Charrier,  262  F.3d 687  (8*  Cir.  2002) 
[limiting  attorney  fee  to  $1.50  for  a $1  nomi- 
nal damage  award],  PLN,  Nov.  2002,  pp.20, 21 .) 
Conversely,  if  only  injunctive  relief  is  won,  aside 
from  the  PLRA  hourly  rate  cap  of  $112. 50/hr., 
there  is  no  formulaic  limit  to  earned  fees.  (See, 
e.g.,  Webb  v.  Ada  County,  195  F.3d  524, 526  (9th 
Cir.  1999)  [PLN,  March  2001,  p.21]  [$244,308 
in  fees  awarded  for  injunctive  relief  where  no 
damages  were  sought].)  But  if  a hybrid  result 
is  obtained,  fees  may  be  recovered  for  both 
types  of  relief.  If  an  appeal  is  taken,  appellate 
fees  incurred  to  recover  fees  earned  below  (fees 
on  fees)  may  be  awarded  as  well.  (See:  Volkv 
Gonzalez,  262  F.3d  528  (5th  Cir.  2001)  [PLN, 
Nov.  2002,  p.20].) 

Finally,  the  court  determined  that  the  dis- 
trict court  had  not  adequately  determined  fees 
in  proportion  to  the  degree  of  success  as  to  all 
of  Dannenberg’s  original  claims,  and  vacated 
and  remanded  for  this  limited  purpose.  See: 
Dannenbergv.  Graham,  331  F.3d  106  (9,hCir. 
2003).  ■ 
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Sanctions  Against  Ohio  Paralegal  Firm  Upheld 


The  U.S.  Seventh  Circuit  Court  of 
Appeals  affirmed  in  part  and  re- 
versed in  part  a federal  district  court’s 
sanctions  against  National  Legal  Professional 
Associates  (NLPA)  and  its  leader  for  unau- 
thorized practice  of  law. 

NLPA  is  a paralegal  service  that  mar- 
kets directly  to  criminal  defendants.  Its 
founder  and  president,  Hugh  Wesley 
Robinson,  is  a fonner  attorney  permanently 
disbarred  by  the  Ohio  Supreme  Court  fol- 
lowing his  conviction  for  mail  fraud.  He  is 
not  licensed  in  any  other  jurisdiction  to  prac- 
tice law. 

While  under  federal  indictment  on  drug 
charges,  Willard  Johnson,  then  a prisoner  in 
the  St.  Claire  County  Jail,  learned  of  NLPA, 
requested  and  received  their  promotional  lit- 
erature, and  ordered  his  attorney,  Philip  J. 
Kavanaugh,  III,  to  hire  NLPA  to  assist  in  his 


defense.  Kavanaugh  refused.  Johnson 
moved  to  fire  Kavanaugh,  who  simulta- 
neously moved  to  withdraw  as  Johnson  s 
counsel. 

The  Illinois  federal  district  court  inves- 
tigated and  found  NLPA  guilty  of 
unauthorized  practice  of  law.  The  court  found 
that  NLPA’s  practices  were  designed  to  in- 
sert doubt  into  defendants’  minds  about  their 
attorneys’  competency  and  inverted  the  at- 
torney-paralegal-client relationship  so  that 
the  paralegals,  not  the  attorney,  directed  the 
case.  The  court  ordered  NLPA  to  change  sev- 
eral of  its  practices,  including  to  stop 
marketing  its  services  directly  to  defendants 
and  their  families,  and  to  refund  $22, 177.00 
in  fees  to  defendants.  Fees  totaling  $7,000 
could  not  be  refunded,  and  the  court  ordered 
that  money  to  be  paid  into  a charity  of  the 
court’s  choice.  NLPA  appealed. 


The  Seventh  Circuit  held  that  the  dis- 
trict court  had  subject  matter  jurisdiction  over 
the  case  even  though  the  court  s review  of 
NLPA’s  practices  went  beyond  Johnson’s 
case.  The  court  had  inherent  power,  which  it 
properly  invoked,  to  review  unauthorized 
practice  of  law  in  its  jurisdiction.  Further, 
the  appeals  court  affirmed  that  NLPA  en- 
gaged in  the  unauthorized  practice  of  law. 
The  appeals  court,  however,  disagreed,  in 
part  with  the  sanctions  imposed.  The  fees  that 
could  be  refunded  to  clients  were  properly 
ordered  refunded.  But  the  non-refundable 
$7,000  in  fees  ordered  paid  to  charity 
amounted  to  a punitive  fine  and  was  inap- 
propriate. 

The  district  court’s  findings  and  sanc- 
tions were  affirmed  except  for  the  $7,000, 
which  was  reversed.  See:  United  States  v. 
Johnson,  327  F.3d  554  (7th  Cir.  2003).  ■ 


Qualified  Immunity  Test  Hinges  Upon  SHU  Sentence  Imposed, 

Not  SHU  Time  Served 


The  Second  Circuit  Court  of  Appeals 
held  that  the  amount  of  time  a pris- 
oner is  sentenced  to  a Special  Housing  Unit 
(SHU)  rather  than  the  amount  actually  served 
is  the  determining  factor  to  make  a qualified 
immunity  analysis  under  Sandin  v.  Conner, 
515  U.S.  472,  115  S.Ct.  2293,  132  L.Ed.2d 
418  (1995).  New  York  prisoner  Charles 
Hanrahan  filed  this  civil  rights  action  alleg- 
ing his  due  process  rights  were  violated 
during  a disciplinary  hearing  that  resulted  in 
a 120  month  sentence  to  SHU. 

Hanrahan  was  charged  with  leading  a 
prison  riot,  assaulting  a staff  member,  pos- 


sessing a weapon,  and  engaging  in  violent 
conduct.  At  the  hearing,  Hanrahan  requested 
access  to  exculpatory  evidence,  (such  as 
video  tapes  of  the  riot  and  prison  recreation 
schedules)  and  to  call  a prison  guard  as  a 
witness.  These  requests  were  denied. 
Hanrahan’s  requests  for  administrative  rem- 
edies were  denied  also. 

Hanrahan  subsequently  proceeded  to 
trial  on  state  criminal  charges  relating  to  the 
assault  on  the  guard.  His  defense  lawyer  was 
able  to  present  the  evidence  denied  at  the 
disciplinary  hearing.  After  less  than  an  hour’s 
deliberation,  Hanrahan  was  acquitted  by  the 
j ury.  Another  prisoner  was 
subsequently  convicted  of 
assaulting  the  guard. 
Hanrahan’s  lawyer  imme- 
diately wrote  the  Director 
of  SHU/Inmate  Disciplin- 
ary Program  and  advised 
him  of  the  acquittal,  urging 
Hanrahan’s  disciplinary 
sentence  be  reversed, 
which  occurred  two 
months  later.  Hanrahan 
fded  this  suit  for  damages, 
and  the  district  court  denied 
the  defendants’  motion  for 
summary  judgment  on 
qualified  immunity 
grounds.  The  defendants 
appealed. 


The  Second  Circuit  held  that  it  was 
clearly  established  that  prisoners  have  a right 
to  due  process  when  the  length  of  disciplin- 
ary confinement  imposes  atypical  and 
significant  hardship  on  the  prisoner  in  rela- 
tion to  the  ordinary  incidents  of  prison  life. 
Where  the  actual  period  of  confinement  is 
insignificant  or  the  restrictions  relatively 
minor,  such  confinement  may  not  implicate 
a constitutionally  protected  liberty  interest. 

The  defendants  argued  the  district  court 
erred  by  making  this  analysis  by  consider- 
ing the  120  month  SHU  sentence  imposed 
rather  than  the  335  days  Hanrahan  actually 
served  in  SHU.  The  Second  Circuit  held  the 
reasonableness  of  the  defendants’  conduct  is 
judged  “based  upon  the  information  the  of- 
ficers had  when  the  conduct  occurred.”  The 
court  said  the  defendants  could  not  predict 
Hanrahan’s  acquittal  on  criminal  charges  or 
that  his  disciplinary  sentence  would  be  over- 
turned. Let  alone  how  much  time  he  would 
actually  serve  in  SHU.  A qualified  immunity 
defense  cannot  be  analyzed  on  unpredictable 
subsequent  events.  Therefore,  the  qualified 
immunity  test  must  be  predicated  on  the  120 
month  SHU  sentence  imposed  rather  than  the 
actual  time  served. 

Accordingly,  the  district  court’s  order 
denying  defendants  qualified  immunity  was 
affirmed  and  the  case  was  remanded  for  trial. 
See:  Hanrahan  v.  Doling,  331  F.3d  93  (2nd 
Cir.  2003).  ■ 
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Oregon  Trial  in  Prison  Did 
Not  Violate  Constitution 


In  two  opinions  issued  the  same  day, 
the  Oregon  Court  of  Appeals  held  that 
holding  criminal  trials  of  prisoners  in  a court- 
room inside  a prison  did  not  violate  the 
Oregon  or  United  States  Constitutions. 

Gary  Cavan,  a prisoner  at  the  Snake 
River  Correctional  Institution  (SRCI)  as- 
saulted a guard,  hitting  him  repeatedly  with 
a “homemade  sap.”  He  bit  off  a piece  of  the 
guard’s  cheek  and  tried  to  spit  into  the 
guard’s  mouth.  “As  he  was  being  led  away, 
[Cavan]  raised  his  arm  in  a ‘victory  salute.’” 

Cavan  was  charged  with  several  crimes 
related  to  the  assault  and  possessing  the 
weapon  he  used.  Due  to  his  “extensive  dis- 
ciplinary record.,  his  involvement  in  an 
earlier  violent  escape  attempt  at  another  fa- 
cility, and  the  unprovoked  nature  of  this 
attack,  the  state  proposed  holding  [Cavan’s] 
trial  in  a court  room  constructed  in  the  visit- 
ing area  at  SRCI.”  The  state  argued  that 
Cavan  would  pose  a serious  safety  risk  if 
transported  to  a trial  outside  the  prison,  and 
that  all  but  one  of  the  witnesses  in  the  case 
would  be  a prisoner  or  guard.  Cavan  objected 
to  the  state’s  proposal  but  the  trial  court  over- 
ruled the  objection,  finding  “that  it  was 
appropriate  to  hold  the  trial  at  SRCI.” 

“After  considering  the  state’s  evidence, 
which  [Cavan]  did  not  dispute  in  any  sub- 
stantial way,  the  jury  found  [him]  guilty  on 
all  counts.”  Cavan  appealed,  arguing  “that 
holding  his  trial  at  SRCI  violated  his  right  to 
a public  trial,  an  impartial  jury,  and  due  pro- 
cess.” 

The  court  rejected  Cavan’s  public  trial 
claim,  concluding  that  holding  the  trial  at 
SRCI  did  not  impermissibly  restrict  the 
public’s  access  to  his  trial.  The  court  noted 
that  “[t]he  courtroom  provides  space  for 
the  judge,  both  parties  to  the  dispute,  and 
the  jury.  Although  the  general  public  can- 
not sit  in  the  courtroom  because  of  its  size, 
members  of  the  public  can  sit  outside  the 
courtroom  and  view  the  proceedings 
through  several  large  windows  opening 
onto  the  courtroom.  The  viewing  area  con- 
tains approximately  50  seats  for  the  public. 
It  permits  the  members  of  the  public  who 
attend  to  see  all  of  the  proceedings.  The 
judge,  the  witness  stand,  the  jury,  and  both 
counsel  tables  are  all  visible  from  the  public 
viewing  area.  The  audio  portion  of  the  trial 
is  broadcast  to  the  public  by  speakers.” 

The  appellate  court  rejected  Cavan’s 
claim  that  the  trial  court  deprived  him  of  an 


impartial  jury  in  violation  of  Article  I,  sec- 
tion 11,  of  the  Oregon  Constitution,  finding 
that  his  reliance  upon  Article  I,  section  11,  is 
misplaced  and  stating:  “If  defendant  has  a 
constitutional  challenge  [based  upon  the  de- 
cision to  hold  trial  in  the  prison  impairing 
his  right  to  receive  a fair  trial],  it  is  a claim 
that  that  decision  denied  him  due  process. 
Defendant  does  not  have  a cognizable  Ar- 
ticle I,  section  11,  challenge.” 

In  deciding  Cavan’s  due  process  claim 
the  court  indicated  that  under  Holbrook  v. 
Flynn,  475  U.S.  560,  106  S.Ct.  1340  (1986), 
“the  initial  question  is  whether  the  challenged 
practice  is  ‘inherently  prejudicial’  - i.e., 
whether  it  poses  a serious  threat  to  the  fair- 
ness of  the  factfinding  process.”  Under  this 
test  the  court  must  answer  two  questions: 
(1)  whether  the  practice  of  holding  a trial  in 
SRCI  is  an  inherently  prejudicial  practice; 
and  (2)  whether  holding  the  trial  in  SRCI  was 
justified  by  an  essential  state  interest  specific 
to  Defendant’s  trial. 

With  respect  to  the  first  question,  the 
Court  held  “that  trying  an  inmate  within  a 
prison  is  an  inherently  prejudicial  practice. 
Holding  a trial  within  the  walls  of  a facil- 
ity designed  to  segregate  violent  and 
dangerous  persons  from  the  public  at  large 
implies  that  there  is  some  need  for  secu- 
rity measures  above  and  beyond  those  of 
a normal  trial.” 

Turning  to  the  second  question,  the  court 
noted  Cavan’s  history  of  violence  and  stated 
that  it  could  not  “say  that  the  court  erred  in 
concluding  that  defendant  posed  a sufficient 
safety  and  security  risk  at  trial  to  justify  tak- 
ing preventive  measures[.]”  As  such,  the 
court  rejected  Cavan’s  due  process  claim  and 
affirmed  his  conviction.  See:  State  v.  Cavan, 
185  Or.App  367,  59  P.3d  553  (2002). 

In  a related  case,  the  Oregon  Court  of 
Appeals  relied  upon  Cavan  to  reject  prisoner 
Cory  Lewis’s  claim  that  a criminal  trial  for 
stabbing  another  prisoner  with  a shank,  held 
within  SRCI,  deprived  him  of  a public  trial 
in  violation  of  the  Oregon  Constitution.  See: 
State  v.  Lewis,  185  Or.App  378,  59  P.3d  1293 
(2002). 

The  Court  of  Appeals  distinguished  both 
Cavan  and  Lewis  from  State  v.  Jackson,  178 
Or.App  233,  36  P.3d  500  (2001).  The  court 
found  that  unlike  in  Cavan  and  Lewis,  the 
public  did  not  have  access  to  Jackson’s  trial 
at  SRCI,  in  violation  of  Oregon’s  public  trial 
guarantee.  | 
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Interest  on  Legal  Financial  Obligations 
Not  Dischargeable  in  Bankruptcy 


The  Washington  Court  of  Appeals 
held  that  interest  which  accrues 
statutorily  on  legal  financial  obligations 
(LFOs)  is  not  dischargeable  in  bankruptcy 
proceedings. 

In  1992,  Carol  Cunningham  was  con- 
victed of  various  drug  charges  and  ordered 
to  pay  $910.00  in  LFOs.  She  paid  the  princi- 
pal but  claimed  that  the  $230.52  in  interest 
accrued  on  the  LFOs  was  a debt  discharged 


by  her  previous  bankruptcy.  The  State,  how- 
ever, claimed  that  the  interest  was  not  a debt 
discharged  through  bankruptcy  and  that 
Cunningham’s  refusal  to  pay  it  violated  the 
conditions  of  her  community  supervision. 
The  trial  court  agreed  and  ordered  her  to  pay 
the  interest,  as  well  as  $50.00  in  court  costs. 
Cunningham  appealed. 

The  Court  of  Appeals  began  its  analysis 
by  noting  that  debts  for  fines,  penalties,  or  for- 


feitures in  criminal  cases  are  not  discharge- 
able  in  bankruptcy  proceedings.  See  11  U.S.C. 
§ 523(a)(7);  Kelly  v.  Robinson,  479  U.S.  36, 
50  (1986).  Because  interest  accrual  for  LFOs 
is  mandatory  pursuant  to  RCW  1 0.82.090,  the 
appellate  court  held  that  such  interest  is  part 
of  the  underlying  criminal  fine  and  not  dis- 
chargeable in  bankruptcy  under  11  U.S.C.  § 
523(a)(7).  See:  State  v Cunningham,  116Wn. 
App.  946,  69  P.3d  358  (2003).  ■ 


California  Sex  Offender  Prison  Classification  Label 
Approved  for  Dismissed  Charge 

by  John  E.  Dannenberg 


The  California  Court  of  Appeals  up- 
held the  California  Department  of 
Corrections  (CDC)  regulation  permitting  ad- 
ministrative labeling  of  state  prisoners  as  sex 
offenders  even  where  there  had  been  only  an 
earlier  arrest  or  detention  for  such  an  offense. 
In  such  cases,  CDC  adds  the  prejudicial  “R” 
classification  suffix  — which  brands  pris- 
oners so  as  to  limit  housing,  job  and  visiting 
options.  Flere,  the  court  denied  the  habeas 
corpus  petition  of  a prisoner  convicted  of 
non-sexual  offenses  to  have  his  sex-offense 
arrest-record-based  “R”  suffix  removed. 


Lionel  Farley  was  sentenced  in  1998  to 
47  years,  eight  months  for  multiple  counts 
occurring  in  1997  of  assault  on  a peace  of- 
ficer, conspiracy,  attempted  burglary,  and  gun 
charges  plus  enhancements.  In  2000,  a CDC 
prison  classification  committee  noted  that 
Farley  had  been  arrested  in  Los  Angeles  in 
1995  for  oral  copulation.  The  charge  had  been 
dismissed  by  the  prosecutor  because  of  con- 
flicting witness  statements,  although  the 
charges  included  a lurid  tale  of  a night  of  forc- 
ible oral  copulation,  kidnapping,  pandering, 
false  imprisonment  and  unlawful  possession 
of  a firearm.  Farley  successfully  plea-bar- 
gained  down  to  only  the  gun  charge,  with 
three  years  felony  probation  and  180  days 
county  jail  time. 

The  2000  classification  committee  ap- 
plied prison  regulation  15  CCR  § 3377.1  to 
add  an  R”  suffix  (history  of  specified  sex  of- 
fenses) to  Farley’s  prison  custody  designation. 
Although  the  committee  initially  relied  upon 
subdivision  (b)(1)  of  § 3377. 1 [conviction  or 
commitment  offense  comprised  a specified  sex 
offense],  on  appeal  they  claimed  instead  the 
applicability  of  subdivision  (b)(2)  which  re- 
quires the  committee  to  also  consider  “arrest 
reports  and  district  attorney’s  comment  related 
to  each  such  arrest.” 

Farley  had  argued  unsuccessfully  on  ad- 
ministrative appeal  and  in  the  trial  court  that 
subdivision  (b)(l)(J)  as  applied  against  him 
did  not  list  offenses  he  was  ever  convicted 
of.  In  opposition  to  Farley’s  later  appellate 
court  writ,  the  state  argued  that  the 
committee’s  action  was  nonetheless  correct 
under  alternative  subdivision  (b)(2)  of 
§3377. 1 because  the  1995  arrest  reports  and 
district  attorney’s  comments  detailed  serious 
sexual  misconduct. 


The  appellate  court  limited  judicial  re- 
view of  a CDC  custody  determination  to 
whether  the  classification  decision  was  ar- 
bitrary, capricious,  irrational  or  an  abuse  of 
discretion.  The  court  looked  to  see  if  "some 
evidence”  supported  the  challenged  decision. 
CDC  s argument  that  subdivisions  (b)(1)  and 
(b)(2)  were  independent  and  coequal  as  to 
applying  an  “R”  suffix  was  accepted  by  the 
court. 

Although  Farley  had  been  classified  un- 
der subdivision  (b)(1),  it  was  plain  from  the 
record  that  the  committee  had  duly  consid- 
ered the  arrest  reports  and  district  attorney  s 
comments  that  would  have  been  considered 
by  them  in  applying  subdivision  (b)(2).  The 
court  found  that  this  record  sufficed  as  “some 
evidence”  of  his  sexual  miscreance. 

Nonetheless,  Farley  argued  for  a strict 
interpretation  of  subdivision  (b)(2)  that  ap- 
plied only  to  such  reports  and  comments 
when  involved  in  the  commitment  offense 
— not  some  prior  and  unrelated  event.  Con- 
struing the  regulation,  the  court  rejected  this 
narrow  interpretation  as  well  as  Farley  s com- 
plaint that  because  earlier  classification 
committees  had  not  applied  an  “R”  suffix, 
later  committees  were  foreclosed  from  do- 
ing so.  The  court  noted  that  the  record 
showed  that  CDC  investigation  of  Farley  s 
1995  records  was  still  going  on  as  recently 
as  May,  2000;  “hiding  the  ball  to  gain  a fa- 
vorable initial  classification  decision  could 
not  immunize  him  from  ever  having  the  full 
story  come  out  in  a later  classification  hear- 
ing. 

Accordingly,  CDC  s application  of  § 
3377. 1(b)(2)  was  approved  and  Farley’s  ha- 
beas petition  was  denied.  See : In  Re  Farley, 
109  Cal. App. 4th  1356  (2003).  ■ 
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Prisoner  Allowed  to  Amend  Retaliation,  Legal  Mail  Complaint 


The  U.S.  Court  of  Appeals  for  the 
Second  Circuit  vacated  a district 
court’s  dismissal  of  a prisoner’s  § 1983  law- 
suit which  complained  of  prison  officials 
who  interfered  with  his  legal  mail  and  retali- 
ated because  he  filed  grievances. 

While  Robert  Davis  was  a prisoner  at 
New  York’s  Woodbourne  Correctional  Facil- 
ity, prison  medical  doctors  Frank  Lancellotti 
and  Mervat  Makram  delayed  placing  him  on  a 
medically  prescribed  high  fiber  diet.  Davis  filed 
a grievance  against  the  physicians  and  then 
complained  that  his  grievance  was  ignored. 

In  retaliation  for  filing  the  grievance, 
John  Keane,  Superintendent  of  Woodbourne, 
allegedly  had  Davis’  cell  searched.  Later, 
when  Davis  filed  another  grievance,  his  cell 
was  again  searched.  Davis  complained  that 
the  cell  searches  were  retaliatory  acts. 

Davis  further  complained  that  Janice 
Diehl,  a prison  mail  room  clerk,  opened  a 


letter  from  Davis  to  a state  court  because  he 
had  failed  to  spell  out  the  full  name  of  the 
Woodbourne  facility  on  the  return  address. 
On  another  occasion,  Diehl  opened  incom- 
ing legal  mail  outside  Davis’  presence.  Davis 
filed  a complaint  in  U.S.  District  Court  un- 
der 42  U.S.C.  § 1983.  In  March  2001,  the 
court  dismissed  Davis’  complaint  with  preju- 
dice and  in  its  entirety.  Thereafter,  Davis 
appealed. 

On  appeal,  the  Second  Circuit  explained 
that  a retaliation  claim  must  allege:  (1)  the 
speech  or  conduct  was  protected,  (2)  defen- 
dants took  adverse  action  against  plaintiff, 
and  (3)  there  was  a causal  connection  be- 
tween the  protected  conduct  and  the  adverse 
action. 

While  the  filing  of  grievances  is  a con- 
stitutionally protected  activity  and  defendants 
do  not  dispute  they  took  adverse  action 
against  Davis,  the  complaint  failed  to  estab- 


lish a causal  relationship  between  the  griev- 
ances and  the  adverse  action. 

The  two  instances  of  legal  mail  inter- 
ference were  ruled  to  be  insufficient  to  state 
a claim  for  denial  of  access  to  courts.  Davis 
did  not  allege  the  interference  was  an  ongo- 
ing practice  nor  did  it  cause  him  to  miss  court 
deadlines  nor  did  he  claim  to  have  suffered 
harm. 

The  appellate  court  concluded  that  while 
the  district  court  correctly  dismissed  Davis’ 
complaint  for  failure  to  state  claims  pursu- 
ant to  § 1983,  the  lower  court  should  have 
granted  Davis  leave  to  amend  and  replead 
his  claims.  The  judgment  of  the  district  court 
was  therefore  vacated  and  the  matter  re- 
manded for  further  proceedings. 

The  Second  Circuit  also  suggested  that 
the  district  court  appoint  counsel  to  repre- 
sent Davis.  See:  Davis  v.  Goord,  320  F.3d 
346  (2nd  Cir.  2003).  ■ 


No  Qualified  Immunity  in  Civil  Commitment  Phone  Monitoring 


The  Ninth  U.S.  Circuit  Court  of  Ap- 
peals reversed  summary  judgment 
granted  by  the  U.S.  District  Court,  Western 
District  of  Washington,  to  officials  at  the 
Special  Commitment  Center  (SCC)  for  sex 
offenders  at  McNeil  Island,  Washington. 
This  case  is  part  of  ongoing  litigation, 
against  the  SCC,  about  which  PLN  has  re- 
ported extensively. 

Andre  Young,  a detainee  at  SCC,  sued 
Dr.  Mark  Seling  and  other  SCC  officials  un- 
der 42  U.S.C.  § 1983,  claiming  that  his 
constitutional  rights  were  violated  when 
SCC  monitored  his  telephone  calls  and  de- 
nied his  incoming  and  outgoing  calls  from 
April  18  through  September  24,  1998,  when 
his  sister  was  terminally  ill.  The  district  court 
granted  summary  judgment  to  the  defendants 
and  Young  appealed. 

The  appeals  court  held  that  the  district 
court  erred  in  overlooking  an  injunction  is- 
sued in  1994  by  Judge  Dwyer,  also  of  the 
Western  District  of  Washington,  his  reaffir- 
mation of  that  injunction  on  November  15, 
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1999,  and  his  published  opinion  in  Turay  v. 
Seling,  108  F.Supp.2d  1148  (W.D.  Wash. 
2000),  also  upholding  the  1994  injunction. 
Judge  Dwyer  specifically  enjoined  SCC  (1) 
from  monitoring  residents’  telephone  calls, 
(2)  from  barring  outgoing  calls  other  than 
collect  calls,  and  (3)  to  allow  “prompt  tele- 
phone access  to  residents  in  cases  of  family 
emergency.”  The  SCC  had  repeated  notice 
of  what  it  must  do.  It  failed  to  comply  with 
the  injunction  and  denied  Young  telephone 
access  in  direct  contravention  of  the  injunc- 
tion. Thus,  the  district  court  erred  in  granting 
summary  judgment  for  lack  of  triable  issues, 
because,  clearly,  such  issues  existed. 

The  appeals  court,  citing  Saucier  v. 
Katz,  533  U.S.  194, 200  (2001),  further  held 


that  the  district  court  erred  in  granting  sum- 
mary judgment  on  qualified  immunity 
grounds.  Young  has  a constitutional  right  to 
reasonable  telephone  access.  That  right  was 
clearly  established  in  1998.  Young  alleged 
facts  that  established  a knowing  violation 
of  his  rights  by  SCC.  Consequently,  SCC 
officials  were  not  entitled  to  qualified  im- 
munity. 

The  district  court  grant  of  summary 
judgment  was  reversed  and  the  case  re- 
manded for  further  proceedings.  This  is  not 
a judgment  on  the  merits.  This  case  is  pub- 
lished in  the  Federal  Appendix  and  is  subject 
to  rules  governing  unpublished  cases.  See: 
Young  v.  Seling,  72  Fed.Appx.  657  (9th  Cir. 
2003).  ■ 
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Challenge  to  State  Parole  Revocations  Must  be  Brought  Under  § 2254 


The  Second  Circuit  Court  of  Appeals 
held  that  state  prisoners  challenging 
parole  revocation  decisions  in  federal  court 
must  do  so  under  28  U.S.C.  § 2254,  rather 
than  28  U.S.C.  § 2241.  The  court  also  held 
that  the  one  ( 1 ) year  limitation  period  appli- 
cable to  § 2254  actions  begins  to  run  when 
the  prisoner  is  notified  that  the  administra- 
tive decision  to  revoke  his  parole  has  become 
final. 

New  York  prisoner  Alonzo  Cook  was 
convicted  of  murder  in  1 965 . He  was  released 
on  parole  on  May  10,  1976.  However,  in 
1983,  he  was  rearrested  on  new  criminal 
charges  and  his  parole  was  subsequently  re- 
voked in  1984. 

In  1999,  Cook  filed  a pro  se  petition 
for  a writ  of  habeas  corpus  in  federal  court 
under  28  U.S.C.  § 2241,  alleging  that  his 
parole  revocation  proceedings  had  been 
procedurally  flawed.  The  district  court 
concluded  that  the  petition  was  time 


barred  under  28  U.S.C.  § 2244(d)(1)  and 
dismissed  the  petition. 

On  appeal,  the  Second  Circuit  first  de- 
termined that  “[t]he  district  court  correctly 
treated  Cook’s  petition  as  an  application  un- 
der section  2254[]”  rather  than  § 2241 
because,  “[b]y  its  terms,  section  2254,  ap- 
plies to  'application^] . . . in  behalf  of.  . . a 
person  in  custody  pursuant  to  the  judgment 
of  a state  court ...  on  the  grounds  that  [the 
person  applying]  is  in  custody  in  violation 
of  the  Constitution  . . . of  the  United  States.’ 
28  U.S.C.  § 2254(a).”  The  court  found  that 
merely  invoking  § 224 1 did  not  require  the 
district  court  to  treat  it  as  a 2241  petition 
because  a state  prisoner  must  bring  a chal- 
lenge to  the  execution  of  his  or  her  sentence, 
including  parole  revocation  decisions,  under 
§ 2254  and  a petition  under  § 2241  is  un- 
available for  such  a challenge. 

The  court  the  rejected  Cook’s  argument 
that  the  one  year  limitation  period  for  § 2254 


actions  did  not  apply  to  his  claims,  stating: 
“We  think  the  ‘factual  predicate  of  [Cook’s] 
claim,’  28  U.S.C.  § 2244(d)(1)(D),  is  the  re- 
vocation of  his  parole.  The  limitations  time 
therefore  did  commence  at  a time  set  by  the 
statute,  when  that  ‘factual  predicate  [for  his] 
claim  . . . could’  reasonably  have  been  dis- 
covered, i.e.,  when  Cook  was  notified  that 
the  administrative  decision  to  revoke  his 
parole  had  become  final.”  The  limitations 
period  on  a habeas  challenge  to  parole  revo- 
cation “expires  one  year”  after  revocation. 

Finally,  since  denial  of  his  habeas  ac- 
tion could  cause  the  unnecessary  and 
unintentional  forfeiture  of  an  otherwise 
meritorious  claim,  the  court  concluded  that 
the  case  should  be  remanded  to  the  district 
court  for  it  to  afford  Cook  the  opportunity 
to  withdraw  what  he  called  a § 2241  peti- 
tion if  he  so  chose.  See:  Cook  v.  New  York 
State  Div.  Of  Parole,  321  F.3d  274  (2nd  Cir. 
2003).  ■ 


District  of  Columbia  May  Be  Liable 
for  Prisoner  s Inadequate  Medical  Care 


The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia,  reversing  and 
remanding  the  district  court,  held  that  a D.C. 
prisoner  incarcerated  in  a Virginia  state 
prison  stated  a claim  for  relief  when  he  al- 
leged that  the  district  had  a custom  or  policy 
of  transferring  its  prisoners  to  corrections  de- 
partments it  knew  provided  substandard 
medical  care. 

Todd  Emerson  Baker  is  a prisoner  serv- 
ing a D.C.  sentence.  The  district  contracts 
with  the  Federal  Bureau  of  Prisons  (BOP) 
and  various  state  corrections  departments  to 
house  its  prisoners.  Baker  was  transferred  to 
the  Greenville  Correctional  Center  (GCC), 
a prison  of  the  Virginia  Department  of  Cor- 
rections (VDOC),  where  Corrections 
Medical  Service  (CMS)  provides  health  care 
under  contract  to  VDOC. 


Baker  sued  the  District  of  Columbia, 
BOP  officials,  GCC  officials,  and  six  medi- 
cal personnel,  including  some  CMS  doctors, 
under  42  U.S.C.  § 1983,  state  common  law, 
and  the  Interstate  Corrections  Compact.  He 
claimed  that  prison  medical  staff  commit- 
ted malpractice  and  violated  his  Eighth 
Amendment  rights  by  deliberately  ignoring, 
misdiagnosing,  and  failing  to  treat  appro- 
priately an  infected  facial  cyst  that  ruptured 
and  a leg  injury  that  tore  cartilage.  He  sued 
in  federal  district  court  in  the  District  of  Co- 
lumbia, but  that  court  dismissed  the  D.C. 
and  BOP  as  defendants  for  failure  to  state  a 
claim,  reasoning  that  Baker  would  have  to 
prove  (and  could  not)  that  the  District  was 
subjectively  aware  of  Baker  s medical  needs. 
The  remaining  claims  were  transferred  to  the 
U.S.  District  Court  for  the  Eastern  District 
of  Virginia,  where  the 
case  was  ultimately  dis- 
missed. 

Baker  appealed  the 
dismissal  of  his  § 1983 
claim  against  the  District  of 
Columbia.  Citing  Monell  v. 
Department  of  Social  Ser- 
vices., 436  U.S.  658,  694 
(1978),  Baker  argued  that 
the  district  court  used  the 
wrong  “deliberate  indiffer- 
ence” standard  to  dismiss 


his  claims.  He  argued  that  he  was  required 
to  show  only  that  D.C.  officials  objectively 
knew  that  Virginia  prison  officials  violated 
D.C.  prisoners’  constitutional  rights.  Baker 
also  argued  that  D.C.  had  a continuing,  non- 
delegable duty  to  ensure  that  VDOC,  as  an 
agent  of  the  District,  did  not  violate  D.C. 
prisoners’  rights.  Further,  Baker  alleged  that 
VDOC  officials  violated  his  Eighth  Amend- 
ment rights  by  not  investigating  his 
complaints  against  CMS  doctors  at  GCC 
and  by  contracting  out  its  medical  services 
to  the  “notoriously  incompetent”  CMS. 

The  appeals  court,  citing  Monell  and 
Collins  v.  City  of  Harker  Heights,  503  U.S. 
115,  120,  124,  held  that  the  district  court 
did  use  the  wrong  standard  and  flawed  rea- 
soning to  dismiss  Baker’s  claims.  Baker 
alleged  a constitutional  violation  and 
claimed  that  the  district  s policies  caused  the 
violation.  Fairly  read,  Baker  s complaint 
sufficiently  put  the  district  on  notice  of  his 
claims. 

The  appeals  court  noted  that  the  Vir- 
ginia district  and  appeals  courts’  decisions 
may  collaterally  estop  Baker’s  claims.  Prop- 
erly, though,  that  was  for  the  district  court 
to  determine.  Therefore,  the  district  court 
decision  was  reversed.  The  case  was  re- 
manded for  further  proceedings.  See:  Baker 
v.  District  of  Columbia,  326  F.3d  1302  (D.C. 
Cir  2003).  H 
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Ninth  Circuit  Dismisses  California’s 
Motion  To  Exclude  Female  Prisoners 
From  Medical  Suit 

by  John  E.  Dannenberg 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals dismissed  on  jurisdictional 
grounds  the  California  Department  of  Cor- 
rections (CDC)  officials  appeal  of  the  U.S. 
District  Court  s order  denying  the  officials’ 
motion  to  exclude  female  prisoners  from  the 
prisoners’  class-action  suit  to  improve  CDC’s 
medical  care  system.  CDC  had  failed  to  prop- 
erly preserve  its  right  of  appeal,  rendering 
the  order  merely  interlocutory.  The  order  thus 
fell  under  28  U.S.C.  § 1291  as  being  non- 
final, was  not  automatically  appealable,  and 
therefore  did  not  confer  jurisdiction  on  the 
Court  of  Appeals  to  hear  the  appeal. 

Marciano  Plata  and  other  male  prison- 
ers had  sued  CDC  officials  in  a class  action 
complaint  alleging  that  CDC’s  medical  care 
system  was  inadequate  in  violation  of  the 
Eighth  Amendment,  the  Americans  with  Dis- 
abilities Act  (ADA)  and  the  Rehabilitation 
Act  (RA).  CDC  had  moved  to  exclude  fe- 
male prisoners  from  the  plaintiff  class,  which 
the  U.S.  District  Court  (N.D.  Cal.)  had  de- 
nied. The  female  prisoners  had  already  been 
involved  in  a similar  class  action  suit, 
Shumate  v.  Wilson,  Case  No.  CIV  S-95-06 19 
(E.D.  Cal.  2000),  seeking  improved  sick  call 
response,  triage,  emergency  care,  nurses, 
chronic  care,  urgent  care,  specialty  referrals, 
medical  screenings,  medical  equipment, 
medications,  specialty  diets,  terminal  care, 
health  education,  dental  care  and  grievance 
procedures.  In  1997,  a settlement  was  made 
with  respect  to  56  aspects  of  care.  In  1999, 
an  audit  showed  compliance  with  40  of  the 
56  areas.  In  August,  2000,  with  compliance 
stipulated  by  the  parties,  the  court  dismissed 
Shumate  with  prejudice.  However,  upon  a 
continuing  compliance  audit  in  2002,  eleven 
areas  of  non-compliance  were  noted,  but 
these  were  deemed  easily  correctable. 

In  August,  200 1 , one  year  after  dismissal 
of  Shumate,  ten  male  prisoners  filed  a virtu- 
ally identical  complaint  (the  Plata  action) 
against  the  same  defendants.  In  January,  2002 
the  parties  stipulated  to  injunctive  relief.  Part 
of  the  stipulation  agreement  was  the  parties’ 
disagreement  as  to  whether  this  statewide 
agreement  should  again  cover  the  women  pris- 
oners in  Shumate.  The  stipulation,  which  gave 
the  parties  an  extra  60  days  to  resolve  the  in- 
clusion of  women  prisoners,  did  not  expressly 
provide  for  any  appeal  of  the  expected  dis- 


trict court  order  regarding  the  inclusion  is- 
sue. In  May,  2002,  the  district  court  ordered 
that  the  women  be  included  in  the  class,  from 
which  the  state  defendants  timely  appealed. 

The  question  before  the  Ninth  Circuit 
was  whether  it  even  had  jurisdiction  to  hear 
the  appeal  under  28  U.S.C.  § 1292  and  Fed- 
eral Rules  of  Civil  Procedure  23(f),  as  argued 
by  appellants.  The  court  first  considered 
whether  the  order  appealed  from  had  the 
practical  effect  of  granting  or  denying  injunc- 
tive relief  sufficient  to  invoke  jurisdiction 
under  § 1292(a)(1).  The  court  observed  that 
although  the  order  modified  the  composition 
of  the  plaintiff  class,  it  could  not  possibly 
have  modified  or  established  injunctive  re- 
lief— since  at  the  time  the  order  was  issued, 
no  injunctive  relief  had  yet  been  granted.  The 
court  also  found  that  the  order  was  not  “in- 
extricably bound  up  with  the  injunctive 
order”  as  appellant  cited  from  Paige  v.  Cali- 
fornia, 102  F.3d  1035,  1038  (9th  Cir.  1996), 
because  Paige  involved  an  appeal  from  a fi- 
nal injunctive  order,  whereas  here  no 
injunctive  order  yet  existed.  Accordingly,  the 
court  found  that  § 1292(a)(1)  did  not  confer 
appellate  jurisdiction. 

Turning  to  the  applicability  of  § 1292(b) 
and  Rule  23(f),  the  court  observed  that  ap- 
pellants had  failed  to  expressly  file  an  appeal 
from  an  interlocutory  order  — which  the  dis- 
trict court’s  order  amounted  to — approval  of 
which  is  discretionary  upon  the  appellate 
court.  Nor  had  appellants  even  asked  the  dis- 
trict court  for  permission  to  file  an 
interlocutory  appeal  under  § 1292(b). 

Because  no  reviewable  order  was  prop- 
erly before  the  Ninth  Circuit  and  none  of  the 
prerequisites  for  an  interlocutory  appeal  had 
been  met,  the  court  dismissed  the  attempted 
appeal  for  lack  of  jurisdiction.  See:  Plata  v. 
Davis,  329  F.3d  1101  (9th  Cir.  2003).  ■ 
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Florida  Prisoner  Awarded  Costs  in  Successful  Records  Request  Litigation 

by  David  M.  Reutter 


Florida’s  First  District  Court  of  Ap- 
peals has  held  that  a prisoner  who 
successfully  challenges  a public  agency’s 
failure  to  produce  public  records  is  entitled 
to  recover  all  reasonable  costs  of  the  litiga- 
tion. Florida  prisoner  Dale  William  Weeks 
successfully  litigated  a writ  of  mandamus  to 
compel  the  “State  Attorney  for  the  First  Ju- 
dicial Circuit  to  copy  and  send  him  certain 
records  that  he  claimed  were  public.”  See: 
Weeks  v.  Golden,  764  So.2d  633  (Fla.  LDCA 
2000).  Weeks  then  sought  the  reasonable 
costs  of  enforcing  his  public  records  request 
pursuant  to  § 119. 12(1)  Florida  Statutes.  The 
trial  court  denied  that  motion,  but  the  First 
District  again  reversed.  See:  Weeks  v.  Golden, 
798  So. 2d  848  (Fla.  1S,DCA2001). 

Upon  remand.  Weeks  sought  costs  to- 
taling $448.95,  which  included  the  filing,  fee 
service  of  process,  postage,  envelopes,  and 

Fifth  Circuit  Vacates 


The  United  States  Fifth  Circuit  Court 
of  Appeals  has  vacated  and  re- 
manded the  jury  verdict  in  a Texas  prisoner’s 
failure-to-protect  suit  because  the  prisoner 
had  not  provided  evidence  supporting  a jury 
finding  of  deliberate  indifference  against 
prison  officials.  The  jury  had  awarded  the 
prisoner  $30  in  compensatory  damages  and 
$70,000  in  punitive  damages  after  determin- 
ing that  prison  officials  were  individually 
liable. 

Ciro  Cid  Adames,  a Texas  state  prisoner, 
was  housed  in  administrative  segregation 
because  of  his  affiliation  with  the  Texas  Syn- 
dicate, a notorious  Texas  prison  gang. 
Prisoners  in  administrative  segregation  are 
housed  alone  and  remain  in  their  cells  for 
most  of  the  day.  Whenever  they  leave  their 
cells,  they  are  handcuffed  and  escorted  by 
one  or  two  guards,  and  only  one  prisoner  at 
a time  is  allowed  out  of  his  cell. 

After  deciding  he  no  longer  wanted  to 
be  in  the  gang,  Adames  informed  Captain 
Richard  Crites  that  certain  guards  were 
smuggling  in  drugs  for  the  Texas  Syndicate. 
Several  days  later,  Adames  was  attacked  by 
another  gang  member  as  he  returned  from 
the  shower. 

Adames,  handcuffed  and  escorted  by 
guards  Abigail  Villareal  and  Antonio  Garcia, 
was  stabbed  13  times  before  the  assailant 
complied  with  Villareal’s  order  to  stop.  It  was 
later  determined  that  the  assailant  had  de- 


copying costs  pursuant  to  the  Statewide  Uni- 
form Guidelines  for  Taxation  of  Costs  in 
Civil  Cases  (SUGTCC),  the  trial  court  only 
awarded  Meeks  $140.50,  which  represents 
the  cost  of  filing  and  service  of  process. 
Meeks  appealed. 

The  First  District  found  the  SUGTCC 
has  been  interpreted  to  hold  that  postage, 
long  distance  calls,  fax  transmissions,  and 
delivery  services  are  office  overhead  ex- 
penses that  should  not  be  taxed  as  costs. 
Flowever,  the  court  held  the  SUGTCC  con- 
templates awards  of  costs  in  cases  where 
litigants  are  represented  by  counsel.  As 
Weeks  is  a pro  se  petitioner,  the  SUGTCC 
does  not  apply  to  the  facts  of  the  case.  The 
court  held,  “it  makes  perfect  sense  that  tax- 
able costs  should  not  include  normal  office 
overhead  expenses,  such  as  postage,  enve- 
lopes, and  copying.  Such  a result  makes 


feated  the  locking  mechanism  of  his  cell  door 
with  a bar  of  soap. 

Adames  subsequently  brought  a 42 
U.S.C.  § 1983  action  against  Warden  Or- 
lando Perez,  Warden  William  Boothe, 
Captain  Crites,  and  guards  Villareal  and 
Garcia  alleging  they  had  violated  his  Eighth 
Amendment  rights  by  failing  to  protect  him 
from  the  attack. 

Although  a jury  found  that  Garcia  and 
Villareal  were  not  liable,  it  determined  that 
Perez,  Boothe  and  Crites  had  violated  Adames’ 
Eighth  Amendment  rights  and  awarded 
Adames  $30  in  compensatory  damages  and 
$70,000  in  punitive  damages.  The  defendants 
appealed  claiming  that  “the  evidence  was  in- 
sufficient to  support  the  jury’s  verdict.” 

The  Fifth  Circuit  agreed,  reasoning  as 
follows.  Prison  officials  are  required  by  the 
Eighth  Amendment  to  protect  prisoners  from 
violence  by  other  prisoners,  although  they 
“are  not  expected  to  prevent  all  inmate-on- 
inmate  violence.”  Thus,  only  if  prison 
officials  are  deliberately  indifferent  to  a 
prisoner’s  substantial  risk  of  serious  harm 
can  they  be  held  liable  for  failure  to  protect. 

Two  prisoners,  also  housed  in  adminis- 
trative segregation,  testified  that  they  had 
been  attacked  upon  leaving  their  cells  a year 
or  two  prior  to  the  attack  on  Adames.  The 
Fifth  C iruit  held,  however,  that  the  testimony 
“did  not  constitute  direct  evidence  that  the 
officials  knew  about  these  (or  similar) 


much  less  sense,  however,  in  a situation  such 
as  this,  where  the  successful  litigant  is  in- 
carcerated and  has  proceeded  pro  se.  In  such 
a situation,  the  cost  of  such  items  as  post- 
age, envelopes,  and  copying  is  not  a normal 
incident  of  the  litigant’s  business  overhead. 
It  is,  instead,  more  likely  that  such  costs  will 
be  incurred  specifically  for  purposes  of  the 
litigation;  and  they  would  not  have  otherwise 
been  incurred.” 

The  court  held  Weeks  is  entitled  to 
“reasonable  costs  of  enforcement”  of  his 
public  records  request.  The  matter  was 
remanded  for  the  trial  court  to  allow 
Weeks  the  opportunity  to  provide  eviden- 
tiary support,  either  by  affidavit  or 
evidentiary  hearing,  to  prove  his  costs 
were  reasonably  incurred  by  the  litigation. 
See:  Weeks  v.  Golden,  846  So.2d.  1247 
(Fla.  lstDCA2003).H 


events.”  Nor  did  it  show  that  the  problem 
was  “longstanding  and  pervasive.” 

Subsequent  investigation  revealed  that 
certain  guards  were  not  performing  required 
cell  searches  or  checking  cell  door  locks. 
Adames  claimed  that  this  showed  prison  of- 
ficials were  aware  of  substantial  risk.  This 
was  insufficient  to  support  the  verdict,  how- 
ever, as  it  “failed  to  show  that,  prior  to  his 
attack,  prison  officials  were  aware  that  any 
corrections  officers  had  neglected  to  follow 
the  safety  regulations.” 

Additionally,  Adames  may  have  shown 
that  Boothe  was  negligent  for  ignoring  e-mail 
messages  warning  of  prisoners  at  other  units 
escaping  by  opening  their  cell  doors,  but 
“negligence  is  insufficent  to  support  a find- 
ing of  liability.”Adames  also  asserted  that 
Captain  Crites,  to  whom  he  informed  on  his 
fellow  gang  members,  knew  he  was  in  danger 
because  he  would  be  labeled  a snitch  by  other 
gang  members.  Flowever,  the  Court  reasoned 
that  Adames’  safety  would  be  in  jeopardy  only 
if  the  Texas  Syndicate  learned  that  he  had 
snitched.  Thus,  Adames  was  required  to  “show 
that  Captain  Crites  was  aware  of  facts  that 
could  lead  him  to  infer  that  Adames’  gang 
members  had  learned  about  the  conversation 
between  Crites  and  Adames.” 

Adames’  attorney,  Mikal  Watts  of  the 
Watts  Law  Firm,  is  one  of  the  top  lawyers  in 
Texas.  See:  Adames  v.  Perez,  331  F.3d  508 
(5th  Cir.  2003).  ■ 
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No  Summary  Judgment  for  Ohio  Guards  Who  Used 
Excessive  Force,  Case  Loses  At  Trial 


The  U.S.  Court  of  Appeals  for  the 
Sixth  Circuit  reversed  a district 
court’s  grant  of  summary  judgment  favoring 
certain  prison  guards  who  used  excessive 
force  and  reversed  the  lower  court’s  exclu- 
sion of  the  Use  of  Force  Committee’s  Report 
of  a disturbance  on  Ohio’s  death  row. 

On  September  5,  1997,  prisoners  at 
Ohio’s  Mansfield  Correctional  Institution 
gained  control  of  the  DR-4  (death  row)  sec- 
tion. They  allowed  the  guards  to  leave,  then 
barricaded  the  doors  and  painted  the  win- 
dows. 

A Special  Response  Team  (SRT)  led  by 
Lieutenant  Thomas  Moroney  was  assigned 
to  regain  control  of  DR-4.  Moroney ’s  plan, 
which  included  the  use  of  explosive  distrac- 
tion and  gas  devices,  was  based  on  the 
assumption  that  prisoners  had  weapons  such 
as  broom  and  mop  handles. 

According  to  SRT  members,  they  en- 
tered DR-4  and  found  the  prisoners  in  their 
cells.  After  securing  cell  doors  and  food  slots, 
they  escorted  the  prisoners  to  an  adjacent 
warehouse  for  medical  treatment. 

The  prisoners  told  a different  story. 
When  the  disturbance  began,  Ronald  Combs 
went  to  his  cell  and  locked  himself  in.  SRT 
members  broke  open  his  cell  window  with  a 
sledgehammer  and  tossed  in  two  cans  of  tear 
gas,  then  sprayed  Combs  with  liquid  mace. 
A half-dozen  SRT  guards  then  ran  into 
Combs’  cell,  hit  him  in  the  face,  and  kicked 
him  in  the  genitals. 

After  the  disturbance  began,  Jason  Robb 
returned  to  his  cell.  His  cell  window  was 
broken  by  SRT  members  wielding  sledge- 
hammers. Tear  gas  was  disbursed  through  the 
window  and  Robb  was  sprayed  with  mace. 
Guards  entered  Robb’s  cell,  hit  him  in  the 
head  and  kicked  him  in  the  genitals,  face, 
and  side.  Robb  suffered  a skidl  fracture  and 
required  more  than  30  stitches. 

George  Skatzes  was  in  his  cell  when  the 
disturbance  began.  He  was  hit  by  a tear  gas 
canister  shot  into  his  cell,  sprayed  with  liq- 
uid gas,  beaten  by  SRT  members, 
handcuffed,  and  slammed  into  a wall. 

Combs,  Robb,  and  Skatzes  filed  a com- 
plaint in  U.S.  District  Court  under  42  U.S.C. 
§ 1983.  Plaintiffs  alleged  that  guards  used 
excessive  force  in  violation  of  the  Eighth  and 
Fourteenth  Amendments.  Robb  and  Skatzes 
had  been  convicted  of  killing  prison  guard 
Robert  Valladingham  during  the  1993  prison 
uprising  at  the  Southern  Ohio  Correctional 


Facility  in  Lucasville.  See  PLN,  June,  1999 
for  details  on  the  uprising  and  subsequent 
prosecutions. 

The  district  court  dismissed  the  claims 
by  Robb  and  Skatzes  for  failure  to  exhaust 
administrative  remedies  and  granted  sum- 
mary judgment  for  the  defendants  on  Combs’ 
excessive  force  claims. 

Four  months  following  the  disturbance 
after  conducting  123  interviews  and  review- 
ing numerous  documents,  the  prison’s  Use 
of  Force  Committee  issued  its  report  which 
plaintiffs  submitted  to  the  court. 

The  report  showed  that  the  SRT  used  at 
least  four  explosive  distraction  devices,  113 
explosive  gas  devices,  and  six  cans  of  pep- 
per mace;  that  the  concentration  of  gas  in 
DR-4  could  have  reached  a lethal  level;  that 
the  team’s  use  of  gas,  mace,  and  distraction 
devices  was  excessive;  and  that  Lt.  Moroney 
failed  to  maintain  control  of  the  operation. 

Without  explanation,  the  district  court 
granted  defendants’  motion  to  strike  the  re- 
port and  granted  their  motion  for  summary 
judgment.  Thereafter,  plaintiffs  appealed. 

On  appeal,  plaintiffs  argued  that  the  dis- 
trict court  abused  its  discretion  by  striking 
the  report.  Plaintiffs  asserted  that  the  report 
satisfied  the  definition  of  “relevant  evidence” 
under  Fed.R.Evid.  401  and  was  therefore 
admissible  under  the  public  records  and  re- 
ports hearsay  exception  of  Fed.R.Evid. 
803(8).  The  Sixth  Circuit  agreed  with  the 
plaintiffs’  reasoning  and  reversed  the  exclu- 
sion of  the  Use  of  Force  Committee’s  Report. 

On  the  district  court’s  dismissal  of 
Robb’s  and  Skatzes’s  excessive  force  claims 
for  failure  to  exhaust  their  administrative 
remedies,  defendants  conceded  that  the  dis- 
missal was  erroneous  and  those  claims  were 
reinstated.  Defendants  also  conceded  that 
Robb’s  excessive  force  claims  against  Cap- 
tain Buck  and  guard  Shasky  should  be 
remanded  for  further  proceedings. 

The  appellate  court  also  found  that  the 
Use  of  Force  Committee’s  Report  created 
genuine  issues  of  material  fact  as  to  Lt. 
Moroney’s  liability.  The  report  indicated  that 
Moroney  inadequately  briefed  the  SRT  mem- 
bers, failed  to  control  the  use  of  chemical 
agents,  and  failed  to  control  the  SRT  mem- 
bers in  the  extraction  of  the  prisoners.  A 
reasonable  jury  could  find  that  Moroney  im- 
plicitly authorized,  approved,  or  knowingly 
acquiesced  in  the  use  of  excessive  force 
against  plaintiffs,  said  the  Sixth  Circuit. 


Because  there  were  genuine  issues  of 
material  fact,  the  Sixth  Circuit  reversed  the 
district  court’s  grant  of  summary  judgment 
in  Moroney’s  favor. 

In  conclusion,  the  appellate  court  reversed 
the  exclusion  of  the  Use  of  Force  Committee’s 
Report;  reversed  the  grant  of  summary  judg- 
ment in  favor  of  Moroney,  Buck,  and  Shasky; 
reinstated  Robb’s  and  Skatzes’s  excessive 
force  claims;  and  affirmed  relief  for  all  other 
defendants.  See:  Combs  v.  Wilkinson,  315  F.3d 
548  (6th  Cir.  2002). 

On  remand,  the  case  went  to  trial  on 
August  22, 2003,  a jury  returned  a verdict  in 
favor  of  the  prison  guards.  The  plaintiffs’ 
attorney  Staughton  Lynd,  attributed  the  de- 
fense verdict  to  the  trial  judge  refusing  to 
allow  the  prisoner  plaintiffs  to  come  to  court 
and  testify,  much  less  be  present  at  the  trial. 
This  required  the  plaintiffs  to  spend  money  on 
deposing  five  prisoners  and  they  lacked  the 
funds  to  depose  the  members  of  the  Use  of 
Force  Committee.  The  trial  court  also  ex- 
cluded, as  “unreliable,”  the  Use  of  Force  report. 
Because  the  Special  Response  Team  members 
wore  gas  masks  and  black  uniforms  without 
any  identification,  the  plaintiffs  were  unable 
to  prove  that  Moroney  was  present  when  the 
beatings  occurred  or  that  either  of  the  prison 
guard  defendants  carried  out  the  beatings. H 
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News  in  Brief 


California:  On  April  1 1, 2004,  Matthew 
Jacquot,  28,  a guard  at  the  Orange  County 
jail,  was  arrested  in  San  Diego  on  felony  van- 
dalism, battery  and  being  under  the  influence 
charges  after  he  ran  into  a Seven  Eleven  store, 
broke  doors,  ripped  out  a sink  and  overturned 
display  racks  in  a drunken  rampage  in  the 
store.  A store  clerk  and  customers  subdued 
him  until  police  arrived. 

California:  On  April  22,  2003,  three 
youths  escaped  from  the  Camp  Barrett  Youth 
Correctional  Facility  near  San  Diego  by  at- 
tacking a guard  with  a rake  and  stealing  a 
prison  van.  The  guard  suffered  a severed  ear, 
broken  hand  and  wrist  and  deep  cuts  on  his 
head  during  the  attack.  One  youth  surren- 
dered after  the  escape,  claiming  he  was  in  a 
port-a-potty  towed  behind  the  van  and  had 
not  intended  to  escape.  Police  captured  the 
other  two  youths  the  day  after  their  escape. 

Connecticut:  In  April,  2004,  a civics 
class  from  the  Lyman  Hall  Memorial  High 
School  visited  the  Osborn  Correctional  In- 
stitution on  a field  trip.  Several  girls  in  the 


class  were  forced  to  remove  their  bras  in  the 
presence  of  male  classmates  and  prison 
guards  when  the  underwire  bras  set  off  a 
prison  metal  detector.  Prison  policy  requires 
that  all  visitors  clear  a metal  detector  before 
they  can  enter  the  prison.  State  Senator  Edith 
Prague  has  proposed  legislation  that  female 
guards  be  present  at  visitation  metal  detec- 
tors in  state  prisons.  The  DOC  was 
purporting  to  investigate  the  complaint. 
However,  this  is  a standard  practice  at  most 
American  prisons  and  an  indignity  to  which 
prison  visitors,  usually  the  friends  and  fam- 
ily members  of  prisoners,  are  regularly 
subjected  to.  In  that  respect,  the  students  can- 
not complain:  they  received  an  authentic  taste 
of  what  it  is  like  for  people  to  visit  an  Ameri- 
can prison.  DOC  spokesman  Ed  Ramsey 
announced  that  effective  April  13,  2004, 
prison  guards  will  no  longer  suggest  or  re- 
quire that  female  visitors  remove  their  bras 
to  clear  a metal  detector. 

Connecticut:  PLN  has  previously  re- 
ported on  the  three  Connecticut  Department 
of  Corrections  guards  who  were 
fired  for  being  members  of  the 
Outlaws  Motorcycle  Club.  In 
late  April,  2004,  local  media  re- 
ported that  one  of  the  fired 
guards,  Gary  Piscottano,  50,  a 
DOC  guard  since  1986,  is  also 
a former  Grand  Dragon  in  the 
Ku  Klux  Klan.  (Media  observ- 
ers did  not  make  the  connection 
that  Piscottano  seems  to  have  a 
penchant  for  joining  violent, 
racist  organizations. ) He  quit  the 
KKK  post  in  1981.  As  PLN  re- 
ports on  a regular  basis,  many 
prison  employees  around  the 
country  are  current  or  former 
members  of  violent,  racist  orga- 
nizations and  in  no  state  does  it 
appear  to  be  a disqualification 
for  employment  with  the  prison 
system. 

Florida:  On  April  9, 2004, 
an  unidentified  Drug  Enforce- 
ment Agency  agent  giving  a gun 
safety  presentation  to  50  chil- 
dren accidentally  shot  himself  in 
the  leg. 

Massachusetts:  In  April, 
2004,  Steven  Silva,  deputy  su- 
perintendent of  Massachusetts 
Correctional  Institution-Cedar 
Junction,  was  demoted  to  ser- 
geant after  he  called  the  prison 
on  March  19,  on  his  day  off 


from  home,  and  asked  a subordinate  to  relieve 
a lieutenant  at  the  prison  so  the  prison  could 
come  to  Silva’s  home  and  cut  his  hair.  The 
captain  who  took  the  call  and  the  lieutenant 
who  performed  the  haircut  were  removed  from 
their  positions  with  pay  pending  further  inves- 
tigation. Silva’s  demotion  was  ordered  by  state 
prison  commissioner  Kathleen  Dennehy  who 
has  promised  to  improve  the  Department  of 
Corrections  ethical  standards. 

Massachusetts:  In  November,  2003, 
Donald  Delaney,  39,  a prisoner  at  the  House 
of  Correction  in  South  Bay  was  arrested  on 
charges  of  facilitating  prostitution  from  the 
jail’s  pay  phones.  The  alleged  prostitute  then 
sent  Delaney  at  least  some  of  the  proceeds  of 
the  prostitution.  Jail  officials  became  suspi- 
cious when  Delaney  exceeded  the  jail’s  weekly 
commissary  spending  limit  of  $500  by  almost 
$2,000  in  anonymous  money  orders. 

Massachusetts:  On  February  17,2004, 
Tina  Cellucci,  33,  overdosed  when  a condom 
filled  with  crack  cocaine  inside  her  vagina 
burst  as  she  awaited  processing  in  a holding 
cell  at  the  Taunton  police  station.  After  seek- 
ing help  from  police,  Cellucci  was 
hospitalized  and  treated.  Doctors  recovered 
two  intact  condoms  filled  with  cocaine  from 
her  vagina,  in  addition  to  the  burst  container. 
A total  of  65  grams  of  crack  were  recovered. 
Sgt.  Paul  Roderick  stated:  “The  two  bags  that 
we  did  retrieve,  if  you  put  them  together  they 
equal  about  a good  sized  fist.  That’s  a lot  to 
be  storing  up  there.”  C ellucci  recovered  from 
the  overdose  and  faces  additional  drug 
charges  after  her  original  arrest  for  possess- 
ing drug  paraphernalia. 

Massachusetts:  On  March  10,  2004, 
Toney  Lopes,  chief  court  officer  for  the 
Roxbury  district  court  was  transferred  to  a 
different  job  after  he  hid  a razor  blade  in  the 
court  room’s  prisoner  dock  to  see  if  his  un- 
derlings would  search  the  area  and  find  it. 
Apparently  they  didn’t  and  Lopes  then  for- 
got about  it  and  left  the  razor  blade  in  the 
dock.  Lopes  declined  comment  to  the  media 
about  the  incident. 

Massachusetts:  On  March  31,  2004, 
Patrick  Bonaventura,  55,  a probation  officer 
in  Worcester,  pleaded  guilty  in  federal  court  to 
helping  one  of  the  probationers  under  his  su- 
pervision run  a counterfeit  check  operation. 

Mexico:  On  April  14,  2004,  five  pris- 
oners linked  to  drug  trafficking  cartels 
escaped  from  the  La  Mesa  prison  in  Tijuana. 
Two  armed  prisoners  working  in  the  prison 
clinic  forced  their  way  to  of  the  prison  with 
three  other  prisoners  and  engaged  in  a shoot 
out  with  prison  guards  before  fleeing  in  a 
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waiting  car.  One  guard  was  seriously 
wounded  in  the  escape.  All  of  the  escapees 
had  been  convicted  of  drug  trafficking  re- 
lated murders  and  kidnappings.  Two  days 
after  the  escape  prison  warden  Adolfo  Millan 
and  guard  commander  Armando  Flores 
Arreola  were  fired  for  suspected  complicity 
in  the  escape.  Baja  California  governor 
Eugenio  Elorduy  Walther  told  media:  “This 
would  not  have  taken  place  if  there  hadn’t 
been  internal  corruption.”  The  next  day  a total 
of  nine  prison  employees,  including  Millan 
and  Flores,  were  arrested  on  corruption 
charges  relating  to  the  escape. 

Nebraska:  On  February  4,  2004, 
Michael  McGuire,  54,  a prisoner  at  the 
Tecumseh  State  Correctional  Institution  es- 
caped from  custody  during  a visit  to  the 
Johnson  County  Hospital.  Claiming  he  had 
diarrhea,  McGuire  went  to  a hospital  bathroom 
and  emerged  with  a pistol.  He  freed  himself 
from  his  restraints  and  took  the  guards  at  gun- 
point to  the  prison  van,  where  they  drove  him. 
McGuire  handcuffed  the  guards  to  a tree  where 
they  were  later  found  by  a motorist.  McGuire 
later  called  his  attorney,  James  Davis,  in 
Omaha,  to  inform  him  of  the  guards’  location 
to  ensure  they  were  not  injured.  A second  hand- 
gun was  found  in  the  hospital,  apparently  also 
for  McGuire.  McGuire  was  serving  a life  sen- 
tence for  rape,  kidnapping  and  robbery  and  had 
previously  attempted  to  escape  from  prison  in 
2001  (also  reported  in  News  in  Brief).  He  was 
eligible  for  parole  when  he  is  82.  On  February 
7,  McGuire  was  captured  at  an  Omaha  coffee 
shop  after  exchanging  gunfire  with  police.  No 
one  was  injured  in  the  recapture.  Police  were 
tipped  to  McGuire’s  presence  after  receiving 
a report  from  a man  claiming  McGuire  had 
trapped  him  in  his  apartment  for  three  days. 

New  York:  In  April,  2003,  Darryl 
Harrison,  the  chief  of  staff  for  the  New  York 
City  Correction  Department  was  demoted  to 
assistant  deputy  warden  and  suspended  with- 
out pay  for  30  days  after  a city  owned  snow 
blower  was  found  in  his  home.  News  media 
had  previously  reported  that  Harrison  and 
other  jail  associates  of  his  had  obtained  free 
Club  Med  vacations  intended  for  Ground 
Zero  workers  even  though  neither  he  nor  his 
associates  had  ever  worked  at  the  World 
Trade  Center  site. 

New  York:  On  May  3, 2004,  Mamdouh 
Mahmud  Salim,  46,  was  sentenced  to  32 
years  in  prison  for  attacking  Louis  Pepe,  a 
guard  at  the  federal  Metropolitan  Detention 
Center  in  Brooklyn  in  2000.  During  the  at- 
tack Salim  ran  a comb  into  Pepe’s  eye  leaving 
him  brain  damaged  and  barely  able  to  see. 
Salim  is  an  alleged  aide  to  Osama  Bin  Laden 
and  awaits  trial  on  charges  that  he  conspired 


to  blow  up  American  embassies  in  Africa  in 
1998.  Pepe  was  removed  from  the  court- 
room by  the  sentencing  judge  for  waving  a 
black  pocket  comb  and  shouting  “I’m  dead, 
I’m  dead.” 

Slovenia:  On  April  14,  2004,  Ahmed 
Mustafa  Ibrahim  Ali,  a Jordanian  policeman 
working  for  the  United  Nations  in  war  torn 
Kosovo,  opened  fire  on  a group  of  UN  prison 
workers  as  they  left  the  prison  in  Kosovska 
Mitrovica.  Ali  was  later  killed.  Two  Ameri- 
can women  working  as  prison  guards  were 
killed  and  1 0 other  Americans  were  wounded 
in  the  attack.  Seven  American  prison  guards 
and  an  Austrian  were  wounded.  The  prison 
holds  mostly  pretrial  detainees.  Like  in  many 
occupied  nations,  Americans  staff  and  super- 
vise the  prisons. 

Wisconsin:  On  April  26,  2004,  former 
Winnebago  county  district  attorney  Joe 
Paulus,  44,  pleaded  guilty  in  federal  court  in 
Green  Bay  to  accepting  bribes  totaling 
$48,000  from  criminal  defense  lawyer  Milton 
Schierland,  47,  in  exchange  forplea  bargains 
and  low  sentences  for  the  lawyers’  clients  in 
a total  of  22  cases,  six  criminal  and  16  traf- 
fic cases.  Paulus  was  district  attorney  for  14 
years  before  his  arrest.  | 
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We  want  to  help. 

Correct  HELP 

The  Corrections  HIV  Education 
Law  Project 

Correct  HELP'S  mission  is  to  im- 
prove the  treatment  of  inmates  living 
with  HIV.  We  have  worked  with  in- 
mates and  institutions  to  successfully 
impove  conditions  for  inmates  with 
HIV,  both  medically  and  socially, 
through  education  and  legal  advocacy. 
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Michigan  Grievances  Exhausted  Upon  Fair  Notice  of  Claim 


The  Sixth  Circuit  Court  of  Appeals  held 
that  a district  court  erred  when  it  found  that 
a Michigan  prisoner  failed  to  exhaust  avail- 
able administrative  remedies  and  dismissed 
his  § 1983  action  on  that  basis. 

Michigan  prisoner  Ronnie  Burton 
brought  suit  against  two  nurses  and  the 
Health  Unit  Manager,  alleging  inadequate 
medical  care  and  retaliation  claims.  Attached 
to  his  complaint,  Burton  submitted  five  griev- 
ances regarding  his  allegations. 

Defendants  moved  pursuant  to  FRCP 
12(b)(6)  and  42  U.S.C.  § 1997e,  to  dismiss 
Burton’s  retaliation  claim  for  failure  to  ex- 
haust all  available  administrative  remedies 
for  bringing  suit.  The  district  court  granted 
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Assistance  for  X-offenders 

130  page  resource  directory  $9.95  for  inmates. 
Info  SASE  or  370.  Ewords,  PO  Box  2592, 
Smyrna,  GA  30081.  www.lulu.com/ewords 

Reflections  Stained  Glass  Artwork 

Many  designs  or  made  to  order.  Reasonable 
prices.  Mailed  nationwide.  For  info  send  SASE 
or  stamp:  Jen  U,  Box  701,  Kent,  WA  98035. 

Please,  I Beg,  Plead  Help  For  73  y/o  Mom 

on  SS.  Son  doing  3 life  sent.  D.A.  threat- 
ened me  w/arrest  if  son  didn’t  plead  guilty. 
FULLY  IN  RECORD!  Call  702-558-9183. 


Getting  Released  In  The  Near  Future? 

You  can  make  from  $500  to  $1,500  for  donat- 
ing blood  in  your  area.  So.. .donate  blood  for 
the  flood.  $$$  For  info  send  SASE  to:  Edwin 
Montgomery,  Box  682,  Atlanta,  GA  30301. 

Resources  for  Prison  Law  Libraries 

and  Prison  Activists 
Addresses  of  over  500  publications 
and  organizations  concerned  with 
criminology  and  the  criminal  justice 
system.  $20;  $10  for  prisoners. 
Richard  Vineski,  155  Robinson  Lane 
Wappingers  Falls,  NY  12590 

Cal  State  Pre-Trial  Detainees/Parole 

Eligible  Life  Prisoners:  Write  for  free 
info  proving  any  parole  eligible  life  or 
term  to  life  sentence  in  Calif,  is  equal  to 
“life  w/out  parole.”  Write:  LRP,  PO 
Box  284,  San  Marcos,  CA  92079-0284 


Free  Pen  Pals! 

Do  you  enjoy  writing  letters?  We  offer 
you  a chance  to  post  a profile  on  the  inter- 
net free  of  charge!  Write  for  a free  app: 
Xicano  Enterprises 
PO  Box  1385,  Freedom,  CA  95019 


the  motion,  concluding  that  Burton’s  lawsuit, 
including  his  exhausted  Eighth  Amendment 
medical  indifference  claim,  had  to  be  dis- 
missed without  prejudice. 

On  appeal,  the  Sixth  Circuit  noted  that 
its  “exhaustion  analysis  is  informed  by  the 
Michigan  Department  of  Corrections 
(MDOC)  grievance  policies  and  procedures, 
as  well  as  circuit  caselaw  interpreting  the 
requirements  of  § 1997e.”  The  court  then 
indicated  that  “for  a court  to  find  that  a 
[Michigan]  prisoner  has  administratively 
exhausted  a claim  against  a particular  defen- 
dant, a prisoner  must  have  alleged 
mistreatment  or  misconduct  on  the  part  of 
the  defendant  at  Step  I of  the  grievance  pro- 
cess. In  describing  the  alleged  misconduct, 
however,  we  would  not  require  a prisoner’s 
grievance  to  allege  a specific  legal  theory  or 
facts  that  correspond  to  all  the  required  ele- 
ments of  a particular  legal  theory.  Rather,  it 
is  sufficient  for  a court  to  find  that  a 
prisoner’s  Step  I problem  statement  gave 
prison  officials  fair  notice  of  the  alleged  mis- 
treatment or  misconduct  that  forms  the  basis 
of  the  constitutional  or  statutory  claim  made 


against  a defendant  in  a prisoner’s  com- 
plaint.” 

The  court  then  reviewed  the  content  of 
the  five  grievances  Burton  had  submitted 
with  his  complaint  and  agreed  “with  Burton’s 
contention  that  the  district  court  erred  when 
it  found  that  he  failed  to  administratively 
exhaust  his  First  Amendment  claim  against 
the  defendants.”  As  such,  the  court  found  that 
“these  exhausted  grievances  satisfy  § 1997e 
in  respect  to  each  of  the  defendants  because 
Burton  gave  prison  officials  fair  notice  of 
Burton’s  retaliation  claim  against  the  defen- 
dants when  Burton  associated  the  defendants 
with  the  alleged  misconduct  in  Step  I of  the 
grievances.”  Therefore,  the  court  reversed  the 
judgment  of  the  district  court  and  remanded 
for  further  proceedings. 

Based  upon  this  holding,  the  court  found 
it  unnecessary  “to  reach  the  question  of 
whether  the  district  court  erred  when  it  dis- 
missed Burton’s  entire  lawsuit  because 
Burton  failed  to  exhaust  the  available  admin- 
istrative remedies  with  respect  to  one  of  his 
claims.”  See:  Burton  v.  Jones,  321  F.3d  569 
(6th  Cir.  2003). 


Other  Resources 


ACLU National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  733  15th  St.  NW 
Ste  620,  Washington,  DC  20005. 

Amnesty  International 

Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write:  Am- 
nesty International,  322  8th  Ave.,  New  York, 
NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification, 
and  services  for  parents  and  children.  Write:  Cen- 
ter for  Children  of  Incarcerated  Parents,  PO  Box 
41-286,  Eagle  Rock,  CA  90041. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  Yearly  sub:  $9  forpris- 
oners;  $15  for  free  people  and  $30  for  profes- 
sionals. Write:  FPLP,  PO  Box  660-387,  Chuluota 
Florida  32766.- 


Hepatitis  C Awareness  News 
Hepatitis  C and  HIV/HCV  newsletter  free  on 
request.  Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 is- 
sues: $10  prisoners;  $20  all  others.  $3  for  sample 
issue,  370  for  info  (stamps  OK).  Write:  Justice 
Denied,  PO  Box  881,  Coquille,  OR  97423. 

November  Coalition 

Newspaper  published  4-times  a year  reporting 
on  infonnation  related  to  ending  the  drug  war, 
releasing  prisoners  of  the  drug  war  and  restor- 
ing civil  rights.  Yrsub:  $6  prisoners;  $25  free  people. 
Members  receive  the  Razor  Wire.  Write:  Novem- 
ber Coalition,  795  South  Cedar,  Colville,  WA99 1 1 4. 

Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  6303  Wilshire  Blvd.  #204, 
Los  Angeles,  CA  90048.  Donations  welcome. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  re- 
porting on  prisoner  issues  in  OR,  WA,  ID,  MT, 
UT,  NV  and  WY.  $7  yr  prisoners;  $15  all  oth- 
ers. Write:  WPP,  PO  Box  40085,  Portland,  OR 
97240.  Write  for  info  about  reports  related  to 
imprisonment. 
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Prison  Legal  News’  Book  Store 


1 Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Legal  Research  ($19.95  value!) 

3.  Prison  Nation  ($19.95  value!) 

4.  Everyday  Letters  & Roget’s  Thesaurus  ($21.98  value!) 

Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by 

Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 
Comprehensive  and  easy  to  understand  guide  on  researching  the  law. 
Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions, 
library  exercises  and  practice  research  problems.  Especially 
valuable  for  novice  pro  se  litigants.  1005  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 

Herivel  and  Paul  Wright,  332  pages.  $19.95.  Exposes  the  dark 

side  of  America’s  ‘lock-em-up’  political  and  legal  climate.1041 

Everyday  Letters  For  Busy  People,  $15.99  AND  Roget’s  Thesaurus, 
$5.99.  $21.98  value!  See  the  description  of  these  two  books 
elsewhere  on  this  page.  1048  & 1045  


The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett,  Nolo  Press,  608  pages.  $34.99.  Explains 
what  happens  in  a criminal  case  from  being  arrested  to  sentencing,  & what  your  rights 
are  at  each  stage  of  the  process.  Uses  an  easy  to  understand  question  & 
answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  represent 
yourself  in  court.  Hie  authors  explain  what  to  say,  in  court,  how  to  say  it,  where  to 
stand,  etc.  (written  specifically  for  civil  cases — but  it  has  much  mate- 
rial applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark  Main  Street  Books,  288  pages. 

$15.95.  Explains  the  writing  of  effective  com  plaints,  responses, 

briefs,  motions  and  other  legal  papers.  1035  I 

Law  Dictionary,  Random  House,  525  paggs.  $17.95.  Up-to-date  law  dictionaiy  includes 

over  8,500  legal  teims  covering  all  types  of  law.  Explains  words  with 

many  cross-references.  1036  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises and  answers  provided.  1 046  I 

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabetically 
linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  parts  of 
speech  shown  for  every  main  word.  Covers  all  levels  of  vocabu- 
lary and  identifies  infonnal  and  slang  words.  1045  LJ 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  en- 
tries. $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  geo- 
graphical and  biographical  entries.  Includes  latest  business 

and  computer  terms.  1033  

Spanish-English/English-Spanish  Dictionaiy,  60,000+  entries,  Random 
House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish.  All  entries 
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The  Complicity  of  Judges  In  Wrongful  Convictions 

by  Hans  Sherrer 


I.  Introduction 

Wrongful  convictions  do  not  occur 
in  a vacuum  of  judicial  indiffer- 
ence. Every  wrongful  conviction  results 
from  a deliberative  process  involving  law 
enforcement  investigators,  prosecutors,  and 
one  or  more  trial  level  and  appellate  judges. 
Although  prosecutors,  police  investigators, 
defense  lawyers  and  lab  technicians  have 
all  been  lambasted  in  books  and  magazines 
for  their  contribution  to  wrongful  convic- 
tions, judges  have,  by  and  large,  been  given 
a free  pass.  This  hands-off  attitude  may  be 
due  to  the  fact  that  sitting  in  their  elevated 
positions,  judges  are  often  thought  of  by 
lay  people  and  portrayed  by  the  news  and 
other  broadcast  media,  as  impartial,  apoliti- 
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cal  men  and  women  who  possess  great  in- 
telligence, wisdom,  and  compassion,  and  are 
concerned  with  ensuring  that  justice  pre- 
vails in  every  case.  Reality,  however,  is  far 
different  from  that  idealistic  vision. 

In  Courts  on  Trial:  Myth  and  Reality 
in  American  Justice,  one  of  the  few  serious 
critiques  of  this  country’s  judiciary  by  an 
insider,  Federal  Judge  Jerome  Frank  wrote, 
“Our  courts  are  an  immensely  important  part 
of  our  government.  In  a democracy,  no  por- 
tion of  government  should  be  a mystery.  But 
what  may  be  called  “court-house  govern- 
ment’’ still  is  mysterious  to  most  of  the  laity.” 
Judge  Frank’s  book  was  in  stark  contrast  to 
what  he  referred  to  as  “the  traditional  hush- 
policy  concerning  the  courts.”  That 
unspoken  policy  continues  to  obscure  the 
inner  workings  of  the  courts. 

Peering  beneath  the  public  fagade  that 
has  long  protected  judges  from  serious  scru- 
tiny, reveals  that  from  their  lofty  perch  they 
are  the  most  crucial  actor  in  the  real-life 
drama  of  an  innocent  person’s  prosecution 
and  conviction. 

II.  Judges  Are  Political  Creatures 

Contrary  to  their  carefully  cultivated 
public  image  of  being  independent  and 
above  the  frays  of  everyday  life,  judges  are 
influenced  and  even  controlled  by  powerful 
and  largely  hidden  political,  financial,  per- 
sonal and  ideological  considerations. 
Renowned  lawyer  Gerry  Spence  clearly  rec- 
ognized in  From  Freedom  To  Slavery  that 
judges  are,  first  and  foremost,  servants  of 
the  political  process: 

“We  are  told  that  our  judges,  charged  with 
constitutional  obligations,  insure  equal  jus- 
tice for  all.  That,  too,  is  a myth.  The  function 
of  the  law  is  not  to  provide  justice  or  to  pre- 


serve freedom.  The  function  of  the  law  is  to 
keep  those  who  hold  power,  in  power.  Judges, 
as  Francis  Bacon  remarked,  are  ‘the  lions  un- 
der the  throne’. . . . Our  judges,  with  glaring 
exceptions  loyally  serve  the  . . . money  and 
influence  responsible  for  their  office.” 

Despite  never  ending  proclamations  of 
their  independence,  members  of  the  judiciary, 
all  the  way  from  a local  judge  in  Small  Town, 
USA  to  a U.  S.  Supreme  Court  justice,  are 
inherently  involved  in  political  activities  and 
are  subject  to  a multitude  of  political  and 
other  pressures.  The  political  nature  of 
judges  that  affects  their  conduct  and  rulings 
is  an  extension  of  the  fact  that  there  is  not  a 
single  judge  in  the  United  States,  whether 
nominated  or  elected,  whether  state  or  fed- 
eral, that  is  not  a product  of  the  political 
process  as  surely  as  every  other  political 
official  whether  a city  mayor,  a county  com- 
missioner, a state  representative,  a member 
of  Congress  or  the  President. 

Vincent  Bugliosi,  the  former  Los  Angeles 
deputy  D.A.  most  well  known  for  prosecuting 
Charles  Manson,  clearly  understands  that 
every  judge  in  this  country  is  only  a thinly 
veiled  politician  in  a black  robe.  He  wrote  in 
The  Betrayal  of  America  (2001): 

“The  American  people  have  an  under- 
standably negative  view  of  politicians,  public 
opinion  polls  show,  and  an  equally  negative 
view  of  lawyers.  Conventional  logic  would 
seem  to  dictate  that  since  a judge  is  normally 
both  a politician  and  a lawyer,  people  would 
have  an  opinion  of  them  lower  than  a 
grasshopper’s  belly.  But  on  the  contrary,  the 
mere  investiture  of  a twenty-  five-dollar  black 
cotton  robe  elevates  the  denigrated  lawyer- 
politician  to  a position  of  considerable  honor 
and  respect  in  our  society,  as  if  the  garment 
itself  miraculously  imbues  the  person  with 
qualities  not  previously  possessed.  As  an  ex- 
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Complicity  of  Judges 
(continued) 

ample,  judges  have,  for  the  most  part,  remained 
off-limits  to  the  creators  of  popular  entertain- 
ment, being  depicted  on  screens  large  and  small 
as  learned  men  and  women  of  stature  and  so- 
lemnity as  impartial  as  sunlight.  This  depiction 
ignores  reality .” 

While  a high  level  of  knowledge,  understand- 
ing, compassion  and  independence  of  thought  is 
not  a necessary  prerequisite  for  a person  to  be- 
come a judge,  Law  Professor  J ohn  Hasnas  explains 
in  The  Myth  of  the  Rule  of  Law  that  a person 
whose  world-view  is  inconsistent  with  the  pre- 
vailing political  ideology  will  not  knowingly  be 
considered,  nominated  or  otherwise  endorsed  to 
be  a state  or  federal  judge: 

“Consider  who  the  judges  are  in  this  coun- 
try. Typically,  they  are  people  from  a solid  middle-to 
upper-class  background  who  perfonned  well  at 
an  appropriately  prestigious  undergraduate  in- 
stitution  To  have  been  appointed  to  the  bench, 

it  is  virtually  certain  that  they  were  both  politi- 
cally moderate  and  well-connected,  and,  until 
recently,  white  males  of  the  correct  ethnic  and 
religious  pedigree.  It  should  be  clear  that,  cultur- 
ally speaking,  such  a group  will  tend  to  be  quite 
homogeneous,  sharing  a great  many  moral,  spiri- 
tual, and  political  beliefs  and  values.” 

Although  state  judicial  candidates  are  typi- 
cally “merit”  rated  by  a professional 
organization,  such  as  a state  bar,  and  federal 
judicial  candidates  by  the  American  Bar  Asso- 
ciation, all  so-called  “merit”  valuation  processes 
are  fraught  with  political  considerations  and 
an  undercurrent  of  backroom  wheeling  and 
dealing  by  power  brokers.  Given  that  a judge’s 
political  leanings  and  societal  position  has  a 
profound  impact  on  his  or  her  perspective  and 
decision  making  process,  it  is  to  be  expected 
that  their  rulings  will  be  consistent  with  the 
multitude  of  factors  making  up  his  or  her  roots. 

The  existence  of  identifiable  voting  blocks 
among  appellate  judges  from  the  Supreme  Court 
on  down  that  are  definable  by  the  political  lean- 
ings of  the  judges  belonging  to  them,  is  just 
one  indicator  that  regardless  of  an  issue  or  the 
relative  merits  of  an  appellant,  the  political  in- 
clinations of  the  judges  is  the  most  identifiable 
factor  deciding  how  they  vote. 

Thus,  the  political  nature  of  the  state  and 
federal  judiciary  significantly  contributes  to  the 
immersement  of  innocent  men  and  women  ever 
deeper  into  the  quicksand-like  depths  of  the  law 
enforcement  system  without  their  innocence  be- 
ing detected.  Those  people  are  at  best  only 
peripherally  related  to  the  attainment  or  retainment 
of  a judge’s  position,  so  their  welfare  is  not  a 
political  necessity  for  a judge  to  be  concerned 


about.  Aprime  example  are  the  four  politically 
impotent  innocent  men  on  Illinois’  death  row 
who  had  to  be  pardoned  by  Governor  George 
Ryan  on  January  10,  2003,  because  state  and 
federal  judges  had  failed  to  release  them. 

Thus  all  too  often,  the  influences  on  a 
judge’s  decision  work  to  give  short  shrift  to 
the  men  and  women  who  appear  before  them, 
so  that  the  guilty  and  the  innocent  are  com- 
mingled and  not  distinguished. 

A.  Federal  Judges 

All  federal  judgeships  are  lifetime  politi- 
cal appointments  for  as  long  as  a person 
exhibits  “good  behavior.”  Men  and  women 
appointed  to  the  federal  bench  attain  their 
positions  through  political  patronage,  inside 
connections  and  behind  the  scenes  maneu- 
vering. Consequently,  as  a product  of  the 
political  process,  a federal  judge  is  as  political 
a person  as  any  in  this  country.  The  lifetime 
tenure  accorded  them  does  not  breed  judicial 
independence  because  they  are  invisibly  teth- 
ered to  the  pole  of  their  roots  and  their  peer 
group,  as  well  as  possible  ruination  by  public 
harangues  if  they  get  too  far  out  of  line. 

The  largely  overlooked  truth  that  the  best 
of  federal  judges  are  first  and  foremost  politi- 
cal actors  pretending  to  be  above  the  political 
fray  is  clearly  explained  in  Injustice  For  All, 
“The  robe,  in  fact,  is  most  usually  an  item  of 
barter  in  the  political  swap-meet:  either  pur- 
chased openly  with  legal  tender,  awarded  as 
payoff  for  personal  or  political  debts,  or  ac- 
knowledged as  an  10U  toward  future  favors. 
‘Political  rewards,  personal  friendships,  party 
service,  and  even  prior  judicial  experience  have 
been  the  major  qualifications’  for  appointment 
to  the  United  States  Supreme  Court.” 

A classic  example  of  the  political  schem- 
ing involved  in  the  seating  of  a federal  judge 
that  goes  on  undetected  by  the  public’s  radar, 
is  starkly  revealed  in  the  personal  diaries  of 
the  late  Supreme  Court  Justice  Thurgood 
Marshall.  He  candidly  recorded  how  before 
becoming  a federal  circuit  court  judge  in  1 96 1 , 
he  was  an  FBI  mole  inside  the  NAACP  while 
employed  as  one  of  the  organization’s  attor- 
neys and  publicly  criticizing  the  agency.  As  a 
transparently  duplicitous  act,  Justice  Marshall 
continued  to  publicly  criticize  the  FBI  after  his 
appointment  to  the  federal  judiciary. 

There  is  every  reason  to  think  a story 
waits  to  be  discovered  and  told  about  the  be- 
hind the  scenes  political  shenanigans  every 
federal  judge  in  the  United  States  is  involved 
in,  both  prior  to  and  after  they  take  office.  Par- 
ticularly since  each  federal  judicial  nominee 
must  pass  the  scrutiny  of  an  FBI  investiga- 
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tion  that  compiles  every  known  scrap  of  infor- 
mation about  their  life. 

Former  L.A.  Deputy  D.A.  Vincent 
Bugliosi  scratched  the  surface  of  several  such 
stories  about  current  Supreme  Court  Justices 
in  The  Betrayal  of  America.  In  that  book,  he 
analyzed  some  of  the  political  considerations 
influencing  the  decision  of  the  five  members 
of  the  Supreme  Court  who  voted  in  favor  of 
George  Bush’s  position  in  Bush  v.  Gore,  53 1 
U.S.  98  (2000).  The  value  of  Mr.  Bugliosi’s 
analysis  is  to  demonstrate  that  the  decisions 
of  Supreme  Court  justices  are  as  likely  to  be 
the  result  of  deep-rooted  personal  and  politi- 
cal prejudices  and  influences  as  are  those  of 
every  federal  and  state  judge  in  this  country. 
However,  Mr.  Bugliosi  does  not  play  favor- 
ites, since  he  recognizes  appointing 
ideologically  supportive  judges  is  considered 
to  be  a political  spoil  for  whoever  holds  the 
reigns  of  power  at  a given  time: 

“As  to  the  political  aspect  of  judges,  the 
appointment  of  judgeships  by  governors  (or 
the  president  in  federal  courts)  has  always 
been  part  and  parcel  of  the  political  spoils  or 
patronage  system.  For  example,  97  percent  of 
President  Reagan’s  appointments  to  the  fed- 
eral bench  were  Republicans.  Thus,  in  the 
overwhelming  majority  of  cases  there  is  an 
umbilical  cord  between  the  appointment  and 
politics.  Either  the  appointee  has  personally 
labored  long  and  hard  in  the  political  vine- 
yards, or  he  is  a favored  friend  of  one  who  has 
(oftentimes  a generous  financial  supporter  of 
the  party  in  power).  As  Roy  Mersky,  profes- 
sor at  the  University  of  Texas  Law  School, 
says:  “To  be  appointed  a judge,  to  a great 
extent  is  a result  of  one’s  political  activity.” 

Compounding  that  situation  is  the  con- 
ditions and  circumstances  of  becoming  a 
federal  judge  that  serves  to  filter  out  bright, 
ambitious,  highly  motivated  lawyers  with  ra- 
zor sharp  minds  whose  services  are  most  in 
demand,  since  becoming  a federal  judge  would 
involve  a dramatic  reduction  in  their  compen- 
sation and  standard  of  living. 

The  near  anonymity  in  which  federal 
judges  function  tends  to  exacerbate  their  abil- 
ity to  rely  on  overtly  political  considerations 
when  making  decisions.  A recent  poll  showed 
two-thirds  of  Americans  cannot  name  a single 
Supreme  Court  justice,  and  Diogenes  might 
have  a hard  time  finding  anyone  other  than 
someone  in  the  legal  profession  who  could 
name  a single  federal  circuit  court  judge. 

So  the  very  process  by  which  a person 
becomes  ensconced  as  a judge  ensures  that 
he  or  she  will  be  unlikely  to  rise  above  their 
own  self-interest  and  make  decisions  that 
fundamentally  conflict  with  their  political, 


ideological  and  economic  background  or  in- 
terests. 

Thus,  the  men  and  women  selected  for 
federal  judgeships  are  as  politically  partisan 
and  biased  in  their  attitudes  as  are  state 
judges.  However,  unlike  state  judges,  a fed- 
eral judge  is  virtually  assured  ofbeing  in  office 
until  he  or  she  either  dies  or  retires.  The  one 
avenue  for  removing  a federal  judge  is  a purely 
political  process:  Impeachment  by  the  House 
of  Representatives  and  conviction  after  a trial 
by  the  Senate.  It  is  so  ineffective  as  a check 
on  untoward  conduct  that  since  1791,  only 
seven  federal  judges  have  been  convicted  by 
the  Senate,  and  only  three  since  1936. 

Federal  judges  are  only  slightly  more 
likely  to  be  reprimanded  for  egregious  con- 
duct. In  Judges  Escape  Ethical  Punishment, 
reporter  Anne  Gearan  revealed  that  out  of  766 
ethics  complaints  filed  against  a federal  judge 
in  200 1 , only  one  resulted  in  any  punishment. 
That  judge  suffered  the  mild  punishment  of  a 
private  censure,  although  neither  the  judge’s 
name  nor  details  of  the  conduct  were  released 
to  the  public.  That  is  confirmation  of  law  pro- 
fessor Paul  Rice’s  observation  that  judges 
cover  each  other’s  back  by  ignoring  every- 
thing possible  because  they  never  know  when 
they  might  be  on  the  hot  seat,  or  as  he  put  it, 
“We  don’t  like  burning  brothers  in  the  bond, 
because  you  don’t  know  whose  ox  is  going  to 
be  gored  in  the  future.” 

Lord  Acton’s  oft  repeated  admonition 
that  “power  tends  to  corrupt,  and  absolute 
power  corrupts  absolutely,”  needs  no  more 
proof  that  it  is  grounded  in  reality  than  the 
conduct  of  federal  judges  nationwide.  The 
permanence  of  federal  judgeships  and  the  sort 
of  person  chosen  a judge  creates  a perfect 
environment  for  enabling  the  basest  attitudes 
of  a person  so  empowered  to  be  exercised. 

B.  State  Judges 

The  pervasive  influence  of  political 
considerations  on  the  decisions  of  trial  and 
appellate  judges  is  not  limited  to  the  federal 
judiciary,  but  dominates  the  decisions  of 
state  judges  as  well.  As  would  be  expected, 
the  same  dynamics  interact  to  corrupt  the 
rulings  of  appointed  state  judges  that  af- 
fect federal  judges.  However,  rather  than 
short  circuiting  that  process,  the  alternate 
methods  of  electing  state  judges  are  at  best 
merely  deceptive  window  dressing  that  con- 
ceals the  power  behind  the  judicial  throne, 
and  at  worst,  compounds  the  flaws  inherent 
in  appointing  judges. 

The  corruption  of  state  judges,  whether 
appointed  or  elected,  has  been  widely  exposed 
in  recent  years.  In  a 1999  PBS  Frontline  pro- 


gram, Justice  For  Sale,  it  was  reported  how 
the  favoritism  of  Pennsylvania,  Louisiana  and 
Texas  judges  is  bought  like  cattle  at  an  auc- 
tion. The  same  is  true  of  every  other  state’s 
j udicial  elections.  Ajudge’s  position  on  a case 
can  reliably  be  predicted  by  an  awareness  of 
the  nature  and  source  of  their  campaign  con- 
tributions, in  conjunction  with  their  political 
ideology.  It  was  also  suggested  in  a Septem- 
ber 2,  2002  cover  article  in  Ttie  Nation,  State 
Judges  For  Sale,  that  the  corruption  rife  in 
state  judiciaries  can  be  expected  to  worsen 
after  a June  2002  decision  by  the  Supreme 
Court  opening  the  door  for  judicial  candidates 
to  publicly  take  politically  partisan  positions. 
In  Republican  Party  of  Minnesota  v.  White, 
the  court  ruled  that  it  is  an  infringement  of  a 
judicial  candidate’s  free  speech  rights  for  a 
State  to  restrict  the  candidate  from  announc- 
ing his  or  her  views  on  disputed  legal  or 
political  issues. 

The  open  bazaar-like  atmosphere  of 
buying  judicial  favoritism  is  as  much  an  ele- 
ment of  a non-partisan  as  a partisan  election, 
since  ajudge’s  preferences  are  as  important 
to  political  and  monied  interests  in  the 
former  form  of  election  process  as  the  latter. 
For  example,  the  cost  of  winning  a seat  on 
the  Oregon  Court  of  Appeals  in  that  state’s 
non-partisan  election  process  was  esti- 
mated to  be  over  $500,000  in  2002.  That 
indicates  how  important  it  is  for  contribu- 
tors to  influence  the  selection  of  appellate 
judges  who  set  precedents  applicable  to 
lower  courts. 

There  is  nothing  new  about  the  blatant 
politization  of  the  judiciary.  In  the  1993  book- 
let, Justice  For  Sale,  it  was  disclosed  that 
business  interests  began  a concerted  effort  in 
197 1 to  gain  and  maintain  control  of  the  judi- 
cial system  in  the  U.S.  to  serve  their  own  ends. 
The  manifesto  of  that  effort  was  a memoran- 
dum written  for  the  U.  S . Chamber  of  Commerce 
by  Virginia  attorney  and  future  Supreme  Court 
Justice,  Lewis  Powell.  Tactics  such  as  those 
are  indicative  of  how  much  effort  is  expended 
to  ensure  that  state  and  federal  judges  do  not 
function  independently. 

A general  lack  of  public  awareness,  how- 
ever, does  not  detract  from  the  impact  of  judges 
representing  those  people  and  organizations 
to  which  they  are  politically,  ideologically  and 
financially  beholden.  A judge  need  only  pay 
lip  service  to  voters  and  other  people  in  soci- 
ety that  lack  the  muscle  to  curry  special  favor 
with  the  judge.  Judge  Samuel  Rosenman  ob- 
served with  no  hint  of  cynicism,  but  simply  as 
a statement  of  the  cold  hard  facts: 

“The  idea  that  the  voters  themselves  se- 
lect their  judges  is  something  of  a farce.  The 
real  electors  are  a few  political  leaders  who  do 


Prison  Legal  News 


3 


August  2004 


Complicity  of  Judges 
(continued) 

the  nominating Political  leaders  nominate 

practically  anybody  whom  they  choose  . . . 
the  voters,  as  a whole,  know  little  more  about 
the  candidates  than  what  their  campaign  pic- 
tures may  reveal.  For  example  ...  [a  poll] 
showed  that  not  more  than  one  per  cent  of  the 
voters  in  New  York  City  could  remember  the 
name  of  the  man  they  had  just  elected  Chief 
Judge  of  the  Court  of  Appeals  - our  highest 
judicial  post,  hi  Buffalo,  not  a single  voter  could 
remember  his  name.” 

The  fact  that  most  state  judges  are 
elected  in  near  anonymity  by  voters  who 
do  not  know  who  they  are,  compounds  the 
effects  of  the  corrupting  nature  of  the  cam- 
paign process  that  ensures  their  lack  of 
impartiality.  Thus,  the  circumstances  under 
which  state  judges  are  elected,  or  nominated 
and  confirmed,  creates  a situation  in  which 
the  people  who  become  judges  do  not  serve 
the  interests  of  society  at  large. 

An  awareness  of  the  sort  of  people  that 
typically  become  judges  can  help  one’s  un- 
derstanding of  the  corruption  pervading  the 
judicial  process.  As  noted  in  Injustice  For 
All , “Let  us  face  this  sad  fact:  that  in  many  - 
far  too  many  - instances,  the  benches  of 
our  courts  in  the  United  States  are  occupied 
by  mediocrities  - men  of  small  talent,  undis- 
tinguished in  performance,  technically 
deficient  and  inept.”  One  astute  observer 
of  the  situation  in  Oregon  recognized,  “Our 
system  of  judicial  selection  is  nothing  more 
than  an  ‘old  boys  network’  of  insiders  and 
lawyers.”  The  same  could  be  said  of  judges 
and  the  judicial  selection  process  in  virtu- 
ally every  state  in  the  country. 

III.  The  Violence  of  Judges 

An  extreme  danger  inherent  in  the  po- 
litical nature  of  federal  and  state  judges  is 
the  awesome  violence  available  at  their  beck 
and  call.  In  his  essay,  Violence  and  the 
Word,  Yale  Law  Professor  Robert  Cover  ex- 
plained that  every  word  a judge  utters  takes 
place  on  a field  of  pain,  violence,  and  even 
death.  Judges  are,  in  fact,  among  the  most 
violent  of  all  federal  and  state  government 
employees.  The  violence  judges  routinely 
engage  in  makes  the  carnage  of  serial  killers 
seem  insignificant  in  comparison.  Attorney 
Gerry  Spence  echoed  Professor  Cover’s 
observation  when  he  wrote,  “Courtrooms 
are  frightening  places.  Nothing  grows  in  a 
courtroom  - no  pretty  pansies,  no  little  chil- 
dren laughing  and  playing.  A courtroom  is  a 


deadly  place.  People  die  in  courtrooms,  killed 
by  words.” 

The  very  position  of  being  a judge  is 
literally  defined  by  their  ability  to  engen- 
der violence  by  the  utterance  of  words 
from  their  lofty  perch.  Furthermore,  the 
more  violence  a judge  can  command,  or 
the  more  people  they  can  elicit  obedience 
from  in  carrying  out  their  orders,  the  more 
respected  judges  are  considered  to  be. 
State  Supreme  Court  justices  can  direct 
more  people  to  carry  out  the  violence  im- 
plicit in  their  directives  than  a county  judge 
can,  and  they  are  consequently  accorded 
more  deference  and  respect.  Similarly,  U.S. 
Supreme  Court  justices  can  direct  and  coun- 
tenance the  commission  of  more  violence 
than  a federal  circuit  court  judge,  a federal 
district  court  judge,  or  any  state  judge,  and 
they  also  have  a more  exalted  public  per- 
sona. 

Yet,  in  spite  of  the  regularity  with  which 
the  violence  of  judges  is  exercised,  their  “iron 
fist  in  the  velvet  glove”  is  effectively  hidden 
by  the  shield  of  having  others  actually  com- 
mit the  violence  embodied  in  their  oral  and 
written  words.  Judge  Patricia  Wald  recog- 
nized this  phenomena  in  Violence  under  the 
Law,  in  which  she  noted  how  the  relation- 
ship between  judges  and  the  violence  they 
are  a part  of  is  obscured  by  paperwork  and 
procedures,  “Often  by  the  time  the  most  con- 
troversial and  violence-fraught  disputes 
reach  the  courts,  they  have  been  sanitized 
into  doctrinal  debates,  dry  legal  arguments, 
discussions  of  precedents  and  constitutional 
or  statutory  texts,  arcane  questions  of 
whether  the  right  procedural  route  has  been 
followed  so  that  we  can  get  to  the  merits  at 
all.”  Hence,  the  violence  inflicted  on  a defen- 
dant by  a judge  is  masked  as  just  another 
detail  amidst  the  legalese  that  dominates 
every  aspect  of  a criminal  case. 

The  public  veneer  of  civility  concealing 
the  inner  workings  of  the  judicial  process 
serves  vital  deceptive  purposes.  Diversion 
of  the  public’s  attention  away  from  the  vio- 
lence carried  out  under  the  direction  of  a 
judge  also  provides  a self-serving  illusion  of 
dignity  for  the  judge’s  themselves,  by  pre- 
senting a fapade  of  scholarliness  that 
conceals  the  violent  dirty  work  they  are  inti- 
mately involved  in. 

The  aura  of  officialdom  surrounding  ju- 
dicial proceedings  is  a primary  reason  why 
the  attention  of  the  general  public  has  suc- 
cessfully been  diverted  for  so  long  from  the 
true  nature  of  the  horrific  violence  occurring 
every  minute  of  every  day  in  state  and  fed- 
eral courthouses  nationwide.  There  is  no 
greater  expression  of  that  violence  than  when 


it  is  committed  against  an  innocent  person  that 
has  his/her  life  utterly  destroyed  by  being 
wrongly  branded  as  a criminal,  and  then  is 
treated  as  such  while  imprisoned  as  well  as  af- 
ter his/her  release.  The  blood  of  that  nearly 
incomprehensible  wave  of  violence  is  on  the 
hands  of  every  judge  that  presides  over  the 
proceedings  that  falsely  condemn  any  one  of 
those  innocent  people,  and  it  further  stains  the 
hands  of  every  judge  reviewing  those  proceed- 
ings who  does  not  do  everything  in  his  or  her 
power  to  rectify  the  wrong.  [Editor’s  Note:  It 
could  also  be  that  many  judges  view  wrong- 
fully convicted  innocent  people  as  the  collateral 
damage  of  the  “war  on  crime.”] 

IV.  The  Judicial  Irrelevance  of  Innocence 

Americans  are  taught  to  think  that  the 
awesome,  latent  physical  violence  at  the 
beck-and-call  of  judges  is  restrained  by  strict 
controls  that  prevent  their  abusive  use  of  it. 
This  is  particularly  important  for  people  to 
believe  because  one  of  the  most  heinous  and 
tragic  ways  a judge’s  power  can  be  used  is  to 
contribute  to  the  prosecution,  conviction, 
imprisonment,  and  possible  execution  of  an 
innocent  person. 

However,  the  more  than  one  million  men 
and  women  estimated  to  be  enmeshed  at  any 
given  time  in  the  law  enforcement  system  that 
are  not  guilty  provides  ample  proof  that  the 
internal  checks  restraining  the  exercise  of  ju- 
dicially instigated  violence  against  the 
innocent  are  inadequate.  This  is  not  an  acci- 
dental or  happenstantial  occurrence.  On  the 
contrary,  it  is  a predictable  consequence  of 
the  manner  in  which  judges  preside  over  the 
law  enforcement  process.  In  Dead  Wrong, 
lawyer  and  law  professor  Michael  Mello 
pointed  out  to  lay  readers  what  is  well  known 
in  legal  circles:  “In  federal  court,  innocence 
is  irrelevant.  The  Supreme  Court  says  so,  and 
the  lower  [courts]  listen  - as  they’re  required 
to  do.”  Not  only  do  lower  federal  courts  lis- 
ten to  Supreme  Court  decisions  such  as 
Herrera  v.  Collins,  506  U.S.  390  (1993),  in 
which  the  Court  downplayed  the  relevance 
of  a defendant’s  innocence,  but  state  courts 
do  as  well. 

Of  course,  the  ultimate  injustice  that  can 
be  committed  by  a judge  is  to  countenance  the 
execution  of  an  innocent  person.  Make  no  mis- 
take about  it,  even  though  their  role  is  protected 
from  the  glare  of  the  spotlight,  as  surely  as  if 
they  were  doing  it  in  person,  the  velvet-gloved 
fist  of  the  trial  and  appellate  judges  involved  is 
on  the  switch,  lever,  trigger,  or  syringe  plunger 
used  to  snuff  out  the  life  of  someone  who  is 
innocent.  Considering  the  large  number  of 
judges  involved  in  any  given  case,  it  is  reason- 
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able  to  think  that  cumulatively  more  than  a 
thousand  state  and  federal  judges  may  have 
been  involved  in  the  dozens  of  known  execu- 
tions of  innocent  people  in  this  country. 

A person’s  innocence  is  discounted  by 
judges  for  the  simple  reason  that  it  is  not  a 
constitutional  issue.  The  Constitution  has 
been  judicially  interpreted  to  provide  the  in- 
nocent no  more  procedural  protection  than 
the  guilty.  This  is  consistent  with  the  Supreme 
Court’s  holding  in  Herrera  that  “a  claim  of 
‘actual  innocence’  is  not  itself  a constitutional 
claim.”  The  Constitution  only  guarantees  that 
procedural  formalities  are  to  be  followed,  it 
does  not  guarantee  that  the  outcome  of  those 
procedures  will  be  correct  or  fair.  As  the  Su- 
preme Court  has  made  crystal  clear  in  Herrera 
and  its  progeny,  neither  does  the  Constitu- 
tion assure  that  a defendant’s  innocence  will 
be  considered  any  more  relevant  to  the  out- 
come than  his/her  sex,  age  or  city  of  birth. 

The  shock  to  a person  who  first  learns  of 
the  irrelevance  of  his/her  innocence  after  be- 
ing wrongly  convicted  and  then  losing  on 
appeal  is  compounded  when  he/ she  files  a 
federal  habeas  corpus  petition.  Although  it 
may  be  common  for  people  to  think  that  a fed- 
eral  judge  will  intervene  to  protect  an 
apparently  innocent  person  when  no  one  else 
will  - such  a thought  is  far  more  of  a romantic 
fantasy  than  a belief  grounded  in  reality.  That 
fantasy  is  fed  by  movies  such  as  77?e  Hurri- 
cane, in  which  Federal  District  Court  Judge 
Lee  Sarokin  is  shown  granting  Rubin  “Hurri- 
cane” Carter’s  habeas  corpus  petition  in  1 985, 
after  he  had  been  imprisoned  for  almost  20 
years  for  a triple  murder  he  did  not  commit. 
What  is  not  revealed  is  that  Judge  Sarokin 
may  have  been  the  only  federal  judge  in  the 
country  who  would  have  granted  that  writ 
under  the  circumstances  of  Carter’s  case,  and 
to  this  day  he  is  castigated  for  having  done 
so.  So  it  is  only  by  sheer  luck  that  “Hurricane” 
Carter  and  his  co-defendant  John  Artis  are  free 
men  today  instead  of  still  caged  in  a New  Jer- 
sey prison.  But  people  see  and  believe  the 
Hollywood  myth  instead  of  the  reality  facing 
innocent  people  squarely  in  the  face. 

Professors  James  S.  Liebman  and  Randy 
Hertz,  authors  of  the  authoritative  Federal 
Habeas  Corpus  Practice  and  Procedure, 
explain  the  legal  predicament  that  ham- 
strings factually  innocent  people  such  as 
“Hurricane”  Carter,  “Habeas  corpus  is  not  a 
means  of  curing  factually  erroneous  con- 
victions.” Yet,  a habeas  corpus  petition  is 
the  only  way  a state  prisoner  can  challenge 
his/her  conviction  in  federal  court  and  it  is 
one  of  only  two  ways  a federal  prisoner  can 
challenge  his/her  conviction. 

V.  Control  of  Defense  Lawyers  By  Judges 


There  is  one  possible  crink  that  can  inter- 
fere with  the  smooth  operation  of  the  law 
enforcement  process  presided  over  by  state 
and  federal  judges:  defense  lawyers.  It  is  not 
unusual  for  a conscientious  and  knowledge- 
able defense  lawyer  to  be  in  the  position  of 
having  to  choose  whether  to  appear  unruly 
and  disrespectful  in  an  effort  to  get  a biased 
judge  to  observe  the  most  meager  standards 
of  civilized  fairness  in  conducting  a trial.  How- 
ever, when  that  path  is  chosen  it  is  rarely 
successful,  because  it  is  easy  for  a biased 
judge  to  cast  a defendant  in  a bad  light  with 
the  jury  by  reprimanding  and  rebuking  a vig- 
orous and  conscientious  defense  lawyer. 

Thus,  for  all  practical  purposes  there  is 
little  a defense  lawyer  can  do  in  the  courtroom 
about  the  velvet  blackjack  wielded  by  a judge. 
In  The  Appearance  of  Justice  this  dilemma 
was  explained  in  the  following  way: 

“What  alternatives  are  open  to  counsel? 
He  must  know  his  judge  and  be  sure  that  reg- 
istering an  objection  will  not  put  him  or  his 
client  at  a disadvantage  in  the  case  before  His 
Honor  - and  the  next  case,  and  the  case  after 
that.  On  paper,  each  judge  is  subject  to  some 
higher  court  review,  but  as  a practical  matter, 
the  judge  who  acquires  an  aversion  to  certain 
counsel  can  destroy  the  lawyer’s  effective- 
ness in  countless  unreviewable  ways.” 

Consequently,  a lawyer  forced  to  settle 
for  a judge  known  to  be  biased  against  his  or 
her  client  is  an  integral  part  of  the  judicial  pro- 
cess. This  occurs  even  when  a lawyer 
genuinely  wants  to  help  a defendant,  but  is 
precluded  from  doing  so  by  settling  for  a judge 
who  it  is  know  will  merely  project  the  illusory 
appearance  of  being  fair  to  the  defendant. 

Even  in  cases  where  there  is  overwhelm- 
ing evidence  of  a blatant  conflict  of  interest  or 
egregious  prejudicial  behavior  by  a judge,  his 
or  her  fellow  judges  will  typically  provide  pro- 
tection from  removal  to  maintain  the  illusion 
of  judicial  impartiality  and  decorum. 

Appeals  courts  also  aid  in  the  effective 
control  of  diligent  defense  lawyers.  In 
United  States  v.  Elder,  309  F.3d  5 19  (9th  Cir. 
2002),  the  Ninth  Circuit  Court  of  Appeals 
went  so  far  as  to  rule  that  it  is  not  reversible 
error  for  a judge  to  make  inaccurate  and  in- 
supportable vitriolic  remarks  about  a defense 
attorney’s  competence  and  “patriotism”  in 
front  of  a jury.  The  Ninth  Circuit  further  held 
that  it  is  not  reversible  error  for  a judge  to 
order  the  same  attorney  handcuffed  and  re- 
moved from  the  courtroom  by  the  U.S. 
Marshalls  in  front  of  the  jury  after  the  attor- 
ney persisted  in  trying  to  get  the  judge  to 
correct  what  was,  in  fact,  an  erroneous  rul- 


ing contradictory  to  a previous  ruling  by 
the  judge. 

The  protection  of  a prejudicial  trial  judge 
by  his  or  her  brethren  is  encouraged  by  the 
legal  doctrine  of  “the  presumption  of  regular- 
ity,” which  presumes  “that  duly  qualified 
officials  always  do  right.”  This  idea  is  similar 
to  the  monarchical  doctrine  that  “The  King 
can  do  no  wrong.”  Thus,  individually  and  col- 
lectively, judges  can  effectively  function  to 
control  any  defense  lawyer  who  becomes  too 
contentious  in  his  or  her  efforts  to  defend  a 
client  - and  those  vigorous  efforts  are  most 
likely  to  occur  when  that  client’s  innocence  is 
apparent  from  the  evidence. 

IV.  Appellate  Courts  cover  Up  the  Errors  of 
Trial  Judges 

There  are  two  significant  and  complemen- 
tary ways  the  political  nature  of  appellate 
judges  contributes  to  victimization  of  the  in- 
nocent. The  first  method  is  the  use  of  the 
harmless  error  rule  to  dismiss  the  grounds 
upon  which  a wrongful  conviction  or  pros- 
ecution is  challenged.  The  second  method  is 
the  use  of  unpublished  opinions  to  minimize 
attention  given  to  an  appeal  and  to  conceal 
the  details  of  the  appeal’s  resolution. 

A.  The  Harmless  Error  Rule 

The  harmless  error  rule  is  a relatively 
recent  development  in  this  country,  having 
been  adopted  federally  in  1919.  It  is  codified 
in  the  Federal  Rules  of  Criminal  Procedure 
as  Rule  52  and  it  states  that  a harmless  error 
is,  “[a]ny  error,  defect,  irregularity  or  vari- 
ance which  does  not  affect  substantial  rights 
shall  be  disregarded.”  The  states  followed 
the  federal  government’s  lead  and  adopted 
a variation  of  the  harmless  error  rule  appli- 
cable in  their  courts. 
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Complicity  of  Judges 
(continued) 

Prior  to  adoption  of  the  harmless  error 
rule,  structural  omissions  or  errors  in  an  in- 
dictment, search  warrant  or  jury 
instructions,  and  a trial  judge’s  judgmental 
errors  in  such  matters  as  evidentiary  rulings, 
limiting  witness  testimony,  or  motions  for  a 
judgment  of  acquittal  that  were  related  to 
essential  facts  of  a case,  were  presumed  to 
prejudice  a defendant,  and  thus  constituted 
grounds  for  automatic  reversal  of  a convic- 
tion and  a retrial  or  possible  dismissal  of  the 
charges.  That  was  consistent  with  the  com- 
mon law  rule  that  review  of  a conviction  did 
not  involve  any  re-examination  of  the  facts, 
which  was  the  sole  province  of  the  jury,  and 
that  was  the  law  applied  to  Americans  at  the 
time  the  Constitution  was  written  and  the 
federal  judiciary  was  created. 

The  automatic  reversal  of  a conviction 
acted  as  an  important  shield  of  protection  for 
innocent  defendants  from  the  structural  and 
judgmental  errors  of  a judge,  prosecutors  and 
police.  However  the  harmless  error  rule  turned 
that  common  sense  standard  on  its  head  by 
allowing  a judge  to  determine  if  errors  or  omis- 
sions had  no  effect  on  the  proceedings.  In 
other  words,  the  harmless  error  rule  elevated 
the  expression  ‘good  enough  for  government 
work,’  which  means  conduct  and  work  that  is 
third-rate,  shoddy,  and  not  worthy  of  praise, 
to  the  sub-standardby  which  all  legal  plead- 
ings in  a criminal  case  affecting  a person’s  life 
and  liberty  are  judged. 

The  harmless  error  rule  is  defended  in  a 
criminal  context  as  contributing  to  judicial 
economy  by  allowing  a judge  to  avoid  ruling 
in  a defendant’s  favor  when  reasonable 
grounds  can  be  stated  that  in  the  judge’s  opin- 
ion, an  error  by  the  police,  prosecutors  or  a 
judge  did  not  alter  the  outcome  of  the  issue 
being  considered.  The  Supreme  Court  has  ex- 
tended that  rationale  to  encompass  the  most 
serious  violations  of  a defendant’s  express 
protections  under  the  Bill  of  Rights.  The  end 
result  of  that  rationale  was  expressed  in  Ari- 
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zona  v.  Fulminate,  499  U.S.  279, 309  (1991)  a 
case  involving  a confession  obtained  in  vio- 
lation of  the  defendant’s  Fifth  Amendment 
right  against  self-incrimination.  The  Court  has 
not  only  continued  to  apply  the  rationale  that 
a constitutional  violation  does  not  mandate 
a conviction’s  automatic  reversal,  but  it  has 
extended  it  in  subsequent  cases  to  encom- 
pass indictments  and  jury  instructions  that 
fail  to  include  essential  elements  of  a 
defendant’s  alleged  offense.  Thus,  the  as- 
sessment of  a case’s  facts  and  deficient 
prosecution  documents  and  pleadings  by  a 
judge  who  owes  his  position  to  the  same 
political  establishment  to  which  the  prosecu- 
torbelongs,  has  effectively  replaced  the  jury 
that  symbolically  represents  the  community, 
as  the  final  arbiter  of  the  weight  to  be  given 
to  those  facts  that  the  judge  cannot  possibly 
view  from  a disinterested  perspective. 

The  grave  danger  posed  to  the  innocent 
by  the  Supreme  Court’s  extension  of  the 
‘harmless  error’  principle  to  an  ever  increas- 
ing panoply  of  prosecution  related  errors  was 
conclusively  proven  by  the  aftermath  of  its 
ruling  in  Arizona  v.  Youngblood,  488  U.S.  5 1 
(1988).  Convicted  of  the  1983  kidnapping  and 
sexual  assault  of  a 10  year  old  boy  based 
solely  on  the  victims  testimony,  the  Arizona 
Court  of  Appeals  reversed  Larry 
Youngblood’s  conviction  in  1986  on  the 
ground  that  the  failure  of  the  police  to  pre- 
serve semen  samples  from  the  victim’s  body 
and  clothing  that  there  was  substantive  rea- 
son to  believe  could  have  exonerated  him, 
violated  his  Due  Process  right  to  a fair  trial,  in 
1 98  8 the  Supreme  C ourt  reversed,  holding  that 
such  destruction  of  material  evidence  by  the 
prosecution  must  be  done  in  “bad  faith”  to 
constitute  a Due  Process  violation.  The 
Court’s  majority  acknowledged  that  although 
the  actions  of  the  police  in  Youngblood’s  case 
could  be  “described  as  negligent,”  they  didn’t 
act  in  “bad  faith.” 

However,  in  2000  a preserved  rectal  swab 
sample  taken  from  the  victim  containing  the 
attacker’s  semen  was  discovered.  When  sub- 
jected to  state  of  the  art  DNA  testing 
unavailable  at  the  time  of  his  trial,  Mr. 
Youngblood  was  excluded  as  the  assailant. 

Yet  in  spite  of  Mr.  Youngblood’s  actual 
innocence  being  later  proven,  the  Court’s 
1988  decision  continues  to  be  the  controlling 
authority  insofar  as  whether  the 
prosecution’s  destruction  of  material  evi- 
dence violates  Due  Process  or  is  merely 
“harmless.”  It  is  reasonable  to  surmise  that 
the  Court  erred  as  egregiously  in  other  appli- 
cations of  the  harmless  error  principle  to 
possible  Constitutional  violations  as  it  did  in 
its  as  yet  uncorrected  Youngblood  ruling. 


Thus,  the  adoption  and  liberal  use  of  the 
‘harmless  error  rule’  is  a largely  unseen  factor 
that  has  evolved  into  being  one  of  the  keys 
necessary  to  trigger  and  sustain  the  two 
pronged  evil  of  a nationwide  acceptance  of 
wrongful  convictions  as  the  norm,  and  the  fail- 
ure of  appellate  courts  to  reverse  convictions 
that  it  would  have  unhesitatingly  declared  as 
unsafe  mere  decades  ago. 

B.  Unpublished  Opinions  and  the  Creation 

of  an  Unprecedential  Body  of  Law 

The  replacement  of  a written  opinion  ex- 
plaining the  rationale  underlying  an  appellate 
court  decision,  with  an  unpublished  opin- 
ion, or  one  line  or  one  word  orders,  has 
become  a pervasive  phenomenon  in  the  last 
three  decades.  As  recently  as  1950,  a written 
opinion  was  issued  in  all  federal  appeals  as  a 
right.  Today,  however,  over  90%  of  all  fed- 
eral circuit  court  opinions  are  unpublished. 
The  increased  use  of  unpublished  opinions 
since  the  late  1960’s  and  early  1970’s  some- 
what parallels  the  growth  in  the  number  of 
people  imprisoned  since  then. 

The  authors  of  Elitism,  Expediency,  and 
the  New  Certiorari,  recognize  the  negative 
consequences  of  the  trend  toward  less  pub- 
lic disclosure  of  the  reasons  underlying  a 
judicial  decision: 

“The  implications  of  these  changes  are 
enormous.  Federal  appellate  courts  are  treat- 
ing litigants  differently,  a difference  that 
generally  turns  on  a litigant’s  ability  to  mobi- 
lize substantial  private  legal  assistance.  As  a 
result,  judicial  procedures  no  longer  permit 
judges  to  fulfill  their  oath  of  office  and  ‘ad- 
minister justice  without  respect  to  persons, 
and  do  equal  right  to  the  poor  and  to  the 
rich.’  In  short,  those  without  power  receive 
less  {and different)  justice.” 

Given  the  political  nature  of  the  judiciary, 
it  is  to  be  expected  that  the  expanded  use  of 
unpublished  opinions  is  disproportionate  in 
cases  involving  a politically  and  financially 
powerless  defendant.  Their  deficient  circum- 
stances has  a significant  impact  on  the 
outcome  of  their  case  by  putting  them  on  a 
“different  track”  than  more  well-heeled  and 
connected  defendants. 

Even  less  well  known  to  all  but  legal  insid- 
ers is  the  minimal  amount  of  first  hand 
knowledge  an  appellate  judge  has  about  the 
merits  of  the  majority  of  the  cases  he  or  she 
makes  a decision  about.  That  lack  of  attention 
to  the  details  of  an  appeal  is  disproportionately 
weighted  towards  cases  involving  powerless 
defendants.  Although  those  are  the  cases  that 
require  the  most  intense  scrutiny  on  appeal 
because  they  involve  the  greatest  human  cost 
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and  the  greatest  likelihood  of  an  injustice,  in 
an  Alice  in  Wonderland  type  twist  of  reality, 
they  receive  the  least  personal  attention  by 
an  appellate  judge. 

There  are  at  least  four  significant  ways 
the  different  judicial  tracks  of  justice  are 
manifested. 

First,  the  issuance  of  an  unpublished 
decision  by  a state  or  federal  circuit  court 
panel  is  the  kiss  of  death  to  a defendant, 
because  it  effectively  ends  the  appeal  pro- 
cess in  all  but  name.  An  unpublished 
decision  sends  a powerful  signal  to  any  fur- 
ther reviewing  court  that  the  issues  involved 
are  too  insignificant  to  bother  with  explain- 
ing, and  thus  they  are  not  important  enough 
to  warrant  careful  review  by  any  other  court. 
A one  line  or  one  word  order  sends  the  same 
message  even  more  powerfully. 

Second,  an  unpublished  opinion  typically 
goes  hand-in-hand  with  non-citability  of  the 
decision.  InAnastasoff  v.  U.S.,  223  F.3d  895 
(8th  Cir.  2000),  C ircuit  Judge  Richard  S.  Arnold 
clearly  explained  that  since  the  days  of 
Blackstone  over  200  years  ago,  the  doctrine 
of  precedent  has  been  recognized  as  one  of 
the  few  checks  on  the  arbitrary  exercise  of  judi- 
cial power,  and  that  all  judicial  opinions  are 
precedential,  not  just  those  that  are  pub- 
lished. Consequently,  the  ability  of  a court 
to  ignore  a previous  court’s  opinion  regard- 
ing a factually  and  legally  similar  case 
removes  the  only  bar  preventing  judges 
from  substituting  their  personal  opinions  for 
what  the  law  has  been  declared  to  be  in  those 
circumstances.  Thus,  the  non-citability  of 
an  opinion  breeds  and  ensconces  judicial 
lawlessness  by  allowing  judges  to  avoid  any 
accountability  to  abide  by  any  precedents 
applicable  to  a case. 

The  Supreme  Court  recognized  in  Hutto 
v.  Davis,  454  U.S.  370  (1982)  thatjudicial  an- 
archy is  the  result  of  lower  courts  choosing 
which  precedents  they  want  to  follow.  The 
Court  stated,  “Unless  we  wish  anarchy  to 
prevail  within  the  federal  judicial  system,  a 
precedent  of  this  Court  must  be  followed 
by  the  lower  federal  courts  no  matter  how 
misguided  the  judges  of  those  courts  may 
think  it  to  be.” 

The  danger  posed  to  a defendant  by  an 
unpublished  opinion’s  non-citability  is  com- 
pounded by  the  fact  that  few  people  other 
than  lawyers  have  ready  access  to  unpub- 
lished opinions.  Whatever  check  on  judicial 
lawlessness  that  may  exist  from  the  public 
notice  of  a precedentially  contrary  opinion  is, 
therefore,  effectively  eliminated.  The  injustice 
embodied  in  the  non-published  opinion  is  not 
buried  in  legal  books  sitting  on  dusty  shelves 
- it  is  as  if  the  opinion  never  existed  in  the 


first  place  - other  than  its  effect  on  the  hap- 
less appellant  victimized  by  it. 

Third,  a case  resolved  by  an  unpublished 
decision  typically  receives  little  or  no  personal 
attention  from  the  judges  involved.  The  judges 
only  invest  the  minimal  amount  of  time  and 
energy  necessary  to  process  the  final  order  or 
decision  that  is  prepared,  and  that  may  in  fact 
have  been  determined  to  be  the  appropriate 
resolution  by  the  judge’s  support  staff.  In  such 
cases  the  judge  functions  as  more  of  an  ad- 
ministrative bureaucrat  removed  from  dealing 
with  a case’s  details.  That  is  in  sharp  contrast 
to  what  is  traditionally  thought  ofas  a judge’s 
hands-on  role  in  all  aspects  of  deciding  a case. 
This  routine  hands-off  role  by  judges  raises 
serious  Constitutional  issues  about  the  ad- 
ministration of  justice  in  this  country,  because 
unseen  and  unknown  bureaucratic  function- 
aries are  surreptitiously  making  judicial 
decisions  that  affect  litigants  and  the  public 
without  any  constitutional  authority  to  do  so, 
and  without  the  litigants  or  the  public  being 
informed  of  their  shadow  participation  as  de 
facto  judges. 

Fourth,  the  quality  of  unpublished  de- 
cisions is  of  significantly  lower  quality  than 
published  decisions.  As  Professors 
Richman  and  Reynolds  noted,  “The  primary 
cause  lies  in  the  absence  of  accountability 
and  responsibility;  their  absence  breeds 
sloth  and  indifference.”  There  has  been  fif- 
teen additional  years  for  the  quality  of 
unpublished  decisions  to  deteriorate  since 
Fourth  Circuit  Chief  Judge  Markey  de- 
scribed them  in  1989  as  “junk”  opinions. 

The  serious  deficiencies  inherent  in  un- 
published decisions  are  indicative  of  the 
presumption  that  exists  in  every  case  resolved 
by  an  unpublished  opinion:  Consideration  of 
the  defendant’s  issues  was  given  short  shrift. 
Implicit  in  that  presumption  is  that  the  deci- 
sion may  have,  in  fact,  been  incorrectly 
decided.  In  a criminal  case  it  means  the  possi- 
bility that  an  innocent  person  was  victimized 
by  a wrongful  affirmation  and  forced  to  suffer 
an  unjust  punishment. 

VD.  Why  The  Judiciary  Is  Dangerous  For 
Innocent  People 

The  pervasiveness  of  outside  influences 
dominates  and  even  controls  the  decisions  of 
judges  at  all  levels  from  the  lowliest  city  traffic 
court  magistrate  to  the  justices  of  the  U.S. 
Supreme  Court.  The  infection  of  politics 
throughout  the  judicial  process  helps  one  to 
understand  how  it  can  be  that  the  U.S.  Su- 
preme Court  found  that  it  is  constitutionally 
permissible  for  a person  to  be  denied  the  op- 
portunity to  have  proof  of  their  actual 


innocence  duly  considered  before  they  are 
carted  off  to  be  executed  like  an  abandoned 
dog  or  cat  in  an  animal  shelter.  In  Herrera  v. 
Collins,  supra,  Leonel  Herrera’s  four  affida- 
vits attesting  to  his  innocence,  including  one 
from  a person  who  attested  to  knowing  who 
the  real  killer  was,  were  dismissed  as  constitu- 
tionally insufficient  to  prevent  his  execution 
for  a murder  that  he  evidently  did  not  commit. 
In  his  dissent,  Justice  Blackmun  valiantly  ral- 
lied against  the  virtual  lawlessness  the  Court’s 
majority  was  endorsing:  “Of  one  thing,  how- 
ever, I am  certain.  Just  as  an  execution  without 
adequate  safeguards  is  unacceptable,  so  too 
is  an  execution  when  the  condemned  prisoner 
can  prove  that  he  is  innocent.  The  execution 
of  a person  who  can  show  that  he  is  innocent 
comes  perilously  close  to  simple  murder .” 

Mr.  Herrera’s  case  is  symbolic  in  that 
the  foremost  duty  of  a judge  is  to  ensure 
the  conveyor  belt  of  the  law  enforcement 
system  is  kept  moving,  and  if  the  receipt  of 
justice  by  innocent  men  and  women  is  sac- 
rificed, that  is  just  too  bad  for  them.  As  one 
lawyer  put  it,  “judges  are  conductors  whose 
job  is  to  ensure  trainfulls  of  defendants  con- 
tinue to  be  processed  in  a timely  and 
uninterrupted  manner.” 

One  need  look  no  further  for  confirma- 
tion than  the  overwhelming  percentage  of 
rulings  that  a trial  judge  makes  in  favor  of 
the  government  during  a prosecution.  All 
things  being  equal,  the  law  of  averages 
would  dictate  that  the  defense  and  the  gov- 
ernment would  be  expected  to  be 
considered  “right”  on  a roughly  equal  num- 
ber of  issues  during  the  course  of  a case.  In 
reality  that  is  a Polyanna  pipedream.  It  is 
inconceivable  that  a single  judge  in  this 
country  rules  in  favor  of  the  defense  on 
average  anywhere  close  to  half  the  time. 

That  emphasizes  the  great  danger  posed 
to  defendants  by  how  amazingly  easy  it  is  for 
a judge  to  fix  the  outcome  of  a trial.  Judges  do 
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Complicity  of  Judges 
(continued) 

this  by  such  methods  as:  manipulating  the  jury 
selection  process;  deciding  which  witnesses 
can  testify  and  what  testimony  they  are  al- 
lowed to  be  give;  determining  the  physical 
and  documentary  items  that  can  be  introduced 
as  evidence;  deciding  which  objections  are 
sustained  or  overruled;  conveying  to  the  ju- 
rors how  the  judge  perceives  the  defendant 
by  the  tone  and  inflections  in  his  voice  and 
his  body  language  toward  the  defendant  and 
his  or  her  lawyer(s);  and  by  the  instructions 
that  are  given  to  the  jury  as  to  the  law  and 
how  it  should  be  applied  to  the  facts  the  judge 
permitted  the  jurors  to  see  and  hear. 

The  entire  process  makes  it  remarkably 
easy  for  the  outcome  to  be  rigged  against  a 
defendant  disfavored  by  the  judge,  who  all 
the  while  can  make  the  proceedings  have  the 
superficial  appearance  of  being  fair  towards 
the  defendant  being  judicially  sandbagged. 
As  sociologist  and  legal  commentator 
Abraham  Blumberg  noted,  “A  resourceful 
judge  can,  through  his  subtle  domination  of 
the  proceedings,  impose  his  will  on  the  final 
outcome  of  a trial.”  Thus,  in  a very  real  sense, 
any  criminal  trial  in  the  U.  S.  is  potentially  what 
is  called  a show  trial  in  other  countries,  since 
the  defendant’s  actual  innocence  or  guilt  is 
virtually  irrelevant  to  its  outcome. 

That  misjustice  is  compounded  by  the 
fact  that  once  a conviction  is  obtained,  it  is 
difficult  with  even  the  most  solid  of  appeal- 
able  issues,  for  it  to  be  reversed  by  a higher 
court. 

It  is  also  important  to  consider  that  even 
when  a judge  does  not  have  a pre -judgment 
about  a defendant,  his/her  typical 
prosecutorial  bias  can  express  itself  in  the  form 
of  a conscious  or  unconscious  leaning  toward 
the  defendant’s  guilt. 

VIII.  Unaccountability  of  Judges 

The  judiciary  has  a central  role  in  the  con- 
viction of  enormous  numbers  of  innocent  men 
and  women.  However,  all  manners  of  protec- 
tion cloak  the  judges  involved  in  these  cases 
from  accountability  for  the  egregious  hann 
they  inflict.  The  most  fundamental  of  these  is 
the  blanket  of  absolute  immunity  protecting 
judges  from  being  sued  by  anyone  for  any- 
thing they  do  in  their  capacity  as  a judge.  In 
Pierson  v.  Ray,  386  U.S.  547, 554-55  (1967).the 
U.  S.  Supreme  Court  stated: 

“This  immunity  applies  even  when  the 
judge  is  accused  of  acting  maliciously  and 
corruptly,  and  it  ‘is  not  for  the  protection  or 


benefit  of  a malicious  or  corrupt  judge,  but 
for  the  benefit  of  the  public,  whose  interest  it 
is  that  the  judges  should  be  at  liberty  to  exer- 
cise their  functions  with  independence  and 
without  fear  of  consequences.’” 

In  other  words,  an  innocent  man  or 
woman  convicted  as  a result  of  a judge  “act- 
ing maliciously  and  corruptly”  - even  when  it 
is  known  the  judge  knew  the  defendant  was 
innocent  - has  no  civil  recourse  against  that 
judge  for  the  harm  he/she  caused.  This  em- 
phasizes that  there  is  simply  no  cost  to  a judge 
for  presiding  over  the  deliberate  wrongful 
conviction  of  an  actually  innocent  person. 

The  shield  of  immunity  judges  have 
granted  to  themselves  from  being  civilly  re- 
sponsible for  the  damage  they  inflict  on 
people  who  appear  before  them  highlights 
that,  for  all  intents  and  purposes,  judges  have 
no  real  accountability  to  the  general  popula- 
tion in  the  United  States.  This  is  true  whether 
they  are  a political  appointee  or  elected  to 
their  position.  For  an  elected  state  judge  to 
be  voted  out  of  office  for  outrageous  con- 
duct is  no  punishment  when  that  judge  then 
gets  to  retire  and  take  life  easy  on  a comfort- 
able pension  paid  by  the  very  people  that 
voted  the  judge  out  of  office.  Appointed  fed- 
eral judges  do  not  even  have  the  check  of 
being  removable  when  “the  people”  get  up- 
set with  them,  since  they  are  rarely  removed 
for  anything  less  than  conviction  of  commit- 
ting a serious  crime. 

The  disturbing  reality  of  total  judicial 
unaccountability  was  recognized  by  former 
U.  S.  Supreme  Court  Chief  Justice  Harlan  Fiskc 
Stone  when  he  wrote,  “While  unconstitu- 
tional exercise  of  power  by  the  executive  or 
legislative  branches  of  the  Government  is 
subject  to  judicial  restraint,  the  only  check 
upon  our  own  exercise  of  power  is  our  own 
sense  of  restraint.”  In  a similar  vein,  lawyer 
and  social  commentator  Gerry  Spence  wrote 
in  From  Freedom  To  Slavery. 

“Judges  can  commit  nearly  every  vari- 
ety of  injustice  that  satisfies  their  whim  of 
the  moment. ...  Worse  is  the  intellectual  and 
moral  lethargy  judges  demonstrate  year  after 
year  with  empty  droning  opinions  - opin- 
ions without  meat  or  bone  that  leave  the 
people  starving  for  justice.  Judges  can  go 
crazy  - indeed  many  seem  mad  - but  unless 
they  are  foaming  at  the  mouth  and  tearing 
their  robes  into  small  pieces,  they  are  permit- 
ted to  send  men  to  prison,  to  deny  the 
helpless  their  just  dues,  and  to  interpret  the 
laws  of  the  land.” 

Operating  under  conditions  of  per- 
sonal non-accountability  that  effectively 
make  them  independent  from  censure  by 
the  people,  judges  are  safe  to  perform  their 


role  as  the  conductors  who  keep  the  assem- 
bly-line of  the  law  enforcement  system 
humming  smoothly  along.  The  huge  numbers 
of  innocent  men  and  women  who  are  thrown 
on  the  conveyor  belt  and  crushed  as  the  gears 
grind  away  are  treated  as  if  their  sole  value 
as  a human  being  is  use  as  fuel  to  keep  the 
law  enforcement  machine  running.  If  a judge 
ever  has  a pang  of  conscience  about  his  or 
her  complicity  in  this  process  for  which  they 
have  no  accountability,  they  can  console 
themselves  by  engaging  in  the  same  flight  of 
fantasy  that  Federal  Judge  Learned  Hand  did 
when  he  wrote:  “Our  procedure  has  always 
been  haunted  by  the  ghost  of  the  innocent 
man  convicted.  It  is  an  unreal  dream.” 

IX.  Conclusion 

In  1 804  Judge  William  Cranch  wrote:  “In 
a government  which  is  emphatically  styled  a 
government  of  laws,  the  least  possible  range 
ought  to  be  left  for  the  discretion  of  the 
judge.”  Based  on  that  standard  it  is  reason- 
able to  conclude  that  insofar  as  the  criminal 
law  is  concerned,  there  is  no  longer  any  such 
thing  as  the  “rule  of  law”  in  the  United  States. 
In  criminal  cases  there  is  the  rule  of  the  sub- 
jective personal  opinions  of  the  trial  judge 
and  the  judges  considering  the  appeal  of  a 
conviction.  Although  rulings  reflect  the  sub- 
jective opinion  of  the  judge(s)  involved  and 
any  outside  influences  on  them,  a veneer  of 
objectivity  must  be  maintained.  The  neces- 
sity of  this  front  was  noted  in  The  Judgment 
Intuitive:  The  Function  of  the  ‘Hunch  ’ in 
Judicial  Decisions: 

“Of  course,  the  motives  of  a judge’s 
opinion  may  be  almost  anything  - a bribe,  a 
woman’s  blandishments,  the  desire  to  favor 
the  administration  or  his  party,  or  to  gain 
popular  favor  or  influence;  but  those  are  not 
sources  which  jurisprudence  can  recognize 
as  legitimate.” 

The  overtly  subjective  evaluation  inher- 
ent in  the  “harmless  error  rule”  is  symbolic 
of  the  degree  to  which  a judge’s  personal 
assessment  of  a case  is  the  primary  factor 
determining  its  outcome  at  the  trial  level,  and 
then  on  appeal.  Another  indicator  of  that 
subjectivity  is  the  prevalence  of  one  or  two 
vote  majority  decisions  in  appellate  courts 
that  reflect  the  political/ideological  alignment 
of  the  judges.  These  subjective  evaluations 
are  most  freely  expressed  in  unpublished  de- 
cisions in  which  precedents  interfering  with 
a desired  resolution  can  be  casually  disre- 
garded. 

Far  from  condemning  the  blatant  judi- 
cial disregard  for  the  rule  of  law,  the  Supreme 
Court  majority  is  driving  it.  In  his  last  Su- 
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preme  Court  dissent,  Justice  Thurgood 
Marshall  recognized  in  Payne  v.  Tennessee, 
501  U.S.  808  (1991),  “Power,  notreason,  is 
the  new  currency  of  this  Court’s  decision 
making.”  That  condition  can  have  particu- 
larly far  reaching  consequences  for  the 
politically  powerless,  one  of  which  is  the  de 
facto  third-world  treatment  of  those  people 
by  state  and  federal  judges.  As  the 
gatekeeper  of  the  law  enforcement  system, 
the  conduct  and  attitude  of  judges  is  at  the 
forefront  of  the  reasons  contributing  to  the 
entrapment  of  unconscionable  numbers  of 
innocent,  but  powerless,  people  within  that 
system,  up  to  and  including  strapping  them 
to  gurneys  carried  into  death  chambers. 

The  many  widely  publicized  cases  of 
innocent  men  being  released  after  years  on 
death  row  represent  only  a minute  fraction 
of  the  innocent  men  and  women  entrenched 
at  any  given  time  within  the  state  and  fed- 
eral law  enforcement  system.  The  ongoing 
generation  of  wrongful  convictions  indi- 
cates that  they  are  not  an  aberration,  but 
result  from  the  system  functioning  as  it  is 
intended  to.  As  the  overseers  of  that  sys- 
tem, judges  perform  an  essential  role  in  the 
assembly  line  production  of  those  illegiti- 
mate convictions.  Furthermore,  the 
complicity  of  judges  in  the  generation  of 
those  wrongful  convictions  underscores 


Division  II  of  the  Washington  State 
Court  of  Appeals  (Division  II)  has 
upheld  RCW  9.94.070.  The  statute  makes 
persistent  “serious”  prison  misbehavior 
a Class  C felony.  Joseph  Simmons  was  a 
Washington  State  prisoner  serving  time 
at  the  McNeil  Island  Correction  Center 
situated  near  Steilacoom,  Washington.  He 
had  lost  all  his  good  time  to  prison  disci- 
plinary sanctions.  In  December,  2001,  with 
one  month  remaining  on  his  sentence, 
Simmons  damaged  a fire  sprinkler  in  his 
cell,  flooding  it  and  adjoining  areas.  He 
was  convicted  of  a Class  C felony  under 
the  statute  and  appealed. 

Simmons’  main  argument  was  that 
RCW  9.94.070  amounted  to  an  unconsti- 
tutional delegation  of  authority  to  the 
Department  of  Corrections  (DOC);  citing 
State  v.  Brown,  95  Wn.App.  952,  977  P.2d 
1242  (.1999).;  affirmed  at  142  Wn.2d  57, 1 1 
P.3d  818  (2000).  In  Brown  Division  III  of 
the  Court  of  Appeals  found  the  statute  to 
be  an  unconstitutional  delegation  of 


how  out  of  touch  they  are  with  the  human 
cost  of  the  violence  they  participate  in. 

The  reality  of  today  is  that  the  law  en- 
forcement process  presided  over  by  judges 
has  blurred  its  distinguishment  of  the  guilty 
from  the  innocent  to  the  point  that  they  rou- 
tinely appear  to  those  in  that  system  to  be 
one  and  the  same. 

It  can  confidently  be  said  that  until  state 
and  federal  judgeships  are  depoliticized  and 
judges  are  held  personally,  directly  and  openly 
accountable  for  the  violence  they  initiate  with 
the  words  they  speak  and  write,  they  will  con- 
tinue to  inflict  egregious  harm  on  multitudes 
of  innocent  people  with  scant  regard  for  the 
human  consequences  of  their  actions.  | 
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power  to  the  DOC  and  held  prisoners 
could  not  be  prosecuted  under  an  invalid 
statute.  The  state  Supreme  Court  affirmed 
but  on  different  grounds.  The  Supreme 
Court  affirmed  because  the  DOC  had  not 
promulgated  regulations  identifying  what 
infractions  would  be  “serious”  for  pur- 
poses of  RCW  9.94.070. 

In  1998,  DOC  promulgated  the  regu- 
lations identifying  which  infractions  were 
to  be  “serious”  for  purposes  of  RCW 
9.94.070.  Division  II  therefore  held  that 
Brown  did  not  control  because  the  DOC 
had  promulgated  the  requisite  regula- 
tions, one  of  which  identified  Simmons’ 
behavior  as  a serious  infraction  for  pur- 
poses of  the  statute.  Division  II  went 
on  to  hold  that  the  statute  did  not 
amount  to  an  unconstitutional  delegation 
of  authority  by  the  legislature  to  the  DOC, 
nor  did  it  violate  Simmons’  right  to  equal 
protection  of  the  law.  See:  State  v. 
Simmons,  73  P.3d  380,  (Wash.  App.  Div.  2 
2003).  B 
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Exporting  the  American  Way  of  Crime 

by  Matthew  T.  Clarke 


For  well  over  two  hundred  years  fol- 
lowing the  founding  of  the  United 
States,  foreigners  who  committed  crimes 
faced  imprisonment,  execution,  fines,  parole, 
and/or  probation.  Few  were  deported.  Those 
that  were  deported  were  generally  infamous 
criminals  or  political  dissidents.  The  enact- 
ment of  the  Anti-terrorism  and  Effective 
Death  Penalty  Act  (AEDPA)  in  1996  ushered 
in  a new  reality  for  what  the  government 
terms  criminal  aliens.  Since  AEDPA’ s enact- 
ment, more  than  a half  million  people  have 
been  deported  under  its  provisions,  most  for 
non-violent  offenses.  Deportees  include 
those  convicted  of  offenses  such  as  drug 
possession,  car  theft,  prostitution,  and  driv- 
ing while  intoxicated,  crimes  having  nothing 
to  do  with  terrorism. 

Many  of  the  deportees  have  but  a fleet- 
ing connection  to  their  countries  of  birth, 
having  immigrated  to  the  U.S.  as  children. 
According  to  the  Azores,  the  only  country 
keeping  such  statistics,  71%  of  its  arriving 
deportees  emigrated  to  the  U.S.  before  the  age 
of  13.  Another  8%  emigrated  as  teens.  Many 
of  the  deportees  cannot  speak  the  native  lan- 
guage and  have  no  close  relatives  in  the 
country.  Such  deportees,  newly  arrived  back 
in  a country  foreign  to  them,  generally  face 
one  of  two  fates:  one  bad,  the  other  worse. 

Azores  officials  note  that  over  half  the 
deportees  were  convicted  of  selling  or  us- 
ing drugs  and  about  one-tenth  of  the 


deportees  are  HIV  positive.  For  them  there 
is  a life  on  the  street,  hustling  drugs  and 
possibly  wasting  away  with  AIDS.  If  they 
are  lucky,  relatives  in  the  U.S.  send  enough 
money  to  keep  starvation  at  bay.  One  such 
deportee  to  the  Azores,  Rene  Marquez,  43, 
who  emigrated  to  the  U.S.  when  he  was  12 
and  became  a personal  trainer  and  used-car- 
dealer,  was  found  living  in  an  overflow  pipe 
for  a power  plant,  wasting  away  without 
treatment  for  his  AIDS.  His  only  crime:  driv- 
ing while  intoxicated. 

The  AEDPA  applies  retroactively.  Aliens 
convicted  of  crimes  before  the  AEDPA  was 
passed  may  be  hunted  down  and  deported 
for  those  crimes,  even  if  the  crime  was  not 
previously  a deportable  offense.  The  only 
aliens  who  may  challenge  this  are  those  who 
pled  guilty  to  the  crime  prior  to  the  enact- 
ment of  the  AEDPA.  Deportations  for  crimes 
which  occurred  after  passage  of  the  AEDFA 
are  virtually  unappealable.  That  is  because 
the  AEDPA  also  eliminated  almost  all  meth- 
ods of  appeal  from  deportation  based  on 
criminal  conviction. 

Seven  countries  are  bearing  the  brunt  of 
the  deportations:  Columbia,  the  Dominican 
Republic,  El  Salvador,  Guatemala,  Honduras, 
Jamaica,  and  Mexico.  Mexico  alone  received 
340,000  of  the  deportees.  In  those  seven  coun- 
tries, the  number  of  deportees  received  to 
date  was  as  much  as,  or  greater  than,  their 
entire  national  prisoner  population. 

Many  of  the  deportees 
are  young  gang  members. 
Their  first  reaction  upon  be- 
ing tossed  into  a country 
with  which  they  have  no 
ties  is  to  form  a gang.  In 
many  countries,  there  are 
enough  deportee  gang 
members  to  form  a new 
“branch”  of  the  U.S.  gang. 
For  instance,  El  Salvador 
and  Honduras  now  boast 
large  street  gangs,  origi- 
nally from  Los  Angeles, 
with  names  such  as  Mara 
Dieziocho  (the  18th  Street 
gang)  and  Mara  Salvatmcha 
(the  13  th  Street  gang).  These 
U.S. -bred  gangsters  find 
new  members  plentiful 
among  the  poor  and  unem- 
ployed teen-aged  natives. 
The  new  members  are  then 
taught  the  American  way 


of  doing  crime.  As  a result,  carjackings, 
kidnappings,  shoot  outs,  and  murders  have 
skyrocketed  in  the  affected  countries.  For 
instance,  Jamaica,  receiver  of  10,000 
deportees,  suffered  600  murders  with  depor- 
tee involvement  between  April  1998  and 
J anuary  1999.  That’s  proportionally  equal  to 
the  U.S.  suffering  60,000  such  murders.  At 
the  same  time,  deportees  were  involved  in 
150  police  shoot-outs  and  1,700  armed  rob- 
beries. These  exported  gangs  also  get 
involved  in  exporting  drugs  back  to  the  U.S., 
often  in  exchange  for  modern  weaponry,  such 
as  high-powered  pistols  with  laser  sights. 

The  deportee  crime  wave  has  over- 
whelmed native  law  enforcement  officials. 
Reaction  has  ranged  from  quiet  resignation 
in  small,  poor  countries  like  Guyana  (where 
600  deportees  arrived  in  a country  of 700,000 
people,  proportional  to  loosing  23 1 ,000  crimi- 
nals into  the  U.S.)  to  attempts  to  track  them 
in  Europeanized  Azores,  to  more  sinister  ap- 
proaches— vigilante  death  squads — in  El 
Salvador  and  Honduras. 

Hugo  Omar  Barahona  was  6 when  he 
emigrated  to  Los  Angeles.  Deported  to  El 
Salvador  at  the  age  of  21,  he  was  shot  in  the 
leg  and  back  by  two  men  he  believes  spot- 
ted his  American  gang  tattoos.  He  survived, 
but  many  others  did  not.  For  them,  the 
AEDPA  imposed  a death  sentence. 

Several  countries  have  asked  the  U.S. 
to  stop  or  slow  the  deportations.  Their  pleas 
fell  on  deaf  ears.  Guyana  tried  to  refuse  the 
deportees.  The  U.S.  threatened  to  withhold 
Guyanese  officials’  visas.  Guyana  then  buck- 
led under.  Only  Vietnam  and  Laos  have 
managed  to  steadfastly  refuse  to  accept 
criminal  deportees  from  the  U.S. 

32.5  million  non-citizens  live  in  the  United 
States.  77,000  of  them  are  projected  to  be 
AEDPA  deportees  this  year.  The  crime  rate 
among  non-citizens  is  about  half  that  of  the 
citizen  population.  Perhaps  that  is  because 
they  are  better  citizens,  but  perhaps  it  is  be- 
cause a minor  offense  can  have  severe 
penalties — deportation  to  a virtually  un- 
known land — or  even  death  at  the  hands  of 
a foreign  vigilante.  Either  way,  for  the  sake 
of  the  deportees  and  their  families,  the  citi- 
zens of  the  other  countries,  and  the 
overwhelmed  foreign  law  enforcement  offi- 
cials, the  policy  of  wholesale  deportations 
for  minor  and  non-violent  offenses  should 
be  reconsidered.  | 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 
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Federal  DNA  Statute  Not  Challengeable  In  Criminal  Appeal 


The  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  has  held  that  42  U.S.C. 
§ 14135  et  seq.  (the  Act)  may  not  be  chal- 
lenged on  a direct  criminal  appeal  or  habeas 
proceeding.  The  Act  authorizes  federal  Bu- 
reau of  Prisons  (BOP)  personnel  to  collect 
DNA  samples  from  certain  federal  prisoners. 

James  Carmichael  and  Gabriel  Collins 
are  federal  prisoners  serving  time  for  bank 
robbery  and  aiding  and  abetting  the  same. 
Their  judgments  and  sentences  directed 
them  to  provide  DNA  samples  to  BOP  of- 
ficials, either  while  incarcerated  or  on 
post-release  supervision,  pursuant  to  the 


Welcome  to  another  issue  of  PLN. 
With  our  June,  2004,  issue  we 
reached  a milestone  with  our  highest  circu- 
lation yet  of 4,006  subscribers  on  our  mailing 
list.  The  past  year  has  seen  an  ongoing  ef- 
fort by  PLN  to  boost  our  circulation  through 
inexpensive  means  of  reaching  new  people 
who  may  be  interested  in  our  message  and 
the  information  we  provide. 

This  has  included  sending  copies  of 
PLN  to  various  Books  to  Prisoners  programs 
around  the  country  for  them  to  distribute  to 
those  who  contact  them  seeking  legal  infor- 
mation. We  have  also  been  able  to  send 
bundles  of  PLN  to  prison  law  libraries  in  vari- 
ous  parts  of  the  country  as  well  as 
distributing  PLN  at  meetings  and  gatherings 
of  activists  and  other  people  concerned 
about  prison  reform. 

Coupled  with  our  new  size  of  48  pages, 
we  are  now  bringing  more  detention  facility 
news  and  information  to  more  people  than 
ever  before.  As  a quick  sampling  of  this  issue 
shows,  no  other  publication  brings  the  focus 
and  depth  of  coverage  to  prison  and  jail  is- 
sues that  PLN  does.  I am  grateful  to  those 
readers  who  continue  to  send  us  news  clip- 
pings and  other  information  about  the  criminal 
justice  system  as  it  frequently  results  in  news 
stories  for  us  to  cover.  We  especially  appreci- 
ate news  about  verdicts  and  settlements  since 


The  U.S.  Supreme  Court’s  June  2004 
decision  in  Blakely  v.  Washington  affect- 
ing federal  and  state  sentencing  enhance- 
ments has  been  described  as  “the  most 
significant  criminal  case  of  our  time.”  To 
receive  a copy  of  Blakely  (32  pgs.),  send 
$3  (stamps  OK)  to:  PLN,  2400  NW 
80th  St.  #148,  Seattle,  WA  98117. 


Act.  Both  of  the  prisoners  appealed,  con- 
tending that  the  Act  authorized  searches 
and  seizures  beyond  those  allowed  by 
the  4th  Amendment  to  the  U.S.  Constitu- 
tion. 

The  Fifth  Circuit  first  held  that  the  Act 
imposed  a condition  of  confinement,  rather 
than  prescribed  a part  of  their  sentences. 
Thus,  any  DNA  seizures  while  they  were 
incarcerated  could  not  be  challenged  in  a 
criminal  appeal.  Instead,  any  such  challenge 
must  come  in  a civil  action  challenging  the 
conditions  of  Carmichael’s  and  Collins’s 
confinement. 

From  the  Editor 

by  Paul  Wright 

these  are  rarely  reported  in  other  venues  and 
readers  consistently  say  the  information  is 
extremely  useful. 

In  addition  to  our  growth  as  a maga- 
zine, PLN’s  litigation  asserting  its  rights  as 
a publisher  to  communicate  with  prisoners 
and  to  conduct  investigations  of  govern- 
ment wrongdoing  also  continues. 

PLN  currently  an  appeal  pending  in  the 
Ninth  circuit  court  of  appeals  where  the  state 
of  Washington  has  appealed  three  injunc- 
tions entered  against  it  for  refusing  to  deliver 
PLN’s  bulk  mail,  subscription  renewal  letters 
and  subscription  information  and  the  denial 
of  due  process  when  such  mail  was  censored. 
The  case  is  PLN  v.  Lehman . In  the  Tenth  C ir- 
cuit,  PLN  has  appealed  a decision  where  the 
district  court  upheld  a Kansas  DOC  policy 
requiring  that  prisoners  purchase  books  and 
publications  from  their  prison  trust  accounts 
and  also  imposing  a $30  monthly  limit  on  what 
they  can  spend  for  such  items,  and  denying 
certain  prisoners  access  to  all  publications 
sent  via  the  mail  and  not  providing  due  pro- 
cess when  such  mail  is  censored.  That  case 
is  PLN  v.  Simmons. 

The  Washington  state  supreme  court 
in  July,  2004,  accepted  review  in  PLN  v. 
Washington  DOC,  a Public  Disclosure  Act 
case  where  I had  sought  records  revealing 
how  many  DOC  medical  staff  were  practic- 
ing with  no,  limited  or  suspended  licenses 
and  how  many  staff  members  had  been  dis- 
ciplined for  medical  neglect  or  misconduct. 
The  DOC  eventually  disclosed  some  1,600 
pages  of  heavily  redacted  documents  but 
refused  to  reveal  the  identities  of  the  disci- 
plined staff,  despite  their  being  responsible 
for  at  least  two  needless  deaths  and  8 seri- 
ous injuries,  claiming  such  secrecy  is 


As  regards  the  possibility  that  Carmichael 
and  Collins  may  be  subjected  to  an  improper 
DNA  seizure  while  on  post-release  supervi- 
sion, the  Fifth  Circuit  found  that  any 
challenge  to  such  DNA  collection  would  not 
yet  be  ripe  for  review.  This  was  the  case,  the 
court  said,  because  it  was  speculative  as  to 
whether  they  would  be  subjected  to  any  DNA 
collection  while  on  post-release  supervision. 
The  ripeness  doctrine  requires  that  a wrong 
actually  be  done  before  a case  may  be  re- 
viewed by  a court.  Thus,  this  claim  was  also 
dismissed.  See:  United  States  v.  Carmichael, 
343  F.3d  756  (5th  Cir.  2003).  ■ 


necessary  for  “effective  law  enforcement.”  PLN 
filed  suit  in  Thurston  county  superior  court  and 
lost  at  the  trial  and  appeals  court  levels  in  un- 
published opinions.  The  grant  of  review  by  the 
state  supreme  court  is  highly  significant. 

PLN  still  has  cases  pending  in  the  fed- 
eral district  courts  in  Colorado,  Florida  and 
Utah.  In  Colorado  PLN  is  challenging  the 
Bureau  of  Prisons  ban  on  all  publications  that 
mention  or  refer  to  prisoners  and  prisons  at 
its  ADX  “super  max”  facility  in  Florence.  In 
Florida,  PLN  is  challenging  the  state  prison 
system’s  ban  on  PLN  due  to  its  discount 
phone  service  ads  (since  the  suit  was  filed 
the  Florida  DOC  has  resumed  delivery  of 
PLN),  the  denial  of  due  process  when  publi- 
cations are  censored  and  the  Florida  DOC’s 
disciplinary  rule  that  punishes  prisoners  who 
receive  payment  for  writing  articles.  PLN  con- 
tributing writer  David  Reutter  has  been 
punished  under  this  rule.  In  Utah,  PLN  is  chal- 
lenging a jail  and  DOC  on  non  profit  standard 
rate  mail.  The  Utah  DOC  changed  its  policy 
shortly  after  we  filed  suit. 

PLN  is  also  in  the  process  of  investigat- 
ing several  other  censorship  issues  in  other 
parts  of  the  country  where  prisoners  are  not 
being  allowed  to  receive  PLN. 

All  of  this  requires  staff  time  and  re- 
sources which  are  in  short  supply.  PLN 
remains  committed  to  the  values  of  free  speech 
and  government  accountability  and  open- 
ness. If  you  support  these  values,  please  feel 
free  to  send  a donation  to  help  us  continue 
fighting  these  important  struggles  as  well  as 
expanding  and  improving  the  quality  of  the 
magazine.  Even  small  donations  help.  Send 
what  you  can  now  to  support  our  efforts.  Feel 
free  to  let  others  know  about  PLN  and  en- 
courage them  to  subscribe.  | 
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Texas  Boot  Camp  Denied  Immunity 
for  Ignoring  Serious  Medical  Needs 


The  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  affirmed  a district 
court’s  denial  of  official  immunity  for  boot 
camp  operators  who  were  negligent  and  de- 
liberately indifferent  to  a juvenile  offender’s 
serious  medical  needs. 

John,  a minor,  stole  a candy  bar.  A 
Harrison  County  (Texas)  justice  of  the  peace 
found  John  guilty  and  sentenced  him  to  3 
months’  probation,  a $30  fine,  and  one  day 
at  the  Strength  Through  Academics  and 
Respect  (STAR)  boot  camp. 

At  5:30  a.m.  on  June  26,  1999,  John’s 
parents  dropped  him  off  at  the  STAR  boot 
camp  on  the  grounds  of  a local  high  school. 
In  the  morning,  John  and  the  other  children 
were  required  to  perform  military-style  exer- 
cises carrying  a rucksack  weighing  between 
57  and  70  pounds.  Campers  were  threatened 
with  jail  time  if  they  did  not  comply  with  the 
exercise  regimen. 

During  the  afternoon  march,  John  com- 
plained of  feeling  sick  but  was  ordered  to 
continue.  He  collapsed  several  times  and  was 
taken  to  the  school  building.  John  began  vom- 
iting and  became  unconscious  at  3:00  p.m. 
Boot  camp  operators  called  an  ambulance  at 
4:42  p.m.  John  was  admitted  to  a local  hospital 
suffering  from  heat  stroke  with  a temperature 
of  107. 9 degrees  F.  He  was  later  transferred  to 
Children’s  Hospital  in  Dallas  where  he  re- 
mained for  over  2 weeks  suffering  from  acute 
renal  failure,  acute  hepatitis,  and  pancreatitis. 

Naming  the  STAR  operators  as  defen- 
dants, John’s  parents  filed  suit  under  42 
U.S.C.  § 1983.  They  raised  Eighth  Amend- 
ment claims  of  cruel  and  unusual  punishment, 
disproportionate  punishment,  failure  to  sum- 
mon needed  medical  care,  and  deliberate 
indifference  to  John’s  serious  medical  needs. 
They  also  brought  state  law  claims  for  negli- 
gence, gross  negligence,  fraud,  and  breach  of 
fiduciary  duty.  The  district  court  granted  plain- 
tiffs’ motion  for  partial  summary  judgment 
and  denied  defendants’  claims  ofofficial  and 
qualified  immunity.  STAR  officials  appealed. 

The  Fifth  Circuit  affirmed  the  denial  of 
immunity  on  the  medical  needs  and  negli- 
gence claims  but  reversed  the  denial  on  the 
disproportionate  punishment,  fraud,  and  fi- 
duciary duty  claims. 

On  the  disproportionate  punishment 
claim,  the  appellate  court  reasoned  that  jog- 
ging and  carrying  a weighted  rucksack  at  a 
Texas  high  school  cannot  be  cruel  and  un- 
usual punishment  one  day  and  an  accepted 
form  of  athletic  conditioning  the  next.  On 


the  fraud  and  fiduciary  duty  claims,  the  court 
noted  that  John’s  parents  had  signed  a boot 
camp  agreement  which  adequately  described 
the  camp  program  and  thus  the  allegation  of 
fraud  could  not  be  affirmed. 

Upholding  the  deliberate  indifference  and 
serious  medical  needs  claims,  the  F ifth  Circuit 
agreed  with  the  district  court  that  defendants’ 
failure  to  summon  an  ambulance  while  John 
lay  unconscious  and  vomiting  for  almost  2 
hours  rose  to  the  level  of  deliberate  indiffer- 


ence. Given  the  serious  medical  consequences 
of  dehydration,  a reasonable  person  would 
not  have  waited  nearly  2 hours  to  call  an  am- 
bulance, said  the  court. 

The  order  denying  qualified  immunity  for 
the  plaintiffs’  constitutional  claims  of  dis- 
proportionate punishment  and  their  state  law 
claims  of  fraud  and  breach  of  fiduciary  duty 
were  reversed.  The  lower  court’s  order  was 
affirmed  in  all  other  respects.  See:  Austin  v. 
Johnson,  328  F.3d  204  (5th  Cir.  2003).  ■ 
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This  column  is  intended  to  provide  “ha- 
beas hints”  to  prisoners  who  are 
considering  or  handling  habeas  corpus  pe- 
titions as  their  own  attorneys  (“in  pro  per”). 
The  focus  of  the  column  is  habeas  corpus 
practice  under  theAEDPA,  the  1996  habeas 
corpus  law  which  now  governs  habeas  cor- 
pus practice  throughout  the  U.S. 

SUPREME  COURT  HIGHLIGHTS: 
2004  TERM 

During  the  2004  term,  there  were  two 
U.S.  Supreme  Court  decisions 
which  significantly  expanded  the  rights  of 
criminal  defendants  by  broadly  interpreting 
the  Sixth  Amendment  guarantees  to  the  right 
of  Confrontation  and  the  right  to  a jury  trial. 
In  this  column  I discuss  these  two  cases, 
Crawford  v.  Washington,  124  S.Ct.  1354 
(2004)  and  Blakely  v.  Washington,  124  S.  Ct. 
1493  (2004),  and  provide  some  Habeas  Hints 
for  petitioners  attempting  to  use  the  deci- 
sions to  their  advantage  on  habeas  corpus. 

Crawford  v.  Washington 

Crawford  held  that  “testimonial  hear- 
say” cannot  be  introduced  at  a defendant’s 
trial  if  the  defendant  did  not  have  a prior 
opportunity  to  cross-examine  the  person 
making  the  statement. 

In  Crawford,  a defendant  was  tried  for 
attempted  murder.  The  police  had  taken  a 
tape-recorded  statement  from  the 
defendant’s  wife,  Sylvia,  in  which  Sylvia  re- 
lated comments  the  defendant  had  made  to 
her,  which  conflicted  with  the  account  the 
defendant  later  testified  to  at  trial.  Sylvia  was 
“unavailable”  for  trial  because  she  claimed 
the  marital  privilege,  by  which  a spouse  can 
refuse  to  testify  against  the  other  spouse. 
However,  the  prosecution  was  permitted  to 
introduce  Sylvia’s  statement  to  the  police 
on  the  basis  of  a rule  which  allows  a hearsay 
statement  from  an  unavailable  witness  to  be 
introduced  in  evidence  if  it  is  found  to  be 
“trustworthy”  by  the  judge,  and  the  defen- 
dant was  convicted. 

The  Supreme  Court  reversed  the  con- 
viction on  the  grounds  that  the  admission 
of  Sylvia’s  statement  violated  the  Sixth 
Amendment.  Undertaking  an  exhaustive  his- 
torical analysis,  the  Supreme  Court  found 
that  the  Confrontation  Clause  of  the  6th 
Amendment  was  intended  to  prohibit  “testi- 
monial hearsay”  from  being  admitted,  unless 
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(a)  the  witness  was  unavailable  for  trial  and 

(b)  the  defendant  had  a prior  opportunity  to 
cross-examine  the  witness.  Applying  these 
historical  principles  as  a guide,  the  Court 
found  that  Sylvia’s  statement  to  the  police 
was  “testimonial”  because  it  was  a “formal 
statement  to  a governmental  officer”,  and 
thus  something  that  the  declarant  (Sylvia) 
could  reasonably  expect  to  be  used  in  court. 
Hence,  and  because  the  defense  hadn’t  had 
a prior  opportunity  to  cross-examine  Sylvia 
when  she  made  her  statement,  the  Court 
found  it  inadmissible  because  part  (b)  of  the 
Court’s  test  hadn’t  been  satisfied. 

In  so  holding,  the  Court  overruled  Ohio 
v.  Roberts,  448  U.S.  56  (1980),  a relatively 
recent  Supreme  Court  case,  which  had  per- 
mitted testimonial  hearsay  to  come  in  upon 
application  of  a list  of  “reliability”  factors 
that  were  usually  found  to  be  present  by  the 
trial  judge.  Thus,  by  holding  that  all  testimo- 
nial hearsay  which  hasn’t  been  subjected  to 
cross-examination  is  inadmissible  regardless 
of  “reliability”,  Crawford  effectively  guts  the 
prevailing  practice  in  many  states,  especially 
in  domestic  violence  cases,  whereby  pros- 
ecutors would  put  on  their  cases  while 
shielding  the  victims  from  cross-examination. 

Blakely  v.  Washington 

In  Blakely,  the  Court  held  that  a judge 
cannot  impose  a sentence  unless  each  fact 
necessary  to  justify  that  sentence  has  been 
found  to  be  true  by  a jury,  applying  the  be- 
yond a reasonable  doubt  standard  of  proof, 
rather  than  by  a judge,  applying  the  much 
lower  preponderance  (51%)  standard. 

Blakely  pled  guilty  to  kidnapping  his 
estranged  wife  in  Washington  state.  The 
facts  admitted  in  his  plea  justified  a maxi- 
mum sentence  of  53  months.  However,  the 
sentencing  judge  made  an  additional  find- 
ing - that  the  defendant  had  acted  with 
“deliberate  cruelty”  - on  which  basis  the 
judge  sentenced  Blakely  to  90  months  in 
prison.  Blakely  attacked  his  sentence  in  the 
Washington  courts.  Relying  on  the  rule  first 
announced  in  Apprendi  v.  New  Jersey,  530 
U.S.  466  (2000),  he  claimed  that,  because  he 
had  never  admitted  acting  with  “deliberate 
cruelty”,  nor  had  a jury  found  him  guilty  of 
that,  the  maximum  sentence  he  could  receive 
was  53  months.  The  Washington  courts  re- 
jected the  claim  on  the  basis  that  Apprendi 
only  applies  where  the  sentence  meted  out 
is  greater  than  the  “statutory  maximum”;  that 


Washington  law  allowed  a sentence  of  up  to 
10  years  for  aggravated  kidnapping;  and  that 
Blakely’s  sentence  was  therefore  less  than 
the  statutory  maximum  and,  as  a result,  im- 
mune from  an  Apprendi  attack.  The  Supreme 
Court  reversed,  holding  that:  “...  The  statu- 
tory maximum  for  Apprendi  purposes  is  the 
maximum  sentence  a judge  may  impose 
solely  on  the  basis  of  the  facts  reflected  in 
the  jury  verdict  or  admitted  by  the  defen- 
dant ...  In  other  words,  the  relevant  ‘statutory 
maximum’  is  not  the  maximum  sentence  a 
judge  may  impose  after  finding  additional 
facts,  but  the  maximum  he  may  impose  with- 
out any  additional  findings.”  Thus,  even 
though  Blakely  had  gotten  a sentence  sub- 
stantially less  than  the  10-year  max,  the  Court 
found  that  Blakely’s  sentence  violated  the 
6th  Amendment  because  it  was  based  on 
facts  found  by  a judge  rather  than  by  a jury. 

Blakely  is  important  because  it  takes 
the  Apprendi  focus  off  the  maximum  sen- 
tence allowable  by  statute  - which  is  usually 
so  high  that  even  a very  harsh  sentence  will 
be  lower  than  that  - and  puts  it  on  the  facts 
actually  found  by  the  jury  to  be  true.  Under 
many  sentencing  systems,  the  prevailing 
practice  has  been  for  judges  to  ratchet  up 
sentences  based  on  facts  that  the  jury  never 
was  asked  to  determine  and  never  did  deter- 
mine. Thus,  although  Blakely  by  its  terms 
only  applies  in  Washington  State,  its  impli- 
cations are  potentially  so  far-reaching  that 
some  federal  courts  have  now  questioned 
the  constitutionality  of  the  U.S.  Sentencing 
Guidelines,  which  are  applied  to  every  sen- 
tence in  federal  court.  See,  e.g.,  United  States 
v.  Booker,  2004  U.S.  App.  Lexis  14223  (7th 
Cir.  7/9/04)  [holding  that  sentence  imposed 
in  excess  of  maximum  that  Guidelines  autho- 
rized violates  6th  Amendment];  United 
States  v.  Penaranda,  2004  U.S.  App.  Lexis 
14268  (2nd  Cir  7/12/04)  (enbanc)  [certifying 
constitutionality  of  Guidelines  to  Supreme 
Court  for  emergency  review]. 

Habeas  Hints 

1.  Make  sure  your  case  is  covered  by 
Crawford  or  Blakely  before  relying  on  ei- 
ther decision  in  a habeas  corpus  petition. 

Crawford  and  Blakely  are  both  very  de- 
fendant-friendly decisions,  and  their  potential 
effect  is  so  broad  that  there  has  been  consid- 
erable hoopla  about  them  in  the  media. 
However,  each  decision  has  strict  limitations, 
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so  look  before  you  leap  into  basing  a habeas 
corpus  claim  on  either  of  these  cases.  For  ex- 
ample, Crawford  excludes  only  “testimonial 
hearsay”,  which  requires  a formal  statement 
such  as  one  given  to  police  or  investigators; 
it  does  not  prohibit,  for  instance,  admissions 
a defendant  makes  to  friends  or  acquaintan- 
ces. As  for  Blakely,  it  has  no  application  at  all 
to  enhancements  for  prior  convictions  or 
“strikes”  (which  are  not  covered  by  Apprendi 
in  the  first  place),  and  it  will  have  very  limited 
application  in  states  like  California,  where  the 
facts  which  normally  enhance  a sentence  (for 
example,  great  bodily  inj  ury,  use  of  a weapon, 
etc.)  are  already  required  to  be  submitted  to 
the  jury.  In  short,  it’s  important  to  know  that 
both  of  these  cases  have  come  down,  but 
there’s  still  a good  chance  that  neither  applies 
to  your  own  situation. 

2.  If  your  case  does  involve  a Crawford 
or  a Blakely  issue,  be  prepared  to  prevent  or 
deal  with  retroactivity  problems  on  habeas 
corpus. 

The  “Teague  bar”,  see  Teague  v.  Lane, 
489  U.S.  288  (1989),  generally  prohibits  a 
habeas  corpus  petitioner  from  benefiting 
from  a “new”  rule  of  law  which  was  first  an- 
nounced by  the  Supreme  Court  after  the 
petitioner’s  conviction  and  sentence  became 
final  on  direct  appeal.  There  are  a couple  of 
exceptions  to  the  general  rule,  but  they  are 
applicable  only  in  very  rare  situations.  There- 
fore, I recommend  the  following  strategies 
on  state  habeas  corpus  or  on  a § 2255  mo- 
tion to  vacate  sentence  in  federal  court: 

a.  Do  whatever  you  can  to  attempt  to 
raise  your  claim  before  your  appeal  be- 
comes final. 

The  Teague  bar  only  kicks  in  where  the 
new  rule  relied  upon  on  habeas  came  into 
being  after  the  defendant’s  conviction  be- 
came final  on  direct  appeal.  A conviction 
becomes  final  after  the  defendant  has  gone 
through  one  round  of  appeals  in  state  court, 
has  lost  there,  and  has  either  been  denied 
review  on  Certiorari  (“Cert”)  in  the  U.  S.  Su- 
preme Court,  or  the  time  has  run  out  (90  days) 
within  which  to  apply  for  Cert.  Therefore,  if 
your  case  hasn’t  become  final  yet,  you 
should  do  everything  you  can  to  get  a 
Crawford  or  Blakely  claim  on  file  before  fi- 
nality occurs  and  the  Teague  bar  sets  in. 
Taking  California  state  prisoners  as  an  ex- 
ample, even  if  your  case  has  been  fully 
briefed  in  the  Court  of  Appeal  and  you’re 
waiting  for  a decision  there,  ask  your  lawyer 
to  file  a Supplemental  Brief  and  make  your 


Crawford  or  Blakely  claim  in  the  Court  of 
Appeal.  If  your  conviction  has  been  affirmed 
in  the  Court  of  Appeal,  raise  your  claim  in  a 
Petition  for  Review  to  the  California  Supreme 
Court.  If  your  Petition  for  Review  has  already 
been  filed  and  is  pending,  file  a Supplemen- 
tal Petition  for  Review.  If  your  Petition  for 
Review  has  been  denied  and  there’s  still  time 
to  file  a Cert  petition,  make  your  claim  there. 
Bottom  line:  If  you’ve  got  a Crawford  or 
Blakely  issue  and  there’s  still  time  to  raise  it 
before  your  conviction  becomes  final,  do  so. 

b.  Tying  to  get  around  the  non-retro- 
activity rule. 

If  your  conviction  has  already  become 
final  and  you  have  to  try  and  overcome  the 
Teague  bar  against  retroactive  application 
of  new  rules,  you’ll  be  fighting  an  uphill 
battle  to  have  a court  consider  any  claims 
based  on  Crawford  or  Blakely.  However, 
you  might  consider  the  following: 

First,  if  you’ve  got  a claim  based  on 
Blakely,  and  if  your  conviction  became  final 
between  August  of  2000  (when  Apprendi 
came  down)  and  June  of 2004  (when  Blakely 
was  announced),  you  could  label  your  claim 
as  one  based  on  Apprendi  rather  than  on 
Blakely,  on  the  basis  that  Blakely  didn’t  re- 
ally announce  a “new”  rule,  but  rather 
“clarified”  the  correct  meaning  of  Apprendi. 
That  way,  for  example,  if  your  conviction  be- 
came final  in  200 1 , 2002,  or  2003,  you  would 
be  able  to  rely  on  Apprendi,  since  Apprendi 
was  already  the  law  when  finality  occurred 
in  your  case.  Meanwhile,  when  you  make 
your  argument  now  on  habeas,  you  would 
argue  that  the  correct  way  to  interpret 
Apprendi  is  the  way  the  Supreme  Court  in- 
terpreted it  in  Blakely. 

Second,  on  a Crawford  claim,  you  could 
try  to  argue  that  Crawford  isn’t  really  a “new” 
rule,  but  rather  a clarifi- 
cation of  a very  old  rule 
that  goes  back  centuries, 
but  was  only  recently 
misinterpreted  in  Ohio  v. 

Roberts.  In  other  words, 
you  would  be  arguing 
that  the  6th  Amendment 
has  always  meant  that 
testimonial  hearsay  was 
inadmissible  absent  a 
prior  opportunity  to 
cross-examine  an  un- 
available witness,  and 
that  the  Teague  bar 
doesn’t  apply  because 
the  rule  in  Crawford  is 
not  “new”. 


Third,  you  can  monitor  Crawford  and 
Blakely  and  see  whether  some  court  down 
the  road  declares  them  retroactive.  A habeas 
claim  can  be  based  on  a new  rule  if  the  rule  is 
declared  to  be  “retroactive”,  and  at  least  on 
a first  .petition  for  habeas  corpus,  the  decla- 
ration of  retroactivity  can  come  from  any 
court;  it  doesn’t  have  to  be  the  Supreme 
Court,  as  would  be  required  if  you  were  fil- 
ing a second  or  third  (“successive”)  petition. 

Finally,  you  can  try  and  get  around  the 
Teague  bar  by  arguing  that  your  claim  is  an 
exception  to  Teague : either  because  the  new 
rule  you  are  relying  on  is  “substantive”  rather 
than  procedural,  or  because  the  rule  is  one 
that  effects  a “watershed”  change  in  criminal 
procedure.  Unfortunately,  these  arguments  have 
already  been  rej  ected  in  the  Apprendi  context  by 
the  Supreme  Court  in  Schim  v.  Summerlin,  1 24  S. 
Ct.  2519  (2004);  and  Crawford  claims  will  prob- 
ably meet  the  same  fate.  However,  note  that  in 
Summerlin,  the  Arizona  judge  had  already  made 
the  finding  in  question  beyond  a reasonable 
doubt.  Hence,  where  findings  are  made  only 
by  a preponderance,  you  can  still  argue,  based 
on  existing  precedent,  that  the  requirement 
that  all  sentencing  findings  be  made  beyond  a 
reasonable  doubt  should  be  retroactive  be- 
cause it  is  essential  to  accurate  fact-finding. 
See,  e.g.,  Ivan  v.  City  of  New  York,  407  U.S.  203 
(1972)  and  Hankerson  v.  North  Carolina,  432 
U.S.  233  (1977).  ■ 

Kent  Russell  specializes  in  habeas  corpus 
and  § 2255  motions.  He  is  the  author  of  the 
California  Habeas  Handbook  (4th  Edition: 
2003),  which  explains  habeas  corpus  and 
the  AEDPA.  The  book  can  be  purchased 
with  a check  or  money  order  for  $29  (com- 
plete, includes  1st  class  postage,  no  order 
form  needed),  directly  from  the  Law  Offices 
of  Russell  and  Russell,  2299  Sutter  Street, 
San  Francisco,  CA  94115. 
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Montana  BMPs  Are  Cruel  and  Unusual  Punishment 


The  Montana  Supreme  Court  held 
that  the  use  of  Behavior  Modifi- 
cation Plans  (BMPs)  and  the  living 
conditions  of  A-Block  (Max)  at  the  Mon- 
tana State  Penitentiary  (MSP)  constituted 
“an  affront  to  the  inviolable  right  of  hu- 
man dignity  possessed  by  [prisoners] 
and  that  such  punishment  constitutes 
cruel  and  unusual  punishment  when  it 
exacerbates  the  [prisoners’]  mental  health 
condition.” 

In  1 995,  Mark  Walker  was  convicted  in 
Montana  of  negligent  arson  and  felony  forg- 
ery. The  trial  court  sentenced  Walker  to  the 
Department  of  Corrections  (DOC)  for  five 
years,  but  suspended  the  entire  term  and 
placed  Walk ei'  on  probation.  Walker  violated 
his  probationary  terms  and  the  State  moved 
to  revoke  the  suspended  sentence. 

While  the  revocation  proceedings 
were  pending,  Walker  absconded.  He  was 
later  arrested  on  criminal  charges  in  Colo- 
rado. He  remained  confined  in  Colorado 
until  being  extradited  to  Montana  on  No- 
vember 6,  1998. 

At  the  time  Walker  committed  the 
Montana  Offenses,  in  1994;  he  “had  been 
diagnosed  with  Attention  Deficit  Hyper- 
active Disorder  (ADHD)”  and  “was  taking 
Ritalin.”  While  confined  in  Colorado, 
Walker  “was  diagnosed  with  Hebephrenic 
Schizophrenic  Disorder.  That  diagnosis 
was  later  changed  to  Bipolar  Disorder.” 
The  Colorado  DOC  prescribed  various 
medications  to  treat  Walker’s  mental  dis- 
order, including  “300  milligrams  of  Lithium 
three  times  a day  for  a total  of  900  milli- 
grams each  day.”  During  the  seven  months 
Walker  took  Lithium,  Colorado  DOC  “staff 
reported  that  his  mood  was  more  predict- 
able and  he  did  not  receive  any  major 
disciplinary  write-ups.” 

“Walker  is  six  feet  two  inches  tall.  Be- 
cause he  is  hypoglycemic,  Walker  has 
difficulty  keeping  on  weight.  . . . While  in- 
carcerated, his  weight  fluctuated  from  a high 
of  155  pounds  while  in  Colorado,  to  a low  of 
129  pounds  while  locked  down  in . . . (Max) 
at  MSR  In  addition,  Walker  is  legally  blind. 
The  vision  in  his  left  eye  measures  1/100, 
while  the  vision  in  his  right  eye  measures 
20/80.  Walker  does  not  have  peripheral  vi- 
sion. Besides  his  regular  corrective  lenses, 
Walker  uses  a ‘funnel  scopic  lens’  on  top  of 
his  glasses  which  acts  like  binoculars.” 

“Walker  also  suffers  from  a nystag- 
mus problem  which  makes  both  of  his  eyes 


by  Mark  Wilson 

twitch  constantly  and  forces  him  to  turn  his 
head  to  the  side  when  speaking  to  other 
people.  Also,  Walker’s  mode  of  speech  is 
‘pressured,’  meaning  that  his  speech  and 
thought  processes  are  so  rapid  that  it  is  dif- 
ficult to  keep  up  with  him.  A prison 
psychologist  described  Walker’s  thoughts 
as  coming  out  like  ‘a  fire  hose  rather  than  a 
garden  hose’  and  that  it  was  difficult  to  slow 
or  stop  the  stream  of  thought,  Tike  trying  to 
cap  a fire  hydrant  while  it’s  flowing.’” 

After  being  returned  to  Montana,  the 
trial  court  revoked  Walker’s  suspended  sen- 
tence and  ordered  him  to  serve  5 years  in  the 
custody  of  the  Montana  DOC.  He  was  trans- 
ferred to  MSP  on  February  5,  1999. 

Shortly  after  his  transfer  to  MSP,  Walker 
stopped  talcing  his  Lithium,  and  soon  thereaf- 
ter, his  “behavior  showed  a progressive 
decline.”  During  the  first  six  months  of  his  con- 
finement at  MSP,  “Walker  averaged  only  two 
severe  disciplinary  infractions  a month.”  In 
August,  199,  however,  he  was  moved  to  Max 
after  he  broke  a sprinkler  head.  “For  the  next 
six  months,  Walker  averaged  eleven  severe 
disciplinary  infractions  a month.”  Guards  re- 
ported that  “Walker  had  transformed  from  a 
timid  and  quiet  inmate  into  an  excited,  belliger- 
ent, hostile,  disruptive  and  suicidal  inmate.” 

While  in  Max,  Walker  refused  to  eat, 
“claiming  that  the  slot  that  his  food  was 
passed  through  was  filthy”  and  that  “toilet 
cleaning  tools  and  other  cleaning  supplies 
were  passed  through”  the  same  slot.  He 
“would  holler  for  hours,  sometimes  for  the 
entire  length  of  [a]  night  or  shift.”  He  was 
described  by  one  guard  as  “one  of  the  most 
disruptive  inmates  that  he  had  seen  in  five 
years  of  working  in  Max.  . . . Walker  would 
scream  all  night  long  and  . . . pound  continu- 
ously on  his  sink.” 

“Other  instances  of  Walker’s  disruptive 
behavior  consisted  of  spitting  on  officers;  cov- 
ering his  cell  walls  with  ketchup,  mustard  and 
mayonnaise;  throwing  his  food  tray  out  his 
food  slot  and  onto  the  floor;  covering  his  cell 
window  to  prevent  officers  from  seeing  in;  and 
purposely  flooding  his  cell.”  Walker  refused 
to  comply  with  direct  orders  and  guards  used 
pepper  spray  on  him  and  forcibly  removed  him 
from  cell  on  two  occasions.  Walker  attempted 
to  commit  suicide  on  October  7, 8,  and  1 2, 1 999, 
and  was  described  as  “a  chronic  risk  for  self- 
harm”  by  a prison  psychologist  following  the 
first  attempt. 

Guards  quickly  tired  of  Walker’s  behav- 
ior and  imposed  a series  of  BMPs,  which  “are 


prison  management  tools  using  ‘a  carrot-and- 
stick  approach’  of  withdrawing  and  returning 
privileges  based  on  conduct.  BMPs  are  sup- 
posed to  be  ‘a  tool  of  last  resort’  when  all 
other  options  for  discipline  have  been  ex- 
hausted. To  prevent  abuse,  BMPs  cannot  be 
initiated  by  a single  guard  and  are  supposed 
to  have  other  fail-safe  measures  in  place,  such 
as  review  by  mental  health  staff.” 

BMPs  are  used  only  in  the  A-Block  sec- 
tion of  Max,  which  is  designed  for  disciplinary 
punishment  and  where  prisoners  are  provided 
only  the  bare  necessities.  “Each  cell  has  a 
cement  bed,  a cement  table  or  desk,  a stain- 
less steel  sink,  a stainless  steel  toilet  and  a 
stainless  steel  plate  that  serves  as  a mirror.  . . 
. The  cell  has  an  intake  vent  and  an  exhaust 
vent  to  circulate  air.  The  cell  does  not  have  a 
window  to  the  outside,  so  no  natural  light 
enters  the  cell.  There  is  a single  light  fixture  in 
the  ceiling  and  the  guards  control  the  light- 
ing. The  light  remains  on  1 2 to  16  hours  a day. 
No  recreation  yard  time  is  allowed).]” 

BMPs  further  curtail  A-Block  conditions 
“and  are  designed  to  last  24  to  48  hours.  BMPs 
are  not  meant  to  be  therapeutic;  they  are  used 
as  a tool  to  manage  dangerous  behavior.  If  a 
BMP  continues  beyond  a week,  prison  men- 
tal health  services  are  supposed  to  conduct  a 
formal  review  of  the  plan.” 

While  in  Max,  Walker  was  subjected  to 
five  separate  BMPs  even  though  “Walker  did 
not  respond  well  to  progressive  discipline.” 
The  first  was  imposed  on  September  6,  1999 
after  he  flooded  his  cell.  It  lasted  six  days.  He 
was  placed  under  another  BMP  on  October  8, 
1999,  after  attempting  to  hang  himself  with  a 
sheet.  On  October  18, 1999,  following  a total 
of  four  suicide  attempts  between  October  7th 
and  12th,  Walker  “was  stripped  of  his  cloth- 
ing and  put  in  his  cell  naked.  He  was  not 
permitted  to  have  bedding  or  a pillow  and  the 
water  to  his  sink  and  toilet  were  turned  off. . . 
. Walker  was  given  a ‘space’ or  ‘suicide’ blan- 
ket consisting  of  two  wool  blankets  sewn 
inside  a canvas  cover.  Walker  remained  in  his 
cell,  naked,  with  only  his  suicide  blanket  for 
four  days.”  Additionally,  “Walker  was  not  al- 
lowed to  have  hot  meals.  Instead,  he  was 
provided  with  ‘finger  food’  - individually 
wrapped  slices  of  meat  and  cheese  served  with 
bread.”  Walker’s  mattress  was  not  returned 
to  him  until  October  22,  1999  and  he  did  not 
get  his  pillow  back  until  October  23, 1 999.  “On 
October  29,  1999,  after  eleven  days  of  being 
naked  in  his  cell.  Walker  received  underwear, 
coveralls,  and  thermal  underwear.” 


August  2004 


16 


Prison  Legal  News 


On  December  9, 1999,  MSP  officials  im- 
posed a third  BMP,  again  removing  Walker’s 
clothing  and  placing  him  in  his  cell  with  only 
his  underwear,  a suicide  blanket  and  a mat- 
tress for  six  days.  Walker’s  fourth  BMP  was 
imposed  on  January  1 , 2000,  for  writing  a threat- 
ening letter  to  MSP  staff.  “Once  again  Walker 
was  stripped  naked  and  only  given  a suicide 
blanket  to  keep  warm.  Again,  his  access  to 
water  was  restricted  and  he  was  given  only 
finger  foods.”  His  mattress  was  returned  to 
him  on  January  12,  2000.  His  pillow  was  re- 
turned the  next  day  but  his  clothing  was  not 
returned  until  January  15, 2000.  “MSP  records 
indicate  that  . . . mental  health  staff  did  not 
review  Walker’s  mental  health  status  every 
seven  days  as  required  by  prison  policy.”  The 
fifth  BMP  was  imposed  on  February  26, 2000 
because  he  “claimed  to  have  taken  some  pills 
in  another  suicide  attempt.  All  of  Walker’s 
clothing  and  bedding  were  taken  away.  Walker 
was  again  forced  to  sleep  naked  on  a concrete 
bunk  with  nothing  but  a suicide  blanket  for 
warmth  for  over  a week.”  This  BMP  did  not 
end  until  March  1 1, 2000. 

During  the  fourth  BMP,  Walker  dictated 
a pro  se  petition  to  a neighboring  prisoner, 
alleging  that  he  was  the  victim  of  cruel  and 
unusual  punishment  when  his  clothes  were 
taken  away,  he  was  housed  in  a cell  with  hu- 
man blood  and  waste,  he  was  forced  to  sleep 
naked  on  a concrete  slab  without  a mattress, 
his  food  was  served  in  an  unsanitary  manner, 
and  he  was  deprived  of  drinking  water.  The 
court  treated  the  petition  as  a writ  of  manda- 
mus and  ordered  the  appointment  of  counsel 
to  investigate  Walker’s  claims  and  file  a peti- 
tion for  appropriate  relief  if  warranted.  On 
March  24,  2000,  counsel  filed  a Petition  for 
Post  Conviction  Relief  alleging  irregularities 
in  Walker’s  sentencing.  On  March  26,  2000, 
counsel  filed  a Petition  for  Extraordinary  Re- 
lief alleging  that  MSP  had  subjected  Walker 
to  cruel  and  unusual  punishment.  The  two 
cases  were  eventually  consolidated  into  one 
post-conviction  proceeding.  The  District 
Court  found  that  Walker  had  not  met  his  bur- 
den of  proof  and  denied  all  relief. 

On  appeal,  the  Montana  Supreme  Court 
addressed  three  questions.  First,  the  Court 
held  that  Walker’s  appeal  is  not  moot  merely 
because  he  had  been  released  from  custody. 
The  court  found  that  the  case  was  not  moot 
because  “MSP  continues  to  use  BMPs  and 
there  is  no  doubt  that  they  could  again  be 
used  in  the  context  of  inmates  with  serious 
mental  health  problems,  such  as  Walker.” 
The  Court  also  found  that  “the  problems  in- 
volved could  otherwise  evade  review 
because  BMPs  are  intended  to  last  only  a 
few  days,  barely  enough  time  to  file  a com- 


plaint, let  alone  for  the  issue  to  come  before 
[the]  Court.”  Next,  the  Court  refused  to  ad- 
dress the  State’s  argument  that  the  District 
Court  erred  in  concluding  that  a post-con- 
viction relief  proceeding  was  an  appropriate 
proceeding  in  which  Walker  could  raise  is- 
sues about  the  conditions  of  his 
confinement.  The  Court  found  that  the  is- 
sue was  not  properly  before  the  Court 
because  the  State  failed  to  preserve  it  by 
raising  the  issue  by  way  of  cross-appeal. 
Finally,  the  Court  held  that  “BMPs  and  the 
living  conditions  on  A-Block  constitute  an 
affront  to  the  inviolable  right  of  human  dig- 
nity possessed  by  the  inmate  and  that  such 
punishment  constitutes  cruel  and  unusual 
punishment  when  it  exacerbates  the  inmate’s 
mental  health  condition.”  In  so  holding,  the 
Court  relied  heavily  on  the  testimony  of  Dr. 
Terry  Kupers,  a board-certified  psychiatrist 
and  expert  in  psychiatry,  forensic  psychia- 
try and  mental  illness  in  prison.  [Dr.  Kupers 
has  written  an  excellent  book  called  Prison 
Madness:  The  Mental  Health  Crisis  Behind 
Bars  which  is  available  through  PLN] 

JTie  Court  concluded  that  the  Montana 
“Constitution  forbids  correctional  practices 
which  permit  prisons  in  the  name  of  behavior 
modification  to  disregard  the  innate  dignity 
of  human  beings  especially  in  the  context  of 
those  persons  who  suffer  from  serious  men- 
tal illness.  We  cannot  sanction  correctional 
practices  that  ignore  and  exacerbate  the  plight 
of  mentally  ill  inmates  like  Walker,  especially 
when  that  inmate  is  forced  to  rely  on  the  prison 
for  his  care  and  protection.” 

The  Court  remanded  “to  the  District 
Court  for  entry  of  an  Order  requiring  MSP 
to  conform  the  operation  of  its  administra- 
tive segregation  units  to  the  requirements 
of  [the  Court’s]  Opinion  and  to  report,  in 
writing  to  that  court  within  1 80  days  as  to 
the  actions  taken.”  It  also  authorized  the 
District  Court  to  order  inspections  or  other 
remediation  as  necessary. 

Several  days  after  the  Court’s  decision, 
Montana  Senate  President  Bob  Keenan,  who 
heads  the  Mental  Health  Oversight  Commit- 
tee predicted  the  decision 
would  have  wide  ramifica- 
tions. “This  is  a landmark 
decision,”  said  Keenan. 

“I’m  glad  to  see  the  Su- 
preme Court  recognize  that 
people  with  severe  mental 
illness  just  can’t  snap  out 
of  it.”  Sunday  Rossberg, 
one  of  Walker’s  attorneys 
was  also  pleased  that  the 
decision  would  improve 
prison  conditions.  “They 


treated  these  people  worse  that  1 would  treat 
a dog,”  she  said. 

Of  course,  prison  officials  were  anything 
but  pleased,  issuing  a fiery  response  to  the 
ruling,  calling  it  an  inappropriate  intrusion 
into  prison  operations.  Prison  officials  even 
claimed  that  the  American  Civil  Liberties 
Union  (ACLU)  endorsed  the  BMPs  that  the 
Court  condemned  as  inhumane.  The  ACLU, 
however,  denied  this  claim,  stating  that  it  had 
never  reviewed  the  BMPs. 

“The  experts  never  endorsed  stripping  a 
man  who  is  mentally  ill  for  weeks  at  a time,” 
said  Eric  Balaban,  an  attorney  with  the  ACLU’s 
National  Prison  Project  in  Washington  D.C. 
“The  experts  didn’t  endorse  allowing  Mr. 
Walker  to  deteriorate  (Mentally)  to  the  point 
of  having  dozens  of  disciplinary  reports  that 
are  seemingly  due  to  mental  illness.” 

MSP  officials  ultimately  refused  to  dis- 
continue using  BMPs.  “I’ve  got  limited 
resources  as  to  what  I can  do  with  people  in 
a locked-up  environment.”  Said  MSP  War- 
den Mike  Mahoney.  He  said  he  doesn’t  read 
the  court  decision  as  forbidding  the  use  of 
all  behavior  management  tools  in  every  in- 
stance. “On  a case-by-case  basis,  if  we  deem 
the  inmate’s  conduct  is  a risk  to  himself  or 
others,  and  ultimately  to  the  safety  of  the 
institution,  the  Supreme  Court  is  indicating  I 
should  still  have  some  latitude,”  claimed 
Mahoney.  The  DOC’s  counsel,  Diana  Koch, 
took  a similar  position  with  the  district  court 
on  remand,  proposing  several  meaningless 
changes  that  would  allow  the  continued  use 
of  BMPs.  She  said  she  believed  the  changes 
that  would  allow  the  prison  “to  walk  a tight- 
rope” between  maintaining  order  and 
maintaining  person  dignity  of  prisoners. 
Rossberg  disagrees.  “This  is  just  a slight 
change,  its  not  going  to  help  those  who  are 
mentally  ill,”  she  said.  “It’s  like  the  fox  watch- 
ing the  henhouse.”  See:  Walker  v.  State,  68 
P.3d  872  (Mont.  2003).® 

Additional  Sources:GYe«t  Falls  Tribune, 
Billings  Gazette,  Missoulian,  Helena  Inde- 
pendent Record 
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Illinois  Appeals  Court  Overturns  Warden’s 
Reckless  Homicide  Convictions 

by  Matthew  T.  Clarke 


Near  midnight  on  the  night  of  Octo- 
ber 14,  2000,  a state-owned  car 
driven  by  William  Barham,  Warden  of  the 
Shawnee  Correctional  Center,  spun  off  a road 
and  down  an  embankment,  where  its  pas- 
senger side  collided  with  a tree.  Jerry  Isom, 
another  Illinois  Department  of  Corrections 
(DOC)  employee,  was  fatally  injured. 

Prior  to  the  accident,  Barham  and  Isom 
had  driven  the  DOC  Director  to  a fund  raiser 
at  Southeastern  Illinois  College  and  to  an 
airport.  They  then  joined  other  DOC  employ- 
ees at  a bar.  Barham  admitted  to  drinking 
about  two  beers.  Other  DOC  employees 
agreed.  Bar  employees  put  the  number  he 
ordered  at  8 or  9.  A serum  blood  alcohol  test 
performed  on  a sample  taken  at  least  2 hours 
after  the  wreck  indicated  a blood  alcohol 
level  of  between  0.088  and  0.077  g/dl  3 at 
that  time  according  to  the  state’s  expert,  a 
woman  with  a degree  in  zoology  who  was 
certified  to  conduct  alcohol  and  drug  test- 
ing on  biological  samples  and  who  had 
completed  the  Illinois  State  Police  toxicol- 
ogy training  program  and  advanced  courses 
in  biology  and  chemistry.  A blood  alcohol 
test  taken  12  hours  later  showed  0.046  g/ 
dl3.  The  judge  used  a metabolism  rate  of 
0.010/hour  (the  lower  end  of  the  range  given 
by  the  expert)  to  calculate  a minimum  blood 
alcohol  level  of  0.081  g/dl 3 at  the  time  of 
the  accident  using  retrograde  analysis. 

Other  experts  estimated  the  speed  of  the 
vehicle  at  73  mph  before  the  spinout,  52  mph 
when  it  left  the  road  and  5 1 mph  when  it  hit 
the  tree.  The  vehicle’s  sensing  module 
showed  a speed  of  76  mph  about  five  sec- 
onds before  air  bag  deployment  and  52  mph 
at  deployment. 

In  a bench  trial  Barham  was  found  guilty 
of  two  counts  of  reckless  homicide  and  sen- 
tenced to  four  years  in  prison  with  additional 
mandatory  supervised  release.  Barham  ap- 
pealed. 

The  appeals  court  held  that  the  blood 
alcohol  expert  was  not  proven  to  be  quali- 
fied to  perform  retrograde  analysis  or  testify 
to  its  validity.  The  judge  was  also  not  quali- 
fied to  perform  such  an  analysis. 
Furthermore,  there  was  conflicting  evidence 
on  how  many  beers  Barham  drank  and  no 
one  testified  that  he  had  glassy  eyes  or  was 
otherwise  impaired  by  alcohol.  Therefore, 
there  was  no  evidence  showing  that 
Barham’s  blood  alcohol  level  exceeded  the 


legal  maximum  at  the  time  of  the  accident  or 
impaired  his  ability  to  drive. 

The  appeals  court  also  held  that  the 
state  failed  to  introduce  evidence  that 
Barham  was  operating  his  vehicle  at  an  un- 
safe speed  at  the  time  of  the  accident. 
Evidence  was  introduced  that  Barham  was 
driving  at  a curve  on  a nineteen-foot-wide 
two-lane  highway  that  was  dry.  However, 
despite  the  fact  of  a state-wide  speed  limit 
of  55  mph  on  such  highways,  the  state  failed 
to  introduce  evidence  of  the  speed  limit  or 
maximum  safe  speed  at  that  curve. 

Therefore,  the  state  failed  to  prove  that 
Barham  acted  recklessly  in  operating  his  ve- 
hicle at  76  mph.  According  to  the  appeals 
court,  excessive  speed  alone  does  not  prove 
recklessness.  It  requires  “excessive  speed 


On  November  6, 2003,  a federal  jury 
in  Austin,  Texas  awarded  a former 
prison  guard  $275,000  in  his  racial  discrimi- 
nation suit  against  the  Texas  Department 
of  Criminal  Justice  after  determining  that  his 
race  was  a substantial  or  motivating  factor 
in  his  firing.  The  awarded  consisted  of 
$200,000  in  compensatory  damages  and 
$75,000  in  back  pay. 

While  employed  at  the  Dominguez 
State  Jail  in  Bexar  County,  Texas,  Dennis  K. 
McFadden,  an  African-American,  injured 
his  wrist  while  attempting  to  defend  an- 
other guard  against  a prisoner  at  the  state 
jail.  February  2,  2001,  which  was  several 
months  later,  McFadden  attempted  to  re- 
turn to  work,  providing  prison  officials  with 
a letter  from  his  doctor  approving  his  re- 
turn to  light  duty.  Prison  officials  were  not 
satisfied  and,  according  to  McFadden,  de- 
manded more  detailed  documentation 
within  8 hours.  McFadden  was  fired  shortly 
thereafter. 

McFadden’s  doctor,  Paul  D.  Pace,  who 
sees  150  to  200  patients  daily,  wrote  in  a 
letter  dated  February  28, 200 1 , that,  “To  sim- 
ply walk  in  and  get  paperwork  without  an 
appointment  is  very  difficult  to  impossible.” 

McFadden,  45,  said  that  prison  officials 
were  making  up  rules  that  applied  to  no  one 
else.  “The  bottom  line  is  that  they  really 


combined  with  other  circumstances  that  would 
indicate  a conscious  disregard  of  a substantial 
risk  likely  to  cause  death  or  great  bodily  harm 
to  others  such  that  a reasonable  person  would 
act  differently  under  the  same  circumstances.” 

Apparently,  when  it  comes  to  wardens, 
excessive  speed  combined  with  alcohol,  a 
curve,  a crushed  car,  and  fatally-injured  man 
is  still  insufficient.  Having  thrown  out  all  of 
the  evidence  against  Barham,  the  appeals 
court  ordered  the  conviction  reversed  and 
dismissed  with  prejudice  for  lack  of  evidence. 
See:  People  v.  Barham,  337  lll.App.  3d  1121, 
788  N.E.2d  297,  (111.  App.  Ct,  2003).  On  Octo- 
ber 7, 2003,  the  Illinois  supreme  court  denied 
review  in  the  case.  | 

Additional  source:  Associated  Press 


just  wanted  to  get  rid  of  me,”  he  said. 
McFadden  then  filed  suit  in  federal  court 
under  Title  VII  claiming  he  was  discharged 
due  to  his  race.  He  also  claimed  prison  offi- 
cials retaliated  against  him  after  he  filed  a 
workers’  compensation  claim. 

Prison  officials  claimed  that  McFadden, 
a 10-year  veteran  of  the  prison  system,  was 
fired  not  because  of  his  race,  but  because  he 
had  failed  to  provide  proper  documentation 
and  that  this  policy  violation  was  his  third  in 
a 12-month  period. 

According  to  evidence  introduced  by 
McFadden’s  attorneys,  5 other  guards  had 
also  sustained  3 policy  violations  in  a 12- 
month  period.  Four  of  the  five — all  of  them 
minorities — were  fired.  The  fifth  guard,  a 
white  man,  was  not  fired,  but  allowed  to  trans- 
fer to  another  prison. 

“I  think  the  verdict  speaks  very  loudly 
and  very  clearly  about  the  evidence  (the  jury) 
heard  and  saw,”  said  Anthony  Sanchez, 
McFadden’s  San  Antonio  lawyer.  The  jury 
deliberated  six  hours  before  returning  its 
unanimous  verdict.  See:  McFadden  v. 
Texas  Department  of  Criminal  Justice, 
USDC  WD  TX,  Case  No.  SA-02-CA- 
0240WWJ.  ■ 

Sources:  San  Antonio  Express  News,  Verdict 
Search  Texas  Reporter. 


Former  Texas  Prison  Guard  Awarded 
$275,000  in  Race  Discrimination  Suit 
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Local  Officials  Tell  Prisoners:  “You  don’t  live  here” 

by  Peter  Wagner 


Many  prison  town  officials  are 
quick  to  claim  prisoners  as  resi- 
dents when  the  Census  Bureau  comes  to 
town,  but  prisoners  report  that  this  is  the 
only  time  these  officials  are  so  welcoming. 

The  Census  Bureau  counts  the  nation’s 
mostly  urban  prisoners  as  if  they  were  resi- 
dents of  the  prison  town.  When  the  Census’ 
only  purpose  was  to  count  the  total  popula- 
tion of  each  state  for  purposes  of  apportioning 
Congress,  this  procedure  might  have  made 
sense.  Today,  when  this  data  is  used  for  state 
legislative  redistricting,  the  method  is  an  out- 
dated relic  that  distorts  the  size  of  communities 
within  the  same  state.  Previous  articles  in  PLN 
have  discussed  the  theoretical  rationale  for 
defining  residence  based  on  the  place  you  will- 
ingly choose  to  be  and  argued  that  since 
prisoners  are  moved  to  prison  against  their  will, 
their  residence  is  unchanged.  In  prior  columns, 
Ive  noted  that  most  states  have  constitutional 
clauses  and  statutes  that  define  residence  for 
electoral  purposes  as  to  exclude  prisons. 

This  article  explores  how  communities 
with  prisons  conceive  of  prisoner  residence. 
In  the  cases  where  the  Census  Bureau  erred 
and  placed  the  prison  in  the  wrong  rural  town, 
the  town  with  the  prison  frequently  com- 
plained. But  outside  of  the  Census,  do  local 
officials  consider  prisoners  to  be  residents 
of  the  town?  Are  there  local  services  that  are 
available  only  to  residents  that  prisoners  are 
denied  on  the  basis  that  the  prisoners  are 
not  residents?  To  find  out,  I placed  classi- 
fied ads  in  publications  that  prisoners  read 
and  was  flooded  with  responses.  Many  pris- 
oners were  intrigued,  but  stumped. 

This  letter  was  typical:  “Albion  State 
Penitentiary  [where  I am  incarcerated]  is  so 
far  out  in  the  woods,  in  the  extreme  north- 
west corner  of  Pennsylvania,  it  is  known  as 
Far  B Yon. ...  I’d  be  pleased  to  help  ...  but  I 
have  no  idea  what  organizations  or  types  of 
services  to  request  assistance  for.” 

By  virtue  of  their  incarceration,  prison- 
ers are  not  able  to  visit  the  local  parks  or 
discuss  the  affairs  of  the  day  in  the  town 
square,  but  my  correspondents  did  identify 
two  local  services  applicable  only  to  resi- 
dents but  denied  to  them:  the  local  library 
and  the  court  system. 

Books  for  the  homebound  but  not  the 
cellbound 

The  Casa  Grande  Arizona  Public  Library 
serves  the  town  of  Florence,  Arizona  where 


12,000  of  the  17,000  population  is  incarcer- 
ated. 

Florence  is  hyper-aware  of  the  Census 
issue,  as  it  aggressively  annexed  the  pris- 
ons in  order  to  claim  their  population.  But 
can  the  prisoners  share  in  the  benefits  their 
“residence”  gave  the  town?  The  library  was 
gracious  enough  to  consider  my  correspon- 
dent “technically  eligible  for  library  services” 
but  they  refused  to  ship  him  books  by  mail 
or  to  make  other  arrangements  as  they  re- 
quire patrons  to  be  physically  present  at  the 
library  to  check  out  books. 

An  exception  is  made,  of  course,  for 
“ those  local  residents  who  are  homebound ” 
(emphasis  added). 

Closing  the  courthouse  door 

Another  right  frequently  denied  to  pris- 
oners on  the  basis  of  residence  is  the  use  of 
the  local  court  system  for  divorce  in  New 
York,  Michigan  and  Missouri.  County  gov- 
ernments typically  must  pay  the  costs  for 
indigent  proceedings,  so  there  is  an  eco- 
nomic pressure  to  push  the  case  elsewhere. 

This  is  despite  Supreme  Court  Justice 
Blackmun’s  admonition  that  “inasmuch  as 
one  convicted  of  a serious  crime  and  impris- 
oned usually  is  divested  of  the  franchise, 
the  right  to  file  a court  action  stands  as  his 
most  fundamental  political  right,  because  it 
is  preservative  of  all  rights.”  See:  Hudson  v. 
McMillian,  503  US  1, 15  (1992). 

When  prisoners  in  Washington  County, 
New  York  seek  an  indigent  divorce  in  the 
local  courts,  they  are  refused  with  the  in- 
struction to  file  “in  the  county  in  which  you 
lived  prior  to  incarceration.”  This  is  true  even 


if  the  marriage  itself  took  place  in  the  prison 
county. 

Conclusion 

Prisons  are  in  many  ways  like  a large  ho- 
tel. They  offer  some  degree  of  employment  to 
the  surrounding  community  and  the  people 
sleeping  there  consume  a fair  amount  of  water 
and  other  utilities.  Unlike  prisoners,  though, 
people  staying  in  hotels  on  Census  day  are 
counted  at  home,  but  that’s  not  the  only  dif- 
ference. Hotel  guests  are  encouraged  to  find 
new  ways  to  participate  in  and  develop  the 
outside  community  beyond  the  hotel  walls. 

That’s  the  last  thing  the  prison  commu- 
nity wants.  Towns  with  prisons  may  to 
varying  degrees  choose  to  have  a prison 
within  their  borders,  but  these  towns  do  not 
consider  the  prisoners  to  be  residents  of  their 
community.  Instead  of  continuing  an  out- 
dated conception  of  prisoner  residence,  the 
Census  Bureau’s  statistical  portrait  of  our 
communities  should  match  how  the  people 
actually  view  their  communities.  Prisoners 
should  be  counted  at  home.  | 

Sources:  This  article  could  not  have  been 
written  without  the  assistance  of  the  numer- 
ous prisoners  who  sent  in  correspondence 
and  answered  my  many  requests  for  further 
documentation.  1 am  also  very  appreciative 
of  the  many  publications  that  ran  a small  clas- 
sified ad  for  the  project  last  year. 

Peter  Wagner  is  Soros  Justice  Fellow  at  the 
Prison  Policy  Initiative  and  this  article  was 
reprinted  with  permission  from 
prisoner softhecensus.  org. 


LEGAL  NOTICE 

INNOCENT  PROJECT 
OF  EXPRESS  LEGAL  SERVICES 
IS  ACCEPTING  CRIMINAL  CASES  FOR  REVIEW 

• Are  you  innocent  of  the  crime  for  which  you  were  convicted? 

• Were  you  rendered  ineffective  assistance  of  counsel  that 
resulted  in  being  convicted? 

If  you  answer  YES  to  either  of  the  above  questions, 
send  a SASE  for  a free  assessment  form. 

EXPRESS  LEGAL  SERVICES 
Executive  Center 
1088  Bishop  Street,  Ste  903 
Honolulu,  HI  96813 
email:  innocencehawaii2002@yahoo.com 
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CCA  Medical  Contract  Doesn’t  Violate  8th  Amendment 


The  Sixth  Circuit  Court  of  Appeals 
has  vacated  an  injunction  holding 
a contract  between  Corrections  Corpora- 
tion of  America  (CCA)  and  a private 
doctor;  Dr.  Robert  B.  Coble,  was  uncon- 
stitutional. The  contract  at  issue  required 
Dr.  Coble  to,  among  other  things,  “deter- 
mine the  existence  of  medical 
emergencies”  and  reduce  CCA’s  medical 
costs  at  Tennessee’s  South  Central  Cor- 
rectional Center  (SCCC).  If  Dr.  Coble 
reduced  medical  costs,  he  received  mon- 
etary incentives. 

After  SCCC  prisoner  Anthony  Bow- 
man died  of  complications  from  sickle  cell 
anemia  on  January  5,  1996,  his  mother, 
Patricia  Bowman,  sued  under  42  U.S.C.  § 
1983,  alleging  the  contract  constituted 
deliberate  indifference  to  Anthony’s  se- 
rious medical  needs.  The  evidence 
showed  that  despite  SCCC’s  prison 
population  increasing  by  200  prisoners, 
Dr.  Coble  reduced  CCA’s  medical  cost 
per  prisoner  per  day  from  above  $3.07 
to  as  little  as  $1.46.  A jury  entered  a 
verdict  for  the  defendants.  The  Tennes- 
see district  court,  however,  held  the 
contract  was  unconstitutional,  entered 


injunctive  relief  to  prevent  carrying  out 
the  contract,  and  awarded  Bowman  attor- 
ney fees  for  prevailing  on  this  issue.  See: 
Bowman  v.  Corrections  Corp.  of  America, 
188  F.  Supp.  2d  870  [PL/VJuly  2001,  pg. 
10].  Both  parties  appealed. 

The  Sixth  Circuit  found  that  sufficient 
evidence  was  presented  at  trial  to  support 
the  jury’s  verdict,  so  it  affirmed  that  ver- 
dict. The  Court  then  turned  to  the  validity 
of  the  entry  of  injunctive  relief  and  award 
of  attorney  fees. 

Because  Anthony  died,  the  district 
court  noted,  “it  is  clearly  arguable  that  any 
claim  for  injunctive  relief  is  moot.”  The 
Sixth  Circuit  said  the  “test  for  mootness 
is  whether  the  relief  sought  would,  if 
granted,  make  a difference  to  the  legal  in- 
terests of  the  parties.”  The  Court  held 
that  “[gjiven  the  fact  Anthony  is  dead; 
any  claim  for  injunctive  relief  is  moot.” 
Moreover,  this  action  is  not  a class  action 
that  would  preserve  the  claims  even  if  it 
would  serve  the  prisoners  at  SCCC. 

The  Court  further  held  Bowman  had 
no  standing  to  obtain  the  injunctive  relief 
here.  Standing  for  an  injunction  requires 
a showing  that  “1)  she  has  suffered  an 


‘injury  in  fact’  that  is  concrete,  particular- 
ized, and  actual  or  immanent;  2)  the  injury 
is  fairly  traceable  to  the  conduct  of  the 
defendants  and;  3)  the  requested  relief 
would  likely  redress  the  injury  suffered.” 
The  Court  held  Bowman  cannot  meet  the 
third  requirement. 

Bowman  argued  that  Helling  v. 
McKinney,  113  S.Ct.  2475  (1993)  provides 
a basis  for  the  injunction.  That  Court  held 
“[i]t  would  be  odd  to  deny  an  injunction 
to  inmates  who  plainly  proved  an  unsafe, 
life-threatening  condition  in  their  prison 
on  the  ground  that  nothing  had  yet  hap- 
pened to  them.”  The  Sixth  Circuit  held 
that  while  this  case  would  have  been  rel- 
evant if  Anthony  were  still  alive  or  if  there 
had  been  other  prisoners  who  were  par- 
ties and  would  still  have  been  subject  to 
the  medical  contract  at  issue  here,  that  is 
not  the  situation  here,  thus,  no  standing 
for  an  injunction  exists. 

Accordingly,  the  court  vacated  the  in- 
j unction  and  the  award  of  attorney  fees 
because  Bowman  is  no  longer  a prevail- 
ing party.  See:  Bowman  v.  Corrections 
Corporation  of  America,  350  F.3d  537  (6th 
Cir.  2003).  ■ ' 


No  Qualified  Immunity  for  Florida  Jail  Guards  in  Prisoner  Murder 


The  U.S.  Eleventh  Circuit  Court  of 
Appeals,  in  a case  involving  a 
Florida  pre-trial  detainee’s  death  at  the  hands 
of  a mentally  ill  co-prisoner,  affirmed  denial 
of  qualified  immunity  to  two  guards  at  the 
North  Broward  Detention  Center  (NBDC)  in 
Ft.  Lauderdale,  but  reversed  denial  of  quali- 
fied immunity  to  four  jail  supervisors. 

Following  a fight  with  his  father  and  in- 
voluntary hospitalization,  Peter  Cottone,  Jr., 
was  jailed  in  the  NBDC’s  Unit  1 , which  houses 
mentally  ill  prisoners,  on  March  14, 1999.  On 
March  1, 1999,  Widnel  Charles,  a schizophre- 
nia patient  with  known  violent  tendencies, 
assaulted  a fellow  prisoner  while  being  booked 
at  the  Broward  County  Jail.  On  March  6, 1999, 
Charles  was  transferred  to  NBDC.  On  April  1, 
1999,  a staff  psychiatrist  determined  Charles 
was  stable,  reduced  his  psychotropic  medica- 
tion, and  on  April  6, 1999,  transferred  Charles 
to  Unit  1 with  Cottone  and  Albert  St.  Hubert. 


Handbook  for  the  Wrongly  Convicted 

Self-help  manual  explains  how  Michael 
Pardue  was  freed  after  28  yrs  in  prison. 
108  pgs.  $15.  Stamps  OK:  Justice  Denied, 
PO  Box  881,  Coquille,  OR  97423  (softcover) 
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Unit  1 had  three  cells,  with  one  prisoner 
per  cell,  but  the  doors  were  not  locked.  On 
April  7, 1999,  Charles,  in  the  midst  of  a schizo- 
phrenic episode,  entered  Cottone ’s  cell, 
assaulted  him,  and  strangled  him  with  shoe- 
laces, killing  him.  Although  surveillance 
cameras  covered  the  three  cells,  guards  Jo- 
seph D’Elia  and  George  Williams,  were 
allegedly  playing  a computer  game  rather 
than  monitoring  the  cameras. 

Cottone ’s  estate  and  his  father  sued 
Broward  County  Sheriff  Kenneth  C.  Jenne,  II, 
D’Elia,  Williams,  andNBDC  supervisors  Patrick 
Tighe,  Dwight  St.  Claire,  Delores  Watson,  and 
Barbara  Law  under  42  U.S.C.  §1983.  Plaintiffs 
alleged  that  D’Elia  and  Williams  violated 
Cottone’s  Eighth  Amendment  rights  by  “reck- 
less indifference  toward  a substantial  risk  of 
serious  ...  harm,”  and  that  the  remaining  de- 
fendants failed  to  train  and  supervise  guards. 
Defendants  moved  to  dismiss  under 
Fed.R.Civ.Proc.  12(b)(6)  on  grounds  of  quali- 
fied immunity.  The  district  court  denied  the 
motion,  and  Defendants  appealed. 

Because  it  was  undisputed  that  Defen- 
dants were  acting  within  their  discretionary 
authority.  Plaintiffs  had  to  prove  Defendants 
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were  not  entitled  to  qualified  immunity.  Citing 
Hope  v.  Pelzer,  122  S.Ct.  2508, 2513  (2002),  and 
Saucierv.  Katz,  533  U.S.  194, 201  (2001),  the 
appeals  court  held  that  D’Elia  and  Williams 
knew  that  Charles  posed  an  “objectively  sub- 
stantial risk  of  serious  harm  to  prisoners.”  The 
facts  alleged  in  the  complaint  demonstrated 
that  Williams  and  D’Elia  responded  to  that  risk 
“in  an  objectively  unreasonable  manner,”  vio- 
lating Cottone’s  constitutional  rights, 
resulting  in  his  death.  D’Elia  and  Williams  were 
properly  denied  qualified  immunity. 

The  supervisors,  however,  were  entitled 
to  qualified  immunity.  Broward  County  Jail 
and  NBDC  were  then  under  a consent  de- 
cree that  regulated,  among  other  things, 
supervision  of  mentally  ill  prisoners.  The 
complaint’s  allegations,  however,  failed  to 
show  that  the  supervisors  failed  to  train  or 
adequately  supervise  guards.  The  consent 
decree  was  followed,  but  the  guards  failed 
in  their  duties. 

The  district  court  denial  of  qualified  im- 
munity was  affirmed  in  part,  reversed  in  part, 
and  remanded  for  further  proceedings.  This  is 
not  a final  ruling  on  the  merits.  See:  Cottone  v. 
Jenne,  326  F.3d  1352  (1 1th  Cir.  2003).  ■ 
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New  Jersey  Civil  Commitment  Hearings  Secret,  Biased 

by  Michael  Rigby 


The  growing  trend  of  keeping  sex  of- 
fenders confined  even  after  they 
have  completed  their  prison  sentences  has 
taken  a bizarre  turn  for  the  worse  in  New 
Jersey,  where  civil  commitment  proceedings 
are  held  in  secret — the  records  sealed — and 
sex  offenders  are  re-imprisoned  with  none 
of  the  safeguards  of  a criminal  prosecution. 

In  recent  years  a number  of  states  have 
enacted  laws  allowing  the  perpetual  impris- 
onment of  sex  offenders  through  a civil 
commitment  process.  Through  these  pro- 
ceedings, those  deemed  a threat  to  public 
safety  can  be  held  indefinitely. 

Currently  16  states  have  civil  commit- 
ment laws  on  the  books,  including  New 
Jersey,  which  in  1998  passed  the  Sexually 
Violent  Predator  Act.  Under  the  SVPA,  any 
prisoner  who  has  ever  been  convicted  of  a 
sex  crime  and  is  found  to  have  a “mental 
abnormality  or  personality  disorder”  making 
him  or  her  likely  (or  thought  to  be  likely)  to 
re-offend,  can  be  involuntarily  committed. 

Candidates  for  commitment  in  New  Jer- 
sey are  identified  by  the  Department  of 
Corrections  (DOC)  shortly  before  they  are 
to  be  released.  The  attorney  general’s  office 
then  screens  the  cases  and  pursues  commit- 
ment for  about  45%  of  those  referred,  said 
assistant  attorney  general  Barbara  Waugh, 
who  supervises  the  cases. 

According  to  Waugh,  the  DOC  has  no 
written  guidelines  for  the  screening  process. 
Affected  prisoners  have  filed  a class-action 
lawsuit  contending  that  the  process  is  arbi- 
trary. 

The  hearings  are  held  at  the  Northern 
Regional  Unit  (NRU),  in  Keamy,  New  Jersey, 
one  of  two  maximum-security  prisons  hous- 
ing 287  “sexually  violent  predators.”  They  are 
based  on  civil  commitment  proceedings  for 
the  mentally  ill,  which  usually  focus  on  the 
patient’s  present  state  of  mind  and  don’t  con- 
sider past  crimes.  Criminal  history  is  a central 
focus  of  the  NRU  hearings,  however,  as  au- 
thorities attempt  to  uncover  the  offenders’ 
thoughts  and  behavior  in  an  impossible  effort 
to  predict  future  dangerousness. 

In  some  states  the  commitment  hearings 
are  open  and  resemble  a criminal  trial,  some- 
times lasting  for  weeks.  Hearings  at  NRU, 
however,  are  shrouded  in  secrecy  and  may 
last  less  than  a day.  For  confidentiality  rea- 
sons, the  offenders’  names  are  never  made 
public — a ludicrous  proposition  considering 
that  the  names  of  convicted  sex  offenders 
are  routinely  entered  into  public  databases 


and  prominently  displayed  in  newspapers 
and  on  the  internet. 

All  commitment  cases  are  handled  by 
two  Superior  Court  judges;  the  decisions 
sealed  to  prevent  public  scrutiny.  Moreover, 
prisoners  wanting  to  contest  the  state’s  find- 
ings are  routinely  denied  expert  witnesses. 

Since  authorities  are  trying  to  assess 
the  person’s  state  of  mind,  even  information 
that  would  normally  be  barred  in  a criminal 
trial  is  admissible,  including  hearsay  evi- 
dence, outdated  police  and  psychiatric 
reports,  statements  made  in  therapy,  and 
personal  writings. 

The  Kafkaesque  nature  of  these  pro- 
ceedings has  drawn  criticism  from  some 
unlikely  sources,  including  those  who  backed 
the  bill.  John  Kip  Cornwell,  a Seton  Hall  Uni- 
versity law  professor  who  testified  in  favor 
of  the  SVPA  and  still  supports  it,  worries  that 
hearings  place  too  much  emphasis  on  the 
offender’s  criminal  history,  “and  then  once 
you’re  in,  it’s  tough  to  get  out.” 

Cornwell  is  rightly  concerned.  Of  the  302 
committed  in  the  last  5 years  only  1 1 have 
been  freed,  and  those  for  unknown  reasons. 
The  DOC  has  recommended  none  for  re- 
lease. 

Other  critics  contend  that  the  proceed- 
ings are  unfairly  biased,  providing  no  legal 
protections  and  vague  diagnoses.  For  ex- 
ample, one  common  diagnosis,  “personality 
disorder,  not  otherwise 
specified,”  could  apply  to 
“anybody  who’s  interest- 
ing,” said  forensic 
psychologist  Dr.  Timothy 
P.  Foley,  who  has  testified 
for  both  sides  in  commit- 
ment hearings.  “I  would 
diagnose  myself  with  per- 
sonality disorder,  [not 
otherwise  specified].” 

A number  of  people 
familiar  with  the  commit- 
ment process  said  that 
prosecutors  sometimes 
shop  for  psychiatric 
opinions,  provide  exag- 
gerated, even  false 
testimony,  and  that  in 
many  cases  swamped 
public  defenders  have  no 
time  to  organize  an  effec- 
tive defense.  [Editor’s 
Note:  Just  like  criminal 
cases.] 


To  get  a temporary  commitment  order, 
the  state  needs  two  medical  recommenda- 
tions. Dr.  Gerald  Groves,  a psychiatrist  who 
provided  some  of  them,  said  that  on  occa- 
sion, if  he  did  not  recommend  commitment, 
“the  institution  might  go  find  another  psy- 
chiatrist who  would  be  willing  to  commit.” 

Criminologist  Margaret  Smith,  one  of 
the  few  outsiders  who  have  attended  hear- 
ings at  NRU,  compared  the  proceedings  to 
those  performed  under  socialist  East  Euro- 
pean governments.  “This  is  so  much  like 
everything  that  was  criticized  in  the  Soviet 
Union,”  said  Smith,  who  works  at  the  Pris- 
oners’ Self-Help  Legal  Clinic  in  Newark. 
“There’s  no  way  to  contest  any  part  of  the 
official  record  without  it  being  spun  in  a way 
that  makes  you  look  sicker.  If  you  say  you 
didn’t  do  it,  that’s  just  evidence  of  how  much 
you  need  treatment.” 

New  Jersey’s  secret  civil  commitment 
process  lacks  any  transparency  or  openness 
that  should  be  required  in  a system  that  de- 
prives people  of  their  liberty,  for  the  rest  of 
their  lives.  This  secrecy  ensures  here  is  no 
public  accountability  or  other  means  of  de- 
termining how  the  process  functions. 
Unfortunately,  this  is  the  latest  in  a series  of 
trends  towards  secret  judicial  hearings.  See 
PLN,  December  2003  for  more  on  the  trend 
toward  secret  court  hearings  and  proceed- 
ings. ■ 
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Rape  of  Women  Prisoners  Rampant  in  Ohio 

by  Michael  Rigby 


The  sexual  assault  of  female  pris- 
oners at  the  Ohio  Reformatory  for 
Women  (ORW)  in  Marysville,  Ohio,  is 
shockingly  commonplace,  according  to  a 
report  by  Stop  Prisoner  Rape  (SPR)  re- 
leased on  December  10,2003.  The  15-page 
report,  titled  The  Sexual  Abuse  of  Female 
Inmates  in  Ohio,  details  an  environment 
in  which  male  prison  employees  routinely 
harass,  abuse,  and  attack  female  prisoners 
with  virtual  impunity,  and  where  women 
reporting  sexual  abuse  are  isolated  in  soli- 
tary confinement,  a.k.a  “the  hole.” 

SPR’s  investigation  into  the  abuses 
at  ORW  was  aided  by  the  allegations  of 
three  former  ORW  employees:  Tim  Daniell, 
49,  program  coordinator  for  ORW’s  Inten- 
sive Prison  Program,  a rigorous  boot 
camp-style  program;  prison  guard  Mike 
Coffee,  47;  and  health  care  administrator 
Traci  Douglass-Coffee,  40. 

Daniell  began  working  at  the  prison  in 
1988.  Realizing  that  a climate  of  abuse  per- 
vaded ORW  and  that  the  administration 
was  doing  nothing  to  curb  it,  Daniell  con- 
tacted the  Inspector  General’s  Office,  the 
Ohio  Attorney  General,  and  the  Ohio  High- 
way Patrol — none  of  which  took  any 
action,  according  to  Daniell.  His  attempted 
whistle-blowing  was,  however,  acted  on  by 
prison  authorities  who  investigated  Daniell 
for  improperly  keeping  records,  even  seal- 
ing his  office  with  crime-scene  tape.  After 
initially  being  transferred  to  a less  desir- 
able position,  Daniell  was  fired  in  August 
2002. 

Coffee,  a seven-year  veteran  of  ORW, 
alleged  widespread  sexual  abuse  of  the 
1800  female  prisoners.  Moreover,  guards 
and  staff  were  rarely  punished  for  sexual 
contact  with  prisoners,  said  Coffee,  and 
were  sometimes  even  transferred  to  more 
desirable  positions.  Coffee  resigned  in 
January  2003  citing  health  reasons. 

Douglass-Coffee  claimed  that  women 
at  the  prison  were  “treated  like  animals  and 
were  placed  in  the  hole  in  disgusting”  con- 
ditions for  reporting  abuse.  She  confirmed 
that  staff  and  guards  were  rarely  disciplined 
and  that  punishment  often  consisted  of  no 
more  than  paid  leave.  Unable  to  stomach 
the  ethically  repugnant  conditions  at 
ORW,  Douglass-Coffee  resigned  in  July 
2000. 

Daniell  told  SPR  that  women  were  rou- 
tinely abused  inside  of  locked  broom 
closets.  Multiple  staff  had  keys  to  the  clos- 


ets, which  could  be  locked  from  the  inside 
and  did  not  contain  surveillance  cameras. 
Daniell  further  reported  that  a mental  health 
worker  in  his  own  department  had  sex  with  a 
prisoner  in  his  office,  and  that  a guard  was 
found  to  have  had  sex  with  two  females  in 
the  juvenile  wing. 

Coffee  said  that  sex  between  prisoners 
and  staff  was  a subject  of  daily  discussion  at 
the  prison.  Coffee  alleged  that  he  knew  of 
sexual  misconduct  occurring  in  the  laundry 
room  and  closets,  and  that  male  staff  kept  a 
mattress  in  the  boiler  room  for  clandestine 
sexual  rendezvous  with  female  prisoners.  Cof- 
fee said  he  witnessed  one  female  prisoner, 
clad  only  in  her  underwear,  accompanying  a 
guard  on  the  observation  platform — an  area 
off  limits  to  prisoners.  Coffee  also  told  of  a 
unit  manager  who  received  oral  sex  from  a 
prisoner  in  a supply  room.  Finally,  Coffee  re- 
ported that  some  clergy  and  therapists  also 
had  sex  with  the  women.  One  therapist,  ac- 
cording to  Coffee,  had  a picture  of  a naked 
prisoner  in  his  office. 

Douglass-Coffee  related  to  SPR  investi- 
gators that  “consensual”  sex  between 
prisoners  and  male  and  female  staff  was  ram- 
pant at  ORW,  even  though  staff  knew  such 
relationships  were  illegal  and  an  abuse  of 
power. 

Under  Ohio  law  it  is  a felony  for  prison 
employees  to  have  sex  with  prisoners.  Even 
so,  those  accused  of  sexual  misconduct  were 
rarely  fired  and  certainly  did  not  face  criminal 
prosecution,  according  to  Daniell,  Coffee,  and 
Douglass-Coffee.  Commonly,  staff  accused 
of  sexual  misconduct  were  simply  trans- 
ferred— sometimes  to  a more  desirable 
position — giving  rise  to  the  phrase  “screw 
up  and  move  up,”  according  to  Coffee.  Con- 
sequently, said  Coffee,  ORW  has  become  “a 
bad  blemish”  on  the  integrity  of  the  state  cor- 
rections system.  He  noted  that  it  had  the  worst 
reputation  of  any  Ohio  prison. 

All  three  whistleblowers  confirmed  that 
women  who  dared  report  abuses  were  iso- 
lated in  solitary  confinement,  sometimes  for 
weeks  at  a time.  Douglass-Coffee  noted  that 
conditions  in  the  hole  could  be  horrific.  “This 
is  a disgusting  place,”  said  Lara  Stemple, 
SPR’s  executive  director.  “It  is  filthy.  The  walls 
are  smeared  with  blood  and  feces;  there  is  no 
access  to  the  outside.  This  is  incredibly  psy- 
chologically difficult  to  endure,  particularly 
in  the  aftermath  of  abuse.” 

ORW  warden  Deborah  Timmerman-Coo- 
per  confirmed  to  SPR  that  women  who  report 


sexual  abuse  are  routinely  placed  in  isola- 
tion, asserting  that  the  policy  is  in  place  to 
protect  the  prisoner  until  an  investigation 
can  be  completed.  When  asked  by  SPR  why 
prisoners  in  protective  segregation  “should 
be  stripped  of  basic  privileges  and  locked  in 
isolation  23  hours  a day,”  Timmerman-Cooper 
could  notprovide  an  answer.  “Placing  a woman 
who  reports  sexual  abuse  in  solitary  confine- 
ment is  counterproductive  and  abusive,”  said 
Stemple.  “This  policy  punishes  the  victim, 
emboldens  perpetrators,  and  makes  it  much 
easier  for  abuse  to  flourish.” 

According  to  the  report,  the  allegations 
of  the  three  former  staff  members  are  sub- 
stantiated by  years  of  media  accounts 
documenting  “a  recurring  problem  with 
sexual  abuse  and  sexual  misconduct  behind 
bars  throughout  the  state.”  In  2003  alone, 
33  Ohio  prison  employees  were  fired  for  en- 
gaging in  “inappropriate  sexual  activity” 
with  prisoners. 

The  report  cites  a number  of  examples. 
Among  them:  In  2000,  Northeast  Pre-Release 
Center  guard  Sean  Bannerman,  28,  was 
charged  with  having  sexual  relationships 
with  two  prisoners.  Another  guard,  Earl 
Morris,  32,  was  indicted  for  helping 
Bannerman  conduct  the  relationships.  One 
prisoner  sued  ORW  in  1988  after  she  was 
raped  by  a guard  and  then  placed  in  isola- 
tion when  she  reported  it.  The  report  notes 
that  sexual  abuse  is  common  in  Ohio  county 
jails  as  well. 

During  the  course  of  its  investigation, 
SPR  spoke  with  former  prisoners  at  ORW. 
The  discussions  further  support  allegations 
that  ORW  prisoners  live  amid  a climate  of 
fear,  abuse,  and  retaliation. 

One  former  prisoner  told  SPR  that 
guards  attacked  her  in  the  hole  after  she 
reported  being  raped.  The  7 to  8 male  guards- 
burst  into  her  cell,  wrapped  a towel  around 
her  neck,  and  screamed,  among  other 
things,  “Listen  bitch,  do  you  know  we  can 
kill  you?”  The  guards  then  held  her  down 
on  the  bed  while  they  choked  her  and  spat 
in  her  face,  said  the  woman.  According  to 
the  report,  her  finger  was  dislocated  in  the 
attack. 

Other  former  prisoners  told  of  guards 
routinely  exchanging  favors  and  presents 
for  sex  and  of  guards  retaliating  against  pris- 
oners for  reporting  sexual  abuse. 

Another  prisoner  claimed  she  was  raped 
by  guard  Jerome  Willis  in  the  juvenile  wing 
at  ORW.  Willis  was  also  seen  having  sex 
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with  a different  prisoner  in  the  shower  area 
of  the  juvenile  wing.  Willis  was  arrested  and 
indicted  on  four  counts  of  sexual  battery; 
but,  one  charge  was  dismissed  and  he  was 
found  not  guilty  on  the  others. 

The  report  noted  that  in  Ohio,  a con- 
spicuous culture  of  silence  and  denial 
surrounds  the  issue  of  prisoner  rape.  SPR 
blasted  Reginald  Wilkinson,  director  of  the 
Ohio  Department  of  Rehabilitation  and  Cor- 
rection (DORC),  for  his  stubborn  refusal  to 
acknowledge  the  problem.  Wilkinson  even 
publicly  opposed  the  Rape  Elimination  Act 
of  2003  and  characterized  the  notion  that 
rape  commonly  occurs  in  prison  as  “a  flat- 
out  lie.” 

“His  dismissive  attitude  is  one  of  the 
most  irresponsible  positions  an  American 
Corrections  official  has  publicly  asserted  on 
the  issue  of  sexual  assault  behind  bars  in 
recent  memory,  and  it  sends  a message  to 
Ohio  corrections  staff  members  that  abuse 
can  be  committed  with  impunity,”  asserted 
the  report. 

A copy  of  the  report  can  be  obtained 
online  only  at  www.spr.org,  Stop  Prisoner 
Rape,  3325  Wilshire  Blvd.,  Ste.  340,  Los  An- 
geles, CA  90010.  Phone:  (213)  384-1400.  ■ 

Sources:  SPR  report,  Cleveland  Plain 
Dealer 
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Facts  Contained  in  Administrative  Remedies  Not  Automatically 
Deemed  Facts  Alleged  in  Complaints 


The  Seventh  Circuit  Court  of  Apeals 
held  the  attachment  of  grievances 
to  a complaint,  for  the  purpose  of  demon- 
strating exhaustion  of  remedies,  does  not 
permit  holding  that  the  plaintiff  vouches  for 
the  truth  of  the  statements  in  the  grievance 
unless  those  facts  are  used  to  state  a claim. 

Illinois  prisoner  Ronnie  Carroll  brought 
a civil  rights  action  alleging  guards  inflicted 
cruel  and  unusual  punishment  on  him.  The 
guards  moved  for  dismissal  on  grounds  Carroll 
failed  to  exhaust  administrative  remedies  by 
failing  to  appear  before  the  Administrative  Re- 
view Board  (ARB).  The  district  court  agreed. 
In  granting  the  guards’  motion,  the  court  held 
Carroll  failed  to  present  any  evidence  that  he 
was  unaware  of  the  ARB  hearing,  and  he  re- 
ceived a copy  of  the  ARB ’s  meeting  minutes 
that  said  he  failed  to  appear  and  his  griev- 
ance was  considered  moot. 

The  Seventh  Circuit  found  Carroll  pre- 
sented evidence  in  the  form  of  his  affidavit, 
which  was  better  than  the  guard’s  hearsay 


statement  that  Carroll  “refused”  to  appear. 
The  district  court  was  obligated  to  accept 
Carroll  unrefuted  testimony  that  he  had  never 
been  required  to  appear  for  his  last  75  griev- 
ances. Moreover,  denial  on  mootness 
grounds  is  deemed  denial  of  the  merits,  and 
communicating  that  decision  does  not  de- 
tract from  its  finality. 

The  state  acknowledged  there  is  no  rule 
requiring  a grievant  appear  before  the  ARB. 
If  such  a rule  did  exist,  a violation  of  the  rule 
would  be  failure  to  exhaust  remedies. 

The  Court  then  examined  the  state’s 
“fantastic  argument”  that  by  appending  the 
ARB ’s  decision  to  his  complaint,  with  its  reci- 
tation that  Carroll  had  “refused”  to  appear 
before  the  ARB,  Carroll  vouched  for  the  truth 
of  the  recitation  and  therefore  pleaded  him- 
self out  of  court.  Thus,  Carroll  could  not 
later  contradict  “his  complaint’s  allegation 
that  he  refused  to  appear  before  the  board.” 

Fed.R.Civ.R  10(c)  provides  a “copy  of 
any  written  instrument  which  is  an  exhibit  to 


a pleading  is  a part  thereof  for  all  purposes.” 
The  Court  held  the  dismissal  on  the  basis  of 
facts  in  an  instrument  is  proper  only  if  the 
plaintiff  relies  on  it  “to  form  the  basis  for  a 
claim  or  part  of  a claim.” 

The  State’s  logic  is  that  by  complying 
with  Fed.R.Civ.R  10(a)(1)(c),  which  requires 
an  appellant  to  append  to  his  brief  the  deci- 
sion of  a district  court  or  administrative 
agency,  it  kills  the  appeal  because  it  vouches 
for  the  truth  of  the  propositions  of  the  ap- 
pended decision.  The  Court  said  that 
argument,  if  accepted,  would  do  wonders  for 
its  workload,  but  it  is  “beyond  nonsensical 
and  unworthy  of  the  office  of  the  Attorney 
General  of  Illinois.”  So  is  the  statement  that 
Carroll  presented  no  evidence  when  he  filed 
an  affidavit  and  the  state  did  not.  The  State 
was  ordered  to  show  cause  “why  it  should 
not  be  sanctioned  for  the  frivolous  argumen- 
tation in  its  brief.”  The  dismissal  order  was 
reversed.  See:  Carroll v.  Yates,  362  F.3d  984 
(7th  Cir.  2004).  ■ 
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Executions  Rose  in  2002;  Texas  Led  in  Number  of  Deaths 


In  2002,  thirteen  states  in  the  United 
States  of  America  executed  7 1 prison- 
ers, with  Texas  killing  the  greatest  number  of 
them  (33).  California  held  the  most  prisoners 
on  death  row  at  year  end  2002  (640),  followed 
by  Texas  (450),  Florida  (366),  and  Pennsyl- 
vania (241).  These  and  many  other  facts  are 
contained  in  the  November  2003  report  by 
the  Bureau  of  Justice  Statistics  (BJS)  report 
entitled  Capital  Punishment,  2002. 

In  the  United  States,  twelve  states  and 
the  District  of  Columbia  have  no  death  pen- 
alty. The  Federal  government  and  the  states 
with  a death  penalty  held  3,557  prisoners  on 
death  row  at  yearend  2002.  Thirteen  states 
California,  Texas,  Florida,  Pennsylvania,  North 
Carolina,  Ohio,  Alabama,  Illinois,  Arizona,  Geor- 
gia, Oklahoma,  Tennessee,  and  Louisiana  — 
held  2,957  (83%  of  the  total)  condemned  pris- 
oners. The  remaining  death  row  prisoners  were 
spread  out  among  the  other  jurisdictions.  The 
Federal  government  held  24  people  for  execu- 
tion. New  Hampshire,  a death  penalty  state, 
had  no  one  on  death  row  in  2002. 

Contrary  to  most  of  the  rest  of  the  world, 
sixteen  states  specifically  authorize  the  ex- 
ecution of  juveniles.  Seven  states  set  no 
minimum  age  for  imposing  a death  sentence. 


Four  states  allow  execution  of  offend- 
ers as  young  as  age  fourteen.  The  remaining 
jurisdictions  require  the  offender  to  be  age 
eighteen  years  or  older  to  be  death  penalty- 
eligible.  The  BJS  reports,  though,  that  recent 
Supreme  Court  decisions  likely  set  the  mini- 
mum age  for  imposition  of  the  death  penalty 
at  sixteen  years. 

Of  the  people  executed  by  states  in  2002, 
53  were  white,  including  six  Hispanics,  and  18 
were  black  (none  Hispanic).  Although  whites 
outnumbered  blacks  on  death  row  in  all  but 
eight  states  and  the  Federal  prison  system,  blacks 
are  sentenced  to  death  much  more  frequently 
than  their  general  population  prevalence  would 
suggest.  In  Louisiana  and  Maryland,  blacks  out- 
number whites  by  two  to  one  on  death  row.  In 
the  Federal  system,  three  times  more  blacks  than 
whites  were  condemned  to  die. 

Hispanic  prisoners,  who  may  be  classi- 
fied as  black  or  white,  comprise  12%  of  the 
nation’s  death  row  population.  Of  other  races 
on  death  row,  there  are  27  Native  Americans, 
33  Asians,  and  12  whose  races  are  listed  as 
“unknown.”  Men  make  up  99%  of  the  death 
row  population,  but  there  were  5 1 women  on 
death  row — 30  whites  (3  Hispanics),  18  blacks 
(none  Hispanic),  and  three  of  other  races. 


The  average  age  of  death  row  prisoners 
in  2002  was  39  years.  These  prisoners  were 
on  average  28  years  old  at  arrest.  The  young- 
est death  row  prisoner  in  2002  was  18  years; 
the  oldest  was  87.  Of  prisoners  executed  in 
2002,  whites  awaited  death  an  average  of  1 30 
months,  while  blacks  waited  120  months  be- 
fore being  killed. 

Execution  was  not  the  only  way  off  death 
row.  Besides  the  7 1 state-sanctioned  murders, 
21  prisoners  died  of  natural  causes,  three  by 
suicide,  and  one  at  the  hands  of  a fellow  pris- 
oner. In  addition,  83  death  row  prisoners  had 
their  death  sentences  overturned. 

Most  were  re-sentenced  to  something 
other  than  death,  but  two  had  all  capital 
charges  dropped.  Florida  and  North  Caro- 
lina each  had  twelve  death  sentences 
vacated,  more  than  any  other  state. 

The  report  is  titled  Capital  Punishment, 
2002  by  Thomas  P.  Bonczar  and  Tracy  L. 
Snell,  report  number  NC  J 20 1 848,  published 
November  2003.  The  report  can  be  obtained 
for  $5.00  by  writing  to  NCJRS,  Post  Office 
Box  6000,  Rockville,  Maryland  20849-6000. 
The  report  can  also  be  downloaded  in  ASCII 
or  PDF  format  from  the  BJS  website:http:// 
www.ojp.usdoj.gov  bjs/.  | 


California  Prison  Guards  Organize  To  Sue  Assaultive  Prisoners 


In  a classic  case  of  “man  bites  dog,” 
California  state  prison  guards  have 
begun  a program  to  sue  prisoners  whom  they 
allege  assaulted  them.  To  prosecute  these 
suits,  2,900  guards  have  organized  the  dues- 
paying  California  Staff  Assault  Task  Force 
(CSATF).  Separately,  Lisa  Northam  founded 
the  2,300  member  “non-profit”  [$  1 0/mo.  dues] 
California  Correctional  Crime  Victims  Coalition 
(CCCVC,  P.O.B.  894,  El  Centro,  California 
92244),  to  bring  more  suits.  The  guards’  union 
(CCPOA)  and  the  Department  of  Corrections 
(CDC)  declined  comment  on  the  new  strategy. 

Dissatisfied  with  the  prison  disciplin- 
ary system,  guards  are  targeting  assets  of 
prisoners  outside  of  prison  - or,  in  the  case 
of  “poor  inmates,”  whatever  possessions 
they  have  on  the  inside,  such  as  TVs,  hot 
plates  and  prison  trust  accounts.  “It’s  not 
about  the  money,”  said  Lancaster  State 
Prison  Lt.  Charles  Hughes  on  the  CSATF 
website,  “it’s  about  holding  these  convicted 
felons  accountable  for  their  actions.  It  may 
be  small  potatoes  to  you  and  me,  but  ask  an 
inmate  if  he  wants  you  to  own  his  trust  ac- 
count.” The  CSATF  claims  the  suits  are 
necessary  to  “restore  a balance  of  power  that 
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has  tilted  towards  inmates  in  recent  years”  - 
an  apparent  reference  to  recent  court-man- 
dated  limits  on  use-of-force.  Thus  it  would 
appear  that  the  once  unfettered  power  of 
CDC  guards  to  shoot  12  prisoners  to  death 
between  1994  and  1998  - often  in  staged 
fights  - has  been  replaced  by  a scheme  to 
exact  “civil  death”  instead. 

Hughes  reported  that  guards  are  frus- 
trated by  a system  that  permits  prisoners  to 
make  “frivolous”  complaints  against  staff, 
but  often  fails  to  mete  out  meaningful  pun- 
ishment for  misbehaving  prisoners.  Recent 
events  belie  this  concern. 

In  January,  2004,  guard  Delwin  Brown 
pummeled  2 1 year-old  Youth  Authority  ward 
Narcisco  Morales  28  times,  after  two  other 
guards  had  pepper-sprayed,  subdued  and 
pinned  him.  Investigation  from  surveillance 
tapes  suggested  that  the  guards  used  ex- 
cessive force  - and  lied  when  they  instead 
blamed  Morales.  State  Attorney  General  Bill 
Lockyer  - a recipient  of  substantial  campaign 
donations  from  the  guards’  union  - refused 
to  prosecute  the  guards,  citing  “insufficient 
evidence”  to  determine  if  Morales’  com- 
plaints were  “frivolous.” 
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Then  there  was  the  “frivolous”  com- 
plaint mailed  to  Corrections  Oversight 
Committee  Chairperson  Senator  Gloria 
Romero  regarding  Sikh  prisoner  Khem  Singh, 
whom  guards  let  starve  to  death  over  a two 
month  period  at  Corcoran  State  Prison  - and 
the  “frivolous”  hours  of  howling  for  help 
just  two  weeks  earlier  by  another  Corcoran 
prisoner  who  bled  to  death  in  his  cell  from  a 
broken  dialysis  shunt  - while  his  guards 
abandoned  their  post  to  watch  the  Super 
Bowl.  Possibly  Lt.  Hughes’  concern  was  over 
the  “frivolous”  complaints  by  prisoners  who 
had  been  set  up  by  Pelican  Bay  State  Prison 
guards  to  be  shot  or  severely  beaten  (for 
which  participating  guards  received  federal 
prison  time)  - or  over  the  “frivolous”  com- 
plaint [recently  settled  for  $150,000]  of  a San 
Quentin  prisoner  dragged  from  his  cell  at  1 
a.m.  during  a seizure  and  beaten  until  his  ear- 
drum was  broken.  On  this  record,  suing 
prisoners  would  seem  to  be  a puny  retort. 

Lt.  Hughes  noted  correctly  that  pros- 
ecutors often  decline  to  file  charges  against 
prisoners  who  assault  guards,  especially 
when  the  prisoners  are  already  serving  long 
sentences.  But  many  “assaults”  amount  only 
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to  minor  pushing  or  disrespectful  actions  by 
psychologically  disadvantaged  prisoners  - 
which  may  in  turn  be  fomented  by  simmer- 
ing prisoner-guard  tensions.  Hughes’ 
observation  that  “staff  assaults  rose  from 
337  in  1980  to  2,795  in  2002”  rings  hollow 
when  one  notes  the  equal  eight-fold  increase 
in  CDC’s  prison  population  (to  162,456)  in 
that  period.  Viewed  from  another  perspec- 
tive, in  that  same  22  year  period,  while  CDC 
guards’  training  was  upgraded,  new  weap- 
ons were  provided  them  and  their  pay  was 
tripled  - they  made  no  gains  in  dealing  with 
staff  assaults. 

The  suits  typically  are  for  $5,000  — the 
maximum  allowed  in  small  claims  court.  Some 
Lancaster-based  guards’  suits  were  filed  by 
attorney  R.  Rex  Parris.  CCCVC  aided  three 
other  Lancaster  guards  by  hiring  attorney 
Mark  Peacock.  However,  Peacock  withdrew 
from  CCCVC  and  re-filed  under  the  auspices 
of CSATF.  It  appears  that  CCCVC  and  CSATF 
are  themselves  now  at  war-  CCCVC  filed  suit 
against  CSATF  in  Los  Angeles  Superior  Court 
in  April,  2004,  contending  that  CSATF  leaders 
were  stealing  CCCVC  membership  rolls.  Per- 
haps they  will  find  it  more  profitable  to  sue 
guards  instead  of  prisoners. 

John  Scott,  a San  Francisco  civil  attor- 
ney who  represents  prisoners,  said  “This  is 
incredibly  mean-spirited,”  adding,  that  for  the 
legal  system,  “It’s  a Pandora’s  box.”  Scott  pre- 
dicted costly  trial  proceedings  - plus  the 
specter  of  appeals  and  counter  suits.  Scott 
further  opined  that  victorious  guards  might 
have  to  turn  over  their  winnings  to  the  state  if 
they  had  filed  for  workers’  compensation. 

State  Senator  Gloria  Romero,  who  chaired 
a series  of  public  hearings  critical  of  the 
CCPOA,  wonders  if  such  “sledgehammer  ap- 
proach” suits  are  just  a “publicity  blitz”  to 
counter  bad  press  against  the  guards.  A 
spokesman  for  Senator  Jackie  Speier,  Romero’s 
co-chair,  expressed  fear  that  CDC  will  only  in- 
cur more  expenses  escorting  prisoners  to  court 
and  having  guards  testify. 

Gretchen  Newby,  executive  director  for 
prisoner  aid  group  Friends  Outside,  feared 
that  litigious  guards  could  harm  prisoners’ 
innocent  family  members  by  attacking  joint 
ownership  of  homes  or  their  children’s  col- 
lege trust  funds.  But  because  prisoners  are 
usually  indigent,  she  observed  that  “Clearly, 
this  is  not  going  to  be  a money  maker.” 

Indeed,  one  can  only  wonder  at  the  ulti- 
mate wisdom  of  intentionally  inflaming  just 
those  “nothing-to-lose”  prisoners  who  have 
already  demonstrated  their  propensity  for 
violence  towards  staff.  | 

Source:  Los  Angeles  Times 
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The  law  firm  of  Norman  L.  Sirak 
and  its  2,974  Named  Plaintiffs  in  Ohio 

Announce  the  launching  of  a second 
lawsuit,  and  cordially  extend  an  invita- 
tion to  Texas  inmates  to  challenge  the 
authority  of  the  Texas  Parole  Board,  just 
as  Ohio  inmates  challenged  the  Adult 
Parole  Authority  in  Ohio. 

A moderate  legal  retainer  is  required  to  become  a Named  Plaintiff 

For  announcements  of  this  nature,  the  Rules  of  Professional  Responsibility 
for  attorneys  require  the  following  disclosures. 

1.  Nonnan  L.  Sirak  will  serve  as  lead  counsel  and  personally  direct  this  law- 
suit just  as  he  has  directed  the  Ohio  lawsuit.  Mr.  Sirak  has  just  been  admitted 
to  the  U.S.  District  Court  for  the  Western  District  of  Texas,  where  this  litiga- 
tion will  be  filed.  Mr.  Sirak  is  not  registered  with  the  Texas  Department  of 
Criminal  Justice  and  Mr.  Sirak  has  no  plans  to  become  registered.  Like 
Ohio's  lawsuit,  this  litigation  will  unfold  in  a U.S.  District  Court  exclusively. 

2.  To  become  acquainted  with  Mr.  Sirak's  Ohio  lawsuit,  readers  are  encour- 
aged to  visit  his  website,  at  www.paroleboardprisoners.com  where  monthly 
progress  reports,  court  filings  and  much  of  the  evidence  developed  in  Ohio 
has  been  posted.  The  Rules  of  Professional  Responsibility  require  all  claims 
to  be  verifiable.  On  this  website,  Mr.  Sirak  can  verify  the  claim  that  Ohio 
inmates  have  mounted  an  all  encompassing  challenge  to  the  procedures  and 
decisions  of  Ohio's  Parole  Board. 

Applications  for  Named  Plaintiffs  at  Texas  prisons  are  currently  being  ac- 
cepted. Please  write  in  your  name,  institution  number,  and  your  outside  con- 
tact in  the  form  provided  within  this  ad. 

We  are  aware  of  the  Echo  article,  threatening  to  eliminate  an  inmate's  good  time 
if  they  become  affiliated  with  a frivolous  lawsuit.  Mr.  Sirak  has  personally  met 
with  Raymond  Gross.  Like  Mr.  Gross's  complaint,  the  complaint  of  his  Ohio 
client  William  Dotson  was  declared  legally  frivolous  by  a U.S.  District  Court  in 
Toledo.  Mr.  Dotson's  complaint  is  now  before  the  U.S.  Supreme  Court. 

Please  provide  the  following  information  and  mail  it  to  the  address  at  the  bottom: 

Name ID  # 

Inst. Unit/Cell 

Address 

City/St/Zip  

Outside  contact  name  & address 


The  Law  Firm  of  Norman  L.  Sirak 
75  Public  Square  - Ste  800 
Cleveland,  OH  44113 


No  Qualified  Immunity  for  Prison  Officials 
on  Tobacco  Smoke  Complaints 


The  U.S.  Court  of  Appeals  for  the 
Third  Circuit  affirmed  a district  court’s 
denial  of  summary  judgment  and  qualified  im- 
munity for  the  Delaware  prison  guards  who 
exposed  a prisoner  to  environmental  tobacco 
smoke  (ETS)  and  retaliated  against  him  when 
he  filed  a lawsuit  seeking  relief. 

Roger  Atldnson,  a blind,  diabetic  prisoner 
at  Delaware’s  Multi-Purpose  Criminal  Justice 
Facility  (MPCJF),  was  housed  with  other  pris- 
oners who  were  moderate  to  heavy  smokers. 
After  complaining  to  MPCJF  medical  staff 
about  exposure  to  ETS,  he  was  moved  to  a 
smoke-free  housing  area.  Inexplicably,  Fred 
Way,  a prison  guard,  had  Atkinson  moved  back 
to  a smoking  environment. 

Claiming  that  MPCJF  officials  violated  Iris 
Eighth  Amendment  rights  by  exposing  him  to 
ETS,  Atkinson  filed  suit  in  U. S.  District  Court 
under  42  U.S.C.  § 1983. 

Atkinson  raised  two  separate  complaints 
growing  from  his  exposure  to  ETS.  First,  a 


present  injury  complaint  that  the  defendants 
were  deliberately  indifferent  to  his  existing 
medical  needs  caused  by  ETS.  Second,  a fu- 
ture injury  complaint  that  prison  officials 
exposed  him,  with  deliberate  indifference,  to 
levels  of  ETS  that  posed  an  unreasonable 
risk  of  potential  harm  to  his  future  health. 

After  Atldnson  filed  suit.  Way  and  other 
guards  began  a pattern  and  practice  of  retal- 
iatory harassment  against  him.  Way 
repeatedly  read  Atkinson’s  personal  mail  over 
the  prison  intercom,  withheld  papers 
Atkinson  had  requested  from  the  law  library, 
and  refused  to  permit  Atkinson  to  make  tele- 
phone calls  to  his  attorney.  During  recreation 
periods,  Way  placed  Atkinson  in  a solitary 
confinement  cell  to  deprive  him  of  assistance 
by  sighted  prisoners  who  could  read  his  mail 
to  him.  Way  cursed  Atkinson,  made  deroga- 
tory comments  about  his  blindness,  and  told 
him  that  if  he  had  not  complained  about  ETS, 
he  would  not  have  been  placed  in  Adminis- 
trative segregation. 

In  his  amended  complaint, 
Atkinson  alleged  retaliation  by 
Way,  by  other  guards,  and  by 
supervisory  prison  officials.  He 
further  alleged  that  he  suffered 
present  injur/  by  being  exposed, 
with  deliberate  indifference,  to 
ETS  which  caused  him  nausea, 
headaches,  chest  pains,  difficulty 
breathing,  numbness,  teary  eyes, 
itching,  burning  skin,  dizziness, 
sore  throat,  coughing,  produc- 
tion of  sputum,  and  an  inability 
to  eat. 

Albert  A.  Rizzo,  M.D.,  a 
pulmonary  specialist,  exam- 
ined Atkinson  and  concluded 
there  was  a “reasonable  medi- 
cal probability”  that  these 
symptoms  were  caused  by 
ETS. 

Atkinson  further  com- 
plained of  future  inj  1117  caused 
by  prison  officials  who  had  ex- 
posed him,  with  deliberate 
indifference,  to  ETS.  In  his  ex- 
pert opinion,  A.  Judson  Wells, 
Ph.D.,  said  if  Atkinson  contin- 
ued in  a smoke-filled  cell,  it 
would  increase  his  risk  of  heart 
attack,  stroke,  or  death. 

In  district  court,  defen- 
dants moved  for  summary 
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judgment  based  on  qualified  immunity.  Their 
motion  was  denied  and  they  filed  an  interlocu- 
tory appeal. 

Reviewing  his  present  injury  ETS  claim, 
the  Third  Circuit  relied  on  Estelle  v.  Gamble,  97 
S.Ct.  285  ( 1 976),  where  the  Supreme  Court  con- 
cluded that  deliberate  indifference  to  the  serious 
medical  needs  of  prisoners  constituted  unnec- 
essary and  wanton  infliction  of  pain  which 
violated  the  Eighth  Amendment.  Because 
Atkinson’s  present  injury  claim  was  clearly 
grounded  in  a well  established  constitutional 
right  of  which  prison  officials  should  have  been 
aware,  the  appellate  court  found  that  defen- 
dants were  not  entitled  to  qualified  immunity. 

With  respect  to  his  future  injury  claims, 
the  Third  Circuit  cited Hellingv.  McKinney,  113 
S.Ct.  2475  (1993),  as  the  clearly  established  con- 
stitutional ground  that  ETS  to  which  a prisoner 
was  exposed  unreasonably  endangered  his  fu- 
ture health  and  placed  him  at  risk.  Because 
defendants  should  have  known  of  this  risk  and 
were  deliberately  indifferent  to  it,  they  were  not 
entitled  to  qualified  immunity. 

On  his  harassment  claims,  the  appellate 
court  held  that  a prisoner  who  was  subject  to 
retaliation  for  filing  a civil  rights  lawsuit  stated 
a claim  for  infringement  of  his  F irst  Amendment 
right  to  petition  the  courts  and  defendants  were 
not  entitled  to  qualified  immunity. 

In  the  district  court,  the  supervisory  de- 
fendants had  argued  that  they  were  entitled  to 
qualified  immunity  because  Atkinson  failed  to 
present  evidence  of  their  personal  involvement. 
In  a § 1983  action,  supervisory  liability  cannot 
be  established  solely  on  the  basis  of  respon- 
deat superior;  it  must  be  shown  through 
allegations  of  personal  direction  or  actual 
knowledge  and  acquiescence.  Defendants  ar- 
gued that  Atkinson’s  deposition  and  his 
interrogatory  answers  were  insufficient  to  es- 
tablish their  actual  knowledge  and  acquiescence 
in  the  alleged  constitutional  claims.  The  district 
court  found,  however,  that  there  was  evidence 
that  Atldnson  had  written  or  spoken  to  each 
supervisory  defendant  regarding  his  claims. 
Given  the  limited  scope  of  the  appeal,  the  Third 
Circuit  ruled  it  lacked  jurisdiction  to  evaluate 
the  sufficiency  of  that  evidence  and  therefore 
dismissed  the  supervisory  defendants’  appeal. 
See:  Atkinson  v.  Taylor,  316  F.3d  257  (3rd  Cir. 
2003).  On  remand  the  lower  court  denied  the 
defendant’s  motion  to  dismiss  the  suit  on  the 
basis  that  Atldnson  was  a fugitive  from  justice. 
See:  Atkinson  v:  Taylor,  227  F.Supp.2d  382  (D 
De2003).|i 
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Florida’s  Felon  Disenfranchisement  Law 
Under  Spotlight 

by  David  M.  Reutter 


Since  the  2000  presidential  election, 
Florida’s  voting  laws  have  been 
under  scrutiny.  One  of  the  issues  being  de- 
bated is  Florida’s  constitutional  provision 
that  permanently  disenfranchises  felons. 

When  Florida  gave  blacks  the  right 
to  vote  as  a condition  of  the  state  being 
readmitted  to  the  Union  after  the  Civil  War, 
the  1868  State  Constitution  expanded  the 
number  of  crimes  that  required  disenfran- 
chisement. 

Before  the  2000  election,  the  Brennan 
Center  for  Justice  at  New  York  University 
filed  a lawsuit  seeking  to  overturn  the  disen- 
franchisement law.  The  suit  contends  that, 
despite  inclusion  in  the  State’s  1868  Consti- 
tution, the  ban  has  a discriminatory  intent  to 
affect  blacks.  Another  lawsuit  filed  by  the 
Florida  Conference  of  Black  Legislators  led 
to  a court  orders  requiring  the  Florida  De- 
partment of  Corrections  to  assist  125,000 
felons,  who  had  finished  their  sentences, 
apply  for  their  voting  rights.  [ Editor  s Note : 
In  mid  July,  2004,  a state  appeals  court  rein- 
stated portions  of  the  suit.  PLN  will  report 
he  ruling  in  an  upcoming  issue.] 

A 200 1 report  by  a University  of  Minne- 
sota sociologist  counted  more  than  600,000 
disenfranchised  felons  in  Florida,  not  includ- 
ing those  still  in  prison,  on  probation,  or  on 
parole.  Moreover,  more  than  one  in  four  of 
Florida’s  black  men  cannot  vote,  the  report 
found. 

Florida’s  disenfranchisement  law  may 
have  affected  the  outcome  of  the  2000  presi- 
dential election.  An  unknown  number  of 
Florida  votes  were  removed  from  the  voter 
rolls  after  they  were  mistakenly  identified  as 
felons.  Some  counties  mistakenly  allowed 
actual  felons  to  vote  or  turned  away  legiti- 
mate voters  as  suspected  felons.  See:  PLN, 
May  2001,  p.  22. 

To  get  their  voting  rights  back,  Florida 
felons  must  apply  to  the  Clemency  Board, 
which  consists  of  the  Governor  and  three 
cabinet  members.  While  some  crimes  result 
in  automatic  restoration,  crimes  including 
convicted  drug  traffickers,  sex  offenders, 
violent  offenders,  and  those  guilty  of  public 
corruption  must  go  through  an  investiga- 
tion and  wait  for  a hearing,  which  can  take 
years. 

Many  felons  seek  restoration  because 
they  cannot  receive  certain  state  issued  pro- 
fessional licenses  - nursing  or  contracting, 


for  example  - unless  their  civil  rights  are  re- 
stored. 

Once  the  application  is  filed,  the  Florida 
Parole  Commission  recommends,  before  the 
hearing,  whether  the  application  should  be 
accepted,  basing  that  decision  partly  on  in- 
vestigations that  might  include  interviews 
with  employees,  neighbors,  and  victims.  The 
recommendation  is  not  always  followed. 

At  the  March  1 8, 2004,  hearings,  a room- 
ful of  applicants  fidgeted,  prayed,  hushed 
children,  or  polished  their  written  state- 
ments. As  he  looked  over  the  room,  Gov. 
Jeb  Bush  said,  “Don’t  be  nervous,  we’re  not 
mean  people.  You  can  speak  from  the  heart.” 

One  by  one,  the  disenfranchised,  who 
have  finished  their  sentences,  pleaded  with 
Governor  Bush  and  his  cabinet  to  restore 
their  civil  rights.  The  Board  considered  57 
voter  rights  cases. 

Governor  Bush  would  leaf  through  each 
applicant’s  file  and  begin  questioning  the 
applicant.  “Flow’s  the  anger  situation  go- 
ing?” Bush  asked  one  applicant.  Another 
was  asked,  “You’ve  stayed  clean?”  Over  the 
course  of  the  morning,  Board  members  in- 
terrogated former  drug  and  alcohol  abusers 
about  their  sobriety.  The  Board  had  intoler- 
ance for  multiple  traffic  violations,  domestic 
violence  records,  or  blame  passing. 

After  restoring  the  rights  of  Cecil  Tay- 
lor, who  had  been  convicted  of  drunk  driving, 
Bush  said,  “I’m  praying  that  you’re  not  go- 
ing to  start  drinking  again.  When  we  make 
these  decision,  sometimes  it  puts  us  in  a 
little  bit  of  a precarious  position  in  that  you 
could  let  us  down.” 

Of  the  57  applications  before  the  Board, 
23  had  rights  restored,  30  were  denied,  and 
4 had  their  decisions  delayed. 

“Why  should  we  keep  people  from  vot- 
ing after  we  spent  all  the  money 
rehabilitating  them?”  Representative 
Kendrick  B.  Meek,  a Miami  Democrat  said. 
“Why  stand  in  judgment  on  whether  they 
should  vote  or  not?  This  is  politicians  stand- 
ing up  and  playing  the  role  of  virtucrat.” 

Only  Maine  and  Vermont  allow  felons 
to  vote  even  while  they  are  in  prison.  Be- 
sides Florida,  only  Alabama,  Iowa,  Kentucky, 
Mississippi,  Nebraska,  and  Virginia  auto- 
matically disenfranchise  felons’  voting 
rights.  | 

Source:  New  York  Times 
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California  No-Parole-Policy  Suits  For  Damages 
And  Injunctive  Relief  Fail 

by  John  E.  Dannenberg 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals affirmed  the  district  court’s 
dismissal  of  suits  attacking  an  alleged  un- 
constitutional no-parole  policy  that  had  been 
brought  by  California  life  prisoners  against 
the  Board  of  Prison  Terms  (BPT),  the  gover- 
nor and  other  state  officials  seeking  damages 
and  declaratory/injunctive  relief. 

Carl  McQuillion,  convicted  of  multiple 
murders  in  1973  and  released  on  a federal 
habeas  corpus  writ  in  2003  (see:  PLN,  March, 
2004,  p.28),  had  sued  the  BPT,  California’s 
governor(s)  and  other  state  officials  for  dam- 
ages for  their  complicity  in  a purported 
scheme  to  deny  parole  to  all  murderers.  How- 
ever, McQuillion  ultimately  lost  out  because 
he  untimely  sued  (twice)  before  gaining  the 
prerequisite  habeas  relief. 

In  1994,  McQuillion  suffered  a rescis- 
sion of  his  then  15-year  extant  parole  date. 
He  sued  just  the  BPT  for  damages  and  de- 
claratory/injunctive relief  in  U.S.  District 
Court  (E.D.  Cal.)  in  a 42  U.S.C.  § 1983  action 
claiming  his  rescission  was  the  product  of  a 
new,  unwritten  no-parole  policy.  (See,  e.g., 
PLN,  April,  2000,  p.l  California  ’s  No-Parole 
Policy .)  Damages  were  denied  in  March,  1 996 
because  parole  commissioners  enjoy  abso- 
lute immunity.  Declaratory/injunctive  relief 
was  denied  in  1998  because  such  a claim 
brought  in  § 1983  was  barred  by  Heck  v. 
Humphrey,  512  U.S.  477  (1994)  [claims  nec- 
essarily implying  the  invalidity  of 
confinement  must  be  brought  in  habeas  cor- 
pus]. McQuillion  did  not  appeal  these 
rulings. 

In  May,  1998,  he  brought  a 28  U.S.C.  § 
2254  habeas  corpus  petition  which  he  even- 
tually won,  gaining  his  unconditional  release 
in  2003.  (McQuillion  v.  Duncan  342  F..3d 
1012  (9  Cir.  2003)).  Then,  in  1999  (while  his 
habeas  petition  was  pending),  he  and  17 
other  life  prisoners  filed  another  § 1983  ac- 
tion seeking  compensatory  and  punitive 
damages  and  declaratory/injunctive  relief 
against  the  BPT  plus  the  governor(s)  and 
other  state  actors  for  implementing  the  al- 
leged no-parole  policy.  The  district  court 
dismissed  the  new  § 1983  complaint  and 
plaintiffs  appealed. 

The  Ninth  Circuit  declared  injunctive 
relief  as  to  McQuillion  moot  because  they 
had  just  released  him.  Furthermore,  they 
ruled  that  a declaratory  judgment  now  would 
only  amount  to  an  advisory  opinion,  which 


is  prohibited  by  U.S.  Const.,  Art.  III.  But 
because  McQuillion  had  lately  satisfied 
Heck  by  winning  habeas  relief,  his  claim 
for  millions  in  damages  was  not  moot  al- 
though it  was  subject  to  other  defenses. 

First,  the  Ninth  Circuit  upheld  the 
district  court’s  dismissal  of  claims 
against  the  BPT  under  the  doctrine  of 
collateral  estoppel  because  McQuillion’s 
earlier,  similar  suit  against  them  was  now 
a final  judgment.  Nonetheless,  since  he 
had  never  sued  the  remaining  defendants 
before,  he  was  not  barred  from  doing  so 
now. 

However,  relying  on  Heck,  Edwards  v. 
Balisok,  520  U.S.  641  (1997)  and  Butterfield 
v.  Bail,  120  F.3d  1023  (9th  Cir.  1997),  the 


The  Ninth  Circuit  U.S.  Court  ofAp- 
peals  permitted  a prisoner’s  dam- 
age suit  for  retaliation  by  guards  whom  he 
had  grieved  to  proceed  based  on  First 
Amendment  grounds. 

Samuel  Austin,  incarcerated  at  Cali- 
fornia State  Prison,  Solano,  was  in  the 
psychiatric  housing  unit  when  guard 
James  Williams  allegedly  psychologically 
assaulted  him.  When  Williams  had  an- 
nounced unit  lockup,  Austin  protested 
that  cell  doors  should  be  left  open  be- 
cause of  the  heat.  Austin  alleges  that 
Williams  retorted  by  calling  Austin  a 
“punk  bitch”  and  a “mother  fucker”  fur- 
ther telling  Austin  that  he  (Williams)  was 
going  to  “come  down  out  of  this  control 
booth  and  kick  your  ass.”  Then,  while 
still  in  the  control  booth,  Williams  alleg- 
edly unzipped  his  pants,  exposing  himself 
to  Austin  (an  African-American),  and 
said  “come  suck  this  white  dick,  boy” 
while  shaking  his  penis  at  Austin  for  30 
- 40  seconds. 

Austin  attempted  to  report  the  inci- 
dent, but  other  guards  on  duty  ignored 
his  complaints.  Williams  later  apologized 
to  Austin  for  his  conduct  and  asked  Aus- 
tin not  to  report  the  incident.  When,  a 
supervisor  inquired  of  Williams  later, 
Williams  allegedly  lied  and  accused  Aus- 


court  held  that  because  McQuillion’s  dam- 
age claims  only  ripened  in  2002  (when  his 
habeas  was  first  granted),  a damage  claim  in 
his  1998  district  court  proceeding  was  not 
available,  and  its  dismissal  then  was  proper. 
The  Ninth  Circuit  also  found  all  co-plaintiffs’ 
claims  barred  by  Heck. 

The  irony  here  is  that  it  was 
McQuillion’s  zeal  to  fight  for  his  freedom 
that  ultimately  foreclosed  monetary  redress 
for  his  ten  years  of  over-incarceration.  See: 
McQuillion  v.  Schwarzenegger,  369  F.3d 
1091  (9th  Cir.  2004). 

PLN  prisoner  readers  take  heed:  don’t 
attempt  to  sue  for  damages  before  first  win- 
ning a direct  appeal  or  a habeas  writ  validating 
your  liberty  interest  claim.  | 


tin  of  misconduct.  Austin  went  to  the  hole 
for  six  weeks.  His  administrative  appeal  was 
denied.  However,  Austin’s  continued 
grievances  resulted  in  an  investigation, 
whereupon  Williams  was  suspended  with- 
out pay  for  thirty  days.  Austin  then  filed 
his  pro  se  42  U.S.C.  § 1983  civil  rights  com- 
plaint, but  the  U.S.  District  Court  (E.D.  Cal.) 
granted  Williams’  motion  for  summary  judg- 
ment. Austin  appealed. 

The  Ninth  Circuit  held  that  Austin  had 
adequately  alleged  a claim,  albeit  inartfully, 
of  violation  of  his  First  Amendment  rights 
in  retaliation  for  filing  grievances.  Such  a 
First  Amendment  claim  may  proceed  even 
after  the  limitations  announced  in  Sandin 
v.  Connor,  515  U.S.  472  (1995),  the  court 
ruled. 

But  Austin’s  other  claims  were  dis- 
missed on  appeal.  Because  there  was  no 
physical  injury,  no  Eighth  Amendment  vio- 
lation occurred.  Likewise,  Austin’s  state 
law  claim  as  to  assault  failed  because  there 
was  no  actual  offensive  contact.  Austin’s 
claims  for  emotional  distress  failed  because 
he  did  not  produce  evidence  demonstrat- 
ing actual  injury.  Accordingly,  the  Ninth 
Circuit  reversed  and  remanded  for  further 
proceedings  solely  on  the  First  Amendment 
claim.  See:  Austin  v.  Terhune,  367  F.3d  1167 
(9th  Cir.  2004).  ■ 


California  Guard’s  Obscene  Behavior 
Towards  Prisoner  Is  Actionable 

by  Marvin  Mentor 


August  2004 


28 


Prison  Legal  News 


Denial  of  Dentures  States  Eighth  Amendment  Claim 


The  U.S.  Court  of  Appeals  for  the 
Eleventh  Circuit  reversed  a lower 
court’s  grant  of  summary  judgment  favoring 
an  Alabama  state  prison  dentist  who  did  not 
timely  furnish  a prisoner  with  dentures. 

When  Dean  Farrow  arrived  at 
Alabama’s  Easterling  Correctional  Facility 
in  July  1999,  he  had  only  two  lower  teeth. 
Fie  repeatedly  requested  dental  care.  On 
October  19, 1999,  Dr.  Marvin  West,  a prison 
dentist  employed  by  Correctional  Medical 
Services  Inc,  examined  Farrow  who  com- 
plained that  it  was  difficult  to  eat,  that  his 
two  lower  teeth  sliced  into  his  upper  gums 
causing  bleeding,  soreness,  and  swelling, 
and  that  he’d  lost  20  pounds  over  3 months. 
During  that  October  visit,  Dr  West  pre- 
scribed a full  upper  denture  and  a partial 
lower  denture. 

The  following  month  during  his  ap- 
pointment with  Dr.  West,  Farrow 
complained  that  he  was  tired  of  waiting 
for  his  false  teeth.  Farrow’s  remark  appar- 
ently angered  Dr.  West  who  refused  to  see 
Farrow  again  until  July  2000  when  he  told 


Farrow  that  he  would  send  for  him  when  his 
dentures  were  ready. 

Thereafter,  Farrow  repeatedly  com- 
plained of  pain  and  bleeding  gums  and 
alleged  that  nurse  Linda  Shipman  ordered 
her  staff  to  withhold  dental  care  from  him. 

As  of  December  2000,  Farrow  had  not 
received  his  dentures.  On  December  4,  he 
filed  suit  in  U.S.  District  Court  under  42 
U.S.C.  § 1983  where  he  named  Dr.  West, 
nurse  Shipman,  and  Dr.  Charles  King,  West’s 
supervisor,  as  defendants.  Farrow  asked  the 
federal  court  to  order  defendants  to  com- 
plete and  deliver  his  dentures. 

On  January  2, 200 1,15  months  after  Dr. 
West  prescribed  dentures  as  medically  nec- 
essary and  less  than  one  month  after  he  filed 
suit,  Farrow’s  dentures  were  delivered. 

The  federal  magistrate  concluded,  how- 
ever, that  defendants’  conduct  did  not 
constitute  an  Eighth  Amendment  violation 
and  granted  summary  judgment  for  all  de- 
fendants. Farrow  timely  appealed. 

The  Eleventh  Circuit  explained  that  an 
Eighth  Amendment  claim  must  show,  first,  a 


serious  medical  need  and,  second,  that 
prison  officials  acted  with  deliberate  indif- 
ference to  that  need. 

The  first  element  was  shown  when  Dr. 
West  diagnosed  Farrow’s  condition  as  man- 
dating immediate  treatment  and  prescribed 
dentures.  The  second  element  was  satisfied 
by  the  inexcusable  15-month  delay  in  pro- 
viding Farrow’s  dentures. 

The  district  court’s  entry  of  summary 
judgment  only  as  to  Dr.  West  was  therefore 
vacated  and  reversed  for  further  proceed- 
ings. 

Because  Dr.  King  was  not  personally 
involved  and  because  there  is  no  respon- 
deat superior  liability  fora  § 1983  claim,  the 
district  court’s  grant  of  summary  judgment 
in  favor  of  Dr.  King  was  affirmed. 

Because  Farrow  failed  to  establish  a 
causal  relationship  between  his  com- 
plaints and  the  alleged  denial  of  treatment 
by  nurse  Shipman,  summary  judgment  in 
favor  of  Shipman  was  affirmed.  See:  Far- 
row v.  West,  320  F.3d  1235  (1 1th  Cir.  2003). 
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Ohio  Supreme  Court  Holds  Some  Sex  Predators 
Not  Required  to  Register 


In  a unanimous  decision,  the  Ohio  Su- 
preme Court  ruled  that  some  persons 
labeled  as  sexual  predators  cannot  be  re- 
quired to  register  with  law  enforcement 
authorities. 

Lawrence  J.  Taylor  and  Willie  Wilson, 
both  former  Ohio  prisoners,  were  separately 
convicted  of  sex  crimes  in  the  1970  s,  incar- 
cerated, and  later  released  from  prison.  Some 
time  later,  both  men  were  convicted  sepa- 
rately in  Cuyahoga  County,  Ohio,  of 
non-sexual  offenses.  While  incarcerated  on 
these  later  offenses,  a new  version  of  Ohio 
Revised  Code  (R.C.)  Chapter  2950,  Ohio’s 
version  of  “Megan’s  Law”,  took  effect  on 
July  1,  1997.  Two  different  Courts  of  Com- 
mon Pleas  in  Cuyahoga  County  detennined 
that,  based  on  their  prior  sex  offense  con- 
victions, Taylor  and  Wilson  were  sexual 
predators  required  to  register  with  law  en- 
forcement authorities. 

Both  men  appealed  the  determinations. 
The  Ohio  Eighth  District  Court  of  Appeals 


reversed  the  lower  courts’  determinations. 
The  appeals  court  relied  on  the  plain  lan- 
guage of  R.C.  § 2950.04  and  State  v. 
Bellman,  86  Ohio  St.3d 208, 7 14  N.E.2d  381 
(1999)  to  hold  that  they  were  not  required 
to  register  with  authorities  as  sexual 
predators.  The  Ohio  Supreme  Court  ac- 
cepted and  consolidated  the  state’s 
appeals  in  both  cases. 

The  appeals  turned  on  the  question  of 
proper  interpretation  of  R.C.  § 2950.04.  That 
statute  creates  three  categories  of  sexual 
offenders  required  to  register  with  law  en- 
forcement authorities:  (1)  persons  required 
to  register  as  habitual  sexual  offenders  un- 
der the  prior  version  of  R.C.  Chapter  2950; 

(2)  persons  convicted  of  a sexual  offense 
prior  to  J uly  1,1997,  and  released  from  prison 
on  that  offense  on  or  after  July  1, 1997;  and 

(3)  persons  convicted  of  a sexual  offense  on 
or  after  July  1, 1997. 

By  the  plain  language  of  the  statute, 
neither  Taylor  nor  Wilson  fell  into  any  of 


those  categories.  They  were  released  from 
prison  on  their  sexual  offenses  prior  to 
July  1, 1997,  and  were  incarcerated  on  non- 
sexual  offenses  after  that  date. 
Accordingly,  although  the  Ohio  Supreme 
Court  found  that  both  men  were  properly 
labeled  as  sexual  predators,  the  Court  held 
that  they  could  not  be  compelled  under 
R.C.  § 2950.04  to  register  with  authorities. 
Rebuking  the  state’s  arguments  that  that 
interpretation  of  R.C.  § 2950.04  rendered 
the  statute  “toothless”  and  that  “the  duty 
to  register  is  inherent”  in  the  statute,  the 
Supreme  Court  noted,  “The  General  As- 
sembly could  have  written  the  statute  to 
require  all  sexual  predators  to  register;  it 
did  not.” 

The  Court  held  that  Taylor  and  Wilson 
are  not  required  to  register  as  sexual  preda- 
tors under  R.C.  § 2950.04.  The  appeals  court 
judgments  were  affirmed.  See:  State  v.  Tay- 
lor, 100  Ohio  St.3d  172, 797N.E.2d504  (Ohio 
2003).  ■ 


Permanent  Injunction  Against  California  Book 
Ordering  Restrictions  Affirmed 

by  John  E.  Dannenberg 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals affirmed  the  district  court’s 
permanent  injunction  (PI)  against  a Califor- 
nia Department  of  Corrections  (CDC)  policy 
at  its  supermax  Pelican  Bay  State  Prison 
(PBSP)  wherein  prison  officials  had  refused 
to  let  prisoners  receive  books  and  magazines 
they  had  properly  ordered  from  approved 
vendors  (including  Prison  Legal  News)  solely 
because  the  vendor  had  affixed  its  own  ad- 
dress label  - not  a special  prison-supplied 
label  - to  the  package.  Significantly,  the 
Ninth  Circuit’s  affirmation  relied  heavily 
upon  its  First  Amendment  prison-regulation 
precedent  developed  in  Prison  Legal  News 
v.  Cook,  238  F.3d  1145  (9’hCir.  2001). 

PBSP  prisoner  Todd  Ashker  had  sued 
prison  officials  under  42  U.S.C.  § 1983  alleg- 
ing that  their  restrictive  vendor 
package-labeling  policy  (which  applied 
solely  to  books,  whereas  shipments  of  shoes, 
thermals  and  approved  appliances  required 
no  such  special  label)  impinged  upon  his 
First  Amendment  rights  because  either  the 
prison  stopped  non-compliant  packages  or 
the  vendor  refused  to  deal  with  prisons  as  a 
result  - thus  denying  him  reasonable  access 


to  the  media.  The  U.S.  District  Court  (N.D. 
CA)  granted  Ashker  summary  judgment  and 
issued  a PI  against  CDC  to  enjoin  the  label 
policy.  See:  Ashker  v California  Department 
of  Corrections,  224  F.Supp.2d  1253  (N.D.  CA 
2002);  PLN,  Aug.  2003,  p.6. 

The  Ninth  Circuit  commenced  address- 
ing CDC’s  appeal  by  applying  the  first  of  the 
four  factors  from  Turner  v.  Safley,  482  U.S.  78 
(1987),  i.e.,  whether  the  challenged  prison  regu- 
lation is  reasonably  related  to  a legitimate 
penological  interest.  Relying  upon  Prison  Le- 
gal News,  supra  at  1151,  the  court  noted  it 
need  not  look  beyond  this  first  factor  if  the 
prison  defendants  failed  their  burden  there. 
The  relevant  standard  is  that  a prisoner  pre- 
sumptively retains  such  First  Amendment 
rights  unless  “legitimate  penological  objec- 
tives” are  proven  to  require  otherwise.  The 
scrutiny  to  be  applied  to  the  judgment  of 
prison  officials  is  fact-sensitive  as  to  each  case. 
The  ultimate  question  “is  whether  prison  ad- 
ministrators could  have  thought  the  regulation 
would  advance  legitimate  penological  inter- 
ests” (citing  Prison  Legal  News,  at  1 150). 

On  review  of  the  evidence,  the  Ninth 
Circuit  agreed  with  the  district  court  that  the 


evidence  showed  there  was  no  connection 
between  the  book  label  policy  and  actual 
prison  security.  The  defendants’  burden,  per 
Prison  Legal  News,  was,  in  the  presence  of 
such  evidence,  to  present  sufficient  counter- 
evidence showing  that  their  policy  was  not 
“arbitrary  or  irrational.” 

Because  all  books  were  thoroughly  in- 
spected by  prison  staff  - regardless  of  how 
the  shipping  container  was  labeled  - the  ex- 
istence, vel  non,  of  a label  had  no  impact 
upon  either  the  required  prison  inspection 
resources  or  the  claimed  achievement  of  se- 
curity. Therefore,  the  court  found  the  policy 
arbitrary.  It  was  irrational  as  well  because  no 
label  restrictions  applied  to  other  properly  or- 
dered items  — even  from  the  same  vendor. 

The  issuance  of  a permanent  injunction 
was  upheld  as  the  proper  and  least  intrusive 
remedy  because  Ashker  had  demonstrated 
“irreparable  injury”  from  his  inability  to  re- 
ceive books.  Accordingly,  the  Ninth  Circuit 
affirmed  both  the  order  below  granting 
Ashker  summary  judgment  and  the  PI 
against  the  PBSP  officials.  See:  Ashker  v. 
California  Department  of  Corrections,  350 
F.3d  917  (9th  Cir.  2003).  H 
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Georgia  Sheriff  as  “Arm  of  the  State”  Entitled 
to  Eleventh  Amendment  Immunity 

by  Bob  Williams 


Ruling  6-5  en  banc  in  a case  of  first 
.impression,  the  Eleventh  C ircuit  has 
found  that  Georgia  sheriffs  act  as  “arms  of 
the  state”  and  thus  as  state  actors  are  en- 
titled to  Eleventh  Amendment  immunity  from 
civil  liability  for  money  damages.  This  deci- 
sion was  limited  only  to  the  development  and 
implementation  of  use-of- force  policies.  Willie 
Manders  was  arrested  in  May  of  1 997  by  City 
of  Homerville  police  officers.  He  was  charged 
with  felony  obstruction  of  an  officer  for 
punching  an  officer  and  was  transported  to 
the  Clinch  County  jail.  A city  police  officer 
and  a jail  guard  beat  Manders  about  the  head, 
neck  and  face  and  banged  his  head  against  a 
wall.  Manders’  face  was  bruised  and  swollen. 
(The  beating  also  affected  him  emotionally, 
resulting  in  a mental  hospital  stay  some  time 
later.)  The  next  day,  Manders  was  forced  to 
write  a statement  to  the  effect  that  “they  had 
to  be  rough  with  me  to  let  me  know  they  mean 
business.”  He  was  then  released. 

Manders  filed  a § 1983  complaint  against 
sheriff  Winston  Peterson  for  excessive  force 
resulting  from  the  sheriff’s  use  of  force  policy 
at  the  jail,  his  failure  to  train  and  discipline  his 
deputies  within  that  policy,  and  his  failure  to 
promulgate  adequate  rules  to  regulate  guard 
conduct  at  the  jail.  The  federal  district  court 
granted  summary  judgment  for  the  sheriff  on 
all  claims  brought  against  the  sheriff  in  his 
individual  capacity,  on  official  capacity  claims 
regarding  the  negligent  hiring  of  guards,  and 
on  injunctive  relief  claims.  Summary  judgment 
was,  however,  denied  for  official  capacity 
claims  for  both  the  use-of-force  policy  and 
the  training  and  disciplining  of  guards  within 
that  policy.  The  Sheriff  brought  an  interlocu- 
tory appeal  claiming  that  he  is  a state  actor 
and  entitled  to  Eleventh  Amendment  immu- 
nity from  suit. 

Recognizing  that  a defendant  need  not 
be  labeled  as  a state  officer  or  official  but 
only  be  acting  as  an  “arm  of  the  state”  to  be 
entitled  to  Eleventh  Amendment  immunity, 
the  Eleventh  Circuit  extensively  analyzed 
Georgia  state  law  and  state  court  decisions 
to  see  if  the  sheriff  functioned  as  an  arm  of 
the  state.  The  Court  examined  Georgia’s 
governmental  structure  and  the  sheriff’s 
functions  in  terms  of  law  enforcement,  state 
court  duties,  and  incarceration  duties.  They 
found  in  all  cases  that  while  the  sheriff  is 
paid  from  county  funds  the  counties  del- 
egate no  power  or  authority  to  the  sheriffs; 


instead,  the  power,  authority,  and  duties  are 
derived  directly  from  the  state.  Even  though 
the  sheriff  may  be  limited  to  a particular  county 
he  is  nevertheless  performing  the  functions 
and  duties  regarding  the  affairs  of  the  state 
within  that  county. 

The  Court  examined  four  factors  of  Elev- 
enth Amendment  immunity  and  applied  them 
to  the  limited  question  of  Sheriff  Peterson’s 
acting  as  an  arm  of  the  state  in  establishing 
use-of-force  policy  and  training  and  disciplin- 
ing the  guards  within  that  policy.  The  Court 
examined  how  state  law  defines  the  sheriff’s 
office,  where  state  law  vests  control,  where 
the  sheriff  derives  his  funds,  and  the  source  of 
funds  to  pay  for  liability  in  adverse  judgments. 
Reiterating  their  decision  is  limited  to  the  use- 
of-force-related  issues;  the  Court  found  the 
sheriff  in  his  official  capacity  is  an  “arm  of  the 
state”  and  entitled  to  immunity. 

Tamara  Serwer,  an  Atlanta  attorney  who 
has  litigated  on  behalf  of  jail  detainees,  told 
the  Associated  Press  that  the  decision  “takes 
away  a considerable  amount  of  the  county’s 
responsibility  and  accountability  for  injustices 
and  deaths  that  happen  at  the  county  jails.” 
She  went  on  to  say  that  “in  large  part,  coun- 
ties now  won’t  be  financially  liable  for  damages 
in  many  cases  involving  excessive  force  or 
other  abuses  at  county  jails.” 

In  a lengthy  dissent,  the  minority  dis- 
agreed with  the  Eleventh  Amendment  analysis 
used  and  found  that  many  indicators  point 
against  Eleventh  Amendment  immunity  includ- 
ing “the  sheriff’s  geographic  limitation  to  a 
single  county,  the  sheriff’s  accountability  to 
the  electorate  of  a single  county,  the  state 
constitution’s  treatment  of  sheriffs  as  county 
officers  and  not  as  state  officials,  the  state’s 
delegation  of  broad  policymaking  autonomy 
to  the  sheriff  as  opposed  to  retaining  hands- 
on  control,  and  the  fact  that  the  state  has  no 
legal  liability  and  no  potential  legal  liability  with 
respect  to  judgments  against  a sheriff.”  They 
found  the  majority’s  ruling  “a  substantial  blow 
to  established  law  assuring  citizens’  ability  to 
hold  local  governments  accountable  for  viola- 
tions of  the  U.S.  constitution.” 

Note  that  while  nothing  in  the  decision 
prevents  suits  against  the  sheriff  in  his  indi- 
vidual capacity,  the  limited  official  capacity 
ruling  can  easily  be  expanded  to  official  ca- 
pacity actions  beyond  those  challenging 
use-of-force  policies.  See:  Manders  v.  Lee,  338 
F.3d  1304  (1 1th  Cir.  2003)(enbanc).  ■ 
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Washington  Court  Establishes  Procedures  for 
Community  Placement  Violation  Hearings 


In  two  recent  decisions,  Division  One 
of  the  Washington  Court  of  Appeals 
set  forth  the  procedures  that  trial  courts  must 
follow  when  conducting  sentence  modifica- 
tion hearings.  A sentence  modification 
hearing  is  conducted  to  determine  whether 
a person  on  community  placement  has  vio- 
lated the  conditions  of  his  or  her  release.  If 
violations  are  proven,  the  person  may  be  con- 
fined for  up  to  60  days  for  each  condition 
breached. 

In  the  first  case,  Khatib  Rahmaan  was 
accused  of  violating  his  conditions  of  re- 
lease by  not  reporting  to  his  community 
corrections  officer  (CCO)  on  the  days  he  was 
not  scheduled  to  work  for  a temporary  job 
placement  agency.  At  the  sentence  modifi- 
cation hearing,  the  CCO  testified  that  he  had 
spoken  to  Abd-Rahmaan’s  supervisor  and 
determined  that  Abd-Rahmaan  had  failed  to 
report  on  at  least  five  different  days  on  which 
he  had  not  worked.  Abd-Rahmaan  objected 
to  this  testimony  as  inadmissible  hearsay, 
but  the  trial  court  overruled  the  objection 
and,  sanctioned  Abd-Rahmaan  to  60  days 
confinement. 

On  appeal,  Abd-Rahmaan  argued  that 
he  was  entitled  to  the  minimum  due  pro- 
cess protections  set  forth  in  Morrissey  v. 
Brewer , 408  U.S.  471  (1972),  during  his 
sentence  modification  hearing.  He  further 
alleged  that  the  trial  court  had  violated 
Morrissey  by  relying  on  hearsay  evidence 
without  first  making  a written  finding  that 
the  statements  were  reliable  or  that  requir- 
ing live  testimony  would  be  unnecessarily 
costly  and  burdensome. 

Under  Morrissey,  a parolee  facing  a re- 
vocation hearing  is  entitled  to  the  following 
due  process  protections:  (1)  written  notice 
of  the  alleged  violations;  (2)  disclosure  of 
the  evidence  relied  upon;  (3)  an  opportunity 
to  be  heard  in  person  and  to  present  witness 
and  documentary  evidence;  (4)  the  right  to 
confront  and  cross-examine  witnesses  un- 
less the  hearing  officer  finds  good  cause  for 


disallowing  confrontation;  (5)  a neutral  and 
detached  hearing  body;  and  (6)  a written 
statement  by  the  fact-finder  as  to  the  evi- 
dence relied  upon  and  the  reasons  for  parole 
revocation.  Because  parole  and  community 
placement  are  “substantially  equivalent,”  the 
appellate  court  agreed  with  Abd-Rahmaan 
that  these  protections  must  apply  to  sen- 
tence modification  hearings. 

The  court,  however,  rejected  Abd- 
Rahmaan’s  claim  that  the  use  of  hearsay 
evidence  during  the  modification  hearing 
violated  his  due  process  rights.  Under 
Morrissey  and  its  progeny,  hearsay  evi- 
dence may  be  admitted  at  a hearing  only  if 
the  hearing  officer  finds  in  writing  that  the 
statements  are  reliable  and  further  deter- 
mines that  requiring  live  testimony  would 
be  unnecessarily  costly  and  burdensome. 
Although  the  trial  court  in  Abd-Rahmaan’s 
case  failed  to  make  the  necessary  written 
findings  regarding  the  CCO’s  hearsay  tes- 
timony, the  court  did  make  those  findings 
on  the  record  in  open  court.  Thus,  the  re- 
quirement of  a written  finding  was 
harmless  error.  Moreover,  the  trial  court 
properly  determined  that  the  hearsay  was 
admissible  under  Morrissey . Abd- 
Rahmaan  s 60-day  sanction  was  therefore 
affirmed.  [Readers  should  note  that  fed- 
eral courts  have  held  otherwise  and  have 
granted  habeas  relief  when  hearsay  testi- 
mony is  used  in  parole  revocation  cases.] 
See:  State  v.  Abd-Rahmaan,  120  Wn.  App. 
284;  84  P.3d  944  (Wa.  App.  2004). 

In  the  second  case,  Jeffrey  Robinson 
was  subject  to  certain  conditions  of  com- 
munity placement,  including  requirements 
to  be  available  for  contact  with  his  CCO 
as  directed,  have  no  contact  with  any  mi- 
nor age  children  without  approval,  and 
inform  his  CCO  of  any  romantic  relation- 
ships to  verify  there  are  no  minor  children 
involved.  Robinson’s  CCO  subsequently 
prepared  a document  accusing  him  of  eight 
separate  community  placement  violations, 


which  ranged  from  Robinson’s  failure  to 
report  romantic  relationships  with  women 
who  have  minor  age  children  to  his  failure 
to  participate  in  sexual  deviancy  treatment 
or  reside  at  an  approved  address.  Robinson 
never  received  a copy  of  this  document. 

At  the  sentence  modification  hearing, 
Robinson  admitted  six  of  the  alleged  viola- 
tions but  denied  that  he  failed  to  live  at  an 
approved  address  or  cultivated  a relation- 
ship with  one  particular  woman  who  has 
minor  children.  Robinson’s  CCO  testified 
about  conversations  with  Robinson’s  land- 
lord and  the  woman  Robinson  was  allegedly 
involved  with  to  prove  the  disputed  viola- 
tions. Robinson  s attorney  did  not  object  to 
this  testimony  as  hearsay.  Robinson  was 
found  guilty  of  violating  the  eight  conditions 
of  community  placement  and  sanctioned  to 
360  days  of  confinement. 

On  appeal,  Robinson  argued  that  his  due 
process  rights  under  Morrissey  were  vio- 
lated because  he  did  not  receive  written 
notice  of  the  violations,  by  the  use  of  hear- 
say evidence  at  the  modification  hearing,  and 
because  the  trial  court  failed  to  prepare  a 
written  statement  of  the  evidence  relied  upon 
or  the  reason  for  its  guilty  finding. 

As  to  the  first  two  claims,  the  appellate 
court  rejected  them  because  Robinson’s 
attorney  failed  to  object  to  the  lack  of  notice 
or  the  use  of  hearsay  evidence.  According  to 
the  court,  Robinson  could  not  “sit  by  while 
his  due  process  rights  were  violated  at  a hear- 
ing and  then  allege  due  process  violation  on 
appeal.”  The  court  apparently  assumed  that 
Robinson  knew  he  possessed  certain  due  pro- 
cess rights  at  the  time  of  his  hearing. 

Prisoners  will  need  to  be  diligent  in  pre- 
serving their  rights  at  modification  hearings 
by  objecting  strenuously  and  often,  lest  they 
lose  the  right  to  challenge  the  outcome  of  a 
hearing  on  appeal. 

As  to  Robinson’s  third  claim,  that  the 
trial  court  failed  to  make  a written  state- 
ment of  the  evidence  relied  upon  and  the 
reasons  for  its  guilty  finding,  the  appel- 
late court  agreed  that  this  error  technically 
violated  due  process.  However,  the  court 
deemed  the  error  harmless  because  the 
trial  court  indicated  on  the  record  in  open 
court  the  evidence  it  relied  on  and  the  rea- 
sons for  its  finding.  Robinson  s sanction 
was  therefore  affirmed.  See:  State  v. 
Robinson,  120  Wn.  App.  294;  85  P.3d  376 
(Wa.  App.  2004).  H 
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Tenth  Circuit  Holds  Prisoner  Has  Burden  Under  PLRA 
To  Plead  Administrative  Exhaustion 

by  John  E.  Dannenberg 


Parting  company  with  six  other  cir 
cuits  on  the  same  question,  the  Tenth 
Circuit  U.S.  Court  of  Appeals  held  that  the 
Prison  Litigation  Reform  Act’s  (PLRA)  admin- 
istrative exhaustion  requirement  is  not  an 
affirmative  defense,  but  must  be  pled  by  the 
prisoner.  It  further  held  that  the  PLRA  exhaus- 
tion requirement  applies  to  Bivens  claims. 

Pro  per  federal  prisoner  Victor  Steele 
sued  the  Federal  Bureau  of  Prisons  (BOP), 
Warden  Holt  and  other  officials  of  the  United 
States  Penitentiary  (Florence,  Colorado)  for 
loss  of  personal  property  from  his  cell  when 
he  was  temporarily  being  held  in  a special 
housing  unit.  He  sought  recovery  of  his 
$247. 10  claim  in  a Bivens  action,  42  U.S.C.  § 
1997e(a,c)  and  via  an  administrative  tort  claim 
[The  Tenth  Circuit  liberally  construed  this 
claim  as  one  under  the  Federal  Tort  Claims 
Act,  28  U.S.C.  § 2671  et  seq.]  BOP  defen- 
dants argued  that  under  the  PLRA,  Steele 
was  required  to  have  exhausted  his  adminis- 
trative remedies  before  filing  in  court.  Here, 
the  novel  situation  was  that  although  Steele 
had  filed  a tort  claim,  he  had  not  attempted 
an  administrative  grievance.  Steele  alleged 
that  while  he  was  not  prevented  from  filing 
such  a grievance,  the  necessary  first  step  re- 
quired cooperation  from  a staff  member, 
something  usually  not  offered.  Hence,  he  ar- 
gued that  staff’s  1 ack  of  incentive  to  cooperate 
rendered  the  grievance  process  futile. 

Defendants  raised,  inter  alia,  Steele’s 
non-exhaustion  as  a defense  as  a Fed.R.Civ.P. 
12(b)(1)  motion  in  the  district  court.  Concur- 
ring, the  district  court  proceeded  to  dismiss 
all  of  Steele’s  claims  with  prejudice.  Steele 
countered  on  appeal,  and  the  Tenth  Circuit 
agreed,  that  Rule  12b)(l)  motions  are  de- 
signed only  for  challenges  to  the  court’s 
subject  matter  jurisdiction,  and  do  not  apply 
to  an  exhaustion  challenge  under  the  PLRA. 

But  the  court  balked  at  a procedural 
question:  is  exhaustion  an  essential  allega- 
tion of  a prisoner’s  claim,  or  is  it  a defendant’s 
affirmative  defense? 

As  a threshold  concern,  the  court  first 
dealt  with  whether  failure  to  meet  § 1997e’s 
exhaustion  requirement  deprived  the  court 
of  subject  matter  jurisdiction. 

Agreeing  with  nine  other  circuits,  the 
Tenth  Circuit  held  that  because  § 1 997e(c)(2) 
permits  partial  dismissal  on  the  merits  of  any 
claims  where  exhaustion  has  not  been  com- 
pleted, obviously  the  court  must  still  have 


jurisdiction  to  do  so.  Hence  it  followed  that 
a Rule  12(b)(1)  motion  to  challenge  exhaus- 
tion was  inapposite  because  12(b)(1)  was 
reserved  for  challenges  to  the  court’s  sub- 
ject matter  jurisdiction. 

The  court  then  focused  on  Fed.R.Civ.P. 
8(c):  “failure  to  plead  an  affirmative  defense 
results  in  a waiver  of  that  defense.”  From  this, 
the  court  concluded  that  the  PLRA’s  exhaus- 
tion requirement  ought  not  be  characterized 
as  an  affirmative  defense,  because  that  would 
give  defendants  the  option  of  choosing  to 
ignore  it  for  their  own  strategic  reasons.  The 
court  rejected  such  a state  of  affairs  because 
it  would  “trivialize  the  Supreme  Court’s  hold- 
ing that  exhaustion  is  now  mandatory.” 

The  court  went  on  to  state  that  it  saw 
no  inequity  in  placing  the  burden  of  plead- 
ing exhaustion  upon  the  prisoner,  and 
concluded  that  1997e(a)’s  exhaustion  re- 
quirement was  not  an  affirmative  defense  to 
be  specially  pleaded  or  waived,  but  rather 
imposed  a pleading  requirement  on  the  pris- 
oner. [PLN readers  should  note  that  the  court 
observed  (355  F.3d  1204, 1209)  that  the  op- 
posite conclusion  had  been  reached  in  the 
First,  Second,  Third,  Eighth,  Ninth  and  D.C. 
Circuits.] 

The  Tenth  Circuit  then  considered 
whether  a dismissal  for  lack  of  exhaustion 
should  be  made  with  or  without  prejudice. 
Became  this  was  a pro  per  plaintiff,  the  court 
relied  on  Reynoldson  v.  Shillinger,  907  F.2d 
124  ( 10th  Cir.  1 990)  to  give  a break  to  “an  un- 
tutored pro  se  litigant’s  ignorance  of  special 
pleading  requirements,  [wherein]  dismissal 
...  without  prejudice  is  preferable,”  and  held 
that  a dismissal  based  upon  lack  of  exhaus- 
tion should  normally  be  without  prejudice. 
But  it  nonetheless  ruled  that  such  a dismissal 
may  yet  constitute  a “strike”  for  purposes 
of  28  U.S.C.  § 1915(g)’s  frivolous  litigator 
computations. 

Proceeding  then  to  the  merits  of  Steele’s 
appeal,  the  court  first  upheld  the  district 
court’s  dismissal  (with  prejudice)  of  his  tort 
claim  because  the  government  had  not 
waived  its  sovereign  immunity.  The  fact  that 
BOP  had  offered  Steele  $9.30  to  settle  did 
not  constitute  such  a waiver. 

Steele’s  Bivens  claim  was  ruled  prop- 
erly dismissed  below  under  Rule  12(b)(6)  for 
failure  to  exhaust  remedies,  the  Tenth  Cir- 
cuit held,  because  the  U.S.  Supreme  Court 
has  refused  to  read  futility  or  other  excep- 


tions into  § 1997e(a)’s  exhaustion  requirement. 
Moreover,  dismissing  with  prejudice  was  ap- 
propriate here  because  a Bivens  claim  cannot 
be  brought  against  the  BOP  (as  a federal 
agency)  or  the  other  defendants  in  their  offi- 
cial capacities.  Additionally,  Steele’s 
allegations  of  the  defendants’  personal  par- 
ticipation did  not  come  close  to  establishing 
Bivens  liability,  nor  did  mere  negligence 
amount  to  a constitutional  claim. 

Finally,  the  Tenth  Circuit  approved  dis- 
missal below  without  the  holding  of  a hearing 
because  the  issues  to  be  resolved  were 
purely  questions  of  law,  and  Rule  12(b)(6) 
does  not  create  a right  to  an  oral  hearing. 

Accordingly,  the  court  affirmed  the  dis- 
trict court’s  dismissal  of  Steele’s  claims, 
assessed  him  a “strike”  under  28  U.S.C.  § 
1915(g),  and  noted  he  was  still  liable  forpar- 
tial  payments  on  court  fees  and  costs 
previously  assessed.  See:  Steele  v.  Federal 
Bureau  of  Prisons,  355  F.3d  1204  (10  Cir. 
2003).  ■ 
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Hearsay  Testimony  of  Prison  Officials  Found  Inadmissible 
in  Criminal  Prosecution  and  Probation  Revocation 


The  Third  Circuit  Court  of  Appeals 
held  that  prison  officials’  testi- 
mony in  the  prosecution  of  a prisoner  was 
inadmissible  hearsay  and  that  it  was  not 
harmless  error  to  admit  that  testimony. 

On  June  7,  2000,  prison  officials  at  the 
Federal  Correctional  Institution  Schuylkill, 
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in  Minersville,  Pennsylvania,  received  in- 
formation that  prisoner  Albert  Lopez  was 
in  possession  of  heroin.  “Based  on  that 
information,  prison  officials  conducted  a 
search  of  Lopez’s  cell,  during  which  they 
recovered  twenty  small  packets  of  heroin 
from  inside  a sock,  which  was  inside  a laun- 
dry bag  located  on  the  floor  near  Lopez’s 
blink.  A drug  screen  submitted  by  Lopez  later 
that  day  tested  positive  for  morphine,  which 
is  consistent  with,  though  not  conclusive 
of,  the  use  of  heroin.” 

The  matter  was  referred  to  the  FBI. 
On  June  12,  2000,  a federal  agent  read 
Lopez  his  Miranda  rights  and  Lopez  re- 
fused to  speak  with  him.  A grand  jury 
indicted  him  for  possession  of  heroin  and 
contraband.  After  a two-day  trial,  Lopez 
was  convicted  of  both  counts  and  sen- 
tenced to  37  months  imprisonment,  and 
two  years  of  supervised  release. 

On  appeal,  the  court  agreed  with 
Lopez  that  the  testimony  of  two  prison 
officials  that  they  had  “received  informa- 
tion” that  Lopez  possessed  heroin 
constituted  inadmissible  hearsay.  In  do- 
ing so,  the  court  explained  that  its  analysis 
was  guided  by  its  opinion  in  United  States 
v.  Sallins,  993  F.2d  344  (3rd  Cir.  1993). 
Based  upon  a highly  case-specific  analy- 
sis, the  court  concluded  “that  the 
challenged  statements  constituted  inad- 
missible hearsay,  and  their  introduction 
at  trial  was  improper.” 

In  evaluating  whether  the  error  was 
harmless  or  not,  the  court  indicated  that 
“[t]he  dispositive  question  ...  is  not 
whether,  in  the  absence  of  the  inadmis- 
sible hearsay  evidence,  the  jury 
nevertheless  could  have  convicted  Lopez. 
Rather,  the  question  is  whether  the  im- 
properly admitted  statements  may  have 
helped  to  cement[]  the  government’s  case 
by  adding  an  invisible,  presumably  disin- 
terested witness’  to  corroborate  the 
government’s  position.  Sallins,  993  F.2d 
at  348.”  Applying  that  standard,  the  court 
held,  “we  are  not  confident  that  the  im- 
properly admitted  hearsay  statements  did 
not  help  to  ‘cement’  the  jury’s  judgment 
of  conviction.  We  therefore  conclude  that 
the  District  Court’s  error  was  not  harm- 
less.” See:  United  States  v.  Lopez,  340  F.3d 
169  (3rd  Cir.  2004). 

In  a similar  case,  the  Second  Circuit 
Court  of  Appeals  held  that  a defendant’s 


due  process  rights  were  violated  on  re- 
sentencing when  the  trial  court  relied 
solely  upon  a report  grounded  in  hearsay 
and  speculation,  without  affording  the 
defendant  a proper  evidentiary  hearing. 

Daniel  Torres  pled  guilty  in  New  York 
Supreme  Court  to  a drug  offense.  Pursu- 
ant to  a plea  agreement  the  court 
sentenced  Torres  to  conditional  release  to 
a drug  treatment  facility.  Upon  successful 
completion  of  the  program,  Torres  was  to 
be  allowed  to  re-plead  to  a misdemeanor 
in  place  of  the  felony,  while  failure  to  com- 
plete the  program  would  result  in  a 
sentence  of  4 'A  to  9 years  on  the  original 
felony  charge. 

Torres  immediately  entered  the  pro- 
gram but  was  discharged  less  than  one 
month  later  for  alleged  introduction  of 
contraband.  Program  staff  sent  a letter  to 
the  court  advising  of  Torres’  discharge 
and  stating:  “Although  we  have  been  un- 
able to  obtain  physical  evidence,  we  have 
received  information  from  residents  that 
clearly  implicates  this  individual  in  an  or- 
ganized attempt  to  sell  drugs  in  this 
facility.” 

Torres  was  returned  to  court,  denied 
an  opportunity  for  an  evidentiary  hearing 
and  sentenced  to  a term  of  4 'A  to  9 years, 
“based  upon  the  recent  communication 
and  writing  . . . from  Phoenix  House).]” 
Torres’  conviction  and  sentence  were  af- 
firmed on  direct  appeal.  Torres  then  filed 
a petition  for  a writ  of  habeas  corpus  un- 
der 28  U.S.C.  §2254. 

The  court  analyzed  the  Supreme 
Court  precedent  concerning  due  process 
in  the  sentencing  context,  finding  that 
“[t]he  determination  to  re-sentence  for  the 
breach  of  a condition  of  a sentence  is 
analogous  to  the  determination  to  revoke 
the  parole  of  a parolee  for  failure  to  com- 
ply with  the  conditions  provided,” 
pursuant  to  Morrissey  v.  Brewer,  408  U.S. 
471, 92  SCt.  2593(1972). 

The  court  concluded  that  “ [t] he 
teachings  of  the  Supreme  Court  have  been 
effectively  ignored  in  the  case  of  Torres. 
He  was  not  afforded  the  opportunity  to 
testify  under  oath,  and  no  witness  from 
Phoenix  House  testified  as  to  the  reliabil- 
ity of  those  who  furnished  the  information 
of  Torres’  wrongdoing.”  The  court  granted 
the  writ  of  habeas  corpus.  See:  Torres  v. 
Berbary,  340  F.3d  63  (2nd  Cir.  2004).  ■ 
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Mailbox  Rule  Applied  To  Administrative 
Forfeiture  Proceeding 

by  Bob  Williams 


In  a case  of  first  impression,  the  Third 
Circuit  has  held  that  the  mailbox  rule 
applies  to  administrative  forfeiture  proceed- 
ings. The  Court  also  held  that  the  failure  to 
apply  the  mailbox  rule  rendered  the  forfei- 
ture voidable,  rather  than  void,  enhancing 
the  split  in  the  circuits.  The  Court  applied 
the  doctrine  of  equitable  tolling  to  allow 
government  re-filing. 

After  his  arrest  on  drug-related  charges, 
the  FBI  seized  William  Longenette’s  1985 
Dodge  van  under  the  Controlled  Substances 
Act,  21  U.S.C.  § 881.  Administrative  forfei- 
ture proceedings  were  initiated  on  March  27, 
1992,  giving  Longenette  until  May  12, 1992, 
to  contest  the  forfeiture.  The  notice  was  sent 
to  the  wrong  prison.  Longenette  wrote  a let- 
ter to  the  FBI  claiming  ownership  of  the  van 
on  April  16,  1992,  and,  unable  to  post  bond, 
claimed  in  forma  pauperis  (IFP)  status.  Mean- 
while, Longenette’s  attorney  had  received 
notice  and  requested  an  IFP  form  for 
Longenette.  On  April  17,  1992,  the  FBI  sent 
the  form  to  Longenette  and  gave  him  until  May 
29,  1992,  to  “return”  the  form.  Longenette 
mailed  the  completed  fonn  from  prison  on  May 
27,  1 992,  but  it  was  not  received  until  June  2, 
1992.  The  FBI  wrote  Longenette  telling  him 
his  bond  was  untimely  and  the  administrative 
forfeiture  proceeding  would  continue. 

Longenette  filed  suit  contesting  the  ad- 
ministrative forfeiture  which  was  dismissed 
in  1994  on  lack  of  jurisdiction  and  insuffi- 
cient process  grounds.  The  decision  was 
reversed  in  1995  and  remanded.  In  2000  sum- 
mary judgment  was  granted  for  the  FBI.  On 
appeal,  the  Court  focused  on  the  bond  re- 
quirement and  whether  Longenette  gave  a 
timely  bond  when  mailing  the  IFP  form.  Af- 
ter examining  some  mailbox  rule  history  to 
its  foundation  in  Houston  v.  Lack,  108  S.Ct. 
2379  (1988),  the  Court  held  that  the  rule  can 
only  be  applied  in  the  absence  of  a clear  statu- 
tory or  regulatory  scheme  to  the  contrary. 
Although  the  district  court  held  that  the  mail- 
box rule  had  never  been  applied  to  the 
executive  branch,  on  appeal  the  Court  held 
it  is  the  statutory  and  regulatory  schemes 
that  control,  not  the  branch  of  government. 

The  Court  found  no  conclusive  language 
in  the  statutory  and  regulatory  scheme  defin- 
ing when  a claim  is  “filed”  or  a bond  is  “given” 
(the  two  mandatory  requirements)  as  requir- 
ing actual  receipt.  Even  the  FBI’s  letter  used 
the  terms  “give,”  “file,”  and  “return”  inter- 


changeably. Absent  a statutory  or  regulatory 
requirement  of  “actual  receipt,”  Longenette’s 
bond  was  timely  when  delivered  to  prison  of- 
ficials on  May  27,  1992. 

Turning  to  whether  the  defective  proceed- 
ing is  voidable  or  void  the  Court  noted  a split 
in  the  circuits.  The  Second,  Fifth,  Ninth  and 
Tenth  circuits  hold  forfeiture  proceedings  con- 
ducted without  adequate  notice  void.  The 
Sixth  Circuit  holds  them  only  voidable,  with 
the  proper  remedy  being  a restoration  of  the 
right  to  the  proceedings  at  the  point  where  the 
error  occurred,  rather  than  voiding  the  pro- 
ceedings which  would  require  the  government 
to  institute  new  proceedings.  The  Court 
adopted  this  latter  position  reasoning  that 
since  the  proceedings  were  valid  from  their 
inception  (the  FBI’s  notice  to  Longenette)  and 
the  only  defect  the  misapplication  of  the  mail- 
box rule,  the  proceedings  were  not  void  and 
the  proper  remedy  is  to  vacate  the  forfeiture 
and  restore  the  proceeding  at  that  point. 

Since  the  five-year  statute  of  limitations 
(19U.S.C.  § 1621)  for  the  government  to  file 
judicial  forfeiture  proceedings  had  expired, 
the  Court  ruled  sua  sponte  that  the  prin- 
ciples of  equitable  tolling  apply  and  gave 
the  government  six  months  to  file.  This  point 
is  mooted  in  cases  commenced  after  August 
22,  2000,  since  Congress  passed  the  Civil 
Administrative  Forfeiture  Reform  Act  allow- 
ing for  new  forfeiture  proceedings  to  be 
commenced  when  prior  proceedings  are  set 
aside  due  to  inadequate  notice  (18  U.S.C.  § 
983).  See:  Longenette  v.  Krusing,  322  F.3d 
758  (3rd  Cir.  2003).  ■ 
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California  Credit  Restoration  Denial  Ruled  Ex  Post  Facto 


The  U.S.  District  Court  (E.D.  Cal.) 
granted  a writ  of  habeas  corpus  be- 
cause it  found  the  denial  of  earned 
restoration  of  a California  state  prisoner’s 
disciplinary-based  credit  loss  to  be  uncon- 
stitutionally retroactive.  The  Ninth  Circuit 
U.S.  Court  of  Appeals  affirmed  because  the 
prison  regulation  disallowing  such  restora- 
tion had  been  enacted  after  the  disciplinary 
offense  was  committed. 

Joseph  Scott  Hunter  began  his  39  year 
determinate  prison  term  in  198 1 and  was  eli- 
gible to  earn  “good-time”  credits.  On 
February  22, 1996,  Hunter  was  caught  drink- 
ing “pruno”  (a  Division  C serious  rules 
violation)  for  which  he  was  assessed  120 
days  loss  of  good-time  credits.  Under  the 
then  current  prison  regulations,  he  could  earn 
restoration  of  one-half  of  those  credits  by 
remaining  disciplinary- free  for  six  months. 

However,  effective  January  1, 1996,  Cali- 
fornia Penal  Code  § 2933(c)  (enabling  those 
regulations)  was  amended  to  permit  the  Di- 


by  John  E.  Dannenberg 

rector  of  Corrections  to  promulgate  new  regu- 
lations restricting  restoration.  In  April,  1996, 
the  Director  did  so  amending  regulations  15 
CCR  §§  3327  and  3328  to  provide  for  no 
credit  restoration  against  a Division  C of- 
fense. 

After  Hunter  had  completed  six  months 
of  “clean  time,”  he  applied  for  his  50%  resto- 
ration. Department  of  Corrections  officials 
refused,  citing  the  new  (and  then  in  effect) 
no-credit  regulation.  Hunter  filed  a habeas 
corpus  petition  against  Warden  Ayers  in  the 
U.S.  District  Court,  claiming  that  the  appli- 
cation of  the  new  regulation  to  him  violated 
the  Ex  Post  Facto  Clause  of  the  United  States 
Constitution.  The  district  court  agreed  and 
granted  the  writ. 

The  Ninth  Circuit  affirmed,  noting  that 
Hunter  previously  had  an  absolute  right  to 
earned  restoration  of  credits,  but  under  the 
new  scheme,  was  disadvantaged  because  he 
no  longer  had  that  right.  This  met  the  test  of 
Weaver  v Graham,  450  U.S.  24  (1981)  in  that 


the  application  of  the  revised  regulation  was 
retrospective  and  disadvantaged  Hunter  by 
making  the  new  punishment  more  onerous 
[i.e.,  prolonging  imprisonment]. 

Such  a conclusion  would  not  have  been 
available  if  the  earlier  regulation  had  permit- 
ted discretionary  credits.  In  that  case,  the 
statutory  change  would  only  have  imported 
a speculative  effect  as  to  increased  punish- 
ment. Notably,  the  Ninth  Circuit  disagreed 
with/«re  Winner  (1991)  56  Cal.App.4th  1481, 
a state  appellate  court  decision  holding  that 
revised  § 2933(c)  automatically  nullified  the 
pre-existing  regulation  resulting  in  the 
state  appellate  court’s  disallowance  of  the 
benefit  of  that  more  lenient  regulation.  But 
believing  instead  that  the  California  Supreme 
Court  would  not  hold  that  the  January  1, 1996 
statutory  amendment  nullified  the  pre-exist- 
ing credit-restoration  regulation,  the  Ninth 
Circuit  enforced  Hunter’s  Ex  Post  Facto 
Clause  rights  to  earn  his  credits.  See:  Hunter 
v.  Davis,  336  F.3d  1007  (9th  Cir.  2003).  ■ 


Mentally  111  Texas  Prisoner  Not  Entitled  To  Hepatitis  Treatment 


I n this  unpublished  decision  by  a three 
judge  panel,  the  U.S.  Fifth  Circuit 
Court  of  Appeals  held  on  March  19,  2004, 
that  the  failure  of  Texas  prison  officials  to 
treat  a mentally  ill  prisoner’s  hepatitis  B and 
C with  interferon  therapy  did  not  constitute 
deliberate  indifference  nor  did  it  violate  the 
Americans  With  Disabilities  Act  (ADA). 

Jimmy  Roy  Davidson,  a Texas  state  pris- 
oner who  suffers  from  an  unspecified 
psychiatric  disorder,  brought  a pro  se  42  U.S.C. 
§ 1983  civil  rights  action  against  the  Texas 
Department  of  Criminal  Justice,  Institutional 
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Division  (TDCJ-1D),  its  medical  contractors 
and  various  medical  personnel,  alleging  that  their 
refusal  to  treat  his  hepatitis  B and  C with  inter- 
feron therapy  violated  his  constitutional  rights. 

The  U.S.  District  Court  for  the  Eastern 
District  of  Texas  dismissed  Davidson’s  claim 
as  frivolous  and  he  appealed.  The  Fifth  Cir- 
cuit affirmed. 

According  to  the  Fifth  Circuit,  “Prison 
officials  violate  the  constitutional  proscription 
against  cruel  and  unusual  punishment  when 
they  are  deliberately  indifferent  to  a prisoner’s 
serious  medical  needs....”  To  support  a claim 
of  deliberate  indifference  a prisoner  must 
show  that  “prison  officials  refused  to  treat 
him,  ignored  his  complaints,  intentionally 
treated  him  incorrectly,  or  engaged  in  any  simi- 
lar conduct  that  would  clearly  evince  a wanton 
disregard  for  any  serious  medical  needs.” 

In  light  of  this  definition,  the  court  de- 
termined that  Davidson  had  not  shown 
deliberate  indifference  for  the  following  rea- 
sons. First,  although  Davidson  cited 
authorities  who  recommend  interferon 
therapy  for  those  with  psychiatric  disorders, 
provided  certain  safeguards  are  taken, 
Davidson’s  occasionally  elevated  alanine 
aminotransferase  (ALT)  readings  alone  did 
not  warrant  such  “extraordinary  medical  in- 
tervention.” Second,  Davidson’s  argument 
that  a Dr.  Revell  should  have  referred  him  for 


a liver  biopsy  was  negated  by  the  fact  that 
his  ALTs  were  approximately  normal  when 
he  was  transferred  from  Dr.  Revell ’s  unit  in 
April  2002.  Third,  TDCJ-ID  Policy  B-14.13 
provides  that  “[sjevere  depression  or  other 
active  neuro-psychiatric  disorder  is  classified 
as  an  ‘absolute  contraindication’  to  therapy.” 
Davidson’s  contention  that  prison  doctors 
should  have  referred  him  to  a psychiatrist  to 
determine  if  his  mental  illness  was  “severe”  or 
“active,”  even  if  proven  true,  would  merely 
constitute  “malpractice  or  negligence,  which 
are  not  actionable  under  § 1983.” 

As  to  the  ADA  claim,  Davidson  argued 
that  prison  officials  violated  Policy  B-14.13 
“by  not  providing  qualified  personnel  to 
determine  the  degree  of  severity  or  active- 
ness of  his  mental  illness  and  by  not 
providing  him  with  controlled  trials  of  medi- 
cation with  interferon.”  The  court  held 
however,  that  Davidson’s  ADA  claim  was 
meritless  because  he  did  not  allege  or  show 
that  “he  was  adversely  treated  solely  be- 
cause of  his  handicap  of  mental  illness.”  The 
court,  with  a straight  face,  imposes  highly 
complex  legal  and  medical  requirements  on 
mentally  ill  prisoners  proceeding  pro  se  with- 
out counsel  and  an  unknown  level  of 
education.  See:  Davidson  v.  Texas  Depart- 
ment Of  Criminal  Justice,  Institutional 
Division,  5th  Cir.,  Case  No.  03-41185.  | 
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Tennessee:  Staph  Outbreak,  Delayed  Treatment,  Death  Highlight 

Prison  Healthcare  Problems 


An  outbreak  of  staph  infection,  the 
delayed  treatment  of  a brain  tumor, 
and  a preventable  heart  attack  are  just  a few 
of  the  problems  Tennessee  prisoners  have 
faced  while  in  the  care  of  private  contrac- 
tors. 

In  September  2003,  three  unidentified 
prisoners  were  infected  with  the  Staphylo- 
coccus bacteria  at  the  Silverdale 
Workhouse,  operated  by  Corrections  Cor- 
poration of  America  (CCA).  The  outbreak 
prompted  prison  officials  to  relocate  200 
prisoners  to  other  housing  areas  and  to  in- 
stitute a number  of  new  hygeine  measures. 

County  Mayor  Claude  Ramsey  told 
commissioners  on  September  17,  2003,  that 
the  prison  was  being  scrubbed  and  that  pro- 
tective measures  had  been  put  in  place. 
These  measures  included  requiring  prison- 
ers who  lived  in  the  same  dorms  as  the 
infected  prisoners  to  turn  in  all  clothes,  bed 
sheets,  towels  and  personal  hygiene  items, 
including  razors  and  soap. 

Other  prisoners  were  ordered  to  wash 
their  hands  frequently,  store  open  food 
items  in  sealed  plastic  containers,  have  laun- 
dry and  bedding  sanitized,  and  to  immediately 
report  any  skin  lesions  to  prison  officials.  Read- 
ers should  note  that  the  Silverdale  staph 
outbreak  is  part  of  a national  epidemic.  [See 
the  November  2003 
PIN], 

Prisoners  in  the 
Lois  DeBerry  Special 
Needs  Facility,  a Tennes- 
see prison  hospital 
under  contract  with  Cor- 
rectional Medical 
Services  (CMS),  face 
even  more  severe  health 
threats. 

DeBerry  prisoner 
Terry  Crouch  began  tell- 
ing prison  physicians’ 
assistants  in  200 1 that  he 
was  suffering  excruciat- 
ing headaches  and 
blurred  vision,  but  it  was 
more  than  a year  before 
he  was  properly  diag- 
nosed. Crouch  says  he 
couldn’t  keep  food  down 
and  that  he  dropped 
weight  “like  it  was  water 
running  off  of  me.”  Medi- 


by  Michael  Rigby 

cal  personnel  ordered  gastrointestinal  tests  and 
treated  his  symptoms  with  over-the-counter 
antacids. 

Crouch’s  mother  believed  the  problem 
was  something  else.  Succumbing  to  her  re- 
peated requests,  doctors  finally  performed 
a brain  scan  and  found  a half-dollar  sized 
tumor  pressing  on  Crouch’s  optic  nerve  and 
pituitary  gland. 

Nashville  attorney  David  Raybin,  who 
helped  convince  CMS  to  perform  the  scans, 
said  prison  medical  personnel  are  reluctant 
to  treat  medical  problems.  Many  times  they 
wait  until  it  is  too  late.  In  a letter  to  Lois 
DeBerry  warden  Robert  Waller,  Raybin  said, 
“It  is  an  absolute  miracle  that  this  man  did 
not  die.” 

Crouch  survived  his  brush  with  death, 
but  another  Lois  DeBerry  prisoner  was  not 
so  lucky.  Edward  Corley,  a paraplegic,  was 
serving  three  life  sentences,  two  of  which, 
unbelievably,  were  for  a 1986  prison  break 
in  which  Corley  escaped  in  his  wheelchair 
and  hijacked  an  ambulance. 

Sadly,  Corley  made  his  escape,  but  not 
the  way  he  planned,  in  2002,  at  the  age  of 
49,  he  died  from  a heart  attack  while  in  emer- 
gency surgery  as  surgeons  tried  to  remove 
dead  flesh  from  his  body,  the  result  of  gan- 
grene. 


Corley’s  daughter  filed  a federal  law- 
suit over  her  father’s  death  in  July  2003. 
She  believes  the  gangrene,  a contributing 
factor  in  her  father’s  heart  attack,  resulted 
from  a lack  of  clean  colostomy  bags,  which 
Tennessee  prison  health  authorities  repeat- 
edly failed  to  provide.  CMS,  the  recipient 
of  a $26.6  million  contract  with  the  state  to 
provide  prisoner  healthcare  services,  was 
not  named  in  the  lawsuit.  | 

Sources:  Chattanooga  Times  Free  Press, 
www.tennessean.com 
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Two  Courts  Interpret  Provisions  of  Federal  Appellate  Rule  4; 
Prisoner  Appeals  Dismissed  as  Untimely 


Two  different  federal  circuit  appeals 
courts  have  interpreted  provisions  of 
Federal  Rule  of  Appellate  Procedure  4,  which 
relates  to  the  filing  of  notices  of  appeal.  Both 
co Hits  held  the  prisoners  failed  to  comply  with 
the  rule  and  dismissed  the  appeals. 

First,  Delaware  state  prisoner  Samuel  T. 
Poole  filed  a civil  rights  action  alleging  inter- 
ference to  access  to  his  son  by  several  public 
officials  and  private  individuals.  The  Dela- 
ware federal  district  court  dismissed,  holding 
it  had  no  personal  jurisdiction  over  two  de- 
fendants and  the  remaining  claims  were 
frivolous.  That  order  was  entered  on  March 
26,  2002,  and  Poole  deposited  his  notice  of 
appeal  in  his  prison’s  internal  mail  system  44 
days  later. 

On  appeal,  Poole  argued  there  was  a de- 
lay in  him  receiving  notice  from  the  clerk 
regarding  the  order’s  entry  due  to  his  trans- 
fer to  another  prison,  so  his  notice  of  appeal 
should  be  regarded  as  timely.  Poole  never 
formally  advised  the  court  or  clerk  of  his  ad- 
dress change.  When  the  clerk’s  notice  of  the 
orders  entry  was  returned  due  to  the  transfer, 
the  clerk  faxed  the  Department  of  Corrections 
an  “address  request.”  Poole  finally  received 
the  court’s  order  on  May  6 and  mailed  his 
notice  of  appeal  three  days  later. 

The  Third  Circuit  held  that  Poole  could 
not  obtain  relief.  His  notice  of  appeal  could 
not  be  treated  as  a motion  to  reopen  the  time 
to  file  a notice  of  appeal  under  Fed.R.App.P. 
4(a)(6).  That  rule  allows  a district  court  to  re- 
open, for  14  days,  the  time  to  appeal  if  it  finds: 
(1 ) the  motion  was  filed  within  1 80  days  after 
the  judgment  or  order  was  entered  or  7 days 
after  the  party  receives  notice  of  the  entry, 
whichever  is  earlier;  (2)  the  moving  party  was 


NOTICE  TO  PLN  READERS 


PLN  erroneously  reported  on  page  17  of 
the  June  2004  issue,  that  one  copy  of  the 
Census  of  State  arid  Federal  Correc- 
tional Facilities,  2000  (Document  #NCJ 
198272)  can  be  obtained  for  free  from 
the  National  Criminal  Justice  Referral 
Service  (NCJRS).  The  correct  informa- 
tion is  there  is  a $5  shipping/handling 
charge  for  the  publication  to  be  mailed. 

Also,  the  publication  is  27  pages  in  length, 
and  not  the  20  pages  reported  in  PLN. 

To  obtain  the  document,  send  a $5 
check  or  money  order  with  your  request 
for  “NCJ  198272”  to:  NCJRS,  PO  Box 
6000,  Rockville,  MD  20849. 


entitled  to  notice  of  the  entry,  but  did  not  re- 
ceive it  from  the  court  or  a party  within  21 
days;  and  (3)  no  party  would  be  prejudiced. 

Fed.R.Civ.P  4(a)(1)  requires  a notice  of 
appeal  to  be  filed  with  the  district  clerk  within 
30  days  after  the  judgment  or  order  appealed 
from  is  entered.  The  court  held  that  a notice 
of  appeal  could  not  be  treated  as  a motion  to 
reopen  Rule  4(a)(6).  The  court  acknowledged 
this  holding  conflicted  with  Sanders  v.  United 
States,  113  F.3d  184  (7,h  Cir.  1997).  Nonethe- 
less, the  court  concluded  Rule  4(a)(6)  demands 
a motion.  As  Poole  failed  to  file  a motion  to 
reopen  the  time  to  appeal,  his  notice  of  appeal 
was  untimely,  and  the  appeal  was  dismissed. 
See:  Poole  v.  Family  Court  of  New  Castle, 
368  F.3d263(3ri  Cir.  2004). 

The  second  ruling  resulted  after  the 
conviction  of  Kenneth  Craig  for  being  a felon 
in  possession  of  a firearm  in  the  Eastern  Dis- 
trict of  Wisconsin  federal  court.  At 
sentencing,  Craig  announced  he  did  not  want 
to  appeal,  but  the  Court  advised  him  that  his 
lawyer  would  continue  to  represent  him 
through  the  period  allowed  for  appeal  and 
would  file  a notice  at  his  request. 

Craig’s  judgment  was  entered  on  March 
12,  2003,  and  his  time  to  appeal  expired  on 
March  26  under  Fed.R.App.P.  4(6)(1)(A)(I), 
26(a).  On  April  8,  the  district  court  received 


A 230  page  Supplement  to  The  Cali- 
ornia  State  Prisoners  Handbook 
has  been  released,  bringing  this  bible  for  Cali- 
fornia state  prisoners  current  as  of  September 
1, 2003  changes  in  the  law.  Organized  in  the 
same  chapter  structure  as  the  1,000  page 
Third  Edition  of  the  Handbook  [see  PLN, 
Oct.  ‘01,  p.23],  the  72  pages  of  text  discuss 
the  impact  of  250  recent  state  and  federal 
cases  as  well  as  changes  in  the  California 
Department  of  Corrections’  regulations.  To 
be  fully  current,  the  Supplement  includes 
select  superior  court  references  along  with 
cases  still  pending  appellate  review.  All  of 
the  new  text  is  indexed  five  ways  in  a 1 9 page 
Table  of  Authorities,  greatly  enhancing  the 
Supplement’s  research  utility. 


a notice  of  appeal  personally  signed  by 
Craig.  When  the  Court  asked  the  parties  to 
address  the  appeal’s  timeliness,  Craig’s  attor- 
ney asked  for  an  extension  of  30  days  under 
Rule  4(6)(4).  That  motion  represented  Craig 
changed  his  mind  about  an  appeal  and  sub- 
mitted the  notice  pro  se  because  he  thought 
his  attorney  would  no  longer  represent  him. 
The  Court  denied  the  motion  on  the  basis  that 
good  cause  was  not  demonstrated. 

On  appeal,  Craig  swore  under  oath  that 
he  deposited  his  notice  of  appeal  in  the  prison 
mailbox  on  March  20.  He  argued  he  should  re- 
ceive benefit  of  the  “mailbox  rule”  for  prisoners. 
See:  Fed.RApp.R  4(c)(1).  That  rule  requires 
two  things  by  declaration  in  compliance  with 
28  U.S.C.  § 1746  ornotarized  statement:  (1)  it 
set  forth  the  date  of  deposit;  and  (2)  state  that 
first-class  postage  has  been  prepaid. 

The  Seventh  Circuit  found  Craig  only 
complied  with  50%  of  rule.  Specifically,  he 
failed  to  verify  he  had  prepaid  first-class 
postage.  The  Court  said  this  was  important 
because  “mail  bearing  a stamp  gets  going, 
but  an  unstamped  document  may  linger.”  As 
Craig  failed  to  fully  comply  with  the  mailbox 
rule,  the  Court  held  he  could  not  receive  its 
benefits,  and  his  appeal  was  dismissed.  See: 
United  States  v.  Craig,  368  F.3d  738  (7th  Cir. 
2004).| 


The  balance  of  the  Supplement  contains 
revised  forms,  including  81  pages  of  updated 
federal  court  forms  for  habeas  corpus  (28 
U.S.C.  § 2254)  and  civil  rights  (42  U.S.C.  § 
1983)  filings  in  each  of  California’s  four  fed- 
eral districts.  For  those  seeking  jobs,  an 
updated  eight  page  listing  of  Workforce  In- 
vestment Act  resource  centers  in  all 
California  counties  will  aid  parolees  in  gain- 
ing both  job  training  and  employment. 

The  Supplement  is  available  to  prison- 
ers for  $15  (including  postage)  [$50  to 
non-prisoners]  from  Rayve  Productions, 
POB  726,  Windsor,  CA  95492.  If  you  haven’t 
yet  ordered  the  Handbook,  its  subsidized 
$40  price  (to  prisoners  only)  will  now  include 
the  Supplement.  | 


2004  Supplement  to  the  California 
State  Prisoners  Handbook 

by  Fama,  McKay,  Snedecker,  Smith  and  the 
Prison  Law  Office,  230  pp. 

Reviewed  by  John  E.  Dannenberg 
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The  Seventh  Circuit  Court  of  Appeals 
affirmed  the  denial  of  qualified  im- 
munity to  a police  officer  on  a claim  of 
deliberate  indifference  to  an  Illinois  pretrial 
detainee’s  suicide  risk. 

On  June  4,  1998,  Steven  Cavalieri  kid- 
napped his  former  girlfriend,  Stephanie 
Rouse,  and  using  a gun,  threatened  to  kill 
Rouse  and  himself.  Rouse  was  able  to  call 
Cavalieri ’s  mother  and  his  mother,  in  turn, 
called  the  Crisis  Hotline.  Rouse  placed  a call 
to  the  Crisis  Hotline  as  well.  The  Crisis 
Hotline  notified  the  City  Police  Department. 

Cavalieri  held  the  police  at  bay  for  sev- 
eral hours,  during  which  time  his  mother 
advised  a member  of  the  hostage  negotia- 
tion team  that  her  son  was  suicidal  and 
needed  to  go  to  a hospital. 

At  the  City  Jail  Cavalieri  met  with  officer 
Shepard  and  asked  to  speak  with  a mental  health 
counselor.  Shepard  told  him  j ail  personnel  would 
arrange  for  him  to  speak  with  someone. 

Later,  Shepard  interviewed  Rouse,  who 
once  again  explained  that  Cavalieri  threat- 
ened to  kill  her  and  commit  suicide.  She  also 
told  Shepard  that  Cavalieri  said  he  would  kill 
himself  if  ever  returned  to  jail. 

Shepard  then  interviewed  Cavalieri ’s 
mother  who  expressed  concerns  about  en- 
suring that  her  son  see  a counselor.  She 
explained  that  his  mental  condition  was  frag- 
ile and  she  advised  Shepard  of  the  calls  to 
the  Crisis  Line  the  night  before.  She  also  told 
Shepard  that  her  son  had  been  on  suicide 
watch  in  the  jail  a month  earlier. 

“Shepard  advised  Mrs.  Cavalieri  that 
Steven’s  mind  was  ‘on  overload,  ’ that  he  seemed 
very  upset,  and  that  he  believe  Steven  would 
need  counseling.  Mrs.  Cavalieri  told  Shepard  that 
Steven  needed  to  be  on  suicide  watch  and  should 
not  be  left  alone.  Shepard  responded  by  prom- 


ising Mrs.  Cavaliers  that 
Steven  would  not  be  alone.” 

Cavalieri  was  notplaced 
on  suicide  watch,  however. 

He  again  asked  to  speak  with 
a mental  health  counselor 
and  was  told  he  would  see 
someone,  but  never  did. 

Later  the  same  day, 

Shepard  called  the  jail  and 
instructed  guards  to  put  a 
stop  to  Cavalieri ’s  telephone 
calls,  because  he  had  been 
making  annoying  calls  to 
Rouse.  At  about  2:10  p.m., 

Cavalieri  was  found  uncon- 
scious, hanging  from  the  wire 
telephone  cord  in  his  hold- 
ing cell.  He  never  regained 
consciousness  and  remains 
in  an  unresponsive  state. 

Cavalieri’s  mother,  as 
guardian  of  his  estate, 
brought  suit  against 
Shepard  and  others  alleg- 
ing that  defendants  acted 
with  deliberate  indifference 
to  his  risk  of  suicide.  The 
district  court  denied  the 
defendants’  claim  of  quali- 
fied immunity  and  they 
immediately  appealed. 

The  Seventh  Circuit  upheld  the  denial  of 
qualified  immunity,  concluding  that  taking  the 
facts  in  the  light  most  favorable  to  plaintiff, 
“Steven’s  constitutional  rights  were  violated 
and  that  these  rights  were  clearly  established 
as  of  mid-1998.”  The  court  concluded  that  the 
facts  “would  show  that  Shepard  was  deliber- 
ately indifferent  to  Steven’s  safety.”  The  court 
then  agreed  with  the  district  court  that  the  right 


to  be  free  from  deliberate  indifference  to  sui- 
cide was  clearly  established  prior  to  Steven’s 
1998  suicide  attempt.  See:  Hall  v.  Ryan,  957 
F.2d  402, 406  (7th  Cir.  1992).”  Citing  Hope  v. 
Pelzer,  536  U.S.  730, 122  S.Q.  2508, 25 1 6 (2002), 
the  court  concluded  “that  the  law  as  it  existed 
at  the  time  of  Steven’s  suicide  attempt  pro- 
vided Shepard  with  fair  notice  that  his  conduct 
was  unconstitutional.”  See:  Cavalieri  v. 
Shepard,  321  F.3d616  (T Cir.  2003). ■ 


PLRA  Indigency  Provision  Inapplicable  When  Filing  Fee  Paid 


The  Eleventh  Circuit  Court  of  Ap- 
peals held  the  In  Forma  Pauperis 
(IFP)  provision  of  the  Prison  Litigation  Re- 
form Act  (PLRA)  cannot  be  used  to  dismiss 
a case  when  the  plaintiff  pays  the  filing  fee. 
Thomas  R.  Farese,  a federal  prisoner,  filed 
two  lawsuits:  a civil  rights  case  and  a Rack- 
eteer Influenced  and  Corrupt  Organization 
Act  (RICO)  case,  which  stem  from  prior  busi- 
ness relationships  and  litigation  with  his 
business  partner  Harold  Dude. 

Upon  filing  the  RICO  case,  Farese  paid 
the  filing  fee.  When  he  later  filed  the  civil 


rights  case,  he  sought  IFP  status.  The  South- 
ern Florida  District  Court  consolidated  the 
two  cases,  and  it  determined  that  upon  con- 
solidation that  Farese  was  preceding  IFP  in 
both  cases  despite  the  filing  fee  being  paid 
in  the  RICO  case.  The  Court  then  applied  28 
U.S.C.  § 1915(d)  and  held  Farese’s  cases  had 
no  basis  in  law  or  fact,  which  required  dis- 
missal under  the  PLRA’s  IFP  provision. 

Farese  appealed,  contending  the  district 
court  erred  when  it  dismissed  his  fees-paid 
RICO  case.  The  Eleventh  Circuit  said  that  § 
1915  applied  only  in  a suit  where  the  pris- 


oner proceeds  without  “prepayment  of  fees 
or  security  therefore.” 

The  Court  held  that  the  consolidation 
of  Farese’s  cases  did  not  alter  the  fees-paid 
status  of  his  RICO  case.  Because  § 1915 
only  governs  IFP  proceedings,  the  district 
court  was  not  authorized  to  dismiss  the  RICO 
claim  under  § 1915.  Accordingly,  the  dis- 
missal of  the  RICO  case  was  vacated,  but 
the  Court  held  the  civil  rights  case  was  prop- 
erly dismissed  and  affirmed  that  part  of  the 
ruling.  See:  Farese  v.  Scherer,  342  F.3d  1223 
(1 1th  Cir.  2003).  H 
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Intentional  Delay  to  Prevent  Prisoner’s  Suicide 
Precludes  Qualified  Immunity 


The  Eighth  Circuit  Court  of  Appeals 
held  a guard’s  delay  to  prevent  a 
prisoner’s  suicide  is  deliberate  indifference  to 
serious  medical  needs.  This  action  was 
brought  by  the  mother  of  South  Dakota  State 
Penitentiary  (SDSP)  prisoner  Jeremy  Gacek 
after  he  hanged  himself.  The  district  court 
granted  summary  judgment  to  eleven  of  the 
twelve  defendants.  The  remaining  defendant, 
guard  Thomas  Haughlin,  appealed  the  denial 
of  his  qualified  immunity  defense. 

While  housed  at  the  SDSP  Special  Hous- 
ing Unit  on  March  4, 1998,  Gacek  requested 
his  recreation  period.  After  guards  refused 
to  fulfill  that  request,  Gacek  began  engaging 
in  behavior  to  bring  the  “goon  squad”  to  his 
cell  so  he  could  get  a shower.  Gacek  threat- 
ened to  not  return  to  his  food  tray,  threw 
water  on  two  guards,  and  kept  a plastic 
spoon.  When  Gacek  learned  the  goon  squad 
was  not  coming,  he  told  Haughlin  he  was 
going  to  “hang  it  up.” 

Gacek  then  got  a pair  of  pants  and  made 
one  end  into  a slipknot.  He  tied  his  door 


shut  with  a towel,  and  he  told  Haughlin  that 
as  soon  as  he  walked  away  he  was  going  to 
tie  one  end  to  his  bed  and  tie  his  feet  to  the 
floor.  Gacek  then  said  good-bye  to  several 
prisoners,  and  began  putting  the  slipknot 
over  his  head. 

Haughlin’s  reaction  was  in  dispute. 
Haughlin  said  he  tried  to  talk  Gacek  out  of 
suicide.  Other  prisoners  testified  Haughlin 
told  Gacek,  “You  do  what  you  got  to  do  and 
I’ll  do  what  I got  to  do.”  Haughlin  con- 
tended he  left  Gacek’s  cell  at  6: 17  p.m.  to  call 
a code  red.  The  prisoners  maintain  Haughlin 
left  Gacek’s  cell  at  5:55  and  refused  to  answer 
their  yells  and  emergency  call  buttons.  At 
6:28  guards  entered  Gacek’s  cell  to  find  him 
hanged.  The  district  court  held  these  factual 
disputes  preclude  qualified  immunity  prior  to 
trial.  Haughlin  filed  an  interlocutory  appeal. 

The  Eighth  Circuit  said  prisoner  suicide 
cases  are  analyzed  in  terms  of  prison  official’s 
failure  to  provide  appropriate  medical  care, 
so  deliberate  indifference  is  the  barometer 
that  measures  these  types  of  cases.  Here, 


Haughlin’s  actions  are  hotly  disputed.  First, 
it  is  disputed  whether  Haughlin  tried  to  talk 
Gacek  out  of  suicide  or  told  him  to  “do  what 
you  got  to  do.”  Second,  it  is  disputed 
whether  Haughlin  failed  to  act  on  Gacek’s 
threat  for  25  minutes  or  if  he  took  quick  ac- 
tion. Finally,  Haughlin’s  reaction  to  other 
prisoners’  emergency  calls  is  in  dispute. 
Taking  the  facts  in  a light  most  favorable  to 
the  plaintiff,  a jury  could  find  that  Haughlin 
was  deliberately  indifferent  to  the  direct, 
first-hand  knowledge  of  Gacek’s  intent  and 
method  to  commit  suicide  when  he  was 
equipped  to  carry  out  that  threat. 

Moreover,  the  complaint  alleges 
Haughlin  intentionally  delayed  intervention 
to  prevent  Gacek’s  suicide.  While  Haughlin 
took  some  action  after  Gacek  put  the  slip- 
knot over  his  head,  an  intentional  delay  in 
medical  care,  if  proven,  violates  the  Eighth 
Amendment.  The  district  court’s  order  was 
affirmed  and  the  matter  remanded  for  trial. 
See:  Olson  v.  Bloomberg,  339  F.3d  730  (8th 
Cir.2003).H 


Washington  Agencies  Must  Explain  Reasons  for 
Denying  Public  Disclosure  Requests 


Division  II  of  the  Washington  State 
Court  of  Appeals  has  reversed  a 
trial  court’s  dismissal  of  an  action  challeng- 
ing the  state  Department  of  Corrections’  (DOC) 
denial  of  a request  for  disclosure  of  public 
documents  under  the  state  Rib  lie  Disclosure 
Act  (PDA),  Chapter  42. 1 7 RCW.  The  plaintiffs 
sued  the  DOC  after  it  denied  their  request  for 
documents  without  explaining  why. 


In  July  2000,  the  DOC  decided  to  estab- 
lish the  Community  Justice  Center  (CJC)  in 
Tacoma,  Washington.  Released  prisoners 
would  be  required  to  periodically  report  there 
as  a requirement  of  their  post-incarceration 
supervision.  Tacoma  citizens  requested 
from  the  DOC  documents  providing,  among 
other  things,  the  addresses  of  the  ex-pris- 
oners who  would  report  to  the  CJC.  The 
DOC  provided  some  of  the 
documents  but  refused  to 
provide  the  ex-prisoners’ 
addresses,  without  ex- 
plaining why.  The  citizens 
sued,  among  other  things, 
to  compel  disclosure  of 
the  addresses,  but  the 
Pierce  County  Superior 
Court  dismissed  the  case 
in  its  entirety.  The  citizens 
appealed. 

The  appellate  court 
recognized  that  the  PDA 
requires  agencies  to  make 
public  documents  avail- 
able to  those  who  request 
them,  unless  the  docu- 
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ments  fall  within  a specific  exemption  under 
RCW  42. 1 7.260(  1 ) and  42. 1 7.3 10(  l)(a).  Even 
so,  said  the  court,  if  a document  is  withheld 
as  exempt  under  those  provisions,  the 
agency  must  still  “fully  explain”  why  the  re- 
quest was  denied,  pursuant  to  RCW 
42.1 7.3 10(2)-(4). 

Since  the  DOC  did  not  explain  its  reasons 
for  denying  the  request  for  the  ex-prisoners’ 
addresses,  the  appellate  court  found  that  the 
DOC  had  violated  the  PDA.  Accordingly,  the 
case  was  remanded  to  the  trial  court  to  deter- 
mine the  amount  of  costs  and  damages  due 
the  citizens.  See:  Citizens  v.  DOC,  117 
Wn.App.  41 1, 72  P.3d206  (2003).® 
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California  Prisons  Add  1,000  Unauthorized  Jobs; 
Busts  Budget  by  $544  Million 


In  spite  of  a governor’s  mandate  to 
dash  all  state  agency  personnel 
spending  by  $ 1 . 1 billion  last  year,  the  Cali- 
fornia Department  of  Corrections  (CDC) 
instead  added  1,000  unfunded  positions  and 
overran  its  pre-slash  budget  by  a stagger- 
ing $544.8  million. 

While  California  went  $ 1 5 billion  in  the 
hole  last  year  - and  had  to  sell  bonds  to 
finance  the  red  ink -CDC  added  1,000  jobs 
to  its  payroll  without  authorization  from  the 
state  Legislature.  An  angry  state  Assembly- 
man  Darrel  Steinberg,  chair  of  the  Assembly 
budget  committee,  said  “[CDC]  has  been 
making  unilateral  decisions  about  who  to 
hire,  and  the  hiring  decisions  have  no  rela- 
tionship to  the  amount  of  money  budgeted, 
and  that  needs  to  end.” 

Prison  officials  replied  that  they  were 
powerless  to  make  the  cuts  until  the  guards  union 
(CCPOA)  first  agreed  CCPOA  spokesman  Lance 
Corcoran  replied  “Our  workload  doesn’t  go 
away.  We’re  very  concerned  about  staffing 
levels  at  all  times.”  Prison  officials  complained 
that  the  Legislature  has  not  given  them  enough 
funding  to  meet  union  contract  provisions  and 
safety  levels  mandated  by  court  orders. 


Kip  Kindel,  a spokesman  for  the  Youth 
and  Adult  Correctional  Agency  (YACA), 
which  oversees  CDC,  admitted  that  hiring 
this  year  would  be  “a  wash,”  when  the  500 
jobs  CDC  was  supposed  to  slash  last  year 
will  be  offset  by  328  new  full-time  positions. 
Cuts  will  come  by  deleting  night-time  prison 
programs  (e.g.,  education)  and  prisoner  work 
crews  that  clean  up  parks.  Kindel  said  this 
would  recoup  the  $544.8  million  in  over- 
spending last  year.  YACA  Secretary 
Roderick  Q.  Hickman  recently  sent  a memo 
to  all  47,247  corrections  staff  requesting  they 
save  a “buck  a day”  by  looking  for  excess 
prisoner  clothing  and  watching  what  pris- 
oners eat.  However,  even  if  each  staffer 
saved  a “buck  a day”  365  days  per  year,  it 
would  save  only  $18  million  ofYACA’s  $6 
billion  budget. 

State  finance  department  representative 
James  Tilton  wasn’t  so  sanguine,  when  he 
told  an  Assembly  budget  oversight  commit- 
tee that  wardens  and  prison  administrators 
had  become  accustomed  to  ignoring  their 
budgets.  Next  year,  YACA  undersecretary 
Kevin  Karruth  warned,  “Wardens  who  go 
over  their  budgets  will  lose  their  jobs.” 


The  problem  may  yet  be  decided  at  an- 
other level,  however,  if  U.S.  District  Court 
Judge  Thelton  E.  Henderson  carries  through 
on  his  threat  to  order  a federal  takeover  of 
CDC. 

Governor  Arnold  Schwarzenegger  has 
meanwhile  appointed  former  Governor 
George  Deukmejian  to  head  a panel  on  prison 
reform,  noting  that  CDC’s  budget  has  grown 
41  percent  in  just  the  past  five  years.  CDC 
prepared  a list  of  $400  million  in  proposed 
cuts  for  the  Governor’s  May,  2004  Revised 
Budget  — while  it  still  asked  for  a $544.8 
million  increase  to  cover  last  year’s  over- 
spending. 

But  a more  direct  approach  — one  which 
would  obviate  bureaucratic  chicanery  and 
cut  CDC’s  prison  population  (162,456)  and 
budget  ($6  billion)  approximately  40%  over- 
night would  be  for  California’s  Legislature  to 
follow  the  lead  of  most  other  states  and  that 
of  the  United  States  by  simply  eliminating  the 
concept — and  expense — of  parole.  | 

Sources:  Sacramento  Bee;  San  Francisco 
Chronicle. 


New  York  State  Prisoner  Awarded  $30,000 
For  Work  Related  Injuries 


On  December  17, 2003,  a state  court 
of  claims  in  White  Plains,  New 
York,  awarded  state  prisoner  Jose  Santos 
$30,000  for  injuries  he  sustained  while  work- 
ing in  the  industrial-unit  paint  shop  at  the 
Fishkill  Correctional  Facility. 

In  his  lawsuit,  Santos  alleged  that  on 
August  21,  1998,  he  injured  his  right  wrist, 
elbow  and  shoulder  while  spray-painting  a 
bed  frame  in  the  prison  paint  shop.  The  bed 
frame  was  hooked  to  an  angle  iron,  a 7-foot- 
long  hoisting  device  weighing  80  to  90 
pounds.  As  Santos  knelt  on  the  ground  paint- 
ing the  bed  frame,  the  hook  snapped, 
causing  the  angle  iron  and  the  bed  frame  to 
fall  on  him.  Santos  was  treated  in  the  prison 
infirmary  and  assigned  to  light  duty. 

Santos  claimed  that  he  suffered  lingering 
elbow  pain  that  had  to  be  treated  with  analge- 
sics. He  further  claimed  that  his  elbow  hurt 
when  he  used  it  and  during  damp  weather. 

Santos  provided  expert  testimony  from 
chiropractor  Thomas  Spiridellis  to  support  his 
claim.  Spiridellis  opined  that  Santos’  elbow  pain 


was  likely  permanent,  that  his  ability  to  per- 
form daily  tasks  without  pain  was  limited,  and 
that  Santos  suffered  a 50%  range-of-motion 
loss  in  his  wrist  and  reduced  movement  of  his 
elbow-joint  and  shoulder. 

Santos’  expert  engineer,  Daniel  S. 
Burdett,  RE.,  testified  that  because  the  angle 
iron  was  improperly  designed  and  built,  and 
because  the  state  failed  to  adequately  main- 
tain it,  the  workplace  was  unsafe. 

The  state  was  prohibited  from  introduc- 
ing any  evidence  regarding  the  angle  iron’s 
condition  prior  to  the  accident,  or  from  in- 
troducing expert  testimony  to  counter 
Santos’  claims  regarding  the  angle  iron,  be- 
cause it  destroyed  the  device  prior  to  trial. 

Accordingly,  the  court  determined  that 
the  state  had  not  taken  reasonable  measures 
to  ensure  a reasonably  safe  work  environ- 
ment. Santos  was  awarded  a total  of  $30,000 
for  his  personal  injury  ($20,000  for  past  pain 
and  suffering,  $10,000  for  future  pain  and 
suffering)  plus  interest  from  the  decision 
date.  The  court  further  held  that  pursuant 


to  Court  of  Claims  Act  ll-a(2),  Santos  was 
entitled  to  recover  his  filing  fee. 

Santos  was  represented  by  Gary  E.  Divis 
and  John  D.B.  Lewis,  both  of  New  York,  New 
York.  See:  Santos  v.  State  of  New  York,  Court 
of  Claims,  White  Plains,  Case  No.  102473. 


Source:  VerdictSearch,  New  York  Reporter 


Affordable  Legal  Advocacy 

• Parole  Hearings 

• Disciplinary  Hearings 

• Jail  Time  Issues 

• Community  Supervision 
Revocations 

WASHINGTON  STATE  ONLY 

Attorney  T.J.  Herivel 
410  East  Denny  #12 
Seattle,  WA  98122 


Prison  Legal  News 


41 


August  2004 


Argentina:  In  May,  2004,  army  Lt.  Colo- 
nel Guillermo  Bruno  Laborda,  50,  was 
arrested  after  he  complained  about  not  be- 
ing promoted  to  full  colonel.  In  his  letter  of 
complaint,  Laborda  gave  details  of  person- 
ally murdering  political  prisoners  on  orders 
from  his  superiors  and  setting  their  bodies 
on  fire,  including  shooting  a woman  a day 
after  she  gave  birth.  Laborda  said  that  dur- 
ing the  U.S.  backed  military  dictatorship  of 
the  1970’s  and  80’s  these  “were  considered 
true  and  unavoidable  acts  of  service”  and  it 
should  be  taken  into  account  in  promoting 
him  after  28  years  of  faithful  military  ser- 
vice. Instead,  he  was  arrested  and  charged 
with  murder.  Laborda  noted  that  other  offic- 
ers who  carried  out  the  genocide  were  duly 
promoted.  He  claimed  the  killings  trauma- 
tized him.  “The  continuous  weeping,  the 
very  odor  of  adrenaline  that  comes  from 
those  who  can  feel  their  end  coming,  their 
desperate  cries  begging  us  that  if  we  were 
really  Christians  we  would  swear  we  weren’t 
going  to  kill  them,  was  the  most  pathetic, 
agonizing  and  saddest  thing  I ever  felt  in 
my  life  and  1 will  never  forget  it,”  he  said.  He 
also  noted  that  a priest  had  absolved  of  the 
crimes  and  told  him  he  would  be  “rewarded 
for  destroying  the  enemies  of  Christ.”  Ap- 
parently letters  such  as  this  were  common 
for  officers  seeking  promotions  in  the  Ar- 
gentine military  but  this  is  the  first  time  one 
was  made  public  and  where  the  military 
pressed  charges  against  one  of  its  own. 

Arizona:  Among  the  groups  sponsor- 
ing America’s  Night  Out  Against  Crime  in 
Eloy  is  Corrections  Corporation  of  America. 
The  anti  crime  effort  touts  crime  prevention 
through  neighborhood  camaraderie,  police- 
community  relations  and  visits  by  police. 
The  August  3,  2004,  event  will  have  a por- 
table jail  provided  by  CCA,  a private,  for 
profit  prison  company  routinely  linked  to 
human  and  civil  rights  abuses.  Eloy  police 
sergeant  Michelle  Tarango  wrote  in  a local 
newspaper:  “. . .and  CCA  is  bringing  their  jail 
so  you  can  have  your  neighbors  booked 
and  make  them  pay  to  get  out.”  Apparently 
that  is  the  best  night  time  entertainment 
police  and  prison  officials  can  come  up  with. 

Colorado:  On  April  26, 2004,  the  Fed- 
eral Bureau  of  Investigation  announced  it 
would  pay  Claude  Appel,  5 1 , a state  district 
court  judge,  $100,000  to  settle  his  lawsuit 
that  they  wrongfully  disclosed  the  results 
of  their  investigation  that  Appel  was  a co- 
caine user  while  sitting  as  a judge  in  the 
Third  ludicial  District.  While  rumors  claimed 
drug  use  by  Appel,  the  FBI  was  unable  to 


News  in  Brief 

substantiate  the  rumors.  The  state  judicial 
commission  had  also  cleared  Appel  of  any 
wrongdoing. 

Colorado:  On  June  25,  2004,  the 
$350,000  Castle  Rockhome  where  convicted 
sex  offender  Wayne  Glasser,  3 7, and  his  wife 
were  living,  burned  to  the  ground  in  an  ar- 
son attack.  Glasser  had  been  previously 
convicted  in  1998  of  sexually  assaulting  a 
14  year  old  girl  and  a 21  year  old  woman 
with  Down  syndrome.  The  Glassers  noted 
they  had  repeatedly  been  harassed  by  neigh- 
bors who  had  distributed  flyers  noting 
Wayne’s  conviction. 

Connecticut:  On  June  23, 2004,  Rich- 
ard Brown,  38,  was  sentenced  to  six  months 
in  jail  for  contempt  of  court  for  yelling  ob- 
scenities at  Milford  superior  court  judge 
Patrick  Carroll  and  mooning  the  judge  in 
court.  The  outburst  occurred  during  a plea 
hearing  where  Brown  was  pleading  guilty 
to  armed  robbery  charges  and  was  asked  to 
address  the  judge  as  “sir.”  After  the  inci- 
dent, the  state  withdrew  the  plea  offer. 

Ecuador:  On  June  28, 2004,  three  pris- 
oners and  a guard  were  killed  as  police  tried 
to  stop  an  armed  breakout  from  the  Garcia 
Moreno  prison  in  Quito.  Another  five  pris- 
oners were  wounded.  At  least  33  prisoners 
escaped;  1 1 were  later  recaptured. 

Florida:  On  July  1, 2004,  David  Stewart, 
38,  a guard  employed  by  Corrections  Cor- 
poration of  America  at  the  Bay  County  jail, 
was  arrested  by  Kentucky  police  on  charges 
that  he  would  impersonate  a police  officer, 
call  fast  food  businesses  such  as  Burger 
King,  Wendy’s,  McDonald’s,  Taco  Bell,  etc. 
and  con  managers  into  strip  searching  their 
employees.  Police  identified  Stewart  through 
Wal  Mart  surveillance  photos  showing  him 
buying  the  phone  cards  used  in  the  hoax 
calls  while  wearing  his  jail  guard  uniform. 

Maine:  In  July,  2004,  April  Archer,  37, 
and  Bethany  Bondenheim,  30,  employees  of 
Correctional  Medical  Services  at  the  Maine 
Correctional  Center  in  Brewer,  were  charged 
with  gross  sexual  assault  for  allegedly  hav- 
ing sexual  relationships  with  prisoners  in 
the  facility. 

Michigan:  On  June  30,  2004,  Patrick 
Wynne,  a guard  with  the  Department  of 
Homeland  Security’s  Immigration  and  Cus- 
toms Enforcement  branch,  was  charged  with 
stealing  over  $200,000  from  federal  immigra- 
tion detainees  over  a 4 year  period.  Wynne 
was  employed  at  the  jail  in  Monroe.  U.S. 
Attorney  Jeffrey  Collins  said  “Wynne  has 
been  charged  with  stealing  cash  from  nu- 
merous aliens  and  immigration  detainees 


who  were  held  in  the  custody  of  the  United 
States.  This  type  of  criminal  activity  by  a 
law  enforcement  officer  is  outrageous  and 
will  be  prosecuted  to  the  full  extent  of  the 
law.”  Collins  offered  no  explanation  on  why 
it  took  authorities  four  years  to  detect  and 
prosecute  the  thefts. 

Oklahoma:  On  June  18,  2004,  Mark 
Burleson,  22,  escaped  from  the  Riverside 
Intermediate  Sanctions  Facility  in  Tulsa.  The 
facility  is  run  by  the  for  profit  Avalon  Cor- 
rectional Services.  Avalon  did  not  notice  that 
Burleson  had  escaped  until  the  next  day. 

Pennsylvania:  On  April  23, 2004,  Eric 
Holley,  45,  a Philadelphia  jail  inmate  who  had 
been  taken  to  the  Frankford  Hospital  for 
treatment  of  an  undisclosed  medical  condi- 
tion, took  a .357  revolver  away  fromjail  guard 
Alice  Govozdean  and  fired  three  shots  be- 
fore being  subdued  by  hospital  staff.  Holley 
had  been  unshackled  to  use  the  bathroom 
when  the  incident  occurred.  No  one  was  in- 
jured in  the  shooting.  Prisons  Commissioner 
Leon  King  said  that  Govozdean  and  another 
guard  who  was  supposed  to  be  supervis- 
ing Holley  had  been  suspended  pending  an 
investigation.  King  said  that  a preliminary 
investigation  showed  that  jail  policy  on  re- 
straints was  not  followed.  Holley  was 
awaiting  trial  on  illegal  gun  possession 
charges.  After  the  hospital  incident  he  was 
charged  with  simple  and  aggravated  assault 
and  robbery. 

Pennsylvania:  On  July  6,  2004,  Leba- 
non county  prison  guard  Bonita  Kirby  was 
charged  with  escape,  criminal  conspiracy, 
hindering  apprehension  and  other  offenses. 
Prosecutors  claim  Kirby  allowed  jail  prisoner 
Tina  Proudfoot,  21,  to  escape  from  a jail  ve- 
hicle on  June  29,  2004,  when  she  was  being 
transported  back  to  the  jail  from  a hospital 
visit.  Kirby,  a 14  year  jail  guard,  stopped  the 
vehicle  at  an  intersection  and  gave 
Proudfoot  the  keys  to  her  handcuffs  and 
shackles  and  opened  the  door.  Proudfoot 
allegedly  told  Kirby  she  missed  her  hus- 
band. Proudfoot  was  recaptured  shortly 
thereafter. 

Pennsylvania:  On  July  1 1, 2004,  Geary 
Turner,  56,  a prisoner  at  the  Joseph  Coleman 
Center,  a 300  bed  halfway  house  in  Philadel- 
phia, was  found  shot  to  death  in  his  room  at 
the  Center.  News  reports  state  that  while 
billed  as  a halfway  house,  the  Center  “looks 
like  a medium  security  prison”  and  “is  sur- 
rounded by  high  chain  link  fences  and 
barbed  wire.”  The  facility  is  operated  by  the 
Roseland,  New  Jersey,  based  Community 
Education  Centers. 
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Pennsylvania:  On  June  10, 2004,  John 
Owens,  62,  a lieutenant  at  the  Centre  County 
Prison  in  Bellefonte  was  convicted  by  a state 
court  jury  of  simple  assault  and  official  op- 
pression for  yelling  and  punching  Joseph 
Ellis,  an  inebriated  detainee,  on  September 
12, 2003.  Jeremy  Woodring,  a jail  guard  who 
resigned  his  job  after  testing  positive  for 
marijuana  use,  testified  that  he  saw  Owens 
hold  Ellis  against  a wall  and  punch  him  in 
the  face.  Owens  testified  in  his  defense  that 
he  merely  pushed  Ellis  who  then  slipped  “on 
the  floor  and  fell  against  the  wall.”  On  June 
24,  2004,  Owens  was  fired  by  the  county, 
retroactive  to  the  day  of  his  conviction. 

Texas:  In  June,  2004,  Sharon  Durbin, 
30,  was  arrested  on  charges  of  identity  theft 
for  allegedly  writing  21  checks  totaling  over 
$9,000  on  the  personal  bank  account  of  Har- 
ris County  district  attorney  Chuck 
Rosenthal,  portraying  herself  as  “Cathy 
Rosenthal.”  Rosenthal  shut  down  his  bank 
account  and  said  “It’s  been  a huge  hassle. 
I’ve  spent  way  too  much  time  trying  to  get 
things  straight  with  all  these  banks.”  Durbon 
has  a lengthy  criminal  history  of  forgery, 
prostitution,  check  and  credit  card  fraud. 

Texas:  On  July  2, 2004,  135  prisoners  at 
the  Carrizalez-Rucker  Detention  Center  in 
Brownsville  rioted  with  each  other  leaving 
one  prisoner  stabbed  in  the  neck  and  1 1 oth- 
ers with  varying  injuries.  Steel  shanks  and 
other  homemade  weapons  were  used  in  the 
riot.  No  jail  employees  were  injured.  Jail 
guards  subdued  the  rioters  in  ten  minutes. 

Texas:  On  July  2,  2004,  Elizabeth  Sali- 
nas, 43,  an  accountant  with  the  Galveston 
county  pretrial  services  program  was  ar- 
rested and  charged  with  stealing  funds  from 
the  program.  The  theft  of  funds  was  dis- 
covered after  a routine  audit. 

Texas:  On  July  3, 2004,  Richard  Hancock, 
53,  overpowered  two  armed  guards  and  hi- 
jacked a jail  transport  van  transporting  them 
and  9 other  prisoners  from  jails  in  Bowie 


county  to  the  Kaufman  county  jail.  Using 
.357  revolvers  from  the  guards,  Hancock 
took  prisoner  Ronald  Lee,  37,  hostage  and 
eventually  hijacked  two  more  vehicles  and 
took  a total  of  three  more  people  hostage 
before  being  recaptured  by  police  later  that 
day.  No  one  was  injured  in  the  incident. 

Texas:  On  June  28,  2004,  Nathan 
Campbell,  30,  was  summoned  for  jury  duty 
in  Houston.  Campbell  had  previously  been 
found  to  be  insane  by  a Houston  jury  when, 
in  1 997,  he  gouged  his  girlfriend’s  eyes  with 
a steak  knife,  blinding  her  in  one  eye  and 
seriously  damaging  the  other.  Campbell 
claimed  he  thought  her  eyes  were  demons 
after  she  rejected  his  marriage  proposal.  He 
was  released  from  a state  mental  hospital  in 
2003.  Campbell’s  lawyer,  Jim  Leitner,  said 
Campbell  is  qualified  to  serve  on  a jury  “but 
his  selection  is  unlikely.” 

Texas:  On  June  30, 2004,  David  Ray  Har- 
ris, 43,  was  executed  by  the  state  of  Texas  for 
the  1985  murder  of  a homeowner  during  a bur- 
glary. Harris  gained  fame  in  the  1988  movie 
The  Thin  Blue  Line  where  he  testified  against 
Randall  Adams,  a man  who  spent  12  years  in 
prison  and  came  within  three  days  of  being 
executed  for  the  murder  of  a Dallas  policeman. 
Adams  was  exonerated  and  freed  from  prison 
in  1 980  after  Harris  recanted  his  informant  tes- 
timony against  him. 

Washington:  On  July  2,  2004,  Devon 
Daniels,  31,  was  released  from  the  Clallam 
Bay  Corrections  Center  a year  before  his 
release  date.  Prison  officials  noticed  their 
mistake  and  took  Daniels  back  into  custody 
a few  hours  later. 

Washington:  On  June  18,  2004,  the 
Commission  on  Judicial  Conduct  censored 
King  County  District  Court  judge  Mary  Ann 
Ottinger  for  a years  long  practice  of  refus- 
ing to  tell  defendants  they  had  a right  to 
counsel.  This  included  a 19  year  old  woman 
charged  with  being  a minor  in  possession 
of  alcohol  who  Ottinger  sentenced  to  a year 


in  jail  when  the  woman  failed  to  appear  in 
court.  The  same  day,  the  Commission  repri- 
manded Auburn  Municipal  Court  judge 
Patrick  Burns  for  his  practice  of  writing 
“NTG”  on  hundreds  of  defendants’  court 
documents.  Investigators  believe  the  nota- 
tion stood  for  “Nail  This  Guy”  and  indicated 
a bias  against  the  defendants. 

West  Virginia:  In  June,  2004,  Robert  Hill, 
25,  was  sentenced  by  Kanawha  County  cir- 
cuit judge  Irene  Berger  to  10-18  years  in  prison 
for  second  degree  robbery  as  part  of  a plea 
deal  that  dropped  escape  charges.  In  January, 
2004,  Hill  attempted  to  escape  from  the  South 
Central  Regional  Jail  by  greasing  himself  and 
trying  to  squeeze  through  six  inch  wide  cell 
window.  He  got  stuck  and  spent  four  hours  in 
the  window  before  being  rescued  by  jail 
guards.  Hill  was  also  ordered  to  pay  $3,500  for 
damages  to  the  jail  window. 

West  Virginia:  On  J uly  7, 2004,  Kayla 
LaSala,  14,  escaped  from  house  arrest  after 
cutting  off  an  electronic  monitoring  device 
and  gluing  it  to  a cat.  LaSala  was  awaiting 
trial  on  charges  of  murdering  her  father  in 
February.  Police  said  the  alarm  sounded  as 
soon  as  she  cut  the  device  and  they  were 
not  fooled  by  the  cat  gluing.  | 


TYPING 

SERVICES 

Computer  - Typewriter 
ALL  KINDS  OF  TYPING 

Black  / Color  Printing  and  Copying 

“SPECIAL  RATES  FOR  PRISONERS” 

FOR  A “FREE”  PRICE  LIST  AND  MORE 
INFORMATION  CONTACT: 

LET  MY  FINGERS  DO  YOUR  TYPING 
PO  Box  4178 

Winter  Park,  Florida  32793-4178 
Phone:  407-579-5563 


OUTSIDE  CONNECTION 


II 


- 270-  8810 


Tired  of  overpaying  your  collect  calls? 

Then  call  Outside  Connection  and  your 
rates  will  be  lowered  dramatically. 


Please  mail  questions  and  comments  to: 
O.C.  Inc. 

2748  Maple  Avenue 
Bellmore,  NY  11710 


120  a minute 
talk  time! 

We  service  any  and  all  states! 


We  are  a pre-pay  company  that  gives 
First-Class  Service! 

You’ve  seen  the  ads  for  other  telephone 
companies  - Now  try  out  the  best! 


Visit  us  on  the  web  at:  www.outsideconnectioninc.net 
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PLN  Classifieds 

^ — j 

1 YEAR  PENPAL  LISTING  $12 

List  your  profile  and  photo  on  our 
website  for  one  full  year  for  $12. 
Friends  and  family  can  post  your 
ad  for  you  too.  Log  on  or  write  us: 
WriteToInmates.com 
5729  Main  St.  #362 
Springfield,  Oregon  97478 

Handbook  tor  the  Wrongly  Convicted  Self-help 
manual  explains  how  Michael  Pardue  was  freed 
after  28  yrs  in  prison.  108  pgs.  $15.  Stamps  OK: 
Justice  Denied,  PO  Box  881,  Coquille,  OR  97423 
Are  Your  Medical/Dental  Needs 
Receiving  Proper  Attention? 

“The  Inmates  Guide  To  Prison  Health  Care” 
is  a 106  page  book  that  will  teach  you  how  to 
get  legally  entitled  healthcare.  Reviewed  in 
Hie  June  2004  PLN.  Send  $19.95  to:  Two 
Rainbow  Publishing,  PO  Box  175,  Davis, 
CA  95617.  www.inmatehealthbook.com 

Assistance  for  X-offenders 

130  page  resource  directory  $9.95  for  inmates. 
Info  SASE  or  370.  Ewords,  PO  Box  2592, 
Smyrna,  GA  30081.  www.lulu.com/ewords 

Reflections  Stained  Glass  Artwork 

Many  designs  or  made  to  order.  Reasonable 
prices.  Mailed  nationwide.  For  info  send  SASE 
or  stamp:  Jen  U,  Box  701,  Kent,  WA  98035. 

Prison  Services  Project 

Using  technology  to  help  state  and  federal 
prisoners  nationwide.  Detailed  pro  se  support. 
Applications  and  service  requests  reviewed 
by  experienced  attorney.  Write  for  info: 
Prison  Services  Project,  2232  South  Main 
Street  #364,  Ann  Arbor,  Michigan  48103. 
www.prisonservicesproject.com 

Getting  Released  In  The  Near  Future? 

You  can  make  from  $500  to  $1,500  for  donat- 
ing blood  in  your  area.  So.. .donate  blood  for 
the  flood.  $$$  For  info  send  SASE  to:  Edwin 
Montgomery,  Box  682,  Atlanta,  GA  30301. 

Resources  for  Prison  Law  Libraries 

and  Prison  Activists 
Addresses  of  over  500  publications 
and  organizations  concerned  with 
criminology  and  the  criminal  justice 
system.  $20;  $10  for  prisoners. 
Richard  Vineski,  155  Robinson  Lane 
Wappingers  Falls,  NY  12590 

Is  Your  Junk  Mail  Piling  Up  At  Home? 

Have  a relative  or  friend  sell  it  for  instant  cash 
- up  to  $2  per  letter  - and  flood  money  on  your 
books!  $$$  For  more  info  send  a Self  Ad- 
dressed Stamped  Envelope  to:  Edwin  Mont- 
gomery, PO  Box  682,  Atlanta,  GA  30301. 

PEN  PALS!! 

25  Businesses  For  Profit 
5 Individuals  & 6 Couples-  Free 
14  Org.  Free  Services 

All  addresses  current  as  of  August  2004.  Send 
7 unused  370  stamps  for  all  50  addresses.  No 
individual  stamps.  Please  Print:  Pen  Friends  & 
Services,  PO  Box  4076,  Amarillo,  TX  79116 


Virginia  SCC  Without  Jurisdiction  to  Hear 
Prisoner  Phone  Rate  Challenge 


The  Virginia  Supreme  Court,  in  an  un- 
published opinion,  has  held  the 
State  Corporation  Commission  (SCC)  does 
not  have  jurisdiction  to  hear  challenge  to 
prisoner  phone  rates.  Virginia  Department 
of  Corrections  (VDOC)  prisoner  Robert  E. 
Lee  Jones,  Jr.,  filed  a complaint  with  the  SCC 
alleging  that  M.C.I.  Telecommunications 
Corporation  (MCI)  charged  excessive  rates 
for  telephone  service  in  the  Commonwealth’s 
prisons.  The  SCC  entered  a Final  Order  in 
Jones’  favor.  MCI  and  VDOC  appealed,  ar- 
guing that  Code  §56-234  prevents  the  SCC 
from  exercising  jurisdiction  over  “contracts 
for  services  rendered  by  any  telephone  com- 
pany to  the  state  government.” 

§ 56-34  requires  “every  public  utility  to 
furnish  reasonably  adequate  service  and  fa- 
cilities at  reasonable  and  just  rates  to  any 
person,  firm,  or  corporation”  and  that  “[t]he 
charge  for  such  service  shall  be  at  the  low- 
est rate  applicable  with  schedules  filed  with 
the  [SCC]  pursuant  to  §56-236.”  However,  § 
56-234  specifically  exempted  from  this  re- 
quirement “schedules  of  rates,  or  contracts 


for  service  rendered  by  any  telephone  com- 
pany to  the  state  government...” 

The  Court  favored  the  “Inmate  Tele- 
phone System  contract  is  an  agreement 
between  MCI  and  a state  agency.”  The  fact 
prisoners  and  recipients  of  their  calls  may 
be  users  of  the  system  of  the  contract  do 
not  eliminate  the  exception.  Accordingly,  the 
Court  held  the  contract  falls  squarely  within 
the  exception  of  the  SCC’s  regulation. 

In  dissent,  Judge  Lacy  noted  that  in  2002 
the  Legislature  enacted  a substantive 
change  in  law  by  exempting  the  SCC’s  regu- 
lations for  telephone  service  “provided  only 
to  the  state  blit  also  to  the  public  through  a 
contract  between  the  state  government  and 
the  public  utility.”  Thus,  Judge  Lacy  would 
have  held  that  the  SCC  had  jurisdiction  prior 
to  the  2002  amendment. 

The  matter  was  reversed  and  remanded 
to  the  SCC  to  vacate  its  order  and  relinquish 
jurisdiction.  The  order  was  not  published 
by  the  court.  See:  MCI  WorldCom  Network 
Services,  Inc.,  v.  Jones,  Record  Nos:  021262, 
021247  and  020859  (Vir.  2003).  ■ 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  733  15th  St. 
NW  Ste  620,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write:  Am- 
nesty International,  322  8th  Ave.,  New  York, 
NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification, 
and  services  forparents  and  children.  Write:  Cen- 
ter for  Children  of  Incarcerated  Parents,  PO  Box 
41-286,  Eagle  Rock,  CA  90041 . 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram.  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW#  1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  Yearly  sub:  $9  for  pris- 
oners; $15  for  free  people  and  $30  for  profes- 
sionals. Write:  FPLP,  PO  Box  660-387,  Chuluota 
Florida  32766.- 


Hepatitis  C Awareness  News 
Hepatitis  C and  HIV/HCV  newsletter  free  on 
request.  Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen.  6 
issues:  $ 1 0 prisoners;  $20  all  others.  $3  for  sample 
issue,  370  for  info  (stamps  OK).  Write:  Justice 
Denied,  PO  Box  881,  Coquille,  OR  97423. 

November  Coalition 

Newspaper  published  4-times  a year  reporting 
on  information  related  to  ending  the  drug  war, 
releasing  prisoners  of  the  drag  war  and  restoring 
civil  rights.  Yr  sub:  $6  prisoners;  $25  free  people. 
Members  receive  the  Razor  Wire.  Write:  Novem- 
ber Coalition,  795  South  Cedar,  Colville,  WA991 14. 
Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Pr  isoner  Rape,  6303  Wilshire  Blvd.  #204, 
Los  Angeles,  CA  90048.  Donations  welcome. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine  re- 
porting on  prisoner  issues  in  OR,  WA,  ID,  MT, 
UT,  NV  and  WY.  $7  yr  prisoners;  $15  all  oth- 
ers. Write:  WPP,  PO  Box  40085,  Portland,  OR 
97240.  Write  for  info  about  reports  related  to 
imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


• Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS!  j 
j 1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!)  j 
:2.  Legal  Research  ($19.95  value!)  j 

•3.  Prison  Nation  ($19.95  value!)  | 

A.  Everyday  Letters  & Roget’s  Thesaurus  ($21.98  value!)  : 

; Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by  • 

Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95.  ; 
; Comprehensive  and  easy  to  understand  guide  on  researching  the  law.  ! 
! Explains  case  law,  statutes,  digest  and  & more.  Includes  review  ; 
; questions,  library  exercises  and  practice  research  problems.  |! 

: Especially  valuable  for  novice  pro  se  litigants.  1005  |__1 I; 

| Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  ■ 
l Herivel  and  Paul  Wright,  332  pages.  $19.95.  Exposes  the  dark  ; 

; side  of  America’s  Tock-em-up’  political  and  legal  climate.1041  l! 

! Everyday  Letters  For  Busy  People,  $15.99  AND  Roget’s  Thesau-  ; 
; rus,  $5.99.  $21.98  value!  See  the  description  of  these  two  I- 

! books  elsewhere  on  this  page.  1048  & 1045  I; 


The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 

has  much  material  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Main  Street  Books,  288 
pages.  $15.95.  Explains  the  writing  of  effective  com  plaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of 

law.  Explains  words  with  many  cross-references.  1036  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 
cally linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and 
parts  of  speech  shown  for  every  main  word.  Covers  all  levels 

of  vocabulary  and  identifies  informal  and  slang  words.  1045  LJ 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+ 
entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated 
geographical  and  biographical  entries.  Includes  latest  busi-  [ 
ness  and  computer  terms.  1033  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  interviews  and  an- 
swering questions,  networking,  how  to  present  your  I 
strengths  to  an  employer,  and  much  more!  1056  |__1 


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  j 
1 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  : 
:2.  Actual  Innocence  ($9.99  value)  j 

• 3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  j 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
I updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  O.J.’s  attorney's  explain  how  defendants  are  wrongly  convicted  on  a 1 
! regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  • 

conduct  and  the  system  that  ensures  those  abuses  continue.  1030  |__1 ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  ! 

! $15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 
; Includes  many  letters  to  government  agencies  and  officials.  ! 

! Many  tips  and  guidelines  for  writing  effective  letters.  1048  I; 

•  

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 
economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  L_| 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  1__| 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1 007  LJ 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system's  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision- 
ing  yourself  as  being  a successful  and  respected  person.  1052  1__| 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 
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Iraqi  Dungeons  and  Torture  Chambers 
Under  New,  American  Trained  Management 

by  Leah  Caldwell 


Just  a year  ago,  Attorney  General  John 
Ashcroft  pointed  to  the  Iraqi  prison 
system  as  a shining  example  of  the  freedoms 
that  the  U.S.  would  bring  to  Iraq.  He  said, 
“Now,  all  Iraqis  can  taste  liberty  in  their  na- 
tive land,  and  we  will  help  make  that  freedom 
permanent  by  assisting  them  to  establish  an 
equitable  criminal  justice  system,  based  on 
the  ride  of  law  and  standards  of  basic  hu- 
man rights.” 

The  rhetoric  of  law  and  justice  was  in 
full  force  after  the  fall  of  Saddam  Hussein, 
but  now  in  the  wake  of  prisoner  abuse  at 
Abu  Ghraib,  the  dicourse  surrounding  Iraqi 
prisons  has  become  far  removed  from  the 
self-congratulatory  statements  of  Ashcroft. 
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As  U.S.  credibility  disentigrates  in  Iraq  there 
is  a public  outcry  to  assign  blame  to  those 
responsible  for  torture,  rape  and  murder. 

There  are  the  obvious  culprits:  Secre- 
tary of  Defense  Donald  Rumsfeld  and  his 
initiation  of  a special  access  program  that 
encouraged  harsher  interrogations  at  Abu 
Ghraib,  the  government  officials  who  pes- 
tered lawyers  with  questions  on  the  legality 
of  torture  and  the  U.S.  prison  guards  turned 
soldiers  who  let  the  dogs  loose,  literally  and 
figuratively.  But  as  the  military  continues  to 
shift  the  blame  up  and  down  the  chain  of 
command,  there  are  some  lesser  known  offi- 
cials who  have  barely  managed  to  slip  past 
massive  public  scrutiny.  It’s  their  involve- 
ment that  implicates  the  American 
government  and  its  policy  of  mass  impris- 
onment and  brutalization  at  home  in  the 
torture  of  prisoners  in  Iraq. 

History  of  ICITAP 

In  May  2003,  Ashcroft  appointed  an 
envoy  of  mostly  American  prison  officials 
to  help  “restore  law  and  order  in  Iraq”  by 
chipping  away  at  Hussein’s  much  feared  tor- 
ture chambers  until  they  resembled 
something  closer  to  American  prisons.  For 
six  months,  the  envoy  would  take  on  the 
monumental  task  of  preparing  pre-existing 
Iraqi  prisons  for  prisoners.  Through  the  In- 
ternational Criminal  Investigative  Training 
Program  (ICITAP),  these  officials  would  de- 
cide details  such  as  the  number  of  bunks  per 
prison  and  the  training  of  Iraqi  prison  guards. 

ICITAP  is  based  in  the  J ustice  Depart- 
ment, but  receives  funding  for  individual 
projects  through  the  State  Department. 
ICITAP  has  embarked  on  many  missions 


since  its  inception  in  1986,  from  the  former 
Soviet  Union  to  Haiti  to  Indonesia.  The  mis- 
sions may  change  locations,  but  their  teams 
have  managed  to  accrue  a consistent  record 
of  questionable  activities  while  operating  un- 
der the  guise  of  rebuilding  criminal  justice 
systems. 

Typically  the  ICITAP  serves  to  prop  up 
the  police  and  prison  systems  of  American 
client  states.  It  is  a successor  to  the  police 
training  program  run  by  the  Agency  for 
International  Development.  That  program 
was  halted  in  the  mid  1970’s  when  it  became 
public  knowledge,  after  the  Watergate  scan- 
dal, that  US  AID  officials  were  training  police 
and  prison  officials  around  the  world  in  tech- 
niques of  murder  and  torture,  mostly  for  use 
against  leftist  insurgencies.  Film  director  Costa 
Gavras  made  a movie,  State  of  Siege,  in  1973 
about  the  kidnapping  and  execution  of  US  AID 
employee  Dan  Mitrione  by  Tupamaro  guerril- 
las in  Uruguay.  Mitrione  had  been  training 
Uruguyan  police  in  torture  and  assassination 
techniques  which  were  used  against  dissi- 
dents in  that  country.  The  activities  of  ICITAP 
are  not  new,  only  the  name  is. 

In  Russia  throughout  the  mid  90’s,  Jus- 
tice Department  officials  were  accused  of 
illegally  acquiring  visas  for  their  Russian  girl- 
friends, sharing  classified  information  with 
uncleared  parties  and  hiring  people  through 
favoritism,  in  what  the  Department’s  inspec- 
tor general  summed  up  as  “egregious 
misconduct”. 

In  Haiti,  ICITAP  was  sent  to  train  the 
Haitian  police  force  and  restore  the  criminal 
justice  system.  After  millions  of  dollars  in 
funding,  the  Haitian  police  force  was  deemed 
“largely  ineffective”  and  accused  of  serving 
only  “a  small  segment  of  the  population”, 
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according  to  a report  by  the  U.S.  Government 
Accountablity  Office.  Which  has  historically 
been  the  case. 

Terry  Stewart  - Son  of  Sam 

Terry  Stewart  accepted  this  mission.  Like 
the  others  serving  on  the  team,  Stewart  had  nu- 
merous years  of  experience  in  prisons,  both  as 
former  director  of  the  Arizona  Department  of 
Corrections  (1995-2002)  and  as  a consultant  for 
the  private  prison  firm  Advanced  Correctional 
Management.  According  to  Donna  Hamm, 
founder  and  Executive  Director  of  Middle 
Ground  Prison  Reform,  “20  years  of  credentials 
is  just  one  year  repeated  20  times.  There’s  no 
change.”  Hamm  witnessed  Stewart  in  action  in 
Arizona,  where  he  accumulated  many  accusa- 
tions of  human  rights  violations.  [Editor’s  Note: 
As  in  the  other  cases  below,  PLN  has  reported 
extensively  on  the  human  rights  abuses  accrued 
in  the  US  prison  systems  these  men  oversaw 
before  going  overseas.] 

In  1995,  after  prisoners  set  fire  to  buildings 
at  Safford  Arizona  State  Prison  as  a response  to 
unacceptable  conditions,  all  613  prisoners  were 
gathered  in  a central  area  outside,  handcuffed  and 
forced  to  lie  face  down.  During  the  first  day,  pris- 
oners claimed  that  prison  guards  would  not  allow 
them  to  eat  or  to  use  the  bathroom  and  as  a result, 
they  urinated  and  defecated  on  themselves.  Pris- 
oners also  suffered  from  severe  sunburns  and 
heat  strokes.  The  prisoners  were  kept  outside  for 
a total  of  four  days.  Eventually,  the  case  went  to 
trial,  but  the  jury  sided  with  the  Department  of 
Corrections,  claiming  that  the  department’s  ac- 
tions were  “rational.” 

Though  the  abuses  weren’t  attributed  to 
Stewart  directly,  Hamm  said  that  it’s  the  director’s 
attitude  that  sets  the  climate  within  the  depart- 
ment. “They  don’t  have  to  adopt  a policy  of 
abuse,  it’s  a given  that  people  will  not  be  fired 
and  will  not  be  held  accountable.  The  guards 
abuse  the  prisoners  and  they  know  that  they 
won’t  be  charged  under  the  current  director.” 

Hamm  also  said,  “This  isn’t  a leash  on  the 
neck,  but  the  intent  is  the  same:  degradation,  hu- 
miliation, and  complete  denial  of  humanity.” 

This  chain  of  abuse  in  the  Arizona  De- 
partment of  Corrections  did  not  begin  or  end 
with  Stewart.  Hamm  says  that  Sam  Lewis, 
Stewart’s  predecessor  as  director,  was  simply 
carrying  on  the  tradition  of  abuse  within  the 
department,  leaving  Stewart  with  the  nickname 
“Son  of  Sam”  after  the  notorious  serial  killer. 
Recently,  Lewis  has  come  out  in  Stewart’s  de- 
fense. Lewis  claims  that  the  1997  Justice 
Department  confirmation  of  widespread  female 


prisoner  assault  within  the  department 
shouldn’t  mar  Stewart’s  record.  Lewis  said, 
“If  someone  is  going  to  be  dumped  on,  I 
guess  it  should  be  me.”  The  abuse  has  only 
continued  with  the  current  director,  Dora  B. 
Schriro.  Recently,  a mentally  ill  prisoner  was 
ordered  to  clean  up  the  blood  of  an  HIV  pa- 
tient. In  reality,  a documented  record  of  human 
rights  abuse  seems  to  be  a requirement  for 
overseas  eployment  by  the  ICITAP,  not  a hin- 
drance. Steward  is  also  vice  president  of  the 
American  Correc  tion  Assoiation(ACA),  a lob- 
bying group  of  prison  officials. 

Arizona  soon  became  a distant  memory 
to  Stewart  as  he  seized  opportunities  to  par- 
ticipate in  the  world  of  international  prisons. 
Stewart’s  record  in  Arizona  did  not  prevent 
him  from  obtaining  a position  on  the  ICITAP 
team  sent  to  Iraq.  Recently,  Sen.  Charles 
Schumer,  D-N.Y.,  has  criticized  the  Depart- 
ment of  Justice  for  allowing  individuals  like 
Stewart  with  checkered  pasts  to  assist  with 
prison  oversight  in  Iraq.  In  a June  2004  news 
conference,  he  said,  “When  you  ask  your- 
self why  is  there  a mess  in  the  Iraqi  prisons, 
just  look  at  the  kind  of  oversight  and  check- 
ing that  was  done  with  the  people  that  were 
put  in  charge  — hardly  any,  obviously,  or 
these  people  wouldn’t  have  been  put  in  the 
prison  system.  With  these  kind  of  people  in 
charge,  was  there  any  hope  that  the  prison 
system  would  be  run  in  a decent  way?  Ab- 
solutely not.” 

Upon  arrival  in  Baghdad,  Stewart  and 
the  ICITAP  team  found  that  out  of  1 5 1 pris- 
ons located,  none  were  operational.  Coalition 
Provisional  Authority  head  L.  Paul  Bremer 
informed  them  that  they  were  to  start  assess- 
ing and  re-opening  prisons  immediately.  One 
of  those  prisons  was  Abu  Ghraib. 

In  a corrections.com  interview,  Stewart 
remarked  that  at  Abu  Ghraib,  “the 
CPA[Coalition  Provisional  Authority],  at  the 
request  of  the  Iraqi  people,  took  the  execu- 
tion chamber  and  made  a memorial  out  of  it.” 
Stewart  also  put  together  a three-day  train- 
ing program  for  future  Iraqi  prison  workers 
on  human  rights  and  anti -corruption.  Stewart 
said,  “I  gave  them  an  eight-hour  course  on 
human  rights  and  anti-corruption  and  the 
daily  regiment  of  prisons.  It  was  interesting 
teaching  through  an  interpreter.  And  when  I 
said,  ‘You  can’t  physically  hit  an  inmate,’  I 
thought  the  staff  would  riot.  They  said,  ‘How 
can  we  control  them?”’ 

DeLand  of  DeFree 

Gary  DeLand  arrived  in  Iraq  three  weeks 
after  Terry  Stewart.  DeLand’s  history  in  pris- 
ons, though  abundant,  was  mired  with 
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A generous  PLN  supporter  has  agreed  to  DOUBLE  all  prisoner  donations,  and 
match  DOLLAR  FOR  DOLLAR  all  non-prisoner  donations  to  Prison  Legal  Nows 
from  September  15, 2004  until  January  15, 2005  - Up  to  a total  of  $25,000 !! 


A prisoner’s  donation  of  $5  is  the  equivalent  of  donating  $15! 

A non-prisoner’s  donation  of  $25  is  the  equivalent  of  donating  $50! 

You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  2400  NW  80th  St  #148,  Seattle,  WA  98117 
Or  call  206-246-1022  and  use  your  Visa  or  MasterCard 
Or  visit  PLN’s  website  at  http://prisonlegalnews.org,  and  donate  with  your  Visa  or  MasterCard 


Remember!  PLN  is  a 501(c)(3)  non-profit  corporation,  so  your  donation  may  be  tax  deductible 
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allegations  of  misdeeds  and  abuse.  As  di- 
rector of  the  Utah  Department  of  Corrections 
in  the  eighties,  he  faced  numerous  charges 
of  denying  prisoners  adequate  medical  treat- 
ment and  subjecting  them  to  cruel  and 
unusual  punishment. 

Attorney  Brian  Barnard  tried  civil  action 
suits  against  Gary  DeLand  while  he  was  head 
of  the  Utah  Department  of  Corrections.  Dur- 
ing DeLand ’s  reign,  Barnard  claims  he  would 
receive  at  least  two  to  three  letters  a week  of 
complaints  from  prisoners,  which  could  pos- 
sibly stem  from  what  Barnard  calls  DeLand’s 
philosophy:  “to  lock  them  [prisoners]  up  until 
they  were  too  old  to  commit  crimes.”  [Editor’s 
Note:  Mr.  Barnard  represents  PLN  in  censor- 
ship litigation  against  Utah  jails  and  the  Utah 
Department  of  Corrections.] 

DeLand  touched  base  with  the  rest  of 
the  ICITAP  team  in  Baghdad  and  then  set 
out  to  do  the  most  fundamental  task  of  re- 
opening prisons:  hiring  prison  employees. 
The  ICITAP  team  posted  recruitment  flyers 
and  passed  out  applications  to  Iraqis  and  at 
one  point,  DeLand  claims,  “the  MPs  had  to 
run  over  and  fire  shots  in  the  air  because  the 
crowd  got  so  angry.” 


Finding  willing  Iraqis  to  fill  prison  posi- 
tions was  not  a problem,  but  according  to 
DeLand,  training  new  Iraqi  employees  was 
filled  with  obstacles.  In  a corrections.com 
interview,  DeLand  said,  “We  had  a very  high 
attrition  rate.  Some  people  found  out  they 
couldn’t  take  bribes  and  just  got  up  and  left. 
We  explained  that  this  was  a new  system 
and  that  this  is  how  we  did  things  in  the 
United  States.  They  would  get  up  and  walk 
out.  Or  they  would  ask,  ‘What  happens  when 
an  inmate  has  a problem,  don’t  you  beat  them 
up?’  We  would  tell  them  that  we  just  don’t 
do  that  in  the  U.S.” 

Maybe  DeLand  was  confused  by  the 
question  because  prisoners  suffered  horren- 
dous treatment  under  his  watch  at  the  Utah 
Department  of  Corrections.  In  1981,  a pris- 
oner brought  a lawsuit  against  DeLand,  both 
individually  and  as  supervisor  at  the  Salt 
Lake  City  County  Jail,  for  cruel  and  unusual 
punishment.  The  man,  who  was  suffering 
from  a mental  illness,  had  been  arrested  and 
charged  with  disorderly  but  nonviolent  con- 
duct. While  in  detainment,  the  prisoner  was 
kept  naked  for  56  days  in  a “strip  cell”,  de- 
scribed in  court  documents  as  having  “no 


windows,  no  interior  lights,  no  bunk,  no  floor 
covering,  and  no  toilet  except  for  a hole  in 
the  concrete  floor  which  was  flushed  irregu- 
larly from  outside  the  cell.” 

John  J.  Armstrong 

Before  John  J.  Armstrong  became  the 
assistant  director  of  operations  of  American 
prisons  in  Iraq  he  was  the  Commissioner  of 
Connecticut’s  Department  of  Corrections  for 
eight  years  ( 1995-2003).  Like  Stewart,  DeLand 
and  McCotter,  Armstrong  was  appointed  to 
his  post  by  a Republican  governor,  John  G. 
Rowland,  who  has  since  been  impeached. 
Governor  Rowland  complained  that  prisons 
in  Connecticut  resembled  “club-med  style” 
resorts;  he  wanted  a commissioner  that 
would  toughen  up  the  prisons  that,  he 
claimed,  had  gone  soft  under  the  previous 
commissioner.  Enter  John  J.  Armstrong. 

Armstrong  vowed  to  put  security  above 
all  else  and  during  his  first  months  in  office 
he  oversaw  the  opening  of  Connecticut’s  first 
“Supermax”  prison.  Northern  Correctional 
Institution.  The  Connecticut  DOC  website 
describes  Northern  as  a “highly  structured. 
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secure  and  humane  environment”,  while  a 
representative  from  National  Prison  Project 
called  Northern  a “high-tech  dungeon”  in  a 
1 996  Hartford  Courant  article. 

Northern  is  an  autocratic  guard’s  dream: 
prisoners  locked  up  in  their  closet-sized  cells 
for  23  hours  a day  and  almost  everything 
can  be  operated  by  remote  control.  Though 
the  prison  was  intended  to  house  only  pris- 
oners who  pose  “a  threat  to  the  safety  and 
security  of  the  community,  staff  and  other 
inmates”,  many  prisoners  were  sent  there  on 
minor  offenses,  like  participating  in  a work 
stoppage  protest  or  exhibiting  symptoms  of 
mental  illness. 

Throughout  Armstrong’s  command,  it 
wasn’t  necessary  to  travel  to  Northern  to 
find  examples  of  abuse.  In  a 2001  Amnesty 
International  report  studying  abuse  of 
women  in  prisons,  Connecticut  was  used  as 
an  example  of  how  not  to  treat  female  prison- 
ers. At  the  York  Correctional  Institution  in 
Niantic,  there  were  numerous  allegations  of 
inappropriate  sexual  conduct  by  male  guards 
against  female  prisoners,  including  sexual  as- 
sault and  watching  female  prisoners  undress. 

In  1999,  Timothy  Perry,  a 21 -year-old 
mentally  ill  prisoner,  was  beaten  to  death  by 
guards  at  Hartford  Correctional  Center.  Perry 
put  up  no  resistance  when  guards  entered 
his  cell,  used  excessive  force  against  him  and 
beat  him  to  death.  Guards  continued  to  sub- 
due Perry,  but  by  this  time  Perry  was  already 
dead.  To  cover  up  the  murder,  the  guards 
continued  to  act  as  if  Perry  was  alive  and 
put  him  in  four-point  restraints.  The  nurse 
even  injected  Perry’s  corpse  with  Thorazine, 
a psychotropic  drug  that  he  was  allergic  to. 
At  no  time  did  anyone  bother  to  call  a doc- 
tor or  to  check  and  see  if  he  was  breathing. 
All  was  caught  on  film. 

PLN  editor  Paul  Wright  viewed  the  film 
and  described  it  as  “Perry’s  naked,  dead 
body  is  laying  on  a gurney,  his  corpse  is 
surrounded  by  guards  when  a nurse  pre- 
tends to  examine  the  corpse  and  then  gives 
it  a shot  to  cover  up  the  fact  Perry  is  dead. 
The  most  surreal  moment  is  when  the  guard 
video  taping  the  scene  says,  in  a totally  dead- 
pan voice  ‘Inmate  Perry  is  still  resisting.’  In 
fact,  the  film  shows  Perry  laying  dead  on  a 
gurney!”  None  of  the  staff  involved  in 
Perry’s  murder  were  disciplined.  The  state 
of  Connecticut  paid  $2.9  million  to  Perry’s 
estate  for  the  murder. 

Armstrong  continued  to  face  a dilemma 
in  Connecticut’s  prisons:  overcrowding.  To 
ease  the  burden  on  the  prison  population, 
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Armstrong  initiated  the  exodus  of 484  pris- 
oners to  Virginia’s  “Supermax”  Wallens 
Ridge  Prison  in  1999.  Some  contended  that 
it  was  principally  minorities  being  sent  to 
Wallens  Ridge,  but  Armstrong  maintained 
that  the  numbers  being  sent  were  repre- 
sentative of  the  prison  population.  As  the 
prisoners  settled  in  at  Wallens  Ridge,  alle- 
gation of  mistreatment  began  to  fly.  Yet 
these  charges  went  ignored  by  Armstrong 
and  it  was  the  prisoners  who  paid  the  price 
for  his  negligence. 

In  April  2000,  guards  at  Wallens  Ridge 
saw  a prisoner  in  his  cell  jump  from  his  top 
bunk.  4 Zi  minutes  later,  the  guards  entered 
the  cell  of  David  Tracy,  20,  and  found  that 
he  had  hung  himself  with  his  bed  sheet. 
Tracy  had  been  transferred  to  Wallens 
Ridge  from  Northern  Correctional  Institute 
with  Connecticut  officials  knowing  that  the 
transfer  would  endanger  both  his  mental 
health  and  life.  Before  his  transfer,  Tracy 
had  attempted  suicide  three  times  and  even 
requested  to  be  placed  on  suicide  watch. 
As  a result  of  his  actions  and  mental  ill- 
nesses, his  mental  health  status  had  been 
classified  as  “Mental  Health  4”,  the  high- 
est level  possible.  Wallens  Ridge  would  not 
be  able  to  meet  Tracy’s  needs  and  Con- 
necticut officials  knew  it.  At  Wallens  Ridge, 
Tracy  was  not  given  frequent  access  to 
mental  health  staff  and  was  not  monitored. 

Months  after  Tracy’s  suicide,  James 
Lawrence  Frazier,  another  transferred  pris- 
oner, died  at  Wallens  Ridge.  Frazier,  50,  went 
into  a diabetic  shock  and  was  shocked  re- 
peatedly with  50,000  volts  of  a stun  gun. 
Days  later,  Frazier  died  of  heart  failure. 

After  two  years,  two  deaths,  an 
ACLU  class  action  suit,  and  over  70  other 
lawsuits,  the  prisoners  were  brought  back 
to  Connecticut.  Now,  public  attention  was 
focused  on  the  multiple  charges  of  sexual 
harassment  brought  upon  Armstrong  and 
others  by  female  prison  employees. 
Armstrong  was  implicated  both  directly 
and  indirectly  in  sexual  harassment.  Female 
prison  employees  asserted  that  there  was 
a sustained  atmosphere  of  disrespect  to- 
wards women  in  the  department  with 
charges  ranging  from  male  guards  watch- 
ing pornographic  movies  while  on  duty  to 
vandalism  and  theft  of  female  employee’s 
belongings. 

In  one  incident.  Deputy  Warden 
Murdoch  made  explicit  comments  in  front  of 
80  employees.  He  said  that  women  are  sensi- 
tive during  “that  time  of  the  month”  and  that 
he  would  keep  a box  of  underwear  in  his  of- 
fice in  case  any  women  had  “an  accident  at 
work.”  Many  others  at  similar  staff  meetings 
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made  these  comments  and  Armstrong  was 
aware  of  and  condoned  the  comments. 

When  female  employees  would  file  sexual 
harassment  complaints,  many  were  called 
“snitches”  or  would  face  further  retaliation 
from  their  harassers.  Armstrong  claimed  that 
sexual  harassment  would  not  be  tolerated  within 
the  department,  but  many  of  the  perpetrators 
were  never  disciplined  and  were  sometimes  pro- 
moted. While  Armstrong  left  office  in  a cloud 
of  controversy,  it  did  not  impact  his  ability  to 
find  employment  with  the  ICITAR 

Lane  McCotter 

Lane  McCotter  has  been  shuffled  in  and 
out  of  the  prison  business  for  the  past  three 
decades.  He  has  taken  on  the  title  of  director 
of  corrections  in  three  states,  Texas  ( 1985- 
1987),  New  Mexico  (1987-1991)  and  Utah 
(1992-97)  and  is  currently  working  as  the  di- 
rector of  business  development  for 
Management  and  Training  Corporation,  a pri- 
vate, Utah  based  prison  firm  that  operates  16 
facilities.  In  2003,  McCotter  took  the  position 
of  a lifetime  when  he  was  appointed  to  the 
ICITAP  team  headed  to  Iraq.  McCotter  may 
feel  comfortable  in  many  of  America’s  pris- 
ons, but  according  to  a corrections.com 
interview,  flying  in  the  plane  headed  to  Iraq 
felt  just  “like  coming  home.”  He  did  two  tours 
in  Vietnam  and  worked  as  an  MR 

McCotter  and  DeLand  both  oversaw  the 
rebuilding  of  Abu  Ghraib  prison  and  attended 
the  ribbon  cutting  ceremony  when  the  first 
500  beds  were  opened.  The  team  had  started 
rebuilding  Abu  Ghraib  when  they  saw  that  it 
was  “the  only  place  that  we  agreed  as  a team 
was  truly  closest  to  an  American  prison,”  ac- 
cording to  a corrections.com  interview. 
McCotter  claimed  that  he  spent  $1.9  million 
dollars  in  government  funds  reconstructing 
Abu  Ghraib  so  it  could  house  prisoners  cap- 
tured by  the  US  military. 

On  his  experience  in  Iraq,  McCotter  said 
in  a corrections.com  interview,  “It  was  almost 
like  you  have  been  preparing  for  something 
like  this  your  whole  life  - to  bring  together 
everything  you  have  ever  learned  and  to  put 
an  entire  system  together  and  watch  it  come  to 
life  from  absolute  and  utter  chaos  and  destruc- 
tion and  operate  the  way  you  know  it  should  or 
could.  It  was  such  a fascinating  and  personally 
rewarding  experience  for  all  of  us.” 

When  McCotter  left  for  Iraq,  he  was  leav- 
ing behind  an  extensive  record  of  misdeeds 
in  American  prisons. 

Beginning  in  Texas,  where  McCotter 
served  as  director  of  the  DOC  for  two  years, 
he  faced  allegations  in  1985  of  erasing  the 
parts  of  a video  that  showed  the  beating  of  a 
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prisoner  by  a guard.  McCotter  said  that  it 
was  an  “accident”,  but  the  incident  leading 
up  to  and  after  the  beating  were  still  on  the 
tape.  On  the  tape,  the  prisoner  was  cuffed 
and  shackled  and  the  prisoner  said  that  he 
was  beaten  and  slammed  against  the  wall. 
McCotter  was  only  in  the  nascent  stages  of 
his  prison  administrator  career  and  by  the 
time  he  arrived  in  Utah  he  was  a seasoned 
prison  official. 

In  Utah,  McCotter  served  five  years  as 
director  of  the  DOC.  It  would  be  the  position 
that  would  attract  the  most  attention  to 
McCotter ’s  actions  and  inactions  in  the  de- 
partment. In  July  1994,  prisoner  Lonnie 
Blackmon  was  stabbed  67  times  by  another 
prisoner  in  a Utah  state  prison  while  eight 
guards  looked  on  and  did  nothing.  The  law- 
suit filed  by  Blackmon’s  family  said  that 
Blackmon  was  placed  in  an  area  of  the  prison 
that  housed  a majority  of  white  supremacist 
gang  members.  Guards  cuffed  Blackmon  and 
left  him  in  the  area  “defenseless.”  While 
Blackmon  was  being  stabbed,  cameras  were 
recording  everything  and  the  guards  had  a 
high-pressure  hose  and  weapons  at  their 
disposal,  yet  no  one  acted. 

In  March  1 997,  the  death  of  another  pris- 
oner was  also  caught  on  tape.  Michael 
Valent,  a 29-year-old  schizophrenic,  died  of 
a blood  clot  that  had  formed  in  his  legs  and 
traveled  to  his  lungs  after  being  strapped 
naked  to  a restraining  chair  for  16  hours. 
Prison  officials  claimed  that  Valent  had  been 
restrained  in  the  chair  because  he  was  bang- 
ing his  head  against  the  wall  and  posing  a 
threat  to  his  own  safety.  The  videos  disprove 
that  claim.  The  videos  show  the  115-lb  Va- 
lent in  his  cell  with  a pillowcase  wrapped 
around  his  head,  some  claim  to  shut  out  the 
voices  in  his  head,  while  the  guards  forcibly 
remove  him  from  his  cell  and  cut  off  his  cloth- 
ing. He  was  then  strapped  to  the  chair,  with 
the  leg  restraints  being  strapped  to  the  tight- 
est level.  After  16  hours,  Valent  was  removed 
from  the  chair  and  three  hours  later  he  died 
in  the  shower.  Valent’s  death  was  ruled  a 
homicide.  Valent’s  mother  received  a 
$200,000  settlement. 

McCotter  claimed  that  Valent  could’ve 
developed  those  clots  anywhere.  And  in  a 
1997  Salt  Lake  Tribune  article,  Don  Corcoran, 
president  of  AEDEC  international,  the  com- 
pany that  made  the  chair  said,  “The  irony  is 
that  this  chair  is  so  humane  it’s  unbeliev- 
able, It’s  a unique  little  chair.  It’s  safe.  It’s 
real  comfortable.  It’s  like  they’re  sitting  back 
in  an  easy  chair.”  Maybe  if  easy  chairs  had 
catheters  for  urination  and  a hole  in  the  seat 
for  defecation  then  his  claims  might  hold 
their  ground. 


The  photographic  evidence  showing 
American  soldiers  subjecting  Iraqi  prison- 
ers to  sexual  abuse  and  assaidt,  torture  and 
at  least  20  known  murders  of  prisoners,  in  ad- 
dition to  hiding  prisoners  from  the 
International  Committee  of  the  Red  Cross, 
have  been  seen  around  the  world.  These  well 
documented  abuses  were  carried  out  after  the 
ICITAP  team  had  refurbished  the  Iraqi  prison 
system  and  prepared  it  for  its  new  users. 

Given  the  track  record  of  the  ICITAP 
team  in  managing  US  prisons,  and  the  his- 
torical record  for  how  the  U.S.  conducts 
counter  insurgency  wars  against  nations 
who  resist  American  invasions  and  control, 
the  only  amazing  thing  would  have  been  if 
massive  human  rights  abuses  did  not  occur. 
The  four  American  leaders  of  the  ICITAP 
team  had  a lot  in  common.  They  were  all  Re- 
publican Party  connected  prisoncrats  with 
lengthy  track  records  of  brutality  through- 
out their  careers  in  American  prisons. 
Internationally,  the  United  States  runs  one 
of  the  most  regressive  prison  systems  in  the 
world.  That  said,  it  does  not  appear  that  any- 
one considered  progressive  by  American 
standards  (which  are  below  the  world  norm) 
was  even  considered  for  the  ICITAP  team, 
much  less  appointed  to  it.  Three  of  the  four 
members  are  employed  by  the  private  prison 
industry  when  they  aren’t  helping  adminis- 
ter colonial  prisons  overseas. 

One  good  thing  that  may  come  from  the 
international  exposure  of  the  Abu  Gharaib 
scandal  and  that  is  educating  the  world  about 
what  the  term  “human  rights”  means,  and  has 
meant,  for  American  prisoners  and  what  other 
countries  can  expect  under  U.S.  occupation. 

In  January,  2004,  President  Bush  said  of 
Iraq,  “One  thing  is  for  certain:  There  won’t 
be  any  more  mass  graves  and  torture  rooms 
and  rape  rooms.”  On  June  29,  2004,  an  Or- 
egon National  Guard  unit  told  a different 
story.  According  to  an  article  in  The  Orego- 
nian, a solider  saw  several  Iraqi  prisoners 
blindfolded  and  bound  at  the  Iraqi  Interior 
Ministry.  They  were  being  beaten  and  tor- 
tured by  Iraqi  officials  of  the  American 
installed  puppet  government.  The  soldier  ra- 
dioed for  assistance  and  the  unit  was  sent 
to  the  Interior  Ministry  to  investigate.  When 
they  arrived,  the  soldiers  passed  out  water 
and  moved  the  prisoners  far  from  the  Iraqi 
officials.  The  bound  Iraqis  said  they  hadn’t 
eaten  anything  in  days.  Upon  further  inves- 
tigation, the  Unit  found  metal  rods  and  other 
torture  mechanisms.  They  also  found  78 
more  Iraqi  prisoners  in  a 20  by  20  foot  room. 
The  Iraqi  officials  claimed  that  they  hadn’t 
beaten  anyone  and  soon,  the  unit  was  or- 
dered by  their  superiors  in  the  U.S.  military 


to  return  the  prisoners  back  to  the  officials. 
Several  of  the  soldiers  took  pictures  show- 
ing Iraqi  prisoners  being  beaten  by  puppet 
regime  officials.  Since  then,  there  have  been 
no  new  developments  on  the  status  of  the 
Iraqi  prisoners. 

Contrary  to  what  President  Bush  has 
said,  the  rape  and  torture  rooms  of  Iraq 
haven’t  closed.  They’re  just  open  for  busi- 
ness under  new  management.^ 

Leah  Caldwell  is  a student  and  writer  for 
Issue,  c/o  Austin  Independent  Media  Cen- 
ter, 300  Allen  St.  Austin,  TX  78702, 
www. issueonline.org. 
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YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your  basic 
human  rights  with  the  comprehensive 
litigation  guide,  Protecting  Your 
Health  and  Safety , written 
specifically  for  inmates  who  are 
unable  to  receive  help  from  a lawyer. 

WRITTEN  BY 

ROBERT  E.  TOONE 

A PROJECT  OF  THE 

SOUTHERN  POVERTY  LAW  CENTER 
COST  $10  (includes  shipping/handling) 

ORDER  A COPY 

Send  a check  or  money  order  to 

Protecting  Your  Heath  and  Safety 
Southern  Poverty  Law  Center 
P.O.  Box  548 

Montgomery,  AL  36101-0548 

Be  sure  to  include  your  name,  identification 
number  (if  any),  and  mailing  address,  if  using 
a credit  card,  please  include  the  type  of 
card  (VISA  or  Mastercard),  card  number,  and 
expiration  date.  Upon  request,  prison  law 
libraries  will  be  sent  a copy  at  no  cost.  WE 
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This  book  does  not  deal  with  legal  defense  against 
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on  appeal.  Edition  last  revised  in  2002. 
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Former  Ohio  Parole  Chief,  Parole  Attorney  Alliance 

Raises  Ethics  Concerns 

by  Michael  Rigby 


A business  partnership  between 

,/librmer  head  of  the  Ohio  Parole 
Board,  Margarette  Ghee,  and  Ohio  prisoner- 
turned-parole  attorney,  Derek  Farmer,  has 
raised  ethical  concerns  in  the  legal  and  crimi- 
nal justice  communities. 

After  serving  18  years  on  a 1974  con- 
viction of  accessory  to  murder  of  a 
policeman,  F armer  was  paroled  in  1 992.  With 
Ghee’s  help,  he  was  granted  admission  to 
the  University  of  Akron  law  school,  and  in 
November  1999,  passed  the  Ohio  bar  exam. 
Farmer  went  to  work  for  a C inc innati  law  firm, 
but  was  soon  forced  to  leave  town  because 
of  unrelenting  criticism  from  local  police, 
prosecutors,  and  a common  pleas  judge. 

Ghee,  who  supplied  one  of  the  votes 
granting  Farmer  parole,  retired  from  the  pa- 
role board  on  March  29, 2002.  Although  it  is 
unclear  exactly  when,  sometime  in  2003 
Farmer  hired  her  to  evaluate  prisoners  seek- 
ing parole  for  his  Columbus  law  firm. 

This  partnership  has  drawn  criticism 
from  some.  Boise  State  University  prison  law 
professor  and  ethical  columnist  for  the  jour- 
nal of  the  American  Probation  and  Parole 
Association,  Craig  Flemmens,  says  Farmer’s 
assertion  that  Parole  Board  members  still 
view  Ghee  as  “the  boss”  fosters  the  belief 
that  if  prisoners  hire  the  duo  they  are  in  ef- 
fect buying  their  parole. 

“I  have  no  doubt  that  that’s  exactly  what 
they  think,”  said  Flemmens.  “With  that  as- 
sociation ...  all  the  attorney  has  to  say  is, 
‘This  is  what  this  person  used  to  do,’  and 
people  can  put  two  and  two  together.  Can 
you  legally  do  it?  Yes.  It  just  smells.” 

However,  Ghee  may  have  violated  Ohio 
law,  which  prohibits  officeholders  from 
“feathering  their  nests”  by  even  negotiat- 
ing business  deals  that  involve  their  former 
employers  within  one  year  of  leaving  office, 
says  Ethics  Commission  executive  director 
David  Freel. 

Canton  attorney  Norman  Sirak,  who 
filed  a lawsuit  against  Ghee  and  the  parole 
board  in  200 1 alleging  they  had  denied  pris- 
oners certain  constitutional  rights  and  had 
perpetuated  illegal  parole  criteria,  has  also 
filed  a lawsuit  against  Farmer  and  Ghee.  The 
suit  alleges  that  Ghee  incorrectly  informed 
one  of  Sirak’s  clients  that  the  state  had  al- 
ready prevailed  in  his  200 1 lawsuit. 

“This  woman  promulgated  guidelines 
which  have  added,  on  average,  5.2  years  to 


the  minimum  trial  court  sentences,”  said 
Sirak.  “The  audacity  of  this  woman  to  so- 
licit money  from  the  people  that  she  has 
violated  completely  appalls  me.” 

Farmer  and  Ghee  deny  any  wrongdo- 
ing. “You  know  that  I was  chair  for  10  years,” 
said  Ghee.  “1  loved  what  I did,  1 have  re- 
spect for  what  1 did,  and  I would  never  do 
anything  to  bring  any  negativeness  on  the 
department  of  corrections  or  myself.” 

Farmer  also  defended  the  partnership  in 
a letter  sent  to  clients  in  July  2003.  “Be  as- 
sured that  neither  Ms.  Ghee  or  I have  done 
anything  unethical  or  illegal,”  wrote  Farmer. 


A Denver  Federal  Judge  has 
awarded  $10,000  plus  costs  and 
attorney  fees  to  a state  prisoner  whose  sexu- 
ally explicit  magazines  were  confiscated  for 
content  reasons. 

Michael  Milligan,  a prisoner  in  the  Colo- 
rado Department  of  Corrections  (CDOC), 
was  transferred  without  warning  from  the 
medium  security  Fremont  Correctional  Fa- 
cility (FCF)  to  the  close  security  Centennial 
Correctional  Facility  (CCF)  on  November  1 8, 
1997.  He  was  strip  searched  and  his  prop- 
erty searched  both  before  transfer  and  after 
arrival  at  CCF.  After  receiving  his  property 
he  was  locked  down  in  A Unit.  The  next  day 
he  was  escorted  to  G Unit  where  his  prop- 
erty was  again  searched  while  he  was 
locked  down.  This  time,  Lt.  Brian  Matthews 
opened  and  searched  sealed  outgoing  le- 
gal mail  addressed  to  the  Denver  federal 
district  court  and  also  confiscated  sexually 
explicit  magazines. 

When  questioned  by  Milligan, 
Matthews  claimed  administrative  regula- 
tions allowed  him  to  open  outgoing  legal 
mail.  Matthews  also  claimed  the  sexually 
explicit  magazines  were  not  allowed  at  CCF. 
Milligan  was  forced  to  mail  out  the  legal 
mail  and  the  magazines.  Matthews  assured 
Milligan  that  the  matter  ended  there  with- 
out any  disciplinary  action  since  it  was  not 
Milligan’s  fault  that  CCF  allowed  in  the 
magazines. 

That  same  day,  Milligan  filed  a written 
complaint  with  the  warden  concerning 
opening  outgoing  legal  mail.  In  retaliation. 


“If  someone  feels  threatened  by  my  success 
and  wants  to  join  others  in  exploiting  that  suc- 
cess, then  there  is  really  nothing  I can  do  but 
rumble.  And  rumble  is  what  1 intend  to  do.” 

Farmer’s  Akron  attorney,  ThomasAdgate, 
believes  Farmer  and  Ghee  did  nothing  wrong. 
“1  think  it’s  very  ethical,  and  probably  very 
smart,  to  hire  someone  who’s  well-connected,” 
Adgate  said.  “Who  doesn’t  want  someone  like 
that  on  your  team?  It’s  like  hiring  [Norman] 
Schwarzkopf  as  your  defense  consultant. 
That’s  a good  person  to  have.”P| 

Source:  The  Cleveland  Plain  Dealer 


Matthews  filed  disciplinary  charges  against 
Milligan  for  unauthorized  possession  of  the 
magazines.  According  to  his  complaint, 
Milligan  asked  Matthews  at  his  disciplinary 
hearing  why  he  retaliated  with  the  disciplin- 
ary charges.  Matthews  said  “I  filed  the 
charges  because  you  would  not  drop  my 
opening  your  legal  mail.  I felt  threatened  with 
you  pursuing  legal  actions  against  me  so  I 
filed  the  charges  against  you.”  Milligan  was 
convicted  and  received  20  days  segregation 
and  30  days  loss  of  good  time. 

Over  the  next  five  years,  Milligan  filed  a 
§ 1983  complaint  claiming  retaliation  and  a 
First  Amendment  violation  for  confiscating 
and  thus  censuring  the  magazines.  The  re- 
taliation claim  was  dismissed  but  reinstated 
after  the  disciplinary  conviction  was  over- 
turned in  a separate  state  court  action.  A 
two-day  bench  trial  was  held  between  Sep- 
tember 15  and  17, 2003.  The  Court  ruled  that 
Milligan  had  “failed  to  prove  by  a preponder- 
ance of  the  evidence  that  but  for  (Matthew’s) 
retaliatory  motives  the  adverse  consequences 
would  not  have  occurred.”  But  on  the  cen- 
sorship claim  the  Court  found  that  “the 
magazines  were  confiscated  for  content  rea- 
sons in  violation  of  (Milligan’s)  rights  because 
the  motivation  was  not  reasonably  related  to 
legitimate  penological  purpose.” 

Milligan  was  awarded  $100  in  compen- 
satory damages,  $ 10,000  in  punitive  damages 
and  was  instructed  to  file  a motion  for 
attorney’s  fees  and  costs.  See:  Milligan  v. 
Matthews,  USDC  D CO,  Case  No.  99- WM- 
2030(BMB).|1| 


$10,000  Awarded  in  Colorado  Magazine  Confiscation 

by  Bob  Williams 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 


Daniel  E.  Manville 

Co-Author  of  the  “Prisoner’s 
Self-Help  Litigation  Manual” 
3rd  Edition 

Brings  you: 


Disciplinary 
Self-Help 
Litigation  Manual 
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Daniel  E.  Manville,  P.C.,  Publisher 


Sold  only  in  paperback 
Approx.  350  pages 


Prisoner  Price  - $34.95  (including  shipping) 
Non-Prisoner  Price  - $64.95  (including  shipping) 
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Zip: 


Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 

P.O.  Box  20321 
Ferndale,  Ml.  48220 


Phone  - (248)  341-1201 


Fax  - (248)  341-1204 


Email  - DSHLM@comcast.net 
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On  August  7,  2004,  I attended  the 
memorial  for  PLN  writer  James 
Quigley.  The  memorial  was  held  on  the  beach 
in  Atlantic  City,  New  Jersey.  Jim  died  on  Oc- 
tober 7,  2003,  when  he  hung  himself  in  the 
segregation  unit  of  the  Northwest  State  Cor- 
rectional Facility  in  St.  Albans,  Vermont.  He 
was  53  years  old  at  the  time  of  his  death. 
[See  the  January,  2004  issue  of  PLN  for  more 
details  on  Jim’s  life  and  accomplishments.] 
This  issue  of  PLN  contains  a summary 
of  the  report  prepared  by  investigators  look- 
ing into  a rash  of  deaths  in  Vermont’s  tiny 
prison  system.  The  report  has  been  posted 
on  PLN’s  website.  After  many  years  off  read- 
ing similar  reports  I was  surprised  that  the 
investigators,  a private  attorney  in  Vermont 
and  a former  attorney  general  from  neighbor- 
ing New  Hampshire,  stated  clearly  and 
unequivocally  that  Jim  was  retaliated  against 
by  prison  officials  and  should  not  have  been 
held  in  segregation  and  would  not  have  been 
but  for  his  activities  as  a jailhouse  lawyer  and 
activist.  David  Reutter,  the  PLN  writer  who 
reviewed  the  report  was  also  a friend  of  Jim’s. 

The  memorial  was  held  at  7 AM  on  the 
beach  where  Jim  had  worked  as  a lifeguard 
in  his  youth.  It  was  a beautiful,  sunny  morn- 
ing and  the  sea  was  calm  with  very  low 
waves.  About  30  people  gathered  for  the 
event.  This  included  Jim’s  surviving  family 
members,  his  mother  Claire  Quigley  and  sis- 
ter Kelly;  friends  of  Jim, s and  his  family  and 
members  of  Vermont’s  prison  activist  com- 
munity, including  Barry  Kade,  Doug  and 
Andrea  Braasch  and  Laura  Ziegler,  members 
of  the  Alliance  for  Prison  Justice  in  Vermont. 

The  eulogy  was  given  by  Joe  Rush,  the 
former  head  of  Jim’s  life  guard  unit  in  Atlan- 
tic City.  He  recalled  Jim’s  sense  of  humor, 
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From  the  Editor 

by  Paul  Wright 

warmth  and  helpful  nature.  Claire  and  Kelly 
also  spoke.  Barry  Kade  noted  he  was  prob- 
ably the  last  of  Jim’s  many  friends  to  see 
him  alive.  I spoke  briefly  about  Jim’s  many 
contributions  to  PLN  over  the  years  as  well 
as  his  role  as  an  activist  for  prisoner  rights 
and  the  impact  this  had  both  nationally  and 
locally  in  Florida  and  Vermont.  Statements 
sent  by  Vermont  lawyer  Jan  Peter 
Dembinski,  and  Sid  Kleiner,  president  of  the 
Beth  Tikvah  Jewish  Prisoner  Outreach  and 
Florida  prisoners  A.J.  Cotton,  Mark 
Osterback,  John  Park  and  Doug  Gorman 
were  also  read  and  copies  of  their  state- 
ments provided  to  memorial  guests. 

Jim’s  ashes  were  released  into  the  At- 
lantic Ocean  that  morning  from  a wooden 
life  guard  boat  that  Jim  had  used  many  de- 
cades before.  In  death  as  in  life,  Jim  was 
quiet,  powerful  and  moving.  And  he  con- 
tinues to  have  an  impact  on  prisoners’ 
struggle.  We  will  report  further  develop- 
ments in  the  litigation  and  legislation 
resulting  from  his  untimely  death. 

On  September  15, 2004,  we  are  also  kick- 
ing off  PLN’s  fundraiser  event.  An 
anonymous  donor  has  agreed  to  provide  a 
matching  grant  of  up  to  $25,000  for  all  funds 
donated  to  PLN  by  individuals  and  prison- 
ers. Donations  by  non  prisoners  will  be 
matched  on  a dollar  by  dollar  basis;  dona- 
tions by  prisoners  will  be  matched  on  a $2 
for  every  dollar  donated  out  of  recognition 
of  the  fact  that  prisoners  have  a harder  time 
making  donations  than  non  prisoners  do. 
Each  month  we  will  announce  or  progress 
between  September  1 5 and  January  1 5, 2005, 
in  meeting  the  $25,000  goal.  If  you  can  af- 
ford to  make  a donation,  however  small, 
please  do  so.  Stamps  and  embossed  enve- 
lopes are  fine. 

All  donations  to  PLN  are  tax  deduct- 
ible and  every  penny  donated  goes  towards 
PLN’s  publication  and  operation,  this  in- 
cludes the  longest  publishing,  independent 
magazine  focused  on  the  human  rights  of 
American  prisoners  and  detainees  in  U.S. 
history  as  well  as  our  litigation  and  advo- 
cacy on  behalf  of  the  free  speech  rights  of 
prisoners  and  publishers  alike. 

If  every  PLN  subscriber  donates  just 
$6  we  will  meet  our  $25,000  goal.  Your  sup- 
port is  needed  now  more  than  ever. 

With  the  holiday  season  approaching 
and  the  need  for  gifts  arising,  please  con- 
sider either  a PLN  gift  subscription  or  one 
of  the  many  books  distributed  by  PLN  as 


the  perfect  gift  for  your  friends  and  loved 
ones.  A PLN  subscription  means  that  twelve 
times  a year  the  recipient  will  receive  first 
class,  top  notch  reporting  on  prison  and  jail 
news  from  around  the  world.  The  many  books 
PLN  distributes  provide  a unique,  critical  in- 
sight into  the  history  and  workings  of  the 
American  system  of  mass  imprisonment  as 
well  as  the  self  help  tools  prisoners  need  and 
can  use  to  both  better  themselves  and  im- 
prove their  chances  of  extricating  themselves 
from  the  grasp  of  the  prison  system.  PLN  re- 
lies on  you,  our  readers  for  support.  If  you 
think  human  rights  in  the  United  States  is  an 
ideal  worth  supporting,  please  support  PLN. 

This  month’s  cover  story  on  the  Ameri- 
can prison  officials  who  were  selected  to  set 
up  Iraq’s  prison  system  duly  notes  their 
lengthy  track  record  killing  and  torturing 
American  prisoners  before  inflicting  their  ex- 
pertise on  hapless  Iraqi  prisoners.  In  the  age 
of  global  imperialism,  even  mass  imprison- 
ment is  an  American  value  being  exported  and 
imposed  on  an  unwilling  world.  While  PLN 
extensively  reports  on  human  rights  abuses 
of  American  prisoners,  we  need  your  help  to 
let  more  people  know  about  this  vital  topic. 

PLN  has  more  than  4,000  subscribers  and 
at  least  8 times  that  many  readers  of  each  is- 
sue. Our  website,  www.prisonlegalnews.org, 
receives  over  80,000  visitors  each  month  that 
read  the  news  and  back  issues  of  PLN  that 
we  have  posted  on  line.  But  we  have  to  do 
better  than  this. 

With  over  2. 1 million  Americans  locked  up, 
which  represents  1 out  of  every  75  men,  mil- 
lions more  cycling  through  jails  each  year,  the 
public  health  crisis  represented  by  untreated 
illnesses  among  prisoners,  the  criminalization 
of  poverty  and  mental  illness,  the  disenfran- 
chisement of  former  prisoners  and  the  inherent 
injustice  and  abuse  that  accompanies  mass 
imprisonment,  we  need  to  be  reaching  many 
more  people.  To  do  this  we  need  your  financial 
support.  A donation  to  PLN  will  help  further 
our  work,  work  which  no  one  else  is  doing. 
Please  let  others  know  about  PLN  and  encour- 
age them  to  subscribe  and  donate  as  well.JH 


Volunteers  Wanted! 


PLN  needs  several  Seattle  area  people 
to  do  volunteer  work.  light  office  tasks. 
Your  hours.  Nights  OK! 

Call  206-246-1022 
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Settlement  Brings  Alabama  DOC’s  Diabetic 
Treatment  into  21st  Century 

by  David  M.  Reutter 


The  Alabama  Department  of  Correc- 
tions (ADOC)  agreed  on  January  15, 
2004,  to  settle  a lawsuit  brought  by  diabetic 
prisoners  by  upgrading  their  medical  care. 
The  agreement  sets  a precedent  for  manage- 
ment and  care  of  diabetic  prisoners  that  is  a 
first  in  the  nation. 

An  investigation  in  2003  by  the  South- 
ern Poverty  Law  Center’s  legal  team  revealed 
a shocking  lack  of  basic  care  for  diabetic  pris- 
oners within  the  ADOC.  One  diabetic  had  a 
series  of  seizure-like  convulsions,  but  had 
never  been  evaluated  by  a prison  doctor  to 
determine  the  best  way  to  control  his  blood 
sugar. 

Prior  to  the  lawsuit,  an  ADOC  medi- 
cal contractor  failed  to  promptly  diagnose 
prisoner  with  diabetes,  adequately  moni- 
tor blood  sugar  levels,  treat  injuries  or 
infections,  or  administer  necessary  tests 
to  evaluate  whether  the  disease  was  caus- 
ing other  problems.  That  medical 
contractor,  NaphCare,  Inc.,  has  since  had 
its  contract  terminated.  NaphCare’s 
shameful  history  and  treatment  of  ADOC 
prisoners  was  the  subject  of  a PLN  cover 
story.  [PLN October  2003]. 

Due  to  this  lack  of  care,  some  prisoners 
had  toes  amputated  and  experienced  loss  of 
vision  and  other  serious  injuries.  They  were 
also  at  a greater  risk  for  kidney  failure,  heart 
attack,  stroke,  nerve  damage,  and  even 
death. 

The  settlement  requires  that  ADOC  poli- 
cies and  procedures,  and  those  of  any  medical 
contractor,  “be  reviewed  annually  and  up- 
dated as  necessary  to  be  consistent  with 
current  ADA  (American  Diabetes  Associa- 
tion) standards.” 

Upon  receiving  a prisoner,  the  ADOC 
must  ensure  that  any  prisoner  who  self-iden- 
tifies  as  a diabetic  is  seen  by  a doctor  within 
24  hours  to  confirm  if  the  prisoner  needs  to 
be  on  insulin,  and  if  so,  that  it  be  continued. 
The  prisoner  shall  have  a complete  medical 
history  and  physical  examination  consistent 
with  ADA  standards. 

As  part  of  its  routine  medical  screen- 
ing for  new  prisoners  and  its  annual 
physical  examination,  the  ADOC  shall  con- 
duct a random  plasma  glucose  test.  A 
glucose  level  of  200  or  higher  requires  a 
second  test  within  48  hours.  If  the  sec- 
ond test  reveals  a 200  of  higher  level  of 
glucose,  the  prisoner  must  be  diagnosed 


with  diabetes.  Otherwise,  a lower  level  on 
the  second  test  will  require  a confirmatory 
test  at  the  prisoner’s  assigned  prison.  If  the 
confirmatory  fasting  plasma  glucose  test  re- 
veals a glucose  level  of  126  or  higher,  the 
prisoner  will  be  diagnosed  as  diabetic. 

Each  diabetic  prisoner  shall  have  estab- 
lished targets  for  blood  glucose  and  glycated 
hemoglobin.  They  shall  also  be  allowed  to 
have  capillary  blood  glucose  (finger  sticks) 
measured  as  often  as  necessary  for  adequate 
diabetes  control;  those  receiving  insulin 
shall  have  measurements  taken  before  each 
dose. 

Diabetic  prisoners  shall  have  access  to 
medical  staff  at  any  time  of  day  or  night. 
Prisoners  who  are  compliant  with  their  treat- 
ment, but  who  have  inadequate  blood  sugar 
control  despite  interventions  by  prison  staff, 
shall  be  referred  to  diabetes  specialists  for 
consultation  and  management. 

Annual  dilated  retinal  examination  must 
be  made  available,  and  prisoners  found  suf- 
fering from  complications  of  retinopathy, 
cataracts,  and  glaucoma  shall  be  referred  for 
treatment  to  an  ophthalmologist.  Regular 
foot  exams  must  be  conducted  initially  and 
at  regular  intervals.  Proper  footwear,  includ- 
ing orthopedic  footwear,  will  be  provided  to 
diabetic  prisoners. 

Diabetic  prisoners  must  also  be  regu- 
larly tested  for  kidney  and  heart  disease. 
Cleaning  by  a dental  practitioner  must  be 
provided  annually.  An  annual  influenza  im- 
munization must  be  offered.  The  settlement, 
finally,  requires  proper  diet  and  exercise  op- 
portunities for  diabetic  prisoners,  and 
twice-yearly  diabetic  educational  and  nutri- 
tional classes  will  be  provided.  ADOC  staff 
are  to  be  trained  to  recognize  and  treat  hy- 
poglycemia, and  to  recognize  the  symptoms 
and  signs  of  other  services  metabolic  de- 
composition. 

The  Southern  Poverty  Law  Center 
waived  all  attorneys’  fees  and  costs  of  the 
litigation.  The  settlement  is  enforceable 
in  state  court  or  by  the  filing  of  a new 
federal  lawsuit.  “The  settlement  will  liter- 
ally save  lives,”  said  Center  legal  director 
Rhonda  Brownstein.  “It’s  bringing  the 
Department  of  Corrections  into  the  21st 
Century  in  terms  of  treating  diabetes.” 
See:  Gaddis  v.  Campbell,  USDC  Middle 
District  Alabama  Case  No.  CV-03-T-390- 
Nfl 
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Incarcerated  and  Living 
with  HIV? 

We  want  to  help. 

Correct  HELP 

The  Corrections  HIV  Education 
Law  Project 

Correct  HELP'S  mission  is  to  im- 
prove the  treatment  of  inmates  living 
with  HIV.  We  have  worked  with  in- 
mates and  institutions  to  successfully 
impove  conditions  for  inmates  with 
HIV,  both  medically  and  socially, 
through  education  and  legal  advocacy. 

If  you  have  difficulty  receiving  medical 
treatment,  or  are  being  treated  differ- 
ently because  you  are  HIV  positive, 
write  to  us.  We  may  be  able  to  help  you. 

Correct  HELP 

PO  Box  46276 
West  Hollywood,  CA  90046 

HIV  Hotline:  (323)  822-3838  (Collect) 
or  (888)  372-0888  (Toll-free) 
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Before  starting  on  my 1 first,  of  many, 
pro  se  articles,  I want  to  thank  John 
Midgley  on  behalf  of  the  hundreds,  if  not 
thousands,  of  prisoners  that  he  has  helped 
through  these  eight  years.  He  has  taken  dif- 
ficult legal  concepts  for  even  attorneys  to 
understand  and  has,  with  his  gift  of  words, 
made  these  issues  understandable  for  all. 
John,  you  will  be  missed 

Introduction 

My  first  article  will  cover  the  issue  of 
proceedings  in  forma  pauperis  under  the 
standard  created  by  the  Prison  Litigation 
Reform  Act  (PLRA).  It  is  my  intent  to  walk 
you  through  the  entire  litigation  process 
in  these  articles,  e.g.,  from  seeking  in  forma 
pauperis  status,  to  seeking  discovery,  to 
holding  a trial,  to  handling  an  appeal. 

If  prisoners  can’t  afford  to  pay  the  fil- 
ing fee  and  other  litigation  expenses,  they 
can  apply  for  permission  to  proceed  in  forma 
pauperis  (IFP),  which  means  “as  a poor  per- 
son.’’2 However,  with  the  changes  imposed 
by  the  Prison  Litigation  Reform  Act  (PLRA), 
there  is  no  complete  waiver  of  the  filing  fees 
and  any  costs,  even  for  those  who  have  no 
funds  in  their  prison  accounts  when  filing.3 
If  IFP  is  granted,  the  court  will  issue  an  order 
to  prison  staff  to  collect  a percentage  of  any 
amount  that  is  eventually  placed  in  the 
prisoner’s  account  until  the  account  due  is 
completely  paid.4  The  PLRA  provided  a 
safety  valve  that  still  allows  those  prisoners 
who  have  no  funds  to  file  lawsuits  and  to 
pay  later.5 

Application  of  IFP  Upon  Release 

The  circuits  are  divided  on  whether 
the  PLRA’s  filing  fee  provisions  apply  to 
a lawsuit  or  a notice  of  appeal  that  is  filed 
when  the  person  is  incarcerated  even  if 
released  the  next  day  from  prison.6  Courts 
have  held  that  the  PLRA  filing  fees  provi- 
sions do  not  apply  to  alien  detainees,7 
habeas  actions  filed  under  §§  2254  or 
2255, 8 persons  who  are  civilly  committed 
as  sexual  or  violent  predators,9  and  those 
on  parole.10 

File  and  Service  Fees:  Once  the  IFP 
application  is  granted,  the  complaint  is  filed 
for  the  prisoner  by  the  court  and  the  officers 
of  the  court  (i.e.,  the  United  States  Marshal) 
will  issue  and  serve  process  without  your 
having  to  pay  them. 1 1 The  prisoner  may  also 


Pro  Se  Tips  and  Tactics 

by  Daniel  E.  Manville 

be  excused  from  pre -paying  other  costs  such 
as  clerk  and  docket  fees,  copying  costs  for 
documents  from  the  clerk’s  office,12  payment 
of  court-appointed  experts,13  etc. 

Fees  Prisoners  Must  Pay:  IFP  status 
does  not  excuse  prisoners  from  paying  all 
litigation  expenses.  You  will  probably  have 
to  pay  witness  fees  to  persons  who  are  not 
parties  to  the  lawsuit  if  you  subpoena  them 
to  testify  at  depositions  or  at  trial.  The  pris- 
oner is  also  responsible  for  other  “incidental 
costs”  of  litigation,  such  as  copies  of  docu- 
ments,14 postage  for  filing  and  serving 
papers  after  the  complaint  has  been  filed. 

Affidavit:  When  filing  a motion  to  pro- 
ceed in  forma  pauperis,  the  prisoner  is 
required  to  attach  an  affidavit  stating  the 
nature  of  the  action,  all  of  the  assets  you 
have,  that  you  are  unable  to  pay  the  required 
fees  or  give  security,  and  you  believe  you 
are  entitled  to  relief  requested.15  The  pris- 
oner is  also  required  to  attach  “a  certified 
copy  of  the  trust  fund  statement  (or  institu- 
tional equivalent)  for  the  prisoner  for  the 
6-month  period  immediately  preceding  the 
filing  of  the  complaint  or  notice  of  ap- 
peal....”16 This  statement  is  obtained  from 
the  record  office  of  the  prison. 

Prisoner  Payments 

Upon  receipt  of  the  motion  for  in  forma 
pauperis,  the  court  is  to  review  it  to  deter- 
mine the  amount  of  the  partial  filing  fee  that 
must  be  paid.17  The  court  is  to  require  a 
partial  filing  fee  of  20  percent  of  the  average 
monthly  deposits  in  the  prisoner’s  account 
or  the  average  monthly  balance  for  the  past 
6-months  period,  which  ever  is  greater.18 
Once  that  amount  is  determined  the  court 
will  issue  an  order  and  send  it  to  the  pris- 
oner requiring  monthly  payment  of  that 
amount  until  the  filing  fee  is  paid  in  full.19 
However,  if  the  court  determines  that 
prisoner’s  account  contained  no  funds  for 
the  six-month  period  immediately  preceding 
the  filing  of  the  complaint,  the  initial  partial 
filing  fee  assessment  should  be  $0.00,  but 
the  prisoner  will  be  ordered  to  pay  the  full 
filing  fee  in  installments.20 

In  the  IFP  order,  the  court  will  usually 
set  a time  period  of  30  days  for  the  prisoner 
to  made  the  first  payment.  If  the  prisoner 
does  not  make  that  initial  payment,  the  court 
is  to  take  some  action,  such  as  issuance  of 
an  order  to  show  cause  why  the  complaint 
should  not  be  dismissed  for  non-payment. 


prior  to  dismissing  the  lawsuit.21  You  must 
respond  to  the  order  to  show  cause  by  sub- 
mitting proof  that  you  requested  said  funds 
to  be  sent  to  the  court  or  that  the  amount 
presently  in  your  account  is  less  than  that 
ordered  by  the  court.  If  the  court  find  that 
the  delay  is  the  fault  of  prison  officials,  than 
the  court  will  allow  the  lawsuit  to  proceed.22 
However,  if  the  prisoner  has  intentionally 
deleted  his  prison  account  to  avoid  payment 
of  the  filing  fee,  the  court  can  dismiss  the 
lawsuit  with  prejudice.23 

Most  courts  are  now  placing  in  the  or- 
der granting  IFP,  or  in  an  attachment  to  that 
order,  a requirement  that  the  prisoner  agrees 
to  have  funds  removed  from  his  prison  ac- 
count monthly  by  prison  staff  and  when  the 
total  amount  removed  exceeds  $10  that  the 
amount  is  sent  to  the  federal  court.24 

Impact  of  Voluntary  Dismissal 

Once  the  complaint  or  notice  of  appeal 
has  been  received  by  a federal  court,  a later 
voluntary  dismissal  of  it  will  not  eliminate  a 
prisoner’s  obligation  to  pay  the  required  fil- 
ing fees.25  Any  subsequent  dismissal  of  the 
case  does  not  eliminate  this  financial  respon- 
sibility.26 Even  if  the  case  is  dismissed 
without  prejudice  for  failure  to  exhaust  ad- 
ministrative remedies,  the  prisoner  will  still 
be  required  to  pay  the  filing  fee  originally 
imposed  and  then  pay  a second  filing  fee  if 
the  administrative  remedies  are  exhausted 
and  the  complaint  is  re-filed. 

Impact  of  Multiple  Plaintiffs 

The  courts  are  divided  whether  a num- 
ber of pro  se  prisoners  can  file  a single  civil 
rights  complaint  raising  the  same  claim 
against  the  same  defendants  when  they  are 
all  requesting  IFP  status.  Some  courts  have 
held  that  when  more  than  one  prisoner  is 
named  as  a plaintiff  that  “[t]he  statute  does 
not  specify  how  fees  are  to  be  assessed 
when  multiple  prisoners  constitute  the 
plaintiffs  or  appellants  ...  each  prisoner 
should  be  proportionally  liable  for  any 
fees  and  costs  that  may  be  assessed. 
Thus,  any  fees  and  costs  that  the  district 
court  or  the  court  of  appeals  may  impose 
shall  be  equally  divided  among  all  the  pris- 
oners.”27 This  holding  would  not  apply  to 
class  members  in  a class  action  since  the 
class  certification  is  not  decided  until  long 
after  the  issue  of  IFP  is  determined. 
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Costs 

In  addition,  the  IFP  statute  provides  that 
“[(Judgment  may  be  rendered  for  costs  at 
the  convulsion  of  the  suit  or  action  as  in 
other  cases.”67  Costs  will  be  discussed  in 
another  article. 

Importance  of  Honesty 

At  every  stage  you  must  be  completely 
honest  with  the  court  concerning  your  fi- 
nances. If  you  misrepresent  them,  the  court 
may  dismiss  your  case.28 

Notes 

1 Daniel  E.  Manville  is  presently  a Staff  At- 
torney for  Wayne  State  University  Law  School 
Civil  Rights  Clinic.  He  is  the  author  and  pub- 
lisher of  the  recently  released  "Disciplinary 
Self-Help  Litigation  Manual”  and  is  presently 
working  on  a rewrite  of  the  “Prisoners’  Self-Help 
Litigation  Manaul”  with  John  Boston. 

2This  article  will  discuss  28  U.S.C.  § 1915. 
Many  states  have  adopted  similar  procedures  as 
discussed  in  this  section.  If  you  are  considering 
filing  in  state  court,  you  should  review  the  state 
Statutes  and  court  rules  pertaining  to  in  forma 
pauperis. 

3 28  U.S.C.  § 1915(h).  Some  courts  have 
held  that  this  provision  does  not  apply  to  those 
who  are  civilly  committed  as  sexual  or  violent 
predatory.  See,  e.g.,  Page  v.  Torrey,  201  F.3d 
1136,  1139-40  (9th  Cir.  2000)  (“Only  an  indi- 
vidual who,  at  the  time  he  seeks  to  file  a civil 
action,  is  detained  as  a result  of  being  accused  of, 
convicted  of,  or  sentenced  for  criminal  offenses 
is  a “prisoner”  within  the  meaning  of  § 191 5(a)(2) 
and  (h)),  and  cases  cited. 

4 28  U.S.C,  § 1915(b)(1).  The  court  will 
requirement  full  payment  even  if  done  on  the 
installment  plan  over  years.  See  McGore  v. 
Wrigglesworth,  114  F.3d  601,  606  (6th  Cir.  1997) 
(observing  that  “the  only  issue  [in  IFP  fee  deter- 
mination] is  whether  the  inmate  pays  the  entire 
fee  at  the  initiation  of  the  proceeding  or  over  a 
period  of  time  under  an  installment  plan”). 

5 Taylor  v.  Delatoore,  281  F.3d  844,  850  (9th 
Cir.  2002)  (under  the  safety-valve  provision,  “[i]n 
no  event  shall  a prisoner  be  prohibited  from  bring- 
ing a civil  action ...  forthe  reason  that  the  prisoner 
has  no  assets  and  no  means  by  which  to  pay  the 
initial  partial  filing  fee.”  28U.S.C.  §§  1915(b)(4) 
(emphasis  added).).  The  totally  indigent  pris- 
oner is  still  subject  to  review  pursuant  to  28  U.S.C. 
§§  1915(e(2)  and  1915A,  see  discussion  infra. 

6 In  re  Prison  Litigation  Reform  Act,  105  F.3d 
1131,1139  (6th  Cir.  1 997)  (“PLRA  could  be  con- 
strued to  mean  that  the  required  partial  fee 
payments  are  to  be  made  only  while  the  prisoner 


remains  in  prison,  and  that,  upon  his  release,  his 
obligation  to  pay  fees  is  to  be  determined,  like 
any  non-prisoner,  solely  by  whether  he  qualifies 
for  i.f.p.  status.”);  but  see  In  re  Smith,  114  F.3d 
1247, 1251  (D.C.Cir.  1997)  (because  Smith  was 
a prisoner  when  he  filed  his  court  action,  he  was 
obligated  to  fulfill  the  applicable  PLRA  require- 
ments and  pay  amounts  which  accrued  under  the 
PLRA  while  he  was  incarcerated,  even  though  he 
was  released  from  prison  while  his  appeal  was 
pending). 

’’Agyeman  v.  INS,  296  F.3d  871,  886  (9th 
Cir.  2002). 

%Kincade  v.  Sparkman,  117  F.3d  949,  951 
(6th  Cir.  1997). 

11  Page  v.  Torrey,  201  F.3d  1136,  1140  (9th 
Cir.  2000). 

10 LaFontant  v.  INS,  135  F.3d  158,  165  (D.C. 
Cir.  1998). 

11 28  U.S.C,  § 1915(d). 

12 Murphy  v.  Jones,  801  F.Supp.  283,  288, 
(E.D.  Mo,  1992)  (“In  addition,  an  indigent  liti- 
gant is  not  required  to  pay  a variety  of  fees  charged 
by  the  Clerk’s  Office  for  items  such  as  photo- 
copies ($.50  per  page),  retrieving  records  from  a 
federal  records  center  ($25),  and  reproduction  of 
magnetic  tape  recordings  ($15)). 

This  does  not  mean  that  you  can  auto- 
matically get  free  copies  of  anything  in  the  court 
files.  You  will  almost  certainly  have  to  show  that 
you  have  a genuine  need  for  a document  in  order 
to  obtain  it  without  payment,  and  some  courts 
are  reluctant  to  provide  free  copies  under  any 
circumstances.  See  In  re  Richards,  914  F.2d  1526, 
1527  (6th  Cir.  1990). 

13  Court-appointed  experts  will  be  discussed 
in  another  article. 

l4Brandon  v.  Beard,  140  F.R.D.  328,  329 
(M.D.  Pa.  1991)  (plaintiff  required  to  pay  costs 
of  copying  documents  sought  in  discovery). 

15  28  U.S.C,  § 1915(a). 

16  Section  1915(a)(2).  Some  courts  require  a 
statement  for  the  past  12-months.  See,  e.g.,  Wil- 
son v.  Sargent,  313  F.3d  1315,  1317  (11th  Cir. 
2002). 

1728  U.S.C.  § 1915(b)(1);  Wilson  v.  Sargent, 
313  F.3d  at  1317. 

18  Id.  1915(b)(1).  An  example  of  this  calcu- 
lation is  found  in  Wilson  v.  Sargent,  313  F.3d  at 
1319-20. 

19 See  In  re  Smith,  1 14  F.3d  1247, 1251  (D.C. 
Cir.  1997)  (holding  that  under  the  PLRA,  failure 
to  comply  with  § 1915(b)(1)  “may  result  in  dis- 
missal of  a prisoner’s  action.”). 

2028  U.S.C.  § 1915(b)(2);  Taylor  v. 
Delatoore,  281  F.3d  844, 850  (9th  Cir.  2002)  (“Al- 
though the  court  can  collect  the  initial  fee  only 
‘when  funds  exist,’  the  court  is  to  assess  the  ini- 
tial fee  based  on  the  prisoner’s  account  deposits 
and  balances  in  the  six-month  period  immediately 
preceding  the  filing  of  the  complaint.  ” (empha- 


sis in  original));  Hatchetv.  Nettles,  201  F.3d  651, 
653  (5th  Cir.  2000). 

21  Wilson  v.  Sargent,  313  F.3d  at  1321  (“dis- 
trict court  must  take  reasonable  steps  to  determine 
whether  the  prisoner  complied  with  the  order  by 
authorizing  payment  by  prison  officials.  ***. 
These  steps  may  include  issuing  a show-cause 
order,  allowing  objections  to  the  magistrate’s  re- 
port, communicating  by  telephone,  fax,  or  email 
with  officials  of  the  custodial  institution,  and 
issuing  an  order  to  the  custodial  institution.” 
(citation  omitted));  See  also  Tingler  v. 
Marshall,  716  F.2d  1109,  1112  (6th  Cir.  1983), 
overruled  on  other  grds.,  Benson  v.  O ’Brian, 
179  F.3d  1014  (6th  Cir.  1999);  Ricketts  v.  Mid- 
west Nat  7 Bank,  874  F.2d  1 1 77,  1 1 84  (7th  Cir. 
1989)  (requiring  notice  and  opportunity  to  re- 
spond prior  to  sua  sponte  dismissal  of  complaint 
and  citing  the  cases  of  other  circuits  that  have 
adopted  this  rule). 

22 McGore  v.  Wrigglesworth,  114  F.3d  at 
607-08  (“prisoner  cannot  be  penalized  when 
prison  officials  fail  to  promptly  pay  an  assess- 
ment.”). 

23  See  Collier  v.  Tatum,  722  F.2d  653,  655- 
56  (11th  Cir.  1983)  cited  to  in  Wilson  v.  Sargent, 
313  F.3d  at  1322. 

24  Wilson  v.  Sargent,  313  F.3d  at  1322;  see 
also  McGore  v.  Wrigglesworth,  114  F.3d  at  606; 
Hatchet  v.  Nettles,  201  F.3d  651  (5th  Cir.  2000). 

“ Section  1915(b)(1);  see  In  re  Tyler,  110 
F.3d  528,  529-30  (8th  Cir.  1997)  ( compels  the 
payment  of  the  respective  fees  at  the  moment 
the  complaint  or  notice  of  appeal  is  filed). 

26 Thurman  v.  Gramley,  97  F.3d  185,  187 
(7th  Cir.  1996). 

27  Compare  In  re  Prison  Litigation  Reform 
Act,  105  F.3d  at  1138  (“any  fees  and  costs  that 
the  district  court  or  the  court  of  appeals  may 
impose  shall  be  equally  divided  among  all  the 
prisoners”)  with  Hubbard  v.  Haley,  262  F.3d  1 1 94, 
1197-98  (11th  Cir.  2001)  (no  multi-plaintiff  ac- 
tions and  each  imnate  must  pay  the  full  fee),  cert, 
denied,  534  U.S.  1136(2002). 

28  2 8 U.S.C,  § 1915(d);  Romesburg 
v. Trickey,  908  F.2d  258,  260  (8th  Cir.  1990) 
and  cases  cited.  However,  an  erroneous  fi- 
nancial statement  is  not  cause  for  dismissal  if 
there  is  no  evidence  of  bad  faith  on  the 
plaintiff’s  part.  Mathews  v. Gaither,  902  F.2d 
877,881  (11th  Cir.  1990);  Acevedo  v.  Reid,  653 
F.Supp  347,  348-49  (S.D.  N.Y.  1986). P 


The  U.S.  Supreme  Court’s  June  2004 
decision  in  Blakely  v.  Washington  affect- 
ing federal  and  state  sentencing  enhance- 
ments has  been  described  as  “the  most 
significant  criminal  case  of  our  time.”  To 
receive  a copy  of  Blakely  (32  pgs.),  send 
$3  (stamps  OK)  to:  PLN,  2400  NW 
80th  St.  #148,  Seattle,  WA  98117. 
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World  Court  Rules  Against  U.S.  for  Consular  Notification  Failures 

by  Matthew  T.  Clarke 


On  March  31, 2004,  the  International 
Court  of  Justice  (also  known  as  the 
World  Court)  held  that  the  United  States  was 
in  violation  of  the  Vienna  Convention  on 
Consular  Relations  (VCCR). 

The  case  was  brought  by  Mexico  on 
behalf  of  52  of  its  nationals  who  are  on  vari- 
ous death  rows  throughout  the  United 
States  awaiting  execution.  Mexico  claimed 
that  the  U.S.  was  in  violation  of  three  para- 
graphs of  Article  36  of  the  VCCR.  Article  36 
is  entitled  “Communications  and  contact 
with  nationals  of  the  sending  state.” 

Paragraph  1(b)  of  Article  36  states  that, 
if  a national  of  the  sending  state  “is  arrested 
or  committed  to  prison  or  to  custody  pend- 
ing trial  or  is  detained  in  any  other  manner,” 
and  so  requests,  the  local  consular  post  is 
to  be  notified.  It  also  requires  that  officials 
of  the  receiving  state  “inform  the  person 
concerned  without  delay  of  his  rights.”  In 
this  case,  it  essentially  required  U.S.  officials 
to  inform  arrested  or  otherwise  detained 
Mexican  nationals  of  their  right  to  notify 
Mexican  consular  officials  of  their  situation 
and,  if  the  Mexican  national  requests  it,  to 
so  notify  the  consular  officials. 

Paragraph  1(a)  of  Article  36  required  the 
U.S.  to  allow  free  access  and  communication 
between  Mexican  consular  officials  and  Mexi- 
can nationals  in  detention.  Paragraph  1 (c)  of 
Article  36  gives  Mexican  consular  officials  the 
right  to  visit  detained  nationals,  to  converse 
and  correspond  with  them,  and  arrange  for 
their  legal  representation  unless  the  Mexican 
national  expressly  opposes  it.  Mexico  alleged 
that,  in  the  cases  of  the  52  nationals  whose 
consular’  notification  rights  were  delayed  or 


risorer  s Goof^oofc 


ignored,  the  associated  rights  to  communi- 
cation, access,  visits,  and  to  arrange 
representation  were  also  violated. 

Mexico’s  position  was  that  the  only 
just  remedy  would  be  reversal  of  the  con- 
victions and  retrial  with  any  evidence 
collected  prior  to  the  consular  notification 
being  excluded  from  the  new  trial. 

The  World  Court  overruled  all  of  the 
United  State’s  objections  to  its  jurisdiction 
and  ruled  in  Mexico’s  favor,  holding  that 
the  United  States  had  violated  Article  36, 
paragraph  1(b)  by  not  informing  51  of  the 
Mexican  nationals  of  their  consular  rights 
without  delay  upon  their  detention  and  by 
not  notifying  the  appropriate  Mexican  con- 
sular post  of  the  detention  of  49  Mexican 
nationals  without  delay.  The  World  Court 
also  held  that  the  United  States  deprived 
Mexico  of  its  Article  36,  paragraphs  1(a)  and 
(c)  rights  to,  in  a timely  fashion,  communi- 
cate with,  have  access  to,  and  visit  49  of  its 
detained  nationals.  The  World  Court  also 
found  that,  in  the  case  of  34  Mexican  na- 
tionals, the  United  States  deprived  Mexico 
of  its  Article  36,  paragraph  1 (c)  right  to  ar- 
range legal  representation  for  its  detained 
nationals  in  a timely  fashion. 

In  the  cases  of  Cesar  Fierro,  Roberto 
Ramos,  and  Osbaldo  Aguilera  Torres,  three 
Mexican  nationals  whose  judicial  review 
process  had  been  exhausted,  the  World 
Court  held  that  the  United  States  had  vio- 
lated its  Article  36,  paragraph  2 obligation  to 
provide  review  and  reconsideration  of  the 
criminal  cases  in  light  of  the  rights  set  forth 
in  the  VCCR  and  their  violation.  The  World 
Court  instructed  the  United  States  to  pro- 
vide review  and 
reconsideration 
by  a judicial  court. 
In  November, 
2003,  the  U.S.  Su- 
preme Court 
refused  to  hear  an 
appeal  by  Torres 
based  upon  the 
Vienna  Conven- 
tion. 

Because  the 
other  Mexican  na- 
tionals had  not  yet 
exhausted  all  judi- 
cial remedies,  the 
World  Court  did 
not  rule  that  the 
United  States  had 
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breached  its  obligations  to  provide  review  and 
reconsideration  in  their  cases.  However,  the 
World  Court  did  order  the  United  States  to 
provide  review  and  reconsideration  by  a 
method  of  its  own  choosing  for  all  future 
breaches  of  the  VCCR.  The  World  Court  spe- 
cifically rejected  the  contention  of  the  United 
States  that  the  clemency  process  was  suffi- 
cient to  provide  appropriate  review  and 
reconsideration.  It  also  rejected  Mexico’s  con- 
tention that  the  World  Court  should  order  the 
cases  reversed  for  a new  trial  with  the  evi- 
dence obtained  in  violation  of  the  VCCR 
excluded  from  the  new  trial. 

The  World  Court  praised  the  United 
States  for  the  efforts  it  has  made  to  implement 
the  VCCR  by  initiating  an  outreach  program 
in  1998  and  distributing  to  federal,  state,  and 
local  law  enforcement  personnel  a booklet  on 
VCCR  rights  and  obligations. 

The  World  court  emphasized  that  its  rul- 
ing applies  to  all  foreign  nationals  detained  in 
the  United  States  not  just  Mexican  nationals. 
There  are  121  foreign  nationals  on  death  row 
in  the  United  States;  only  55  of  them  are  Mexi- 
can nationals.  This  issue  came  before  the 
World  Court  in  200 1 in  the  case  of  two  Ger- 
man nationals,  the  LaGrand  brothers,  who 
were  on  Arizona’s  death  row.  One  brother  was 
executed  before  the  court  could  act  and  the 
other  brother  was  executed  despite  a stay  of 
execution  issued  by  the  World  Court.  At  that 
time,  the  World  Court  strongly  criticized  the 
United  States  for  not  stopping  the  executions. 
It  also  rejected  the  federal  government’s  con- 
tention that  it  could  not  intervene  in  the 
individual  States’  criminal  justice  processes. 
Now  the  question  is  whether  Washington  will 
accept  this  ruling  or  continue  with  the  fiction 
that  it  cannot  persuade  the  States  to  honor 
national  obligations  under  international  trea- 
ties. See:  Case  Concerning  Avena  and  Other 
Mexican  Nationals  (Mexico  v.  United  States), 
International  Court  of  Justice,  General  List  No. 
128  (3-31-06). 

Additional  Sources:  Associated  Press;  Merced 
Sun-Star. 
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California  Private  Prison  Uprisings  Kill  2,  Injure  66 

by  Marvin  Mentor 


Interracial  prison  riots  occurred  on  Oc- 
tober 27  and  December  3, 2003  in  two 
southern  California  privately-contracted 
minimum  security  prisons.  Because  Califor- 
nia private  prison  contractors  have  no 
weapons  — not  even  pepper  spray  — the 
riots  continued  for  up  to  90  minutes  until 
armed  peace  officers  could  arrive  to  restore 
order.  In  one  prison,  two  prisoners  were 
killed  and  50  injured;  in  the  other,  16  were 
injured. 

At  the  desert  Eagle  Mountain  Commu- 
nity Correctional  Facility  (CCF),  Rodman 
Wallace,  39,  serving  two  years  for  burglary, 
and  Master  Hampton,  34,  doing  16  months 
for  a drug  offense,  were  stabbed  and  blud- 
geoned to  death  by  other  prisoners  on  the 
evening  of  October  27,  2003  in  a recreation 
room  while  watching  the  World  Series.  What 
began  as  an  altercation  between  whites  and 
Hispanics  erupted  into  an  attack  on  black 
prisoners  involving  about  150  prisoners.  In- 
juries to  four  prisoners  required  helicopter 
transfer  to  regional  hospitals.  Response 
teams  of  Riverside  County  Sheriff’s  depu- 
ties and  California  Department  of  Corrections 
(CDC)  prison  guards  from  two  state  prisons 
in  Blythe  (60  miles  away)  were  called  in  to 
restore  order. 

Lt.  Warren  Montgomery  of  Chuckawalla 
Valley  State  Prison  in  Blythe  said  prisoners 
used  knives  and  meat  cleavers  from  the 
kitchen,  along  with  table  legs,  chair  legs  and 
mop  handles.  Murder  investigations  are  in 
progress.  Property  damage  was  estimated 
at  $15,000. 

Eagle  Mountain,  one  of  15  prisons  run 
by  Utah-based  Management  and  Training 
Corp.  (MTC),  is  a 458  bed  facility  operated 


under  contract  to  CDC.  MTC  spokesman  Carl 
Stuart  attributed  the  riots  to  CDC’s  recent 
transfer  of  200  new  prisoners,  and  the  re- 
sulting instability  from  the  50%  turnover  rate. 

Eagle  Mountain  was  itself  already  on 
the  chopping  block  funding  was  to  be  cut 
on  December  3 1 , 2003  as  part  of  former  Gov- 
ernor Davis’  alleged  cost  cutting.  But  the 
$ 1 7,000  per  year  cost  of  CCF  prisoners  would 
then  revert  to  $28,000  per  year  CDC  costs 
due  to  state  prison  guards  working  at  far 
higher  wages.  The  guards’  union  had  given 
former  Governor  Davis  3 .4  million  in  politi- 
cal donations  and  lobbied  hard  to  close  all 
private  prisons  in  CDC. 

The  citizens  of  Eagle  Mountain  are  also 
big  losers.  Closure  of  the  CCF  will  put  the 
community  back  into  its  former  ghost-town 
status  as  an  old,  tapped  out  company- 
owned  iron  ore  mining  town  (still  owned  by 
Kaiser,  Corp.).  The  last  hope  was  the 
townsfolk’s  appeal  to  newly  elected  Gover- 
nor Schwarzenegger,  who  filmed 
Terminator  2 there  a decade  ago. 

Next,  on  the  night  of  December  3, 2003, 
in  a 228  bed  minimum  security  prison  oper- 
ated by  Cornell  Corrections  in  Baker, 
California  (160  miles  northeast  of  Los  An- 
geles), an  estimated  forty  prisoners  rioted, 
injuring  sixteen. 

Two  prisoners  got  into  an  argument  and 
fight  that  escalated  into  a riot  between 
whites  and  Latinos.  Russ  Heimerich,  a 
spokesman  for  CDC  which  contracted  with 
Cornell  said  the  prisoners  refused  orders  to 
get  down.  Because  private  prison  staff  are 
not  allowed  to  use  force  to  subdue  prison- 
ers, San  Bernadino  County  Sheriff’s 
deputies,  California  Highway  Patrol  offic- 


ers and  guards  from  CDC’s  nearest  prison 
(California  Institution  for  Men,  in  Chino) 
were  called  in.  They  arrived  thirty  minutes 
later  and  broke  up  the  fight. 

Prisoner  injuries  included  stab  wounds, 
cuts  and  head  injuries  from  broomsticks  and 
rocks.  Four  prisoners  were  flown  to  Univer- 
sity Medical  Center  in  nearby  Las  Vegas, 
Nevada.  County  firefighters  provided  emer- 
gency first  aid.  When  released  from  area 
hospitals,  the  prisoners  were  re-housed  at 
the  state  prison  in  Chino.  No  guards  were 
injured,  but  a guard  shack  was  set  on  fire, 
burning  paperwork. 

Interracial  prison  riots,  a byproduct  of 
prison  overcrowding,  are  likely  to  continue 
to  be  a way  of  life  in  CDC.  In  the  past  year, 
42%  of  CDC  admissions  were  Latino  mak- 
ing them  the  largest  identified  ethnic 
population  group.  Latinos,  whites,  blacks 
and  Asians  are,  in  turn,  subdivided  into 
many  tightly  knit  prison  gangs.  Prison  cul- 
ture requires  those  identified  in  each  group 
to  “back”  their  brethren  in  any  dispute  only 
furthering  prison  tensions.  In  Pelican  Bay 
State  Prison,  a maximum-security  prison, 
guards  got  into  the  act  by  playing  one  group 
against  the  other;  two  CDC  guards  were 
sentenced  to  federal  prison  time  because  of 
this  in  2003.  Many  prisoners  and  their  ad- 
vocates say  such  deliberate  fomenting  of 
racial  strife  by  guards  is  widespread.  A 
prison  guards’  union  official  called  this  alle- 
gation “utterly  ridiculous. 

Sources:  San  Diego  Union  Tribune,  River- 
side Desert  Sun,  Los  Angeles  Times,  San 
Bernadino  County  Sun,  Press  Enterprise, 
free  lance  writer  Vince  Beiser. 
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Report  Faults  Vermont  Policies  in  Prisoner  Deaths; 
Retaliation  Precedes  PLN  Writer’s  Suicide 

by  David  M.  Reutter 


An  independent  investigation  into 
:he  deaths  of  seven  prisoners  con- 
cludes that  Vermont  Department  of  Corrections 
(VDOC)  policies  were  partly  to  blame  for  some 
of  the  deaths.  The  deaths  occurred  between 
November  25, 2002,  and  October  7, 2003 . Af- 
ter the  suicide  death  of  PLN  contributing 
writer  James  Quigley,  the  Vermont  Agency 
of  Human  Services  retained  Michael  Marks, 
a Vermont  lawyer,  and  Philip  McLaughlin,  a 
former  New  Hampshire  attorney  general,  to 
address  the  issues  those  deaths  appeared 
to  implicate.  Those  issues  included  the  pro- 
vision of  medical  service,  mental  health 
service,  and  the  grievance  process. 

The  VDOC  can  accommodate  up  to  1 ,000 
prisoners,  but  is  expected  to  reach  1,900  in 
the  next  three  years.  Some  500  Vermont  pris- 
oners are  currently  housed  in  a Corrections 
Corporation  of  America  prison  in  Kentucky. 
The  report  found  the  VDOC  system  is  rife 
with  communication  problems  and  is  under 
“tremendous  stress”  from  budget  cuts  and 
the  increased  population.  The  report  exam- 
ined in  great  depth  the  circumstances  of  each 
prisoner’s  death  and  the  conclusions  to  be 
drawn  from  those  facts.  Recommendations 
for  change  were  included  for  administrative 
and  legislative  action. 

JAMES  QUIGLEY 

The  bulk  of  the  investigative  report  ad- 
dressed the  events  that  preceded  the  suicide 
death  of  PLN  contributing  writer  James 
Quigley.  On  February  11, 2001,  after  serving 
21  years  on  a life  sentence,  Quigley  was 
transferred,  via  Interstate  Prisoner  Compact, 
from  a Florida  prison  to  Vermont.  That  trans- 
fer was  part  of  the  terms  of  a settlement  in  a 
lawsuit  against  officials  of  the  Florida  De- 
partment of  Corrections,  alleging  retaliation 
against  Quigley,  and  law  clerks  in  general, 
for  filing  grievances  and  lawsuits. 

That  transfer  did  not  extinguish  Quigley’s 
activist  spirit,  for  between  September  13, 2001, 
and  his  departure  from  NSCF  on  July  17,2003, 
he  filed  36  grievances.  His  vote  against  Su- 
perintendent Kathy  Lanman’s  proposal  to  buy 
flowers  with  canteen  proceeds  resulted  in 
Quigley’s  removal  from  the  “inmate  recreation 
committee”  in  J une  2003 . 

On  June  10, 2003,  Quigley  had  a parole 
hearing  with  the  Florida  Parole  Commission, 
who  established  parole  would  not  be  consid- 


ered for  another  ten  years.  Simultaneously, 
NSCF’s  Deputy  Superintendent  received  in- 
formation from  an  informant  that  Quigley  had 
a “back-up  plan”  to  parole.  Quigley  was 
promptly  placed  in  administrative  segregation 
as  an  escape  risk.  Five  days  later,  the  Deputy 
searched  Quigley’s  property  and  found  maps 
of  all  Vermont  counties,  which  were  cut  from 
a local  newspaper.  Also  found  were  Florida 
maps  the  Deputy  learned  Quigley  received  a 
year  earlier.  While  those  maps  were  not  prob- 
lematic then,  they  now  constituted  support 
for  the  “back-up  plan.” 

The  Deputy  recommended  Quigley  be 
put  in  SMU  on  open  status.  The  compas- 
sion Lanman  showed  for  the  dying  George 
Sumner  [discussed  below]  did  not  extend  to 
“a  pain  in  the  butt”  who  “likes  to  write  tons 
of  grievances  over  petty  issues.”  Lanman 
disapproved  the  recommendation,  ordering 
the  “legal  paper  pusher”  Quigley  to  continue 
in  ad  seg  until  review  in  15  days.  Lanman 
then  took  action  to  have  the  VDOC  send 
Quigley  back  to  Florida. 

Quigley  appealed  the  ad  seg  decision. 
The  appeal  officer,  John  Murphy,  concluded 
the  hearing  record  was  inadequate  to  sup- 
port that  there  was  an  escape  risk  because 
there  was  improper  reliance  on  a confiden- 
tial informant  and  consideration  of  material 
outside  the  record.  On  July  1,  however,  a 
new  hearing  officer  again  concluded  Quigley 
was  an  escape  risk. 

While  an  appeal  of  that  decision  was 
pending,  Murphy  suggested  to  Lanman  that 
Quigley  be  transferred  to  the  St.  Albans  Facil- 
ity, which  is  VDOC’s  most  secure  prison, 
because  he  was  considered  an  escape  risk  and 
he  had  significant  grievances  with  Lanman. 

Under  VDOC  policy,  ad  seg  decisions 
are  to  be  reviewed  every  15  days,  and  if  there 
is  no  evidence  to  support  segregation,  the 
prisoner  is  to  be  returned  to  his  previous 
status.  On  July  17,  2003,  Quigley  received 
such  a review,  which  stated:  “Facility  has 
no  new  evidence  to  present.  Recommended 
remove  from  ad  seg  status,”  Lanman  ap- 
proved that  recommendation,  but  she 
overrode  Quigley’s  status  to  close  custody, 
and  approved  a transfer  to  St.  Albans.  Nor- 
mally, transfers  must  be  approved  by 
VDOC’s  Director  of  Classification.  No  such 
approval  was  received  here. 

Upon  arrival  at  St.  Albans,  Quigley  was 
placed  on  D-Wing.  Prisoners  in  D-Wing  oc- 


cupy solitary  cells  and  they  do  not  have  ac- 
cess to  standard  items  such  as  dental  floss 
or  standard  tooth  brushes.  Quigley  did  not 
have  access  to  standard  writing  implements 
with  his  full  legal  file  even  though  he  had  a 
pending  post-conviction  relief  motion.  He 
was  also  denied  access  to  outside  recreation 
or  exercise. 

Quigley  described  D-Wing  conditions 
as  “the  worse  I’ve  ever  seen.”  With  40  de- 
gree temperatures,  his  cell  window  would  not 
close.  Quigley  wrote  his  mother,  Claire 
Quigley,  and  said,  “There  is  nothing  to  do 
but  retreat  under  the  covers  and  tremble  be- 
cause they  won’t  provide  us  adequate 
clothing  or  allow  us  to  have  our  own.” 

VDOC  policy  directs  that  Quigley’s  clas- 
sification, Close  Management  Level  I,  was 
designed  to  be  a short  term  of  30  days  in 
duration.  Quigley  was  on  D-Wing  for  82 
days.  During  that  period  his  regular  descrip- 
tions were:  “quiet”  and  “no  issues.” 

When  a close  management  prisoner  dem- 
onstrates progress  and  movement  towards 
self-risk  management,  he  is  to  be  placed  on  a 
“movement  list,”  in  order  of  priority,  for  re- 
moval from  D-Wing.  Despite  receiving  no 
disciplinary  actions  and  being  “quiet,”  Quigley 
was  never  placed  on  the  movement  list.  In- 
stead, the  D-wing  management  team  had  an 
understanding  that  “Quigley  would  stay  in 
D-wing  until  a transfer  to  Florida”  and  “He 
would  stay  there  indefinitely  regardless  of 
his  good  behavior.” 

On  September  11,  John  Murphy  met 
with  Quigley  regarding  the  accumulation  of 
appeals  questioning  his  D-wing  placement 
and  the  confinement  conditions.  After 
Murphy  expressed  to  his  supervisor  that  it 
was  credible  Quigley’s  placement  was  retal- 
iatory, the  supervisor  ordered  him  to  look 
into  the  reliability  of  the  assertion  Quigley 
was  an  escape  risk. 

During  that  investigation,  Murphy 
was  told  by  NSCF’s  Deputy  Superintendent 
that,  “The  only  reason  that  guy  [Quigley]  is  in 
ad  seg  is  he  pissed  off  the  superintendent.” 
Lanman  denied  she  was  angry  at  Quigley. 
Nonetheless,  Murphy  concluded  there  was 
“more  evidence  Quigley  was  retaliated 
against  than  he  was  an  escape  risk.” 

Murphy’s  conclusion  was  part  of  an  Oc- 
tober 6 telephonic  conference  between  various 
VDOC  lawyers  and  officials  and  lawyers  act- 
ing on  Quigley’s  behalf,  who  agreed  Quigley, 
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would  be  removed  from  D-wing.  This  deci- 
sion was  never  communicated  to  Quigley. 

In  the  early  morning  hours  of  October 
7,  Quigley  tied  a bed  sheet  to  a grate  in  the 
ceiling  and  hanged  himself.  He  died  on  the 
118th  day  of  confinement  in  administrative 
segregation  or  close  custody. 

The  investigative  report  concluded  the 
system  failed  in  Quigley’s  case.  The  initial 
decision  to  remove  him  from  open  population 
was  justified.  Areasonable  investigation,  such 
as  Murphy  conducted  in  one  day,  would  have 
disclosed  Quigley  did  not  pose  an  unusual  or 
heightened  risk  of  escape.  His  confinement 
to  D-wing  was  not  j ustified.  If  the  system  had 
worked,  Quigley  would  have  been  removed 
from  D-wing  long  before  his  death. 

“Distinguishing  which  individuals  were 
consciously  retaliating  from  those  who  were 
indifferent  or  ineffective  would  not  affect  our  ul- 
timate conclusion:  Vermont’s  correctional  system 
treated  Mr.  Quigley  differently  because  he  filed 
grievances  and  objected  to  institutional  prac- 
tices. We  can  discern  no  good  reason  for  the 
different  treatment,”  said  the  report. 

Quigley’s  family  has  retained  counsel  and 
preparing  a wrongful  death  suit  against  the 
Vermont  DOC  as  this  issue  of  PLN  goes  to 
press.  Lanman  was  removed  from  the  DOC 
and  is  now  a supervisor  with  the  Morrisville 
office  of  the  Department  of  Children  and  Fam- 
ily Services.  Hopefully  she  shows  more  care 
and  less  vindictiveness  dealing  with  the  chil- 
dren of  Vermont  than  she  did  with  its  prisoners. 

NEIL  PRENTISS 

For  several  years  before  his  death,  forty- 
eight  year-old  Neil  Prentiss  had  an 
institutionally  well  documented  history  of 
serious  illness,  including  but  not  limited  to 
hepatitis  B,  hepatitis  C,  peripheral  vascular 
disease  and  a traumatic  brain  injury.  In  Octo- 
ber 2002,  Prentiss  was  received  from  a Virginia 
prison  at  VDOC’s  Chittenden  Facility.  Between 
October  14  and  28,  Prentiss  submitted  numer- 
ous medical  request  forms  stating  he  had  not 
received  his  medications,  he  was  in  pain,  and 
urgently  needed  medical  care. 

Over  that  period,  guard  Douglas 
Dinsmore  noticed  Prentiss’  condition  deterio- 
rating. Acting  outside  the  scope  of  medical 
request  policy,  Dinsmore  called  the  medical 
department  twice  in  an  attempt  to  procure  care 
for  Prentiss.  It  was  not  until  October  3 1 that 
medical  staff  did  more  than  examine  Prentiss 
and  document  his  symptoms. 

By  that  date,  Prentiss  had  been  experi- 
encing for  several  days  abdominal  pain,  a 
swollen  tense  abdomen,  diarrhea,  and  vom- 
iting. Prentiss  was  transported  to  a hospital 


by  ambulance.  By  November  12,  he  was 
being  considered  for  a liver  transplant  and 
was  on  life  support  and  a ventilator.  Prentiss 
died  on  November  23  at  the  Leahy  Clinic  in 
Burlington,  Massachusetts. 

Because  the  report’s  authors  are  not 
physicians,  they  could  not  conclude  if  the 
quality  of  response  to  Prentiss’  requests  was 
a factor  that  contributed  to  his  death.  They 
did  conclude,  however,  that  the  Chittenden 
medical  staff  did  not  act  adequately  and  in  a 
timely  manner  to  Prentiss’  requests  for  health 
care  that  expressed  urgency  and  provided 
detail  to  support  urgency.  The  investiga- 
tive report  was  highly  critical  of  the  fact  there 
was  no  written  report  from  any  governmen- 
tal agency  regarding  Prentiss’  death.  “The 
government  owes  a duty  of  candor  and  trans- 
parency to  investigate,  to  report,  to  accept 
criticism,  to  learn,  to  improve,  to  move  on  in 
the  case  of  all  deaths  within  VDOC.” 

CHARLESPALMER 

While  trying  to  regurgitate  a bag  of 
drugs  a visitor  had  brought  him,  Charles 
Palmer  experienced  a drug  smuggler’s  worst 
fear.  The  bag  holding  the  drugs  broke,  re- 
sulting in  the  release  of  drugs  into  his 
system.  On  April  20, 2003,  Palmer  died  of  a 
massive  overdose  at  the  Northeast  State 
Correction  Facility  (NSCF). 

Because  Palmer’s  case  is  the  subject  of 
an  active  criminal  investigation,  the  report 
detailed  few  factual  findings.  The  report  con- 
cluded, nonetheless,  that  Vermont  prisons 
suffer  a problem  common  to  prisons  through- 
out America:  The  smuggling  of  drugs. 

The  report  recommended  several  steps 
to  dissuade  persons  from  engaging  in  that 
activity.  First,  contact  visits  for  prisoners 
testing  positive  for  dings  should  be  limited, 
contact  visits  should  be  more  closely  moni- 
tored, and  dogs  trained  to  detect  drugs 
should  be  utilized.  Finally,  prisoners  and 
visitors  caught  with  drugs  should  be  pros- 
ecuted and  that  fact  published. 

GEORGE  SUMNER 

On  January  9, 2002  George  Sumner  pre- 
sented to  medical  staff  that  he  had  not  been 
feeling  well  and  had  lost  twenty  pounds  over 
a two  month  period.  Testing  diagnosed 
Sumner  with  AIDS. 

The  medical  record  and  interviews  with 
Sumner’s  family  revealed  the  staff  at  NSCF 
was  “very  attentive  to  Sumner  and  provided 
him  not  only  with  medical  care,  but 
empathetic  and  supportive  personal  atten- 
tion.” As  Sumner’s  condition  deteriorated, 


infirmary  staff  questioned  the  suitability  of 
his  continued  confinement  in  the  infirmary. 
Options  for  transfer  were  considered. 

Sumner,  aware  his  condition  was  termi- 
nal, expressed  a desire  to  die  among  people 
he  perceived  as  caring  for  him.  His  mother 
confirmed  his  desire  to  die  at  NSCF.  Absent 
the  investigative  report,  acts  of  kindness 
extended  to  Sumner  would  not  have  received 
the  recognition  they  deserved.  Superinten- 
dent Kathy  Lanman  occasionally  took  lunch 
with  Sumner.  Five  days  before  his  death, 
Sumner’s  family  visited  with  him.  He  re- 
quested pizza,  and  prison  staff  ordered  out 
for  him.  Despite  an  inability  to  chew  or  di- 
gest, Sumner’s  mother  said  he  “just  smelled 
the  pizza  and  smiled.” 

At  approximately  5:30  a.m.  on  February 
14, 2003,  an  infirmary  nurse  checked  Sumner 
and  found  he  had  no  vital  signs.  Emergency 
resuscitation  was  begun.  When  the  super- 
vising physician  was  presented  the  vital 
information,  he  directed  cessation  of  resus- 
citative  efforts,  and  transport  of  Sumner  to 
the  hospital. 

Prior  to  leaving  the  prison,  as  required 
by  VDOC  policy  on  transporting  prisoners, 
Sumner’s  leg  was  shackled  to  the  gurney. 
When  Sumner’s  body  arrived  at  the  emer- 
gency room  of  the  hospital,  the  doctor 
became  angry  that  an  obviously  dead  per- 
son had  been  brought  to  him.  After  the 
doctor  refused  to  accept  Sumner’s  body,  he 
was  taken  to  the  funeral  home.  Sumner’s 
“body  remained  shackled  at  the  funeral  home 
for  several  hours  and  until  the  accompany- 
ing officer  was  relieved.” 

While  the  report  concluded  infirmary 
staff  provided  competent  and  compassion- 
ate care  to  Sumner,  it  recommended  VDOC’s 
policies  on  treating  terminally  ill  prisoners 
be  examined  for  revisement.  However,  this 
report  asked  what  the  rationale  is  for  shack- 
ling and  transporting  a “patently  dead” 
prisoner  to  a hospital.  Perhaps,  that  was 
done  to  back  up  staff  boasts  that,  “no  one 
dies  in  a Vermont  prison.” 

EVALaBOUNTY 

Upon  intake  into  VDOC  on  November  6, 
2002,  to  begin  serving  a sentence  of  one  to 
five  years  for  aggravated  assault  and  petty 
larceny,  Eva  LaBounty  reported  she  was  de- 
pressed, but  not  suicidal.  The  next  day, 
LaBounty  submitted  a request  for  medical  ser- 
vices that  she  could  not  sleep  and  was  stressed 
over  just  losing  custody  of  her  kids.  A clini- 
cian recommended  medication  and  support. 

Upon  aixival  at  the  Dale  F acility,  LaBounty 
was  placed  on  medication,  which  increased  in 
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quantity  as  time  passed.  Between  Novem- 
ber 2002  and  her  May  7, 2003,  death,  LaBounty 
participated  in  two  weekly  group  sessions  and 
she  worked  with  substance  abuse  counselors. 
By  May  1 , 2003 , LaBounty  was  receiving  daily 
doses  of  250  mg  of  amitriptyline,  15  mg  of 
buspar,  and  300  mg  of  wellbutrin.  The  latter 
two  are  psychoactive  drugs. 

Throughout  her  incarceration, 
LaBounty  expressed  experiencing  pain  and 
difficulties  in  dealing  with  losing  her  two 
children,  but  said  she  could  not  harm  her- 
self. LaBounty  appeared  in  court  on  May 
5,  where  her  parental  rights  were  termi- 
nated. The  next  day,  she  met  with  her  case 
worker.  La  Bounty  said  that  losing  her 
children  was  the  hardest  thing  she  had  ever 
gone  through,  and  she  had  to  do  it  with- 
out abusing  substances. 

Around  midnight  on  May  6,  LaBounty 
went  to  bed.  At  approximately  5 :45  a.m.  on 
May  7,  one  of  her  three  cellmates  could 
not  rouse  LaBounty  or  detect  a pulse.  Sub- 
sequent toxicology  reports  disclosed 
LaBounty  died  of  an  overdose  of  amitrip- 
tyline, wellbutrin,  and  methadone.  The 
amitriptyline  was  in  a concentration  four 
times  the  lethal  range.  LaBounty  also  had 
elevated  levels  of  nortriptyline,  diazepam, 
and  desmythl  diazepam. 

Obviously,  the  report  could  not  con- 
clude if  LaBounty  intended  suicide  or  had 
accidentally  overdosed.  The  report  faulted 
Dale  staff  for  failing  to  assure  prisoners  ac- 
tually consumed  their  medications  when  it 
was  known  prisoners  horded  their  drugs  to 
use  as  intoxicants.  Additionally,  “The  Dale 
staff  erred  by  failing  to  control  access  to 
Ms.  LaBounty ’s  room  after  the  discovery  of 
her  body.  This  failure  impeded  the  investi- 
gation by  the  State  Police.  The  investigating 
officer  documented  that  at  least  some  cleans- 
ing of  the  scene  occurred  by  inmates.  There 
is  no  way  for  us  to  know  the  full  extent  of  the 
lost  evidence,”  the  report  said. 

The  report  concluded  Superintendent 
Rowe  was  to  be  commended  for  trying  to 
discover  what  went  wrong  in  LaBounty’s 
death  and  making  “responsive,  effective 
changes.”  The  changes  included:  Guards 
may  no  longer  dispense  medications;  they 
may  only  be  dispensed  by  nurses,  who 
must  physically  verify  they  were  con- 
sumed. Because  amitriptyline  is  lethal  if 
overdosed,  it  was  removed  from  the  list  of 
approved  drugs.  All  prisoners  who  have 
parental  rights  are  automatically  placed  on 
mandatory  15  minute  checks,  and  only  a 


mental  health  professional  who  has  examined 
the  prisoner  can  discontinue  those  checks. 
The  report  found,  further,  that  the  medication 
level  at  the  Dale  Facility  is  the  highest  in  Ver- 
mont. This  warrants  a systematic  audit  by  a 
medical  expert  to  determine  its  appropriateness. 

LAWRENCE  BESSETTE 

Lawrence  Bessette  had  been  in  jail  on 
pending  assault  charges  for  just  over  two 
months  when  he  hanged  himself  in  his  cell  at 
NSCF  on  May  22, 2003.  During  that  period, 
he  had  expressed  to  mental  health  staff  his 
desire  to  “string  myself  up.”  As  a result, 
Bessette  was  maintained  on  a mandatory  15 
minute  check.  By  May  14,  Bessette’s  atti- 
tude changed  because  his  sentence  was  not 
going  to  be  as  long  as  expected.  He 
“reported]  futuristic  thinking,  hopefid  about 
release,  and  spending  time  with  his  wife  and 
children.”  Mental  health  staff  considered 
Bessette  a non- threat  to  himself  and  removed 
him  from  the  mandatory  checks. 

A telephone  call  on  May  22  made 
Bessette  decide  to  forfeit  his  future.  He  had 
a lengthy  conversation  with  the  mother  of 
his  two  children,  who  was  also  the  victim  in 
his  assault  charge.  The  woman  told  Bessette 
that  she  was  with  another  man  and  she  would 
not  marry  Bessette.  When  the  woman  re- 
fused to  change  his  mind,  Bessette 
threatened  to  kill  her.  He  then  said  he  was 
going  to  kill  himself. 

At  3:07  p.m.,  Bessette  returned  to  his 
cell.  He  placed  a sign  in  his  window  signify- 
ing bathroom  use.  At  3 :57,  his  cellmate  found 
Bessette’s  body  suspended  by  a belt  tied  to 
the  bunk  bed. 

Because  of  the  change  in  Bessette’s  be- 
havior, the  report  did  not  fault  staff  for  removing 
him  from  periodic  checks.  Staff  could  not  fore- 
see the  telephone  call  or  change  its  affect  on 
Bessette.  The  report  found,  however,  that  there 
was  a delay  in  transmitting  mental  health 
records  between  facilities  that  requires  imme- 
diate attention.  That  delay  had  no  affect  on 
Bessette’s  treatment  course. 

JEREMY  GARC  I A 

While  on  furlough  status,  twenty-five 
year  old  Jeremy  Garcia  died  at  an  appoint- 
ment in  Winoski,  Vermont,  of  an  overdose 
on  October  1, 2003.  His  December,  2002,  re- 
lease plan  required,  among  other  things,  that 
he  avoid  substance  abuse.  Garcia  was  un- 
able to  do  so  and  he  failed  twelve  drug  tests 
up  to  his  reincarceration  in  March  2003.  At 
that  time,  VDOC  incarcerated  Garcia  for  15 
days  as  a sanction  for  the  failed  tests. 


Subsequently,  on  May  9, 2003,  Garcia  was 
reimprisoned  after  failing  yet  another  drug  test. 
While  in  prison  he  failed  several  more  drug  tests. 
VDOC  refused  to  release  him  until  he  entered 
an  approved  residential  treatment  program. 

On  September  29,  2003,  VDOC  fur- 
loughed Garcia  so  he  could  enter  the  Maple 
Leaf  Farm  treatment  center.  The  next  day, 
Garcia  called  his  parole  officer  and  said  he  felt 
threatened  at  the  center.  He  then  left  Maple 
Leaf  Farm.  Sometime  on  October  1,  Garcia 
died  of  an  overdose  of  oxycodone. 

“Garcia’s  death  depicts  the  destructive 
power  of  drug  additional,”  the  report  said.  State 
officials  used  all  the  tools  in  their  power  to  dis- 
suade Garcia  from  using  drugs,  but  not  even 
incarceration  prevented  him  from  doing  so.  The 
only  issue  presented  for  state  officials  to  act  on 
in  the  matter  is  the  availability  of  drugs  in  prison. 

CLOSING  THOUGHTS 

The  investigative  reports  authors  did  a 
commendable  job  of  establishing  the  facts  and 
conclusions  in  an  impartial  manner.  They  rec- 
ommended changes  on  issues  related  to  these 
prisoners’  deaths. 

In  the  mental  health  area,  there  needs  to 
be  a quality  assessment  system  to  grade  the 
services  rendered  to  prisoners.  The  griev- 
ance procedure  should  assure  a prisoner’s 
complaint  is  acted  upon  or  rejected  in  a timely 
manner.  The  authors  also  suggested  that  the 
state  or  VDOC  provide  more  funding  for  the 
Prisoner’s  Rights  Office  of  the  Vermont  De- 
fender General  because  it  may  provide  quicker 
and  more  reliable  adjustment  of  VDOC  errors. 

In  his  last  letter,  Quigley  said,  “They’re 
all  full  of  crap.  Spin  is  everything  to  these 
prison  officials.  It’s  all  a front.”  The  report’s 
authors  agreed  when  they  lambasted  VDOC’s 
written  reports  into  the  deaths  of  Bessette, 
Quigley,  Palmer,  and  LaBounty.  Those  reports 
did  not  address  in  depth  the  circumstances 
surrounding  the  deaths,  and  they  provide  no 
basis  for  assessing  or  improving  VDOC  prac- 
tices. Instead,  they  emphasize  facts  that 
would  be  favorable  to  the  VDOC  in  subse- 
quent litigation  while  ignoring  potential  errors 
that  warrant  correction. 

The  question  that  now  arises  in  these 
prisoners’  deaths  is  now  that  VDOC’s  facade 
has  fallen,  will  administrators  and  legislators 
act  to  correct  the  problems  or  will  the  philis- 
tines  spin  a new  front? 

A copy  of  the  report  is  posted  on  PLN’s 
website  at  www.prisonlegalnews.org. 

Sources:  Investigative  Report  in  the  Deaths 
of Seven  Vermont  Inmates  and  Related  Issues; 
Brattlehoro  Reformer;  New  York  Times. 
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“Green  Wall”  Code  of  Silence  Culture 
Said  To  Rule  California  Prisons 


In  riveting  testimony  before  a 1 998  Cali- 
fornia State  Senate  hearing  on  internal 
problems  in  California’s  vast  prison  system, 
witnesses  “revealed  a prison  world  en- 
shrouded in  fear  and  a pervasive  code  of 
silence  a penal  system  in  which  investigations 
of  staff  misconduct  were  stymied,  and  ostra- 
cized whistle-blowers  awaited  reprisals  by 
rogue  guards.”  But  in  recent  January  20, 2004 
Legislative  hearings,  testimony  from  whistle- 
blowers wearing  bullet-proof  vests  was  “eerily 
similar.”  The  Senate  Select  Committees  on 
Government  Oversight  and  on  the  California 
Correctional  System  heard  guards’  testimony 
detailing  tire  formation  of  their  own  gang-like  or- 
ganization that  used  secret  identifying  hand 
signals  and  a code  of  silence  condoned  by  top 
management  that  permeated  the  prison  system. 

The  California  Office  of  Inspector  Gen- 
eral reported  in  1999  that  it  found  a group  of 
guards  at  Salinas  Valley  State  Prison  (SVSP) 
who  fonned  an  alliance  called  the  “Green 
Wall.”  Over  a two  year  period,  they  allegedly 
vandalized  the  prison  with  markings  of  “GW” 
and  “7/23”  the  latter  standing  for  the  seventh 
(G)  and  twenty-third  (W)  letters  of  the  alpha- 
bet. The  Green  Wall  logo — a pair  of  dice — an 
upside-down  horseshoe  with  the  numbers  7 
and  23,  and  the  satanic  symbol  “666”  was 
found  taped  to  a control  room  window.  Hand 
signals  included  folding  fingers  into  a “W”  to 
signal  prisoners  and  other  guards.  A green- 
handled  knife  engraved  with  “7/23”  was 
smuggled  into  the  prison  as  a promotional  gift 
for  a sergeant.  SVSP  Warden  Anthony 
LaMarque  allegedly  impeded  investigations 
of  Green  Wall  and  falsely  reported  that  the 
Monterey  County  District  Attorney  was  prob- 
ing the  organization. 

Senate  testimony  from  former  SVSP  in- 
ternal affairs  official  Donald  J.  Vodicka  was 
dramatic,  as  the  280  lb.,  6’  6”  guard  wore  a 
bullet-proof  vest  and  repeatedly  burst  into 
tears  in  the  Legislative  chambers.  He  reported 
that  the  organization  professed  a “code  of  si- 
lence” to  hide  activities  that  included  beating 
prisoners,  and  that  its  membership,  which 
reached  into  the  internal  investigations  unit 
of  the  prison,  often  threw  parties  wearing  green 
attire  and  featuring  green  beer  on  the  7th  and 
23rd  days  of  the  month. 

A weeping  Max  Lemmon,  former  associ- 
ate warden  at  Folsom  State  Prison  testified 
about  fear  for  his  life  and  the  inability  to  get 
personal  protection  after  he  reported  miscon- 
duct in  a 2002  riot  at  Folsom.  He  was  roundly 


applauded  in  the  Legislative  chambers  when 
he  said  “I  implore  the  governor  to  stand  up  to 
the  greatest  special  interest  in  the  state,  the 
[guards’  union].”  Governor  Schwarzenegger 
responded  by  firing  John  Chen,  chief  deputy 
director  of  the  inspector  general’s  office  end- 
ing his  25  year  state  auditing  and  investigative 
career.  Chen  had  written  a confidential  Octo- 
ber, 2003  report  critical  of  the  Folsom  riot,  after 
which  F olsom  Warden  Diana  Butler  was  fired. 
As  an  alleged  consequence  of  the  riot,  Folsom 
Captain  Doug  Pieper  committed  suicide  be- 
cause he  could  not  bear  the  pressure  at  work 
in  the  wake  of  the  investigation.  Lemmon  tes- 
tified on  the  code  of  silence,  “I  believe  it  [exists] 
in  my  heart,  I have  seen  it.” 

Rod  Hickman,  the  governor’s  Secretary 
of  the  Youth  and  Adult  Authority  that  over- 
sees prisons,  is  himself  the  subject  of  a suit 
brought  by  former  guard  Mark  Bowers.  Ac- 
cording to  Bowers’  attorney  J ill  Telfer,  Bowers 
alleges  that  when  he  blew  the  whistle  in  1999 
on  other  guards  sexually  harassing  mentally 
impaired  prisoners  by  taunting  them  with  “ex- 
tremely pornographic  material,”  taunting  them 
with  photos  alleged  to  be  of  their  mothers 
and  sisters,  “Hickman  [then  a warden]  did 
nothing  to  stop  it.  He  was  able  to  protect  the 
department  by  enhancing  the  code  of  silence 
itself.”  Recently,  Secretary  Hickman  put  out 
an  agency-wide  memo  declaring  that  the 
“code  of  silence  must  end.”  “The  code  of  si- 
lence is  a reality,”  he  admitted  in  a recent 
follow-up  meeting  with  employees,  adding 
frankly  “When  [federal  court  monitor]  John 
Hagar  wrote  his  report  that  CDC  has  a code  of 
silence  about  the  code  of  silence,  you  really 
have  to  stop  to  think  about  it.” 

State  prison  ombudsman  Ken  Hurdle, 
noting  similar  problems  in  the  past  at  Corcoran 
State  Prison,  said  “This  culture  has  been 
around  for  years  and  years  and  years.  It  didn’t 
develop  overnight.  This  culture  will  not  go 
away  overnight.”^ 

Sources:  San  Francisco  Chronicle;  Sacra- 
mento Bee;  Oakland  Tribune 
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Captive  Audience:  Ohio  Wants  to  Bring  Prisoners  to  Jesus, 

the  Law  Be  Damned 

by  Kevin  Hoffman 


On  August  12, 2003,  the  Marion  Cor- 
rectional Institution  played  host  to 
a most  unlikely  revival.  The  Promise  Keepers, 
the  international  men’s  Christian  ministry,  put 
on  a four-hour  service  for  about  1,000  men  — 
more  than  half  the  prison’s  population. 

Joe  White,  a former  Texas  A&M  assis- 
tant football  coach,  offered  a talk  tailor-made 
for  his  audience.  “The  thief  on  the  cross  — 
the  man  on  death  row  — was  the  first  to  be 
promised  he’d  be  with  Christ  in  paradise,” 
White  preached.  “Jesus  took  your  debt  — 
your  sin  — and  nailed  it  on  the  cross  and  said, 
‘Paid  in  full;  it  is  finished!  ’” 

That  message  of  hope  carried  far  beyond 
the  prison’s  walls.  Thanks  to  the  miracle  of 
the  internet,  an  estimated  1 0,000  men  in  70  pris- 
ons across  America  and  in  Canada,  England, 
and  Ireland  tuned  in  for  the  revival,  billed  by 
Promise  Keepers  as  the  first  of  its  kind.  One  of 
those  prisons  was  the  Richland  Correctional 
Institution  in  Mansfield,  Ohio. 

But  at  Richland,  the  Promise  Keepers’  re- 
ception was  far  less  rapturous.  At  about  1:35 
p.m.,  when  prisoners  ordinarily  file  out  to  the 
yard  for  recreation,  those  who  lived  in  the 
Merit  Unit  — reserved  for  well-behaved  con- 
victs — were  ordered  back  to  their  bunks  for 
an  emergency  head  count.  Then  the  unit  ser- 
geant made  an  announcement. 

“Listen  up,  guys!”  the  sergeant  said,  accord- 
ing to  a prisoner’s  grievance.  “The  following 
order  comes  directly  from  the  warden:  There 
is  a program  playing  on  Channel  14  [the 
institution’s  informational  channel]  about  the 
Promise  Keepers.  You  all  are  being  given  a 
direct  order  to  sit  on  your  bunks,  turn  your 
TVs  to  channel  14,  and  watch  this  program 
until  it  is  over  with!” 

Several  prisoners  questioned  this,  con- 
tending that  it  violated  their  right  to  worship 
as  they  please.  Loudest  among  them  was  Ri- 
chard Beaver,  a bespectacled,  intelligent-looking 
man  serving  8 to  1 5 years  for  felonious  assault.  ‘ ‘I 
stood  up  and  said,  ‘Hold  on,  you  can’t  do 
that!  ’”  Beaver  says.  “That’s  a Christian  men’s 
organization,  and  some  of  us  don’t  advocate 
that.” 

Several  higher-ranking  Richland  authori- 
ties intervened.  “They  said  that  if  we  refused 
to  watch  [the  program],  our  personal  televi- 
sions would  be  confiscated  as  contraband, 
that  we  would  be  thrown  in  the  hole  — segre- 
gation — and  that  we  would  be  written  up  for 
disobeying  a direct  order,”  Beaver  says.  He 


continued  to  protest  and  was  put  in  segrega- 
tion for  several  hours,  “until  the  program  was 
completely  over  with. 

“I  make  my  own  choices  with  regard  to 
religious  beliefs,  and  1 am  not  going  to  be 
subjected  to  that,”  Beaver  says  of  the  Prom- 
ise Keepers  program.  “I’m  not  going  to  be 
forced  to  participate  in  something  I don’t 
believe  in.” 

What  happened  to  Beaver  isn’t  the  first 
time  the  Ohio  Department  of  Rehabilitation 
and  Correction  (ODRC)  has  pushed  religion 
on  prisoners.  ODRC  employees  actively  par- 
ticipated in  raising  funds  for  the  Promise 
Keepers’  event.  The  department  spent  thou- 
sands of  taxpayer  dollars  to  purchase 
equipment  enabling  the  rally  to  be  viewed  in 
prisons  across  the  state.  A Cleveland 
women’s  prison  spent  thousands  more  to 
broadcast  a Christian  evangelist’s  message. 
And  the  ODRC  admits  that,  at  Marion,  you 
have  to  be  Christian,  Jewish,  or  Muslim  to 
get  into  a dormitory  with  nicer  accommoda- 
tions. 

All  this  would  seem  to  violate  the  First 
Amendment,  which  forbids  government  to 
favor  one  religion  over  another  or  promote 
religion  at  all.  But  as  a Scene  investigation 
reveals,  the  department  seems  hellbent  on 
converting  prisoners  to  Christianity  — 
whether  it’s  legal  or  not. 

Complaints  from  Beaver  and  other  pris- 
oners fueled  advocacy  groups  such  as 
Americans  United  for  the  Separation  of 
Church  and  State,  which  had  warned  the 
ODRC  against  sponsoring  the  Promise  Keep- 
ers event  long  before  it  took  place.  And  the 
debacle  at  Richland  detracted  from  the 
revival’s  success  at  Marion,  which  had  be- 
come a jewel  in  the  ODRC’s  crown  largely 
because  of  the  innovative  religious  program- 
ming instituted  by  its  warden,  Christine 
Money. 

The  highly  touted  rally  was  becoming 
something  of  an  embarrassment. 

Someone’s  head  would  have  to  go  on 
the  chopping  block.  Three  weeks  after  the 
rally,  it  became  clear  whose.  ODRC  Director 
Reginald  Wilkinson  met  with  Richland  War- 
den Norman  Rose  to  discuss  problems  with 
Rose’s  management.  Wilkinson  cited  four 
areas  of  concern  — among  them,  the  issue  of 
prisoners  making  homemade  wine  within  the 
prison.  But  from  the  meeting’s  timing,  it 
seemed  clear  which  of  the  four  points  topped 


Wilkinson’s  list:  Rose’s  forcing  prisoners  to 
watch  the  rally. 

Saying  that  he  could  no  longer  trust 
Rose’s  judgment,  Wilkinson  busted  him  down 
to  deputy  warden  and  transferred  him  to  the 
Northeast  Pre-Release  Center,  a women’s 
prison  in  downtown  Cleveland,  where  Rose 
had  previously  served  as  acting  warden.  Al- 
though Rose  would  keep  roughly  the  same 
salary,  he  would  lose  much  of  his  authority. 
After  19  years  in  corrections,  Rose’s  career 
within  the  ODRC  was  effectively  over. 

But  if  the  ODRC  needed  a scapegoat  for 
its  Christianity  controversy,  it  picked  a most 
unlikely  fall  guy.  Rose,  as  it  turns  out,  is  an 
avowed  atheist. 

He  is  a short,  compact  man,  the  land  often 
likened  to  a spark  plug.  His  demeanor  bears 
out  the  analogy.  Ask  him  a question,  and  he 
will  answer  it  thoroughly  and  passionately  — 
and  will  not  be  diverted  until  he  finishes  mak- 
ing his  point. 

But  Rose  is  not  inclined  to  discuss  spiri- 
tuality. Only  after  several  phone  conversations 
and  e-mails  did  he  disclose  that  he  has  been  an 
atheist  for  30  years.  “I  wanted  to  know  what 
the  true  God  was,  so  I spent  many  hours  study- 
ing religion,  only  to  conclude  that  it  was  all 
bullshit,”  he  says. 

Rose  says  his  order  to  prisoners  was 
based  on  a misunderstanding:  “1  thought  Prom- 
ise Keepers  was  about  family  values  — you 
know,  being  faithful  to  your  wife,  taking  care  of 
your  kids,  all  those  things.” 

Promise  Keepers  does  espouse  those  val- 
ues, but  in  a strictly  biblical  context.  Promise 
Keepers  preaches  that  men  should  take  back 
their  traditional  role  as  head  of  the  family. 

Rose  admits  that  he  should  have  paid  more 
attention  to  the  ODRC’s  memos  about  the 
webcast,  but  he  doesn’t  understand  why  the 
department  permitted  the  rally  in  the  first  place. 

“I  don’t  think  that,  as  a state  employee,  I 
should  have  to  decide  if  a program  touted  by 
the  Department  of  Corrections  is  religious  or 
not,”  Rose  told  a newspaper  shortly  after  he 
was  demoted.  “Promise  Keepers  is  an  offen- 
sive program  and  an  offensive  religious 
ideology,  and  the  state  shouldn’t  be  spending 
its  resources  to  support  it.” 

For  the  ODRC  to  quietly  push  religion  but 
discipline  him  for  being  less  covert  smacks  of 
hypocrisy,  Rose  says.  “They’re  holding  me 
accountable  for  accidentally  doing  what  they 
do  on  a regular  basis.” 
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Before  the  rally  became  controversial, 
ODRC  officials  were  eager  to  promote  it  to  the 
press.  Now  they  have  grown  strangely  tight- 
lipped.  Director  Reginald  Wilkinson,  Religious 
Service  Administrator  Gary  Sims,  and  Marion 
Correctional  Institution  Warden  Christine 
Money  all  rejected  interview  requests.  But 
public  records  tell  the  story. 

Promise  Keepers  began  making  inroads 
at  Marion  — and  the  ODRC  — long  before 
the  rally.  In  200 1 , about  250  Marion  prisoners 
watched  a live  webcast  of  a Promise  Keepers 
conference  held  in  Columbus.  Afterward,  pris- 
oners began  meeting  for  weekly  Bible-study 
meetings  and  monthly  “mini-rallies.” 

In  J uly  2002,  more  than  400  Marion  pris- 
oners watched  a live  broadcast  of  a Promise 
Keepers  event  at  the  Gund  Arena  on  the 
prison’s  closed-circuit  television  system.  The 
event  was  also  broadcast  to  the  Mansfield 
and  Lorain  prisons. 

That  Promise  Keepers  would  seek  out 
prisoners  makes  sense.  The  organization  has 
seen  attendance  at  rallies  flag  in  recent  years. 
Prisoners  represent  a huge  pool  of  potential 
converts,  says  Ted  Padwe,  the  Promise  Keep- 
ers official  who  helped  organize  the  Marion 
rally.  “If  you’re  a men’s  ministry,  and  then  you 
realize  that  something  like  93  percent  of  the 
people  who  are  incarcerated  around  the  world 
are  men . . . that  pretty  much  has  to  be  on  your 
radar  screen.” 

That  Marion  would  be  the  group’s  gateway 
to  the  ODRC’s  40,000-plus  male  prisoners  also 
makes  sense.  Since  the  1996  airival  of  Warden 
Christine  Money — a prim,  middle-aged  woman, 
who  walks  through  the  prison  with  a gold  cross 
around  her  neck — Marion 
has  become  increasingly 
religious.  The  prison  has 
launched  or  bolstered  no 
fewer  than  eight  religious 
programs.  Among  them  is 
the  “Silent  Choir”  — 70 
prisoners  who  use  sign 
language  to  “sing”  reli- 
gious music  — which 
Money  herself  leads. 

Money’s  initiatives 
have  brought  Marion  no 
small  acclaim.  Prison  offi- 
cials credit  her  programs 
with  reducing  prisoner 
grievances  from  100  a 
month  to  a little  more  than 
a dozen,  though  their  evi- 
dence is  mostly  anecdotal. 

The  prison’s  Horizon  hater- 
faith  Dormitory,  which 
houses  48  Christian,  Jew- 
ish and  Muslim  men, 


recently  won  an  award  from  the  American  Cor- 
rectional Association.  [Editor’s  Note:  Which 
Wilkinson  is  a former  President  of.] 

Yet  some  prisoners  say  the  religious  pro- 
grams aren’t  exactly  voluntary.  William 
Hamann  Jr.,  who  pleaded  guilty  in  199 1 to  steal- 
ing more  than  $2  million  from  estates  and  trusts 
he  oversaw,  and  who  was  recently  released 
from  Marion,  says  that  “there  was  enormous 
and  unrelenting  pressure  from  staff  and  in- 
mates alike  to  ‘jump  on  the  bandwagon.’” 
Hamann  says  it  was  impossible  to  succeed  at 
the  prison  without  joining  one  of  the  religious 
programs.  (An  e-mail  from  Hamann  accompa- 
nies this  story  online  at  www.clevescene.com.) 

Internal  e-mails  indicate  that  Money  tried 
to  get  funding  for  the  Promise  Keepers’  rally 
through  the  ODRC.  “1  have  the  opportunity 
to  meet  with  the  Deputy  Director  responsible 
for  the  budget  tonight,”  Money  wrote  to  Prom- 
ise Keepers’  organizer  Padwe  on  February  1 1 . 
“I  want  to  talk  with  him  regarding  funding  our 
project.  Keep  us  in  prayer.” 

But  those  efforts  hit  a snag.  “We  just 
found  out  on  Monday,  April  7, 2003,  that  due 
to  a court  ruling,  the  fund  that  we  were  plan- 
ning to  utilize  for  the  Redeem  the  Time 
conference  is  not  available,  since  it  involves 
federal  funding,”  Money  wrote  in  another  e- 
mail  to  Padwe. 

To  get  around  the  ban  on  using  govern- 
ment funds,  Money  began  to  pursue  private 
sponsorships  with  “faith  partners”  — religious 
groups  that  had  a relationship  with  the  prison. 
She  concluded  the  e-mail  on  a hopeful  note: 
“We  know  that  this  must  be  part  of  God’s  plan 
and  will  continue  to  work  as  He  guides  us.” 


Pursuing  private  funding  would  allow  the 
ODRC  to  claim  that  no  taxpayer  money  was 
used.  But  that’s  disingenuous  at  best,  says 
Ray  Vasvari,  who  until  recently  was  the  Ohio 
ACLU’s  legal  director.  “They’re  not  using  fed- 
eral grant  money,  but  what  they’re  using  is 
staff  time  and  state  resources  to  pursue  [pri- 
vate] grant  money.” 

Money’s  intimate  involvement  in  fund- 
raising for  the  Promise  Keepers  rally  is  made 
abundantly  clear  in  her  e-mails  to  Padwe.  On 
April  24,  she  writes,  “We  are  having  some 
success  at  fund-raising.  We  serve  an  awesome 
God!”  And  on  July  30,  Padwe  writes  to  Money, 
“Will  you  be  sending  the  next  check . . . soon? 
I’d  like  to  deposit  it  when  possible.”  Money 
responds:  “Yes.” 

In  response  to  Scene ’s  inquiries  about  this 
check.  Money  wrote,  “Central  Ohio  churches  and 
various  individuals  contributed  private  funds 
to  support  this  program.  The  check  mentioned 
in  my  e-mail  was  sent  from  a nonprofit  organi- 
zation to  Promise  Keepers.  No  state  funds  were 
sent  to  the  Promise  Keepers.” 

What  Money  doesn’t  mention  is  that  she 
acted  as  a “go-between”  for  the  nonprofit  and 
the  Promise  Keepers,  as  even  ODRC  spokes- 
woman JoEllen  Culp  admits.  But  Culp  refuses 
to  identify  the  nonprofit,  saying,  “I  don’t  be- 
lieve that  they  would  want  their  name  released.” 
Ultimately,  the  nonprofit  raised  about  $45,000 
in  donations.  Promise  Keepers  footed  the  rest 
for  the  $ 1 00,000  event. 

And  it’s  not  entirely  true  that  no  state 
funds  were  spent.  The  state  spent  at  least 
$6,943  in  taxpayer  money  on  computer  equip- 
ment at  1 6 different  prisons  to  enable  prisoners 
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Captive  (contd) 

to  view  the  rally.  Culp  argues  that  the  equip- 
ment is  multiuse  and  might  have  been 
purchased  anyway:  “The  event  may  have  ex- 
pedited the  purchases  so  that  institutions  were 
able  to  view  Promise  Keepers,  along  with  fu- 
ture programming  opportunities.” 

Yet  when  asked  to  identify  other  events 
that  had  used  or  were  scheduled  to  use  the 
equipment,  Culp  could  name  none. 

There  was  also  a “planning  workshop” 
for  the  Promise  Keepers  meeting  held  at 
Marion  on  July  10.  It  was  attended  by  at  least 
16  ODRC  employees  from  across  the  state.  At 
first,  Culp  denied  that  the  meeting  ever  hap- 
pened. When  confronted  with  department 
e-mail  refuting  this  claim,  she  stuck  to  her  guns, 
saying  that  the  e-mail  was  wrong.  But  she 
called  back  later  to  “apologize  for  the  miscom- 
munication  and  confusion.” 

Yet  Culp  cannot  or  will  not  reveal  how 
much  state  money  was  spent  on  travel  and 
other  expenses  for  the  workshop,  saying  it’s 
“something  that’s  not  centrally  recorded.” 

As  Money  was  trying  to  raise  funds  for 
the  Promise  Keepers  rally,  other  high-ranking 
officials  were  doing  their  best  to  promote  it. 
On  February  28, 2003,  Religious  Service  Ad- 
ministrator Gary  Sims  sent  a letter  to  prison 
chaplains,  advising  them  how  to  advertise  the 
event.  The  letter,  much  of  it  copied  from  the 
Promise  Keepers’  website,  suggests  hyping 
the  rally  six  weeks  in  advance,  through  fliers 
and  Promise  Keepers  videos.  “MCI  [Marion] 
and  Promise  Keepers  has  a vision  of  Promise 
Keepers  being  used  throughout  the  country 
in  prisons,”  he  writes. 

In  a July  9 letter,  Sims  wrote  that  ODRC 
was  “sponsoring”  the  rally.  The  word  raised  a 
red  flag  among  groups  that  monitor  church- 
state  issues.  Rob  Boston,  of  the  Washington, 
D.C.  based  Americans  United,  warned  Direc- 
tor Wilkinson  in  a letter  that  Promise  Keepers 
describes  itself  as  “a  Christ-centered  organi- 
zation” and  that  “the  sponsorship  of  this  type 
of  sectarian  event  by  a government  is  uncon- 
stitutional.” 

Marc  Stern,  of  the  American  J ewish  Con- 
gress, was  even  more  blunt  in  his  letter  to 
Wilkinson:  “We  have  never,  despite  a long 
familiarity  with  the  prisons  of  this  country, 
heard  of  a similar  event.  This  suggests  that 
the  religious  message  of  the  Promise  Keepers 
is  receiving  preferential  treatment  in  violation 
of  the  most  fundamental  meaning  of  the  [First 
Amendment].” 

In  response,  ODRC’s  chief  counsel,  T. 
Austin  Stout,  sent  chaplains  a carefully 
worded  “clarification”  of  Norman  Sims’s  July 


9 memo:  “While  ODRC  is  allowing  access  to 
MCI  for  this  event,  ODRC  is  in  no  way  en- 
dorsing the  particular  religious  viewpoint 
expressed  by  this  organization.” 

But  Stout’s  clarification  ignored  some- 
thing: Sims’s  claim  that  the  ODRC  was 
“sponsoring”  the  event  was  cribbed  from  a 
letter  written  one  month  earlier  by  ODRC  Di- 
rector Reginald  Wilkinson.  “I  am  pleased  to 
announce  a historic  event  that  the  Ohio  De- 
partment of  Rehabilitation  and  Correction  is 
sponsoring,”  Wilkinson  wrote.  He  even  gave 
the  Promise  Keepers  the  go-ahead  to  use  his 
words  on  the  group’s  website. 

Even  after  the  warnings  about  constitu- 
tional issues,  the  ODRC  continued  to  endorse 
the  Promise  Keepers  and  their  message. 
Money  contributed  a gushing  quote  to  a Prom- 
ise Keepers  press  release  touting  the  Marion 
rally’s  success:  “The  introduction  of  Promise 
Keepers  conferences  and  follow-up  programs 
have  challenged  men  to  practice  their  faith  by 
making  commitments  to  their  families,  to  their 
churches,  to  their  communities,  and  most  im- 
portantly to  God,”  Money  said. 

Vasvari  sees  it  another  way:  “It  amounts 
to  allowing  a government  official  to  advance 
her  religious  beliefs  on  a captive  audience, 
with  government  money.” 

If  the  Promise  Keepers  rally  were  unique 
in  its  intermingling  of  church  and  state,  the 
ODRC  could  perhaps  be  forgiven  for  a well- 
intentioned  mistake.  But  it’s  not  unique.  In 
fact,  the  rally  was  just  the  most  high-profile 
example  of  the  ODRC’s  attempts  to  push  reli- 
gion on  prisoners. 

On  July  9,  2003,  the  Northeast  Pre-Re- 
lease Center  in  Cleveland  spent  $4,070  to  rent 
equipment  to  screen  a program  by  T.D.  Jakes 
Ministries.  Bishop  Thomas  D.  Jakes  is  a pas- 
tor of  one  of  the  nation’s  fastest-growing 
Christian  megachurches  and  has  a national 
weekly  television  show  on  the  Trinity  Broad- 
casting Network. 

ODRC  argues  that  the  $4,070  came  from 
an  “industrial  and  entertainment”  (I&E)  ac- 
count, a fund  used  to  purchase  outside 
entertainment  for  prisoners.  The  fund  is  fed 
by  money  spent  at  the  prison  commissary  and 
at  vending  machines  in  visiting  areas,  and  from 
interest  accrued  on  prisoner  bank  accounts 
maintained  by  the  prison.  But  the  money  is 
still  state-controlled. 

According  to  ODRC  policy,  each  prison 
can  spend  up  to  $1,000  in  I&E  money  for  a 
performance.  The  policy  also  states  that  pris- 
ons should  “be  sensitive  to  cultural  diversity” 
in  scheduling  outside  entertainment. 

ODRC  spokeswoman  Culp  says  prison 
authorities  are  allowed  to  exceed  the  limit  if 
they  obtain  written  permission,  which  was 


done  in  this  case.  She  argues  that  the  expen- 
diture was  in  line  with  the  goal  of  cultural 
diversity,  because  it  gave  prisoners  access  to 
a religious  program  that,  she  said,  even  non- 
Christians  might  appreciate. 

Ironically,  T.D.  Jakes’s  message  never 
reached  the  prisoners,  due  to  technical  diffi- 
culties with  the  broadcast.  So  the  $4,070  was 
squandered. 

Even  the  Horizon  Interfaith  Dormitory,  the 
much-lauded  religious-housing  unit  at  Marion, 
may  violate  Constitutional  safeguards.  One 
guard,  who  asked  not  to  be  named,  says  a 
well-respected  Wiccan  prisoner  wanted  to  get 
into  the  dorm,  but  was  turned  down  because 
he  was  not  Christian,  Muslim,  or  Jewish. 

Says  Culp:  “The  Horizon  Dorm  was  de- 
signed specifically  for  Jewish,  Christian,  and 
Muslim  inmates.” 

Vasvari  says  that’s  a distinction  the  state 
isn’t  allowed  to  make:  “The  state  ought  to  be 
blind  to  these  sorts  of  considerations.  You 
don’t  get  a special  pass  because  you’re  one 
of  the  Abrahamic  faiths.” 

ODRC  officials  argue  that  prisoners  ex- 
posed to  religious  programs  are  less  likely  to 
commit  crimes  when  they  are  released,  but  the 
evidence  is  much  less  conclusive.  A recent 
study  of  a Texas  religious  program  seemed  to 
suggest  that  it  cut  recidivism,  but  in  an  essay 
titled  “Faith-Based  Fudging,”  UCLA  profes- 
sor Mark  Kleiman  pointed  out  that  the  study 
was  scientifically  unsound.  The  study  focused 
only  on  the  75  prisoners  who  completed  the 
program,  conveniently  ignoring  the  102  pris- 
oners who  participated  but  didn’t  finish.  The 
omission  ensured  that  the  sample  would  in- 
clude only  those  most  dedicated  to  leading 
productive,  law-abiding  lives. 

Rob  Boston,  of  Americans  United,  says, 
“There  hasn’t  been  one  objective  study  that 
shows  these  religious  programs  can  lead  pris- 
oners to  turn  their  lives  around.  It  takes  more 
than  a giant  Bible  study  to  get  somebody  be- 
hind bars  not  to  commit  a crime  again  on  the 
outside.” 

Tim  Butz,  of  the  Nebraska  ACLU,  which 
is  waging  a legal  battle  over  his  state’s  favor- 
ing of  certain  religious  groups,  says  recidivism 
goes  beyond  whether  someone  finds  God  in 
prison.  “It  really  has  to  do  with  the  environ- 
ment they  go  out  to,  once  they’re  outside  of 
prison,  and  whether  they  have  a support  sys- 
tem to  lead  a traditional  life,”  he  says.  “Are 
they  able  to  get  jobs?  Are  they  able  to  put 
food  on  their  table?  Jobs,  housing,  educational 
opportunities  — those  are  the  keys  to  suc- 
cess.” 

Yet  the  ODRC  clearly  intends  that  reli- 
gion should  play  a greater  role.  Wilkinson  said 
as  much,  when  a newspaper  asked  him  about 
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spiritual  programs  at  Marion.  “It’s  wonderful,” 
he  said.  “I’d  have  that  everywhere  I could.” 

In  fact,  the  ODRC  is  already  taking  steps 
to  do  just  that. 

In  February  2001,  it  launched  an  ambi- 
tious restructuring  of  its  reentry  program, 
dismantling  its  existing  apparatus  for  acclimat- 
ing prisoners  to  society  in  favor  of  a system 
with  more  measurable  results.  Religion,  as  it 
turns  out,  will  play  a major  role. 

Among  other  things,  the  plan  calls  for 
developing  “Individual  Faith  Treatment  Plans” 
to  help  link  offenders  to  religious  groups  that 
can  help  reacquaint  them  with  society,  estab- 
lishing a “Faith-Based  Advisory  Council”  and 
sponsoring  an  annual  conference  to  give  reli- 
gious groups  more  involvement  in  the  reentry 
process,  and  revising  departmental  policy  to 
make  it  easier  for  faith-based  groups  to  get 
involved  with  prisoners. 

The  program  could  be  “perfectly  accept- 
able and  laudable,”  says  Vasvari.  But  if 
prisoners  are  encouraged  to  join  specific 
faiths,  it  could  be  a problem.  “Here,  pardon 
the  pun,  the  devil  is  in  the  details.” 

Given  the  ODRC’s  handling  of  the  Prom- 
ise Keepers,  greater  scrutiny  may  be 
warranted,  and  it’s  likely  to  come  in  the  wake 
of  the  rally. 

Norman  Rose,  the  warden  disciplined  for 
forcing  prisoners  to  watch  the  rally,  is  appeal- 
ing his  demotion  to  the  State  Personnel  Board 
ofReview.  Rose  maintains  that  ODRC  Direc- 
tor Wilkinson  disciplined  him  without  due 


process,  in  an  attempt  to  deflect  blame  from 
himself. 

Stem,  of  the  American  Jewish  Congress, 
was  somewhat  mollified  by  the  ODRC’s  “clari- 
fication” letter,  but  is  on  the  warpath  again 
after  receiving  letters  from  Richland  prisoners 
complaining  that  they  were  forced  to  watch 
the  rally.  “Either  somebody’s  lying,  or  the  as- 
surances to  me  that  no  one  would  be  coerced 
were  never  communicated  to  line  officials, 
which  is  quite  troublesome,”  he  says. 

Beaver,  the  prisoner  put  into  segregation 
for  refusing  to  watch  the  Promise  Keepers, 
has  filed  a grievance.  If  that  doesn’t  remedy 
the  situation,  the  American  Jewish  Congress 
might  file  a lawsuit  on  his  behalf.  Stern  says. 
Ultimately,  a judge  could  award  Beaver  mon- 
etary damages  and  enter  an  injunction  against 
the  ODRC  to  prevent  this  from  happening 
again  in  the  future. 

“If  I were  the  department,  I would  have 
apologized  a long  time  ago,”  Stern  says.  “Be- 
cause it’s  right,  and  because  it  would  make  a 
lawsuit  more  unlikely.” 

And  after  reviewing  Scene ’s  research, 
Vasvari  is  calling  for  an  inquiry  into  the  ODRC. 
“The  documents  you’ve  shown  me  here  to- 
day suggest  the  need  for  a serious 
investigation  into  what  seems  like  an  enthusi- 
astic endorsement  by  certain  state  officials  of 
an  unquestionably  evangelical  event. 

Tins  article  appeared  originally  in  The  Cleve- 
land Scene.  Reprinted  with  permission. 


Four  Prisoners  Injured  in  Shooting 
at  Washington  D.C.  Jail 


Four  prisoners  were  injured  in  a 
shooting  in  the  maximum  security 
section  of  the  Washington  D.C.  jail  just  af- 
ter 2 p.m.  on  December  20,  2003.  The 
shooting  appeared  to  be  a prisoner-on-pris- 
oner assault,  said  Corrections  Department 
spokesman  Darryl  J.  Madden. 

Four  prisoners  were  injured.  One  pris- 
oner was  shot  through  the  arm  and  chest, 
two  were  shot  in  the  leg,  and  another  was 
shot  in  a shoulder,  said  D.C.  Fire  Depart- 
ment spokesman  Alan  Etter. 

The  small  caliber  handgun  believed  to 
have  been  used  in  the  shooting  was  found 
in  a cellblock  trash  can.  However,  officials 
had  no  idea  how  the  weapon  got  inside  the 
jail  or  who  fired  it. 

Pamela  Chase,  chairwoman  of  the  De- 
partment of  Corrections  unit  of  the  Fraternal 
Order  of  Police,  blamed  the  shooting  on  in- 
sufficient staffing.  Currently  638  jailers 
supervise  more  than  2,200  prisoners. 


“This  is  a prime  example  of  what  is  needed 
in  that  institution  to  deal  with  that  level  of 
population,”  said  Chase.  Chase  noted  that  324 
jailers  were  cut  in  March  200 1 and  that  the  city 
council  has  refused  requests  for  more.  All  four 
prisoners  were  expected  to  survive. 

On  April  7, 2004,  Shawn  Gray,  32,  was  in- 
dicted on  charges  of  smuggling  the  pistol  into 
the  jail  and  using  it  to  shoot  himself  and 
Frederick  Robinson,  40,  Leonard  Johnson,  27, 
and  Jamal  Jefferson,  23.  Robinson  and  Johnson 
were  also  indicted.  Jefferson  apparently  changed 
liis  mind  but  Gray  shot  him  anyways  and  J ohnson 
reported  the  plot  to  police. 

Prosecutors  claim  the  shootings  were 
part  of  a plan  by  the  prisoners  to  sue  the  jail 
for  failing  to  protect  them.  Regardless  of  the 
motice  jail  officials  have  yet  to  explain  how 
the  pistol  was  smuggled  into  the  jail.  ^ 

Source : www.washingtonpost.com,  Associ- 
ated Press 


“I  know  what  a dump 
truck  is,  and  I’m  no 
dump  truck!  As  an 
innocent  man,  I too 
have  been  to  prison.” 
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Sacramento,  CA  95814 
(916)  446-4669 

Over  36  years  of  criminal  defense 
experience 

Trial  Attorney  J Writs  E Appeals 

400  felony  jury  trials  and  20  murder 
trials.  Fora  reasonable  fee,  I will 
review  your  case  and  tell  you 
honestly  what  your  chances  for  a 
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The  American  Correctional  Association  — A Fraud 

on  Texas  Taxpayers 

by  C.  C.  Simmons 


In  June,  2002,  the  Texas  state  prison 
system  was  finally  released  from  29 
years  of  federal  court  oversight.  The  long- 
est running  civil  rights  class-action  lawsuit 
in  the  history  of  the  United  States  came  to 
an  end  when  Texas  prison  officials  and  the 
attorneys  for  the  prisoner-plaintiff  class 
grudgingly  agreed  that  the  Texas  Depart- 
ment of  Criminal  Justice  (TDCJ)  was 
thereafter  capable  of  running  their  1 50,000- 
prisoner  system  without  violating  the 
United  States  Constitution.  Or  so  they  said. 

Well  before  the  end  of  federal  court 
oversight  and  in  anticipation  of  the  new 
era  of  self-rule,  the  TDCJ  contracted  for  the 
services  of  the  American  Correctional  As- 
sociation (ACA)  of  Lanham,  Maryland. 
The  ACA  is  a non-governmental  private 
agency  that  offers  a veneer  of  respectabil- 
ity to  those  client  correctional  institutions 
that  comply  with  the  association’s  volumes 
of  published  standards.  After  payment  of 
the  obligatory  and  substantial  fees,  the 
ACA’s  audit  teams  visit  client  prisons  and, 
finding  at  least  the  appearance  of  compli- 
ance, the  ACA  declares  the  prison  to  be 
“accredited.”  Prison  officials  hope  that  ACA 
accreditation  will  thwart  lawsuits  over  con- 
ditions of  confinement  by  prisoners.  That 
some  of  the  worst,  most  brutal,  violent  and 
decrepit  prisons  are  “accredited”  by  the 
ACA  should  cast  doubt  on  whether  the 
accreditation  has  any  real  world  meaning. 
The  ACA  will  not  disclose  if  any  prison  or 
jail,  after  having  paid  the  requisite  fees,  has 
failed  to  be  accredited. 

Accreditation  does  not  come  cheap.  The 
state  ofTexas  has  delivered  hundreds  of  thou- 
sands of  dollars  to  the  ACA  in  exchange  for 
a few  cursory  walk-through  audits  of  se- 
lected Texas  prisons  and,  thereafter,  the  award 
of  the  lurid  Certificates  of  Accreditation — 
suitable  for  framing,  of  course. 

While  the  ACA’s  operations  have  the 
appearance  of  legitimacy,  close  examination 
of  the  Association’s  activities  in  Texas 
raises  several  troubling  questions. 

Secret  Audits 

First,  the  results  of  the  ACA’s  prison 
audits  are  secret.  Although  the  audit  fees 
are  paid  with  public  funds,  the  general  pub- 
lic is  not  allowed  to  know  what  the  audit 
team  found,  nor  which  ACA  standards  were 


met  and  which  were  not.  If  deficiencies  were 
found,  the  taxpayers  are  not  informed. 

In  a recent  exchange  of  e-mails  between 
a concerned  Texas  citizen  and  Robert 
Verdeyen,  the  ACA’s  Director  for  Standards 
and  Accreditation,  Verdeyen  wrote  on  April  2, 
2004:  “There  is  a confidentiality  clause  in  ev- 
ery contract  that  we  sign  with  our  client 
agencies.  We  are  not  permitted  to  disclose 
any  audit  report  without  the  express  written 
authorization  of  the  client  agency.” 

The  Texas  taxpayers  are  thus  denied  ac- 
cess to  the  very  same  information  that  their 
tax  dollars  were  spent  to  purchase.  [Editor’s 
Note:  Presumably  the  reports  can  be  re- 
quested and  obtained  from  the  government 
agency  under  each  states  public  records  laws.] 

Auditors  Ignore  Prisoners 

Second,  the  ACA’s  auditors  rarely  solicit 
comments  from  prisoners.  During  a typical 
audit,  the  ACA  team  moves  briskly  through  a 
prison  while  surrounded  by  a phalanx  of  offi- 
cials and  guards.  The  ostensible  purpose  of 
this  arrangement  is  to  shield  the  auditors  from 
unruly  prisoners.  The  more  likely  purpose  is, 
however,  to  obstruct  the  prisoners  from  inter- 
acting with  the  auditors  and  reporting  the 
unadorned  truth  about  prison  conditions. 

On  those  rare  occasions  when  auditors  are 
permitted  to  interview  prisoners,  only  the  pris- 
oners’ favorable  comments  are  reported.  Early 
in  2004,  for  example,  four  ACA  auditors  visited 
the  Eastham  State  Prison,  a decrepit  2,300-man 
maximum  security  facility  at  Lovelady,  Texas. 
When  asked  about  the  prisoners’  recurring  writ- 
ten complaints  of  substandard  food  and  health 
care  at  Eastham,  the  ACA’s  Verdeyen  responded 
in  an  April  1, 2004,  e-mail:  “The  four  auditors 
were  able  to  interview  111  inmates.  Some  inter- 
views were  brief,  others  were  more  involved. 
Inmates  were  interviewed  individually  and  in 
groups  at  various  locations.  No  complaints  were 
voiced  about  medical  or  food  service.  Inmates 
were  satisfied  with  services  from  those  areas.” 
Is  Verdeyen  so  naive  that  he  expects  Texas  tax- 
payers to  believe  that  not  one  of  the  111 
interviewees  had  a single  complaint  about 
prison  food  or  health  care? 

Questionable  Payments  to  the  ACA 

Third,  a number  of  unexplained  irregu- 
larities appear  in  the  record  of  payments  to 


the  ACA.  A detailed  report  recently  obtained 
from  the  Texas  State  Comptroller  of  Public 
Accounts  shows  each  and  every  payment 
made  by  the  state  to  the  ACA  over  the  past 
few  years.  Among  the  many  questionable 
payments,  the  following  are  particularly  trou- 
bling: 

On  January  5, 1998,  the  TDCJ  made  five 
separate  payments  of  $2,303.75  to  the  ACA, 
all  on  the  same  day. 

On  April  24, 2001,  the  TDCJ  made  five 
separate  payments  to  the  ACA,  each  for 
$3,973.75,  all  on  the  same  day. 

On  August  28, 2001,  the  TDCJ  made  four 
separate  payments  to  the  ACA,  each  for 
$3,842.00,  all  on  the  same  day. 

On  October  8,  2002,  the  TDCJ  made 
four  separate  payments  to  the  ACA,  all 
for  $3,973.75,  all  on  the  same  day.  On  the 
following  day,  the  TDCJ  made  two  more 
payments  to  the  ACA:  the  first  was  for 
$55,930.00  while  the  second  was  for 
$37,995.00.  In  six  separate  payments  made 
to  the  ACA  over  a 2-day  period  in  Octo- 
ber 2002,  the  TDCJ  paid  the  ACA  more 
than  $108,000. 

On  November  27, 2002,  the  TDCJ  made 
40  separate  payments  to  the  ACA,  each  for 
$21.55,  all  on  the  same  day.  Further  on  No- 
vember 27th,  the  TDCJ  made  10  separate 
payments  to  the  ACA,  each  for  $150.00,  all 
on  the  same  day. 

In  December  2003,  many  of  these  ques- 
tionable payments  were  brought  to  the 
attention  of  ACA  Director  Verdeyen  with 
a request  for  an  explanation.  Verdeyen  did 
not  reply  and  later  denied  receiving  the 
inquiry. 

As  the  state  ofTexas  deals  with  shrink- 
ing revenue,  the  elimination  of  school 
lunches  for  needy  children,  and  an  end  to 
the  meals-on-wheels  program  for  home- 
bound  senior  citizens,  hundreds  of 
thousands  of  dollars  continue  to  flow  to  the 
ACA.  Isn’t  it  time  for  the  state  to  launch  a 
full-scale  audit  of  the  TDCJ-ACA  relation- 
ship? Why  haven’t  state  legislators  done 
so?pj 

Sources:  E-mails  to  and  from  ACA;  per- 
sonal correspondence;  Texas  State 
Comptroller  of  Public  Accounts,  Fiscal 
Management  Division,  Detailed  Document 
Activity  Report. 
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BOP  Good  Time  Credits  Must  Be  Calculated  Against  Sentence, 

Not  Pro-Rated  To  Time  Served 

by  John  E.  Dannenberg 


The  U.S.  District  Court  (W.D.  Wise.) 
held  that  good  time  credits  avail- 
able to  federal  prisoners  under  18  U.S.C.  § 
3624(b)  must  be  calculated  as  a percentage 
of  the  sentence  imposed  rather  than  of  the 
time  served.  Were  the  reverse  true,  as  alleged 
by  the  BOP,  the  54  days  of  (earnable)  con- 
duct credit  per  year  of  one’s  “term  of 
imprisonment”  would  compute  to  only  47 
days. 

Yancey  White,  serving  a ten  year  sen- 
tence at  the  Federal  Correctional 
Institution  at  Oxford,  Wisconsin  (FCI)  for 
drug  distribution,  sought  habeas  corpus 
relief  to  correct  the  BOP’s  calculation  of 
his  earned  good  time  credits.  FCI  Warden 
Joseph  Scibana  had  denied  White’s  ad- 
ministrative appeal,  asserting  that  18 
U.S.C.  § 3624(b)’s  language  meant  White 
had  to  serve  each  entire  year  outright  be- 
fore any  credits  would  accrue  to  reduce 
his  “term  of  imprisonment.”  Scibana  de- 
clared that  therefore  White’s  maximum 


entitlement  was  to  470  not  540  days  of 
such  credits  over  his  ten  year  sentence. 

The  district  court  construed  the  dis- 
puted ambiguity  of  § 3 624(b) ’s  language 
to  mean  that  one  had  done  “a  year”  of  his 
term  when  he  had  actually  served  365 
days  minus  54  days  of  credits,  or  3 1 1 days. 
Noting  the  BOP’s  regulation  28  C.F.R.  § 
523.20  (which  derives  from  the  statutory 
authority  of  § 3624(b)),  the  court  observed 
that  § 523.20’s  formula  materially  diluted 
the  credits  by  basing  them  on  the  time 
served  to  date  not  on  the  sentence  im- 
posed. Focusing  on  § 3624(b)’s  language 
that  54  days  may  be  earned  “at  the  end  of 
each  year  of  the  prisoner’s  term  of  impris- 
onment,” the  court  then  construed  “term 
of  imprisonment.”  Interpreting  multiple 
appearances  of  this  phrase  throughout  § 
3624(a),  (b)  and  (c),  the  court  found  that 
reading  “term  of  imprisonment”  to  mean 
anything  other  than  “sentence  imposed” 
would  make  no  sense. 


In  reaching  its  holding,  the  district 
court  rejected  the  analysis  of  the  Ninth 
Circuit  U.S.  Court  of  Appeals  on  this  ques- 
tion. In  Pacheco-Camacho  v.  Hood,  272 
F.3d  1266  (9th  Cir.  2001)  [see:  PLN  Jan. 
2003,  p.  1 9],  the  court  was  concerned  with 
credits  for  fractional  years  of  sentences, 
concluding  that  § 3624(b)  meant  that  the 
credits  for  the  final  fractional  year  of  a 
sentence  must  be  pro-rated,  i.e.,  based 
upon  actual  time  served.  But  because  this 
would  create  two  credit  schemes,  one  for 
whole  year  sentences  and  another  for  frac- 
tional year  sentences,  the  district  court 
found  Pacheco-Camacho  s resultant  “bo- 
nus” credit  rate  for  fractional  years  versus 
whole  years  not  persuasive. 

Accordingly,  the  district  court  granted 
the  writ  under  28  U.S.C.  § 2241  and  ordered 
Warden  Scibana  to  recalculate  White’s  cred- 
its based  upon  each  year  of  his  sentence. 
See:  White  v.  Scibana,  314  F.Supp.2d  834 
(W.D.  Wis.  2004).  p 
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Ill-Equipped:  U.S.  Prisons  and  Offenders  with  Mental  Illness 

Human  Rights  Watch , 2003,  215  pp. 

Reviewed  by  Tara  Herivel 


[In  the  interests  of  full  disclosure,  the  au- 
thor of  this  review  contributed  to  the 
following  Human  Rights  Watch  Report  as  a 
source,  and  this  magazine  contributed  to  the 
gathering  of  testimonials  for  the  report.] 

It  is  deplorable  that  this  state  s prisons  ap- 
pear to  have  become  a repository’  for  a great 
number  of  its  mentally  ill  citizens.  Persons 
who,  with  psychiatric  care,  could  fit  well 
into  society,  are  instead  locked  away,  to 
become  wards  of  the  state  s penal  system. 
Then,  in  a tragically  ironic  twist,  they  may 
be  confined  in  conditions  that  nurture, 
rather  than  abate,  their  psychoses.  ” 

— Judge  William  Wayne  Justice,  Ruiz  v. 
Johnson,  37  F.  Supp.2d  855  (S.D.  Texas,  1999). 

Regardless  of  one’s  experience  or 
perspective  concerning  mental  ill- 
ness in  the  prison  setting,  Ill-Equipped,  the 
2003  report  on  this  topic  from  Human  Rights 
Watch  will  outrage  and  shock.  As  a one  of  a 
kind  study  (there  is  scant  data  on  this  issue), 
Ill-Equipped  meshes  the  testimony  of  pris- 
oners with  reports  from  mental  health  workers 
and  prison  staff,  drawing  the  sobering  con- 
clusion that  the  U.S.  presently  maintains  a de 


facto  policy  of  warehousing  the  mentally  ill 
in  its  prisons  with  all  the  expected  attendant 
horror  stories.  1 Chapter  topics  range  from  in- 
adequate mental  health  treatment  in  prisons, 
to  the  unique  problems  of  mental  illness  and 
women  prisoners,  to  suicide  and  self-mutila- 
tion among  mentally  ill  prisoners. 

Ill-Equipped  presents  critical  data  re- 
garding rates  of  mental  illness  in  prison,  such 
as  its  finding  that  there  are  three  times  more 
mentally  ill  people  in  prison  than  in  mental 
health  hospitals  in  the  U.S.,  and  that  prison- 
ers have  rates  of  mental  illness  two  to  four 
times  greater  than  the  rates  of  their  non-pris- 
oner counterparts  in  the  general  public.  It 
also  articulates  two  of  the  key  reasons  for 
such  warehousing:  deinstitutionalization  of 
the  mentally  ill  and  the  concomitant  shutter- 
ing of  public  hospitals  beginning  in  the 
1960s,  and  the  war  on  dings.  The  result:  a 
tremendous  over-representation  (conserva- 
tive estimates  hover  at  around  a quarter 
million  mentally  ill  people  in  jails  and  pris- 
ons) of  people  with  serious  mental  illness 
presently  languishing  in  a special  kind  of 
hell  in  our  nation’s  prisons. 

The  most  powerful  stories  of  Ill- 
Equipped  are  those  presented  by  prisoners 
themselves,  who  were  solicited  to  write  HRW 
through  publications  like  this  magazine  to 
tell  their  stories.  For  example,  a former  pris- 
oner at  Muncie’s  women’s  prison  in 
Pennsylvania  told  HRW  that  at  the  prison  there 
was  “very  little  mental  health  care.  I was  dev- 
astated. I hated  it  there.  I saw  the  psychiatrist 
every  three  months  and  a counselor  once  in  a 
while.  There  was  nobody  to  talk  to.  They  told 
me  to  go  to  church  - that  that  woidd  help 
me. . ..I  remember  trying  so  hard  to  remain  in 
contact  with  reality  before  they  put  me  back 
on  Haldol.  It  took  a week  to  see  the  psychia- 
trist and  get  put  back  on  Haldol.  They  said 
“you’ll  just  have  to  wait  till  he  gets  to  you.” 

The  result  for  prisoners  who  go  un- 
treated in  a system  built  for  punishment  is 
that  mentally  ill  prisoners  have  much  higher 
rates  of  suicide  and  self-mutilation,  and  are 
left  vulnerable  to  attacks  by  other  prisoners, 
or,  conversely,  other  prisoners  are  left  vul- 
nerable to  attack  by  untreated  prisoners  in 
the  throes  of  florid  bouts  of  mental  illness. 
Mentally  ill  prisoners  are  then  infracted,  or 
punished  under  picayune  prison  rules,  at 
much  higher  rates  than  their  non-mentally  ill 
counterparts  for  such  behavior.  As  a direct 
result,  they  wind  up  spending,  on  the  aver- 


age, up  to  a year  more  time  in  prison  as  a 
result.  This  is  a dark  consequence  of  mental 
illness  in  the  prison  setting  that  HRW  re- 
searchers do  not  fail  to  highlight. 

Take  one  Illinois  prisoner’s  experience, 
“H.X.”  as  a typical  example  of  the  cycle  of 
misbehavior  and  discipline  that  many  men- 
tally ill  prisoners  experience:  H.X.  is  a 
forty-year-old  chronic  schizophrenic  who 
has  a record  of  mental  illness  going  back  to 
childhood.  According  to  a complaint  fded 
by  Illinois  lawyers  on  behalf  of  mentally  ill 
prisoners  at  Tamms  prison: 

[H.X.]  has  repeatedly  tried  to  harm  him- 
self or  his  surroundings  ...  on  account  of 
his  active  psychosis,  and  he  has  been  pun- 
ished for  his  actions.  For  example,  twice  after 
he  attempted  suicide  by  swallowing  a piece 
of  his  mirror,  he  was  found  guilty  of  damag- 
ing or  misusing  state  property.  When  guards 
found  him  with  a homemade  rope  around  his 
neck  attempting  to  hang  himself,  they  gave 
him  a [disciplinary]  ticket  for  destroying  the 
sheet  he  had  tom  to  make  a rope;  the  Adjust- 
ments Committee  found  him  guilty  and  ordered 
him  to  pay  restitution  for  the  torn  sheet.  Boyd 
v.  Snyder,  Amended  Complaint,  No.  99  C 0056 
(N.D.  Illinois,  February  25, 1999). 

While  there  is  a general  poverty  of  un- 
derstanding regarding  mental  illness  in  the  free 
world,  in  prison  it  is  even  worse.  HRW  advo- 
cates for  the  qualifications,  training  and 
competence  of  prison  mental  health  staff  to 
be  equal  to  community  standards.  The  oppo- 
site, however,  is  the  present  standard.  Always 
eager  to  cut  costs,  prison  administrators  typi- 
cally hire  under-qualified,  thus  lower-paid 
mental  health  staff,  and  then  dramatically 
understaff  their  prisons  with  these  under- 
qualified workers.  Some  mental  health  prison 
staff  would  not  even  be  allowed  to  practice  in 
the  free  world,  their  licenses  either  suspended, 
or  non-existent.  For  example.  Dr.  Jeffrey 
Metzger,  an  expert  in  the  area  of  the  mental 
health  needs  of  prisoners,  told  HRW  that  in 
many  of  the  prisons  he  has  visited,  unlicensed 
psychologists  are  inadequately  supervised  by 
licensed  practitioners.  Metzner  added:  “I’ve 
seen  counselors  with  a B.A.  in  home  econom- 
ics.” Additionally,  for-profit  companies 
brought  in  to  deliver  correctional  mental  health 
services  employ  licensed  clinical  directors  and 
fill  the  rest  of  the  psychologists’  and  case 
workers’  positions  with  unlicensed  practitio- 
ners whom  they  can  pay  much  less  than  their 
licensed  counterparts. 
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The  research  presented  by  HRW  paints 
a grim  picture;  but  HRW  is  carefid  to  bal- 
ance this  dismal  scenario  with  a coherent 
list  of  recommendations  - some  directed  to 
Congress,  some  to  public  officials,  commu- 
nity leaders  and  the  general  public,  and  some 
to  prison  staff  and  officials  - that  are  en- 
tirely workable.  Suggestions  to  Congress 
include:  enact  the  Mentally  111  Offender 
Treatment  and  Crime  Reduction  Act,  legisla- 
tion currently  before  the  U.S.  Senate  and 
House  of  Representatives  that  would  grant 
funds  to  communities  for  diversion  programs 
pre-incarceration;  improve  access  to  public 
benefits  covering  all  needed  mental  health 
services;  and  amend  or  repeal  the  Prison  Liti- 
gation Reform  Act,  including  a 
recommendation  to  modify  the  stringent  ex- 
haustion requirements  of  the  Act  and  to 
restore  attorneys’  fees  to  reasonable  levels. 

The  recommendations  for  community 
leaders,  public  officials  and  the  general  pub- 
lic are  more  general,  and  include  the  expected 
appeals  to  compassion  and  reason,  like  re- 
ducing incarceration  rates  for  people  with 
mentally  illness  and  setting  higher  standards 
for  prison  mental  health  services.  More  spe- 
cific recommendations  include  establishing 
effective  performance  reviews  of  mental 
health  services  for  prisoners  using  indepen- 
dent experts  and  establishing 
comprehensive  internal  quality  review 
mechanisms  for  each  prison  system  and 
prison. 

Recommendations  to  prison  staff  and 
officials  essentially  boil  down  to  this:  hire 
more  staff,  make  sure  they’re  qualified,  pro- 
vide adequate  mental  health  training  for  all 
correctional  staff,  and  don’t  punish  mentally 
ill  prisoners  for  being  mentally  ill  via  disci- 
plinary actions  or  segregation. 

These  are  entirely  workable  recommen- 
dations - given  the  will  to  apply  them  - that 
both  common  sense  and  a general  sense  of 
duty  to  act  humanely  would  demand.  Cop- 
ies of  the  report  are  available  from  Human 
Rights  Watch,  350  Fifth  Ave.  34th  FI.  New 
York,  NY  10118-3299.  It  can  also  be  down- 
loaded from  the  Human  Rights  Watch 
website  at:  www.hrw.org. 


Notes 


1 HRW  researchers  focus  specifically  on  men- 
tal illness  such  as  mood  disorders  like  bi-polar 
and  serious  depression,  or  psychosis  and 
schizophrenia,  and  does  not  include  a study 
of  prisoners  who  have  developmental  disabili- 
ties or  organic  brain  damage.  The  report  also 
involved  only  research  concerning  adult  pris- 
oners in  the  prison  setting. 
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The  law  firm  of  Norman  L.  Sirak 
and  its  2,974  Named  Plaintiffs  in  Ohio 

Announce  the  launching  of  a second 
lawsuit,  and  cordially  extend  an  invita- 
tion to  Texas  inmates  to  challenge  the 
authority  of  the  Texas  Parole  Board,  just 
as  Ohio  inmates  challenged  the  Adult 
Parole  Authority  in  Ohio. 

A moderate  legal  retainer  is  required  to  become  a Named  Plaintiff 

For  announcements  of  this  nature,  the  Rules  of  Professional  Responsibility 
for  attorneys  require  the  following  disclosures. 

1.  Nonnan  L.  Sirak  will  serve  as  lead  counsel  and  personally  direct  this  law- 
suit just  as  he  has  directed  the  Ohio  lawsuit.  Mr.  Sirak  has  just  been  admitted 
to  the  U.S.  District  Court  for  the  Western  District  of  Texas,  where  this  litiga- 
tion will  be  filed.  Mr.  Sirak  is  not  registered  with  the  Texas  Department  of 
Criminal  Justice  and  Mr.  Sirak  has  no  plans  to  become  registered.  Like 
Ohio's  lawsuit,  this  litigation  will  unfold  in  a U.S.  District  Court  exclusively. 

2.  To  become  acquainted  with  Mr.  Sirak's  Ohio  lawsuit,  readers  are  encour- 
aged to  visit  his  website,  at  www.paroleboardprisoners.com  where  monthly 
progress  reports,  court  filings  and  much  of  the  evidence  developed  in  Ohio 
has  been  posted.  The  Rules  of  Professional  Responsibility  require  all  claims 
to  be  verifiable.  On  this  website,  Mr.  Sirak  can  verify  the  claim  that  Ohio 
inmates  have  mounted  an  all  encompassing  challenge  to  the  procedures  and 
decisions  of  Ohio's  Parole  Board. 

Applications  for  Named  Plaintiffs  at  Texas  prisons  are  currently  being  ac- 
cepted. Please  write  in  your  name,  institution  number,  and  your  outside  con- 
tact in  the  form  provided  within  this  ad. 

We  are  aware  of  the  Echo  article,  threatening  to  eliminate  an  inmate's  good  time 
if  they  become  affiliated  with  a frivolous  lawsuit.  Mr.  Sirak  has  personally  met 
with  Raymond  Gross.  Like  Mr.  Gross's  complaint,  the  complaint  of  his  Ohio 
client  William  Dotson  was  declared  legally  frivolous  by  a U.S.  District  Court  in 
Toledo.  Mr.  Dotson's  complaint  is  now  before  the  U.S.  Supreme  Court. 

Please  provide  the  following  information  and  mail  it  to  the  address  at  the  bottom: 

Name ID  # 

Inst. Unit/Cell 

Address 

City/St/Zip  

Outside  contact  name  & address 


The  Law  Firm  of  Norman  L.  Sirak 
75  Public  Square  - Ste  800 
Cleveland,  OH  44113 


U.S.  Supreme  Court:  ADA  Title  II  Implicates  Due  Process  Right  of 

Physical  Access  To  The  Courts 

by  John  E.  Dannenberg 


The  U.S.  Supreme  Court  held  that 
Title  II  of  the  Americans  With  Dis- 
abilities Act  of  1990  (ADA),  42  U.S.C.  § 12132, 
which  guarantees  disabled  individuals  access 
to  all  activities  of  public  entities,  operated  to 
protect  disabled  persons  restrained  by  physi- 
cal barriers  in  court  facilities  because  such 
restraints  implicated  the  fundamental  Four- 
teenth Amendment  due  process  right  of  access 
to  the  courts.  In  so  holding  (and  affirming  315 
F.3d  690  (6th  Cir.  2003)  below),  the  C ourt  ruled 
that  Congress’  enforcement  power  (Fourteenth 
Amendment,  § 5)  trumped  the  state  of 
Tennessee’s  defense  that  Title  II  of  the  ADA 
abrogated  its  right  of  Eleventh  Amendment 
sovereign  immunity. 

In  1998,  wheelchair-bound  paraplegics 
George  Lane  and  Beverly  Jones  sued  Tennes- 
see and  some  of  its  counties  claiming  they 
were  denied  access  to  — and  therefore  the 
services  of  — the  state  court  system  by  rea- 
son of  their  disabilities.  Lane,  when  compelled 
to  appear  on  the  second  floor  of  a county 
courthouse  to  answer  criminal  charges,  was 
forced  to  crawl  up  two  flights  of  stairs.  At  a 
subsequent  hearing,  he  refused  to  crawl  up- 
stairs or  be  carried  by  deputies  — in  response 
to  which  he  was  arrested  and  jailed  for  failure 
to  appear.  Jones,  a certified  court  reporter,  com- 
plained that  because  of  similar  courthouse 
physical  barriers,  she  had  lost  work  and  an 
opportunity  to  participate  in  the  judicial  pro- 
cess. Both  parties  sought  damages  and 
equitable  relief. 

Tennessee’s  defense  was  a motion  to  dis- 
miss under  Eleventh  Amendment  immunity 
grounds.  The  district  court  denied  the  motion. 


and  Tennessee  appealed.  The  United  States 
intervened  to  defend  Title  II  against  the  Elev- 
enth Amendment  claim.  In  another  AD  A case, 
but  solely  concerning  Title  I thereof,  the  U.S. 
Supreme  Court  had  held  that  the  Eleventh 
Amendment  protected  states  against  private 
suits  for  money  damages  — while  leaving 
open  any  similar  question  as  to  Title  II.  See: 
Board  of  Trustees  ofUniv.  of  Ala.  v.  Garrett, 
531  U.S.  356(2001). 

In  a majority  opinion  by  Justices 
Stevens,  O’Connor,  Souter,  Ginsburg  and 
Breyer,  the  Supreme  Court  noted  that  “pub- 
lic entities”  include  state  and  local  programs 
or  activities  and  therefore  fall  under  the  ambit 
of  ADA  protection  (42  U.S.C.  § 12131(2)). 
They  further  observed  that  enforcement  of 
Title  II  derives  from  § 505  of  the  Rehabilita- 
tion Act  of  1973,  29  U.S.C.  § 794a,  which 
permits  damages  actions  (42  U.S.C.  § 12133). 

Tennessee’s  immunity  assertion  was 
easily  dispensed  with  because  the  ADA,  at 
42  U.S.C.  § 12202,  expressly  excludes  Elev- 
enth Amendment  immunity  for  a violation  of 
Title  II.  The  question  remained,  however, 
whether  Congress  had  the  right  to  enact  such 
a law  that  seemingly  openly  abrogated  the 
Eleventh  Amendment.  Relying  upon  prece- 
dent, the  Court  noted  that  Congress  indeed 
may  so  abrogate  a state’s  Constitutional  sov- 
ereign immunity  right  when  it  does  so  while 
validly  exercising  its  power  under  § 5 of  the 
Fourteenth  Amendment  to  enforce  substan- 
tive Fourteenth  Amendment  guarantees.  In 
essence,  Congress  may  use  what  might  ap- 
pear on  its  face  to  be  unconstitutional  means 
in  order  to  “prevent  and  deter  unconstitu- 
tional conduct.”  In 
upholding  this  proce- 
dure, the  Court  noted  that 
it  would  be  an  abuse  of 
such  powers  if  the  wrongs 
complained  of  worked  a 
“substantive  change  in 
the  governing  law.”  Fur- 
ther, this  enforcement 
must  be  restrained  by  the 
doctrine  “strong  mea- 
sures appropriate  to 
address  one  harm  may  be 
an  unwarranted  response 
to  another,  lesser  one,” 
citing  City  of  Boerne  v. 
Flores,  521  U.S.  507  (1997) 
[upholding  states’  Elev- 
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enth  Amendment  immunity  against  Title  I dam- 
age claims].  But  after  reviewing  both  the  record 
of  Congress’s  intent  in  enacting  Title  II  and  the 
extensive  body  of  evidence  of  disability  dis- 
crimination across  the  country  — acts  that 
often  equated  with  outright  exclusion  from  pro- 
tected programs  — the  Court  upheld  Title  II  as 
“a  reasonable  prophylactic  measure,  reason- 
ably targeted  to  a legitimate  end.” 

Justices  Souter  and  Ginsburg  separately 
concurred,  noting  that  this  was  a fitting  end  to 
prior  judicial  endorsements  of  “blunt  instru- 
ments imposing  legal  handicaps”  — such  as 
the  practice  of  eugenics  in  the  1920’s.  Justice 
Breyer  joined  them  in  recognizing  Title  II  as  a 
“dignity-respecting  national  solution”  ordered 
by  the  “People’s  representatives ...  at  least  as  it 
bears  on  access  to  the  courts.” 

In  a lengthy  dissent.  Justices  Rehnquist, 
Kennedy  and  Thomas  found  the  evidence  of 
such  denial  of  access  to  the  courts  merely  “an- 
ecdotal” and  insufficient  to  justify  the 
“abrogation”  of  Eleventh  Amendment  immu- 
nity announced  by  the  majority  labeling  it 
“expansive”  to  permit  overlooking  what  they 
called  Title  II’s  “massive  overbreadth”  inappro- 
priately tethered  to  a nebulous  “as-applied 
approach.”  They  disagreed  that  physical  barri- 
ers necessarily  equate  to,  say,  procedural  ones 
in  denying  “access  to  the  courts,”  and  that 
therefore  the  physical  barriers  complained  of 
by  Lane  and  Jones  did  not  “cause  actual  Due 
Process  violations.” 

Finally,  Justice  Scalia  weighed  in  with  a 
dissent  rejecting  the  “prophylactic  legislation” 
concept  of  § 5 enforcement,  likening  this  prac- 
tice to  enacting  a 45  mile-per-hour  speed  limit 
to  “enforce”  a 55  mile-per-hour  statute.  Scalia 
opined  that  “[Requiring  access  for  disabled 
persons  to  all  public  buildings  cannot  remotely 
be  considered  a means  of ‘enforcing’  the  Four- 
teenth Amendment.”  PLN  readers  should  note 
that  this  case  does  not  reach  the  upholding  of 
Title  II’s  protections  as  to  any  constitutional 
tort  just  one  wherein  a substantive  fundamen- 
tal right  such  as  due  process  of  law  is 
implicated.  See:  Tennessee  v.  Lane,  124  S.  Ct. 
1978;  158  L.  Ed.  2d  820  (2004). 

This  ruling  effectively  reverses  several  cir- 
cuit courts  that  had  held  states  had  immunity 
from  suit  for  Title  II  suits  under  the  ADA.  See: 
Kiman  v.  New  Hampshire  DOC,  124  S.Ct.  2387 
(2004).  As  reported  in  PLN,  the  ADA  has 
emerged  as  a powerful  vehicle  to  vindicate  the 
rights  of  disabled  prisoners.  PJ 
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Texas  Prisoners  Have  Right  to  Specific  Notice 
of  Mandatory  Supervision  Hearing 

by  Matthew  T.  Clarke 


On  May  1 9, 2004,  the  Texas  Court  of 
Criminal  Appeals  (CCA)  issued  a 
revised  opinion  holding  that  a prisoner  be- 
ing considered  for  denial  of  mandatory 
supervision  release  has  the  right  to  specific 
notice  of  a pending  hearing  and  a reason- 
able amount  of  time  to  submit  evidence  or 
why  the  prisoner  should  be  released 

In  1995,  the  Texas  Legislature  amended 
the  mandatory  supervision  statute  to  allow 
a parole  panel  to  deny  mandatory  release 
even  though  the  prisoner’s  good  conduct 
time  added  to  calendar  time  equaled  or  ex- 
ceeded the  prisoner’s  sentence.  § 508. 149(b) 
Texas  Government  Code.  The  language  of 
the  amended  statute  was  nondiscretionary 
and  required  that  the  parole  panel  make  two 
determinations:  “(1)  the  inmate’s  accrued 
good  conduct  time  is  not  an  accurate  reflec- 
tion of  the  inmate’s  potential  for 
rehabilitation;  and  (2)  the  inmate’s  release 
would  endanger  the  public.”  If  those  two 
determinations  are  not  made  by  the  parole 
panel,  the  prisoner  is  released.  The  parole 
board  reviewed  over  18,000  discretionary 
mandatory  release  cases  in  2003. 

Thomas  Christopher  Retzlaff,  a former 
Texas  state  prisoner,  filed  an  application  for 
a writ  of  habeas  corpus  challenging  the  lack 
of  specific  notice  given  him  regarding  the 
parole  panel’s  hearings  or  his  discretionary 
mandatory  release.  Retzlaff,  who  was  sen- 
tenced to  eight  years  in  prison  for 
Possession  of  a Weapon  in  a Prohibited  Place 
in  March  1998,  became  “eligible  for  release 
on  discretionary  mandatory  supervision  or 
April  19, 2001.  On  December  20, 2000,  a pa- 
role panel  prospectively  denied  him  release 
on  mandatory  supervision.  Applicant  claims 
that  he  was  not  sent  notice  that  a parole  panel 
would  be  considering  whether  to  release  him 
at  that  time.  The  same  thing  happened  in 
200 1 . He  was  told  that  a parole  panel  would 
review  him  for  release  in  December  200 1 , but 
a parole  panel  then  voted  to  deny  his  re- 
lease on  November  13,  2001 — two  weeks 
before  the  earliest  date  he  was  scheduled  to 
be  reviewed.  Applicant  filed  a writ  habeas 
corpus,  alleging  that  he  had  beer  deprived 
of  due  process  because  a parole  panel  re- 
viewed his  case  before  the  month  scheduled. 

“On  August  21, 2002,  this  Court  agreed 
with  applicant  and  granted  him  what  we 
thought  was  the  appropriate  relief — another 
bearing  with  sufficient  advance  notice  of  its 


timing  that  he  would  have  an  opportunity  to 
submit  relevant  information  to  the  Board  of 
Pardons  and  Paroles  before  it  made  a deci- 
sion. Ten  months  later  applicant  filed  another 
writ  complaining  that  ‘the  Board  pulled  the 
same  stunt  as  before.  ’ This  time  it  informed 
Applicant  on  March  7,  2002,  that  it  would 
review  him  for  mandatory  release  at  some 
unspecified  future  date,  but  that  he  should 
submit  any  additional  written  materials  that 
he  would  like  the  Board  to  review  ‘as  soon 
as  possible.’  That  unspecified  date  turned 
out  to  be  some  ten  months  later,  on  January 
6,  2003,  but  applicant  was  not  informed  of 
that  date  until  he  received  a denial  letter  af- 
terwards.” 

The  court  held  that  the  discretionary 
mandatory  supervision  statue  limited  the 
Parole  Panel’s  discretion,  requiring  it  to  jus- 
tify non-release.  This  gave  prisoners  a 
“vested  liberty  interest,”  requiring  that  pris- 
oners be  provided  Due  Process. 

Since  “the  due  process  goal  in  any  pa- 
role board  review  is  to  ‘minimize  the  risk’  of 
erroneous  decisions,”  the  ability  of  the  pa- 
role panel  to  make  accurate  subjective 
appraisals  of  the  two  statutory  predictive 
judgment  is  “highly  contingent  upon  accu- 
rate, up-to-date  information  and  explanation. 

. . .Timely  notice  to  the  inmate  that  he  will  be 
reviewed  for  mandatory  release  gives  him  the 
opportunity  to  provide 
written  input,  marshal 
evidence  of  his  custodial 
behavior,  clarify  adverse 
material  in  Iris  file,  provide 
letters,  references,  and  in- 
formation concerning 
possible  employment  or 
housing.”  Retzlaff  al- 
leged that  the  lack  of 
specific  notice  kept  him 
from  providing  up-to-date 
letters  of  support  from 
family  and  friends.  The 
court  held  that  a prisoner 
is  entitled  to  notice  of  the 
specific  month  and  year 
which  he  will  be  reviewed 
for  release  on  mandatory 
supervision  and  “that  he 
must  be  given  at  least 
thirty  days  advance  no- 
tice that  he  will  be 
reviewed  in  the  specified 


month  so  that  he  has  a sufficient  opportunity 
to  submit  materials  on  his  behalf.” 

The  court  ordered  the  parole  board  to 
reconsider  Retzlaff  for  mandatory  supervision 
under  those  guidelines  within  sixty  days  or 
release  him.  Retzlaff  was  ordered  released  by 
a parole  panel  on  April  21,  2004.  He  reports 
that  he  is  preparing  a lawsuit  against  TDCJ 
under  Article  11.35,  Texas  Code  of  Criminal 
Procedure,  for  their  failure  to  obey  the  first  ha- 
beas corpus  writs.  He  also  offered  to  assist  other 
Texas  prisoners  in  a similar  situation.  They  may 
contact  him  atThomas  Retzlaff,  8302  W.  Hausman 
Rd.,Apt.  1328, San  Antonio,  TX  78249. 

Texas  prisoners  should  note  that  this 
opinion  gives  prisoners  eligible  for  discre- 
tionary mandatory  supervision  the  right  to 
c larify  adverse  material  in  their  parole  files. 
This  implicitly  gives  them  the  right — for  the 
first  time  in  Texas  history — to  review  their 
parole  files.  See:  Ex  Parte  Retzlaff,  135 
S.  W.3d  45  (Tex.Crim.App.  2004). 


Rogers  Thesaurus 

Can't  think  of  the  right  word?  Let 
Roget's  help  you!  Over  11,000  words 
listed  alphabetically. 

$5.99 

Available  From  PLN's  Book  Store! 

See  Page  45  for  more  information. 


Prisoner  Rights  Attorney 
Charles  Carbone,  Esq. 

Representing  California  Prisoners 

• Medical  Neglect 

• Criminal  Appeals 

• Parole  Issues 

• Guard  Abuse 

• Civil  Rights 

• SHU 


Charles  Carbone,  Esq. 

PMB  212  - 3128  16th  St. 

San  Francisco,  CA  94103 

415-531-1980 

(Please  write  for  approval  to  call  collect) 
www.charlescarbone.com  or  www.lawandprisons.com 


Prison  Legal  News 


27 


September  2004 


Manipulation  of  Crime  Statistics  and  Use  of  Tax 
Dollars  for  Campaigning  Revealed 

by  David  M.  Reutter 


The  public  entrusts  its  law  enforce 
ment  officials  to  protect  it  from  crime 
and  to  use  the  tax  dollars  it  provides  to  fulfill 
that  duty.  The  manipulation  of  that  trust  has 
come  to  light.  An  Atlanta  audit  reveals  that 
police  officers  caused  more  than  22,000  crime 
reports  to  disappear.  An  investigation  in 
Tacoma  County,  Washington,  is  underway  to 
determine  if  the  county  illegally  used  public 
tax  dollars  to  promote  a sales  tax  ballot  initia- 
tive for  more  criminal  justice  measures. 

The  Tacoma  investigation  revolves 
around  Proposition  1 on  the  November  2003 
ballot.  The  measure  sought  three-tenths  of  1 
percent  in  the  sales  tax  to  pay  for  more  cops, 
prison  guards,  prosecutors,  and  judges. 

The  investigation  was  launched  by  the 
Public  Disclosure  Commission  (PDC)  after 
three  citizens  filed  complaints  alleging  the 
County  used  $60,000  in  tax  dollars  to  send 
flyers  to  likely  voters  and  to  campaign  for 
the  proposition.  The  campaign  included  cre- 
ating programs  addressing  the  proposition 
on  the  County’s  government  cable  channel, 
KRCC.  Despite  the  County’s  effort.  Propo- 
sition 1 failed  when  59  percent  of  voters 
rejected  it. 


The  Atlanta  audit  shocked  many  civil- 
ians, but  law  enforcement  officials  were  not 
surprised.  “It’s  been  a chronic  problem,”  said 
Samuel  Walker,  a criminal  justice  professor  at 
the  University  of  Nebraska  at  Omaha  who 
runs  the  www.policeaccountability.org 
website.  “But,  then  again,  no  one  knows 
exactly  how  serious  it  is.  There’s  no  real  ac- 
counting, no  real  auditing.” 

Atlanta  seems  to  be  an  exception,  as 
its  police  department  ordered  the  audit  to 
come  clean.  Boston  and  New  Orleans  have 
followed  suit.  Atlanta’s  audit  showed  that 
in  2002  alone  there  were  over  22,000  miss- 
ing police  reports,  4,28 1 of  which  could  have 
been  counted  as  violent  offenses. 

Atlanta’s  underreporting  achieved  sta- 
tus and  fiscal  gains  for  the  city.  The  audit 
concluded  the  city  underreported  crimes  for 
years  to  help  land  the  1 996  Olympics  and  boost 
tourism.  The  systematic  underreporting  of 
crimes  had  no  effect  upon  Atlanta  being  No. 
1 or  No.  2 in  violent  crimes,  such  as  rape  or 
murder,  in  nine  of  the  last  10  years. 

Atlanta  is  not  the  only  city  with  re- 
porting problems.  A New  York  police 
captain  downgraded  crimes  to  look  good 


in  superiors’  eyes.  In  1999,  Philadelphia’s  sex 
crime  unit  dismissed  several  thousand  reports 
of  rape  as  noncrimes.  In  December  2003,  a 
Baltimore  information  technology  worker  quit 
over  claims  the  city’s  crimes  reporting  was  ex- 
tremely inaccurate.  In  Broward  County  Florida, 
the  State  Attorney’s  Office  is  currently  investi- 
gating reports  deputies  altered  crime  statistics 
to  smooth  departmental  evaluations. 

Violations  of  the  public  trust  usually  only 
come  to  the  public’s  attention  when  there  is  a 
scandal.  In  the  case  of  underreporting  crimes, 
city’s  have  little  to  lose  because  there  are  no 
penalties  or  sanctions  for  underreporting. 
The  Tacoma  investigation  may  result  in  the 
PDC  assessing  fines  of  up  to  $2,500  against 
the  County  Commissioners.  However,  as  sta- 
tistics are  trotted  out  to  bolster  arguments 
for  or  against  more  prisons,  police  and  similar 
repressive  measures,  it  is  worth  remembering 
that  those  parties  with  the  biggest  vested  in- 
terest in  more  police  and  prisons  are  the  same 
parties  charged,  with  no  independent  over- 
sight, to  generate  the  same  statistics  and 
figures. 

Source:  Tribnet.com 


New  York  State  Prisoner  Awarded  $30,000  for  Work  Related  Injuries 


On  December  17, 2003,  a state  court 
of  claims  in  White  Plains,  New 
York,  awarded  state  prisoner  Jose  Santos 
$30,000  for  injuries  he  sustained  while  work- 
ing in  the  industrial-unit  paint  shop  at  the 
Fishkill  Correctional  Facility. 

In  his  lawsuit,  Santos  alleged  that  on 
August  21,  1998,  he  injured  his  right  wrist, 
elbow  and  shoulder  while  spray-painting 
a bed  frame  in  the  prison  paint  shop.  The 
bed  frame  was  hooked  to  an  angle  iron,  a 
7-foot-long  hoisting  device  weighing  80 
to  90  pounds.  As  Santos  knelt  on  the 
ground  painting  the  bed  frame,  the  hook 
snapped,  causing  the  angle  iron  and  the 
bed  frame  to  fall  on  him.  Santos  was  treated 


in  the  prison  infirmary  and  assigned  to  light 
duty. 

Santos  claimed  that  he  suffered  linger- 
ing elbow  pain  that  had  to  be  treated  with 
analgesics.  He  further  claimed  that  Iris  elbow 
hurt  when  he  used  it  and  during  damp  weather. 

Santos  provided  expert  testimony  from 
chiropractor  Thomas  Spiridellis  to  support 
his  claim.  Spiridellis  opined  that  Santos’  el- 
bow pain  was  likely  permanent,  that  his  ability 
to  perform  daily  tasks  without  pain  was  lim- 
ited, and  that  Santos  suffered  a 50% 
range-of-motion  loss  in  his  wrist  and  reduced 
movement  of  his  elbow-joint  and  shoulder. 

Santos’  expert  engineer,  Daniel  S. 
Burdett,  P.E.,  testified  that  because  the  angle 


iron  was  improperly  designed  and  built,  and 
because  the  state  failed  to  adequately  main- 
tain it,  the  workplace  was  unsafe. 

The  state  was  prohibited  from  introduc- 
ing any  evidence  regarding  the  angle  iron’s 
condition  prior  to  the  accident,  or  from  intro- 
ducing expert  testimony  to  counter  Santos’ 
claims  regarding  the  angle  iron,  because  it 
destroyed  the  device  prior  to  trial. 

Accordingly,  the  court  determined  that 
the  state  had  not  taken  reasonable  measures 
to  ensure  a reasonably  safe  work  environ- 
ment. Santos  was  awarded  a total  of  $30,000 
for  his  personal  injury  ($20,000  for  past  pain 
and  suffering,  $ 1 0,000  for  future  pain  and  suf- 
fering) plus  interest  from  the  decision  date. 
The  court  further  held  that  pursuant  to  Court 
of  Claims  Act  ll-a(2),  Santos  was  entitled  to 
recover  his  filing  fee. 

Santos  was  represented  by  Gary  E.  Divis 
and  John  D.B.  Lewis,  both  of  New  York,  New 
York.  See:  Santos  v.  State  of  New  York,  Court  of 
Claims,  White  Plains,  Case  No.  102473.  p| 

Source:  VerdictSearch,  New  York  Reporter 
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Austin,  Texas,  Settles  Wrongful  Conviction 
Suit  for  $9  Million 

by  Matthew  T.  Clarke 


On  July  17, 2003,  the  City  of  Austin, 
Texas  settled  for  $9  million  a suit 
brought  by  the  guardian  of  a wrongfully 
convicted  Texas  prisoner. 

Richard  Danziger,  3 1,  a wrongfully  con- 
victed Texas  state  prisoner,  spent  12  years  in 
prison  for  a rape-murder  he  didn’t  commit.  In 
1988,  a woman  was  raped  and  murdered  at  a 
Pizza  Hut  in  Austin.  Danziger  and  Chris  Ochoa 
worked  at  other  Austin  Pizza  Huts.  Suspicion 
focused  on  them  when  several  weeks  after  the 
murder  they  appeared  at  the  crime  scene  act- 
ing oddly  and  toasting  the  victim’s  memory. 

Under  police  questioning,  Ochoa  con- 
fessed to  the  murders  and  implicated 
Danziger.  Danziger  maintained  his  inno- 
cence, but  was  convicted  and  sentenced  to 
life  in  prison  in  1990.  In  1996,  Texas  state 
prisoner  Achim  Marino  began  writing  letters 
to  the  Austin  police,  DA,  and  eventually  then 
governor  George  W.  Bush,  confessing  to  the 
murder  and  stating  that  evidence  of  the  crime 
could  be  found  at  his  mother’s  house.  Texas 
officials  ignored  Marino  for  years.  Ochoa 
didn’t  recant  his  confession  until  2000.  Aus- 
tin police  finally  stopped  by  Marino’s 
mother’s  house  and  picked  up  the  murder 
weapon  and  a Pizza  Hut  bank  bag  Marino 
had  stashed  there.  However,  they  didn’t 
have  to  tell  Danziger  or  his  attorney  about  it. 
Two  years  later,  after  the  Wisconsin  Inno- 
cence Project  became  involved  and  DNA 
testing  showed  Marino  was  the  murderer, 
Danziger  and  Ochoa  were  released.  [PLN, 
July  2003,  p.  I], 

On  February  27,  1991  while  in  prison, 
Danziger  was  kicked  in  the  head  by  another 
prisoner,  resulting  in  a subdural  hematoma 
requiring  surgical  removal  of  part  of  his  brain. 
His  sister,  Barbara  Oakley,  is  his  legal  guard- 
ian and  care  provider.  She  initiated  a suit  for 
Danziger  under  42  U.S.C.  § 1983  against  the 
city  of  Austin,  police  detectives  Hector 
Palanco,  Bruce  Boardman  and  Edward 
Balagia,  police  captain  Bruce  Mills,  Police 
Chief  James  Everett,  the  Texas  Department 
of  Criminal  Justice  MCA)),  and  unnamed 
“John  Doe”  Austin  city  officials,  alleging 
violations  ofDanziger’s  civil  rights.  Danziger 
was  represented  by  Austin  attorneys  Scott 
Ozmun  and  Jeff  Edwards.  The  complaint  filed 
with  the  federal  district  court  alleged  that 
police  coerced  and  concocted  Ochoa’s  con- 
fession and  threatened  Danziger’s  alibi 
witness  if  she  testified  in  his  favor.  It  also 


alleged  the  Austin  police  and  D.A.  failed  to 
inform  Danziger  of  Marino’s  confession  or 
the  evidence  they  recovered  because  of  it. 

Danziger  claimed  pain  and  suffering 
from  imprisonment  between  November  15, 
1988,  and  February  6,  2002,  and  physical, 
psychological,  and  emotional  trauma  from 
the  brain  injury  and  resultant  seizures  for 
which  he  requires  24-hour  care.  He  is  ex- 
pected to  incur  $5  million  in  lifetime  medical 
expenses  due  to  the  brain  injury. 

TDCJ  is  a defendant  in  a separate  ac- 
tion in  Travis  County  (TX)  probate  court  and 
was  dismissed  from  this  case  without  preju- 
dice inApril2003.  On  July  17, 2003,  the  Austin 
City  Council  approved  a $9  million  settle- 
ment which  had  been  reached  in  mediation. 
Barbara  Oakley  for  Danziger  v.  City  of  Aus- 
tin, USDC  WD  TX,  Case  No. 
A-02-CA-7 1 1 - JN. 

In  late  November,  2003,  the  Austin  City 
Council  approved  a $5.3  million  settlement 
for  Ochoa.  Initially  reluctant  to  settle  the  suit 
because  Ochoa  had  confessed  to  the  mur- 
der, the  city  council  reconsidered  due  to 
concerns  about  how  the  confession  was  ob- 
tained. “There  was  concern  that  more  false 
confessions  might  come  to  light,”  said  Ochoa’s 
lawyer,  Bill  Allison.  A homicide  detective  in- 
volved in  obtaining  Ochoa’s  confession  was 
later  fired  for  alleged  coercion  and  mistreat- 
ment of  suspects,  but  later  rehired  and  allowed 
to  retire  after  he  won  a lawsuit  against  Austin. 
Ochoa  is  now  a first  year  law  student  at  the 
University  of  Wisconsin.  The  University’s 
Wisconsin  Innocence  Project  was  instrumen- 
tal in  proving  Danziger’s  and  Ochoa’s 
innocence.  Part  of  the  settlement  requires 
$500,000  of  Ochoa’s  damages  to  go  to 
Danziger.  “I  am  sorry,  1 feel  guilty  about  what 
happened  to  Richard  Danziger,”  Said  Ochoa. 
“I  feel  very  bad  for  not  having  had  the  cour- 
age to  stand  up  to  the  police.” 

Source:  VerdictSearch,  Texas  Reporter,  Dal- 
las Morning  NEws. 
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Idaho  Incompetence  Delays  Prisoners’  Release, 
Taxpayers  Foot  The  Bill 

by  Michael  Rigby 


Idaho  prisoners  check  in  but  they 
don’t  check  out — and  it’s  costing  tax- 
payers thousands.  That’s  the  criticism  being 
hurled  at  the  Idaho  parole  commission  and 
the  state  Department  of  Corrections  (DOC) 
for  unnecessarily  holding  prisoners  past 
their  approved  parole  dates. 

At  any  given  time,  hundreds  of  state 
prisoners  are  being  needlessly  held  past  their 
parole  dates.  According  to  public  records, 
during  each  month  from  September  2002 
throughAugust  2003,  an  average  of 233  pris- 
oners languished  past  their  parole  dates, 
with  a high  of 279  in  June  2003.  In  October 
2003  the  number  was  245,  said  Department 
of  Correction  Director  Tom  Beauclair. 

These  prisoners  can  be  held  for  any 
number  of  reasons,  including  their  inability 
to  pay  a $500  bond,  not  completing  a re- 
quired substance  abuse  treatment  program, 
and  failure  to  locate  suitable  treatment  facili- 
ties for  sex  offenders. 

For  states  facing  huge  budget  deficits, 
so  called  pay-to-stay  programs  have  become 
all  the  rage.  But  Idaho  lawmakers  have  added 
a new  twist — pay  to  get  out.  A cockamamie 
legislative  scheme  requires  prisoners  parol- 
ing out  of  state  to  post  a $500  bond  before 
being  released.  The  bond  is  necessary,  says 
executive  director  of  the  Commission  of  Par- 
dons and  Paroles,  Olivia  Craven,  because 
the  commission  cannot  afford  the  $2,000  to 
$3,000  it  costs  for  extradition  should  the  pa- 
rolee violate  parole  and  have  to  be  returned 
to  Idaho.  The  flaw  in  this  logic  should  be 
obvious.  At  an  imprisonment  cost  of  $50.23 
per  day  per  prisoner,  the  expense  of  unnec- 
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essary  incarceration  quickly  outweighs  any 
potential  savings. 

For  example,  prisoner  Elijah  Anderson 
had  his  parole  to  Texas  delayed  for  four 
months  while  he  scrounged  up  the  $500 
bond.  Another  prisoner,  Christopher 
Lefavour,  who  faced  charges  in  Oregon  upon 
his  release,  had  his  parole  delayed  for  at  least 
6 months  in  2003  because  he  couldn’t  pay 
the  bond.  Taxpayer  cost  for  needlessly  im- 
prisoning Anderson  and  Lefavour  while  they 
gathered  the  bond  money:  $ 13,500. 

An  exception  to  the  statute  allows  the 
bond  to  be  waived  for  indigent  prisoners. 
But  amazingly,  even  top  prison  officials  were 
oblivious  of  the  provision  until  it  was 
brought  to  their  attention  by  a local  news- 
paper. After  the  exposure,  the  DOC  and  the 
parole  commission  quickly  reached  a tenta- 
tive agreement  in  October  2003  allowing  the 
bond  to  be  waived  for  cash-strapped  pris- 
oners, including  Lefavour. 

A lack  of  communication  between  the 
parole  commission  and  the  DOC  can  further 
hinder  release.  A case  in  point  is  Mary 
Schenck.  After  reviewing  Schenck’s  case  in 
2002,  the  parole  commission  set  a parole  date 
of  September  9, 2003,  with  the  condition  she 
first  complete  a substance  abuse  treatment 
program.  The  DOC,  however,  transferred 
Schenck  to  another  prison  before  she  could 
complete  the  program.  Her  parole  date  came 
and  went. 

Parole  and  DOC  officials  blamed  each 
other,  and  even  Schenck,  for  the  mix  up.  “It 
appears  she’s  been  ready  to  go,”  said  DOC 
parole  coordinator  Lorie  Brisbon  in  mid  Sep- 
tember. “She  should  have  been  released  on 
the  ninth,  so  it  seems  [the  parole  commis- 
sioners] have  their  own  issues  for  not 
getting  things  done  on  time.  They’re  not 
blameless  in  this.” 

But  parole  commissioners  faulted  the 
DOC  saying  it  didn’t  do  enough  to  get  pris- 
oners into  treatment  programs  or  to  prepare 
them  for  parole  hearings.  Absurdly,  Craven 
also  blamed  Schenck,  saying  that  she  too 
was  responsible  for  the  foul  up  because  she 
knew  what  the  commission  required  of  her. 

On  October  23, 2003,  in  a sudden  change 
of  heart  (possibly  resulting  from  the  media 
scrutiny  surrounding  Schenck’s  case)  the  pa- 
role commission  relented,  agreeing  to  release 
Schenck,  even  though  she  had  not  completed 
the  substance  abuse  treatment  program.  The 


delay  “is  no  fault  of  your  own,”  Commissioner 
Del  Ray  Holm  admitted  to  Schenck. 

Sex  offenders  experience  the  biggest 
parole  delays.  In  fact,  it  appears  some  may 
never  taste  freedom  again.  Dennis  Slaugh- 
ter, a.  convicted  rapist  serving  a life  sentence, 
was  granted  parole  in  April  1996  on  the  con- 
dition that  he  parole  to  a secure  sex  offender 
treatment  facility.  But  Slaughter,  59,  can’t  find 
one  to  accept  him,  and  the  DOC  is  unwilling 
to  help.  “[Y]ou  can’t  do  the  impossible,”  said 
Beauclair,  referring  to  the  difficulty  of  plac- 
ing sex  offenders  such  as  Slaughter. 
However,  requesting  the  impossible  does 
not  appear  to  be  a problem. 

“I’ve  done  everything  that  they’ve  asked 
me  to  do,  even  some  that  wasn’t  asked,”  said 
Slaughter.  “It  just  seems  like  when  you’ve  got 
a sex  offense,  you’re  a pariah.”  As  of  October 
2003,  the  state  had  spent  roughly  $136,000 
keeping  Slaughter  imprisoned  needlessly. 

The  parole  of  another  sex  offender,  Wil- 
liam Marvin,  has  also  been  held  up  for  years. 
Marvin,  who  in  1995  received  a 3 to  10  year 
sentence  for  molesting  an  underage  boy,  was 
granted  parole  in  1998.  Yet,  his  parole  ap- 
pears stalled  and  he  doesn’t  know  why. 
“That’s  something  that  me  and  my  family 
have  asked  over  and  over,”  he  said.  “I  pretty 
much  got  shafted.”  And  so,  it  would  seem, 
have  the  taxpayers  who  are  spending  more 
than  $ 1 8,000  a year  to  keep  Marvin  in  prison. 

Some  state  legislators  think  a sinister 
motive  might  lurk  behind  the  parole  delays. 
“[Tjhere’s  a desire  on  the  part  of  the  [DOC] 
to  maintain  folks  incarcerated,”  said  Senate 
Finance  Chairman  Dean  Cameron,  adding 
that  the  DOC  concentrates  more  on  building 
prisons  than  on  releasing  prisoners. 

The  numbers  seem  to  bear  this  out.  From 
a budget  of  $41  million  in  1993,  the  Idaho 
DOC ’s  operating  costs  ballooned  to  $ 1 25  mil- 
lion in  2003.  The  2003  prison  population  of 
roughly  5,820  is  double  what  it  was  in  1 997. 

But  some  politicians  may  be  catching 
on  to  the  game.  On  January  20,  2004,  The 
Idaho  Statesman  reported  that  Governor 
Dirk  Kempthorne  recommended  that  the 
state  Legislature  deny  a request  from  DOC 
Director  Beauclair  for  14  additional  parole 
and  probation  officers  and  more  than  $ 1 mil- 
lion to  supervise  an  alleged  influx  of  parolees 
and  probationers. 

Source:  The  Idaho  Statesman 
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California  Prison  Guard  Union 
Scandal  Goes  Public 

by  Woody  Morgan 


The  current  leadership  of  the  Cali- 
fornia Correctional  Peace  Officers 
Association  has  charged  1 0 current  and  former 
leadership  members  with  wrongdoing. 

In  internal  documents  received  by  the 
Lassen  County  Times,  current  President  Mike 
DeWitt  of  the  local  CCPOA  said  both  Mark 
Viale  and  Andrew  Wellborn,  past  president 
and  vice-president  are  guilty  of  “utilizing 
misappropriated  funds  for  political  gain  - 
large  donations  were  made  on  multiple  oc- 
casions to  local  charitable  organizations  that 
possess  the  ability  to  directly  influence  lo- 
cal politics.”  According  to  CCPOA  bylaws 
both  Viale  and  Wellborn  are  in  violation  of 
Chapter  12. 

DeWitt  and  the  local  chapter  also  claim 
both  Viale  and  Wellborn  are  guilty  of  “Sup- 
porting political  candidates  with  authority 
from  HDSP-CCC  Political  Action  Committee 
under  Mr.  Viale ’s  direction.” 

Specifically  DeWitt  said  in  a letter  to 
Perry  Speth,  secretary  of  the  CCPOA  head- 
quarters in  Sacramento,  “It  should  be  noted 
that  Mr.  Viale’s  and  Mr.  Wellborn’s  choice  of 
donations  and  professed  support  may  have 
been  influenced  by  the  personal  political 
aspirations  and  the  promise  of  support  in 
best  ‘quid  pro  quo’  fashion.” 

DeWitt  claims  donations  to  District  At- 
torney Bob  Bums  were  politically  motivated 
and  Viale’s  appointment  to  the  Lassen  County 
Grand  Jury  is  evidence  of  political  cronyism. 

Both  Burns  and  Superior  Court  Judge 
Stephen  Bradbury  deny  any  appearance  of 
impropriety  as  do  both  Viale  and  Wellborn 
named  by  DeWitt.  DeWitt  said,  “I  don’t  have 
any  political  ambitions.  Lassen  County  is  my 
home  and  I am  not  going  away.  1 have  been 
living  here  26  years.” 

Wellborn,  who  is  mounting  a defense 
to  be  presented  at  a meeting  of  the  CCPOA 
local  chapter  on  June  29  said  the  charges 
“are  ridiculous.” 

DeWitt  said  the  contributions  to  Burns 
constituted  a “conflict  of  interest  no  matter 
if  the  donation  was$l  or  $15,000.” 

DeWitt  claims  Burns  was  given  $ 1 5,000 
but  both  Burns  and  Wellborn  said  the  dona- 
tion was  for  $7,500.  Two  checks  to  the 
candidate  were  written.  In  the  official  CCPOA 
ledger  it  appears  $ 1 5,000  was  given  to  Burns. 

“I  only  received  $7,500,”  said  Burns.  “The 
first  check  was  lost  so  they  issued  a second 
check.  That  is  documented.  I am  pleased  to 


have  the  support  of  CCPOA,  but  1 think  they 
should  stop  fighting  among  themselves.” 

The  CCPOA  also  endorsed  then  donated 
to  the  campaign  of  Lassen  County  Sheriff  Bill 
Freitas  a total  of  $2,500  along  with  giving  $3,000 
to  District  5 Supervisor  Jack  Hanson. 

Wellborn  said  when  High  Desert  Prison 
opened  in  1995,  it  was  perceived  by  the  mem- 
bers of  CCPOA  that  residents  didn’t  like  the 
idea  of  a new  prison  coming  in. 

“That  was  our  driving  force,”  said  Well- 
born. “To  introduce  ourselves  to  the 
community.  We’re  here  and  we  are  going  to  be 
a vital  part  of  this  community  in  a lot  of  areas. 
“But  the  gain  part  of  this  was  us  volunteering 
our  time  if  you  want  to  call  that  gain.” 

Wellborn  said  donations  were  made  to 
candidates  and  to  local  civic  organizations 
to  enhance  scholarships  to  whatever  indi- 
viduals the  organizations  chose  to  honor. 

Wellborn  denied  getting  political  favor 
from  Bradbury  even  though  he  was  ap- 
pointed by  Bradbury  to  sit  on  the  Juvenile 
Justice  Commission.  “There  is  absolutely  no 
basis  to  any  suggestion  of  under-handed 
activity  going  on,”  Bradbury  said. 

“This  is  nothing  more  than  a political 
fight  between  members  of  the  CCPOA,”  Well- 
born said.  “I  am  standing  behind  the  mission 
statement  we  ran  on.  Making  a positive  dif- 
ference in  our  community  is  the  goal  of 
CCPOA.  We  proudly  represent  the  officers 
from  High  Desert  and  CCC  who  contribute 
their  time  and  efforts  to  benefit  local  youth 
activities,  sports  and  academics.  CCPOA  is 
committed  to  working  with  Lassen  County.” 

DeWitt  said  the  CCPOAmeeting  on  June 
29  will  be  open  to  the  public.  “All  1 want  is 
the  truth  to  come  out,”  DeWitt  said. 

Charges  were  also  brought  by  DeWitt 
against  Rich  Planer,  Brian  Wilbur,  Mike 
Sanchez,  Steve  White,  Mike  Armstrong, 
Rhonda  Gore,  Larry  Runyon  and  Richard 
Baughman  who  either  are  current  CCPOA 
board  members  or  ex-board  members. 

This  article  is  reprinted  with  permission  of 
the  Lassen  County  Times.  It  was  originally 
published  in  the  June  15,  2004,  edition  of 
the  paper. 
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Supreme  Court  Justice  Criticized  Over  No 
Recording  Policy,  Federal  Agent’s  Actions 


U.S.  Supreme  Court  Justice  Antonin 
Scalia’s  longstanding  policy  of 
prohibiting  audio  and  video  recordings  of 
his  remarks  came  back  to  haunt  him  on  April 
7, 2004,  when  an  over  zealous  Federal  Deputy 
Marshall  assigned  to  protect  the  justice  or- 
dered two  journalists  to  erase  recordings 
they  were  making  of  his  speech  to  Missis- 
sippi high  school  students.  The  incident 
prompted  outrage  from  local  journalists  and 
written  apologies  from  Scalia. 

As  Scalia  was  delivering  a lecture  on 
the  Constitution  to  students  at  the  Presby- 
terian Christian  High  School  in  Hattiesburg, 
Deputy  U.S.  Marshall  Melanie  Rube  noticed 
two  journalists  in  the  front  row  recording 
the  speech.  Rube  confronted  the  two  and, 
citing  Scalia’s  constitutionally  questionable 
policy,  demanded  they  erase  their  record- 
ings. 

When  Associated  Press  reporter  Denise 
Crones  refused,  Rube  confiscated  her  digi- 
tal recorder.  Rube  erased  the  recording  after 
the  cowed  Crones  explained  how  to  operate 
the  machine.  Rube  then  demanded 
Hattiesburg  American  reporter  Antoinett 


Konz  relinquish  a cassette  tape,  which  Rube 
erased  and  returned  after  the  event. 

The  recordings  were  not  meant  for 
broadcast  or  publication.  Print  reporters  sim- 
ply make  recordings  to  ensure  the  accuracy 
of  their  quotes,  “and  that’s  what  I was  doing 
that  day,”  said  Konz. 

Protests  from  local  journalists  came 
quickly.  “I  find  it  very  curious  where  a Su- 
preme Court  justice  spends  an  significant 
amount  of  time  talking  about  the  Constitu- 
tion, he  seems  to  omit  the  part  about  freedom 
of  the  press,”  said  the  American’s  executive 
editor,  Jon.  Broadbooks.  “What  authority 
does  the  marshal  service  have  to  try  to  con- 
fiscate reporters’  tape  recorders?” 

Scalia  apologized  to  Drones  and  Konz 
for  the  incident  but  refuses  to  take  responsi- 
bility. In  an  April  9 letter  to  the  Reporters 
Committee  for  Freedom  of  the  Press,  which 
also  protested  Rube’s  actions,  Scalia  wrote 
that  “the  action  was  not  taken  at  my  direc- 
tion. J was  as  upset  as  you  were.”  Scalia  also 
made  the  ludicrous  assertion  that  he  was 
powerless  to  “direct  security  personnel  not 
to  confiscate  recordings.” 


In  light  of  the  imbroglio,  Scalia  said 
he  would  change  his  policy  “so  as  to  per- 
mit recording  for  use  of  the  print  media” 
in  order  to  ensure  accurate  reporting.  Even 
so,  Scalia  implied  that  his  ban  on  record- 
ings by  the  broadcast  media  would  remain 
in  effect. 

Barbara  Cochran,  president  of  the  Ra- 
dio-Television News  Directors  Association, 
decried  the  implicit  unfairness  of  that  dis- 
tinction. “There  is  no  legal  basis  for  such 
discrimination,”  wrote  Cochran  in  an  April 
12  letter  to  Scalia.  “To  exclude  television  cam- 
eras and  audio  recording  is  the  equivalent 
of  taldng  away  pencil  and  paper  from  print 
reporters.” 

Frank  Fisher,  Mississippi  bureau  chief 
for  the  Associated  Press  said  Scalia’s  appar- 
ent apology  to  Crones  indicated  progress, 
but  he  was  still  concerned  about  Scalia’s  dis- 
criminatory treatment  of  the  broadcast  press. 
“The  First  Amendment  covers  all  ofus,”  said 
Fisher.  p| 

Sources:  nytimes.com,  washingtonpost.com, 
CNN.com 


Prisoner  Shot  Dead  by  Guard  in  California  Prison  Riot 


One  prisoner  was  shot  dead  and  four 
others  received  wounds  requiring 
outside  hospitalization,  in  a 20  minute  riot 
an  October  12, 2003  at  Facility  “B”  of  Pleas- 
ant Valley  State  Prison  (PVSP),  a 5,000  man 
prison  in  Coalinga,  California. 

The  evening  melee  occurred  in  a recre- 
ation yard  between  40  Mexican  nationals  and 
10  “Southern”  Hispanic  prisoners.  Others  in 
the  dining  hall  could  see  the  fight,  encour- 
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aging  another  250  to  riot  there  and  in  a gym- 
nasium [being  used  as  a 250  man  Level  III 
lifer  dorm]. 

The  prisoner  whose  life  was  said  to 
have  been  in  danger  in  the  yard  walked  away 
with  bruises.  But  his  assailant,  28  year-old 
Alejandro  Enriquez  ofWhittier,  California  - 
serving  15  years-life  for  second  degree  mur- 
der - did  not.  He  took  one  round  in  the  chest 
from  a Mini- 14  rifle  in  the  tower  and  died  on 
the  spot. 

PVSP  spokesman  Lt.  Paul  Sanchez 
stated  that  standard  protocol  had  been  fol- 
lowed after  Enriquez  allegedly  refused 
repeated  warnings  to  cease  fighting  - con- 
tinuing to  pummel  the  other  prisoner  even 
after  guards  fired  five  rounds  of  non-lethal 
wood  blocks,  followed  by  a live  Mini- 14 
“warning”  round. 

But  a prisoner  administrator- who  asked 
not  to  be  named,  to  protect  against  job  re- 
taliation - said  that  the  fact  that  the  victim 
was  not  badly  injured  raises  serious  ques- 
tions about  the  shooting.  “Our  shooting 
policy  is  quite  clear.  You  don’t  fire  a deadly 
round  to  stop  a fight  unless  you’re  darn 
sure  an  inmate  is  about  to  be  killed.”  No 


prisoner  weapons  were  found  in  the  yard, 
although  some  were  found  in  the  dining  hall 
and  gym,  according  to  California  Depart- 
ment of  Corrections  (CDC)  spokesperson 
Margot  Bach. 

Enriquez  was  killed  close  to  the  spot 
where  PVSP  guards  shot  Octavio  Orozco  to 
death  in  1998.  There,  a ranking  PVSP  admin- 
istrator had  publicly  conceded  that  Orozco’s 
death  was  the  result  of  a grave  miscalcula- 
tion by  a guard.  Orozco’s  family  later  settled 
a wrongful  death  lawsuit  for  $600,000. 
Orozco,  a drug  dealer,  was  one  of  39  prison- 
ers to  die  statewide  during  the  1990’s  as  a 
result  of  the  controversial  practice  of  shoot- 
ing prisoners  engaged  in  fist  fights.  As  a 
result  of  suits  and  investigations,  the  policy 
on  using  deadly  force  was  changed.  Now,  a 
live  Mini- 14  round  is  only  authorized  to  pre- 
vent an  escape  or  to  stop  catastrophic 
injuries  to  staff  or  other  prisoners. 

Enriquez’  death  is  being  investigated  by 
both  the  Fresno  County  Sheriff’s  office  and 
by  CDC. 

Sources:  Fresno  Bee;  Los  Angeles  Times; 
Coalinga  Sentinel  Reporter 


September  2004 


32 


Prison  Legal  News 


California  Changes  Policies  for  Prison  Gangs 
and  Security  Housing  Units 


Major  changes  to  prison  gang  man- 
agement policies  and  the  use  of 
security  housing  units  (SHU’s)  or  super- 
maximum prisons  are  expected  in  California 
prisons  due  to  the  settlement  of  a lawsuit 
brought  by  a California  prisoner.  The  settle- 
ment requires  substantial  modifications  in 
the  procedures  used  by  prison  officials  when 
placing  and  retaining  prisoners  whose  al- 
leged gang  membership  results  in  indefinite 
confinement  in  a SHU. 

California  houses  nearly  4,000  prison- 
ers in  its  four  super-maximum  SHU  prisons 
located  at  Pelican  Bay  State  Prison,  Corcoran 
State  Prison,  California  Correction  Institu- 
tion at  Tehachapi,  and  Valley  State  Prison 
for  Women.  Most  super-max  prisoners  are 
housed  in  the  SHU  based  upon  prison  offi- 
cials labeling  or  “validating”  prisoners  as 
members  or  associates  of  prison  gangs.  The 
label  or  validation  of  a prisoner  as  a prison 
gang  member  is  often  based  on  innocuous 
evidence  that  a prisoner  conversed  or  asso- 
ciated with  a prison  gang  member  regardless 
of  the  content  or  reason  for  the  association. 
In  fact,  California  routinely  placed  prisoners 
in  solitary  confinement  in  the  SHU’s  based 
on  such  things  as  inmates  sending  “get-well” 
greeting  cards,  prisoners  exercising  together, 
drawings  of  Chicano  art,  or  an  address  found 
in  prisoner  address  books.  While  such  acts 
were  neither  criminal  nor  unlawful,  Califor- 
nia prison  officials  relied  on  such  evidence 
to  label  prisoners  as  prison  gang  members 
resulting  in  long-term,  indeterminate  confine- 
ment in  the  SHU’s. 

Now,  under  a settlement  reached  with 
California  prison  officials,  major  changes  are 
underway  to  re-write  the  policies  and  state 
regulations  concerning  the  labeling  of  pris- 
oners as  gang  members  and  their  subsequent 
placement  in  the  SHU’s.  First,  the  settle- 
ment calls  for  disclosure  of  the  evidence 
prison  officials  rely  on  as  the  basis  for  the 
prison  gang  label.  Prior  to  the  settlement, 
prisoners  often  learned  of  the  evidence  as- 
sembled and  considered  as  indicative  of  their 
membership  in  a prison  gang  well-after  the 
decision  to  place  the  prisoner  in  a SHU.  Pris- 
oners also  will  now  get  an  opportunity  for 
personally  refute  the  evidence  relied  upon 
to  label  them  a member  of  a prison  gang. 

In  addition,  significant  changes  to  the 
methods  of  prison  gang  identification  will 
require  prison  officials  to  record  an 


by  Charles  F.A.  Carbone,  Esq. 

“articulable  basis”  that  prisoners  are  engag- 
ing in  criminal  or  unlawful  acts  on  behalf  of  a 
prison  gang.  Formerly,  prison  officials  were 
not  required  to  document  why  associations 
— such  as  two  prisoners  seen  talking  on  a 
prison  yard  or  in  a prison  law  library  — were 
indications  of  membership  in  a prison  gang. 
Prison  officials  also  can  no  longer  rely  on 
confidential  informants  - like  prison  snitches 
or  gang  drop-outs  - unless  the  informants 
can  detail  the  exact  nature  of  the  prisoner’s 
involvement  in  the  gang.  Confidential 
sources  can  no  longer  use  hearsay  evidence 
as  well,  and  any  one  incident  of  gang  activ- 
ity may  only  count  as  one  item  of  evidence 
even  though  it  may  be  reported  by  multiple 
sources.  Lastly,  prison  officials  now  are  re- 
quired to  find  that  prisoners  are  active 
participants  in  the  prison  gang  via  periodic 
180  day  classification  re- 
views. The  settlement  is 
expected  to  keep  hun- 
dreds of  prisoners  out  of 
the  SHUs  who  would 
otherwise  be  subject  to 
the  state  regulations 
governing  the  SHUs  that 
were  legally  challenged 
on  constitutional 
grounds  as  being  vague 
and  overbroad. 

Commenting  on  the 
settlement  outcome,  “It  is 
inhumane  to  indefinitely 
house  a prisoner  in  soli- 
tary confinement  based 
upon  the  prisoner’s  mere 
association  with  the 
wrong  people  instead  of 
the  prisoner’s  involve- 
ment in  gang  activities” 
according  to  lawyer  Joy 
Kruse,  Esq.  who  repre- 
sented the  plaintiff  in  the 
case.  “Today’s  settle- 
ment ensures  that 
prisoners  who  are  labeled 
gang  members  by  pris- 
oner infonnants  or  guards 
are  not  subjected  to  soli- 
tary confinement  without 
corroborating  evidence 
that  the  prisoner  is  per- 
mitted to  review  and 
challenge.” 


The  case  - Castillo  v.  Alameida,  Jr.,  No. 
94-2874  - was  brought  by  jailhouse  lawyer 
and  prisoner  Steve  M.  Castillo  who  litigated 
the  case  along  with  his  counsel  for  over  9 
years.  Castillo  charged  that  prison  officials 
violated  his  First  Amendment  rights  with 
vague  and  overbroad  gang  management 
regulations  that  were  used  by  prison  offi- 
cials to  retaliate  against  Castillo  for  his 
jailhouse  lawyering.  Serving  as  counsel  for 
Mr.  Castillo,  and  representing  him  pro  bono, 
were  the  non-profit  advocacy  group  Charles 
Carbone,  Esq.  of  San  Francisco’s  California 
Prison  Focus  and  James  Finberg  Joy  A. 
Kruse  of  Lieff  Cabraser  Heimann  Bernstein, 
LLP.  The  case  is  Castillo  v.  Alameida,  Jr. , 
Case  No.  94-2874  in  U.S.  District  Court  for 
the  Northern  District  of  California  and  was 
filed  in  1994.  ^ 
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Survivors  of  Prisoner  Killed  in  Texas 
County  Jail  Awarded  $2,500,000 


On  May  20,  2003,  a state  district 
court  in  El  Paso,  Texas,  awarded  $2.5 
million  in  damages  plus  attorney  fees  and  court 
costs  of  $393,518  to  the  surviving  spouse, 
daughter  and  estate  of  a man  who  died  while 
imprisoned  in  the  El  Paso  County  Jail. 

Eduardo  Miranda,  a 3 3 -year-old  physi- 
cian from  Mexico,  was  arrested  by  El  Paso 
police  in  February  1997  on  an  outstanding 
warrant  for  driving  while  intoxicated. 
Miranda  suffered  from  a seizure  disorder 
which  he  controlled  with  daily  medication. 
Three  days  after  his  arrest,  Miranda  died 
while  being  restrained  by  jailers. 

Miranda’s  widow,  Jessie  Dorado,  sued 
the  county  on  behalf  of  herself,  Miranda’s 
estate,  and  the  couple’s  8-month  old  daugh- 
ter, Brianna  Alexis  Miranda  (collectively 
“plaintiffs”),  alleging  the  county  was  negli- 
gent and  that  it  was  deliberately  indifferent 
to  Miranda’s  serious  medical  needs  in  viola- 
tion of 42  U.S.C.  § 1983.  Plaintiffs  also  claimed 
that  emergencies  were  handled  by  licensed 
vocational  nurses  because  a doctor  and  reg- 
istered nurse  were  not  present  often  enough 
and  that  the  county  tried  to  save  money  by 
restricting  prisoner  medical  care. 

At  trial,  plaintiffs  argued  that  Miranda 
suffocated  while  being  held  face  down  dur- 
ing a seizure  because  jailers  mistook  the 
seizure  for  combative  behavior.  Plaintiffs’ 
expert,  Glenn  G.  Johnson,  M.D.,  testified  that 
Miranda  died  from  positional  asphyxia,  sup- 
porting plaintiffs’  argument.  Plaintiffs  further 
contended  that  jail  and  medical  personnel 
refused  to  give  Miranda  his  seizure  medica- 
tion, which  they  had  confiscated,  despite 
pleas  from  his  wife  and  bail  bondsman. 

The  county  alleged  that  upon  arriving  at 
the  jail,  Miranda  denied  taking  any  medica- 
tion. They  further  alleged  that  the  following 
day  Miranda  told  jail  personnel  that  he  took  2 
mg  of  Ativan  daily  to  control  seizures,  which 
he  was  then  given.  (Dorado  testified  that 
Miranda  took  a daily  dose  of  12  to  16  milli- 
grams of  Ativan.)  Additionally,  the  county’s 
expert  testified  that  Miranda  died  not  from 
positional  asphyxia,  but  from  cardio-respi- 
ratory  arrest  during  an  epileptic  seizure. 

The  jury  concluded  that  the  county  was 
deliberately  indifferent  to  Miranda’s  serious 
medical  needs  and  that  this  violation  of  his 
civil  rights  resulted  from  a policy,  practice, 
or  custom  maintained  or  adopted  by  the 
county.  They  further  held  that  only  Miranda 
was  negligent. 
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Dorado  was  awarded  a total  of  $1  mil- 
lion in  damages:  $50,000  each  for  past  and 
future  loss  of  society  companionship; 
$50,000  each  for  past  and  future  loss  of  con- 
sortium; $200,000  for  past  mental  anguish; 
$300,000  for  future  mental  anguish;  $68,000 
for  past  pecuniary  loss;  and  $232,000  for  fu- 
ture pecuniary  loss. 

Brianna  was  awarded  $1.5  million  in  dam- 
ages: $100,000  each  for  past  and  future  loss 
of  society  companionship;  $300,000  forpast 
mental  anguish;  $700,000  for  future  mental 
anguish;  $60,000  for  past  pecuniary  loss;  and 
$240,000  for  future  pecuniary  loss. 


The  Tenth  Circuit  court  of  appeals 
held  that  an  amended  complaint  filed 
to  change  the  names  of  John  Doe  defendants 
did  not  related  back  to  the  original  complaint 
for  statute  of  limitations  purposes.  The  court 
also  refused  to  apply  equitable  tolling. 

Jonathan  Garrett,  a federal  prisoner  in 
Colorado,  filed  suit  pursuant  to  Bivens  vs. 
Six  Unknown  Named  Agents  of  the  Federal 
Bureau  of  Narcotics,  403  U.S.  388  (1971) 
naming  federal  Bureau  of  Prisons  (BOP)  Di- 
rector Kathleen  Hawk  and  ten  “John  Does” 
who  were  BOP  guards  whose  names  were 
not  known  to  Garrett.  The  complaint  alleged 
excessive  use  of  force  and  denial  of  medical 
treatment  by  BOP  personnel.  The  district 
court  dismissed  the  complaint  for  failure  to 
exhaust  administrative  remedies.  As  reported 
in  the  Oct.  1998  PLN,  the  Tenth  Circuit  re- 
versed the  dismissal  and  returned  the  case 
to  the  district  court  for  further  proceedings. 
Garrett  v.  Hawk,  127  F.3d  1263  (10th  Cit.  1997). 
The  holdings  of  that  case  were  later  over- 
ruled by  Booth  v.  Churner,  532  U.S.  731 
(2001). 

On  September  2, 1998,  Garret’s  attorney 
filed  an  amended  complaint  dismissing  Hawk 
as  a defendant  and  naming  C.  Fleming,  John 
Smith  and  six  “John  Does”  as  defendants. 
On  March  30,  1999,  Garrett  filed  another 
Amended  complaint  adding  D.  B.  Williams, 
T.  B.  Smith,  L.  Trujillo,  J.  Baltazar,  D,  Pierre, 
R.  Rau;  and  Officer  Givens  as  named  defen- 
dants. Defendants  moved  to  dismiss, 
asserting  the  2-year  Colorado  personal  in- 
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Because  Miranda  was  found  negligent, 
his  estate  received  no  damages  but  was 
awarded  attorney  fees  of  $371,892.50  and 
court  costs  of  $21,625.78  An  additional 
$370,000  in  attorney  fees  was  conditioned 
on  appeals.  The  estate  also  received  an 
agreed  upon  $7,331.74  for  medical  and  fu- 
neral bills. 

Plaintiffs  were  represented  by  James  F. 
Scherr  and  Sam  J.  Legate  of  the  El  Paso  law 
firm  Scherr,  Legate  & Erlich.  See:  Dorado  v. 
County  of  El  Paso,  El  Paso  County  District 
Court,  120th,  Case  No.  97-2506.  pj 


jury  statute  of  limitations.  Garrett  argued  that 
the  amended  complaints  “related  back”  to 
the  original  complaint  and  therefore  should 
be  considered  as  having  been  filed  when  the 
original  complaint  was  filed.  Alternatively, 
Garrett  argued  that  the  statute  of  limitations 
should  be  equitably  tolled  because  the  de- 
fendants deliberately  tried  to  keep  Garrett 
from  learning  their  names. 

The  magistrate  judge  recommended  dis- 
missal stating  that  Garrett’s  lack  of 
knowledge  of  the  defendants’  names  at  fil- 
ing couldn’t  satisfy  the  “mistake” 
requirement  of  Federal  Rule  of  Civil  Proce- 
dure 15(c)(3)(B)  and  there  was  no  evidence 
in  the  record  that  defendants  had  attempted 
to  conceal  their  names.  Garrett  filed  objec- 
tions. The  district  court  dismissed  the  suit. 
Garrett  appealed. 

On  de  novo  review,  the  Tenth  Circuit 
held  that  changing  “John  Doe”  names 
amounted  to  adding  a new  party  to  the  suit. 
It  further  held  that  having  “John  Doe”  de- 
fendants in  a complaint  could  be  used  to 
defeat  a statute  of  limitations.  Rule  15(c)(3) 
was  intended  to  allow  the  correction,  of  a 
formal  defect  in  a name,  not  to  completely 
change  one  name  to  another.  Furthermore, 
the  district  court’s  ruling  that  Garrett  did  not 
meet  his  burden  of  proof  in  showing  that 
defendants  deliberately  concealed  their 
names  was  not  an  abuse  of  discretion.  There- 
fore, the  district  court’s  dismissal  of  the  case 
was  upheld.  See:  Garrett  v.  Fleming,  362 
F.3d  692(1 0th  Cir.  2004).  m 
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Complaints  Amended  to  Change  John  Doe 
Defendants’  Names  Don’t  Relate  Back 

by  Matthew  T.  Clarke 


Former  Illinois  Governor  Indicted  on  Federal  Charges 


Former  Illinois  governor  and  Nobel 
Peace  Prize  nominee  George  Ryan 
was  indicted  December  17, 2003,  on  federal 
charges  of  racketeering,  mail  and  tax  fraud, 
and  lying  to  investigators. 

Federal  prosecutors  allege  that  Ryan 
and  his  political  bedfellows  treated  state 
employees  and  the  treasury  as  personal 
property.  As  of  December  2003,  66  people 
have  been  indicted  and  59  convicted. 

During  Ryan’s  term  as  secretary  of  state 
from  1991  to  1999,  prosecutors  contend  that 
Ryan  negotiated  side  deals  on  public  con- 
tracts to  get  a cut  of  the  profits,  improperly 
accepted  free  vacations,  and  divulged  con- 
fidential information  to  friends  who  used  it 
for  personal  gain.  The  value  of  Ryan’s  illicit 
dealings  purportedly  totaled  $ 1 67,000.  Ryan 
also  allegedly  steered  more  than  $300,000  in 


loans,  gifts  and  services  to  a friend,  hid  the 
transactions,  and  then  lied  about  them  to 
investigators. 

“The  state  of  Illinois  was  for  sale,”  said 
U.S.  Attorney  Patrick  J.  Fitzgerald.  “It  was 
cronyism.  People  were  given  inside  informa- 
tion, and  they  acted  on  it.... Fie  knew  he  was 
breaking  the  law.” 

Ryan’s  indictment  came  as  no  surprise 
to  those  familiar  with  the  five-year  inves- 
tigation. “Everybody  was  working  under 
the  assumption  that  eventually  it  was  com- 
ing down  the  pike — so  it’s  business  as 
usual  in  the  Capitol,”  said  Richard  Kling, 
a law  professor  at  Chicago  Kent  College 
of  Law. 

Ryan,  a former  death  penalty  advocate, 
gained  international  notoriety  in  January  2003 
when  in  one  of  his  last  acts  as  governor  he 


commuted  the  death  sentences  of  167  con- 
demned Illinois  prisoners.  [See  PLN,  July 
2003,  pp.  24,  25.]  This  brazen  act  of  con- 
science earned  Ryan  a Nobel  Peace  Prize 
nomination  in  2002. 

Ryan  was  not  available  for  comment  on 
the  indictment,  but  when  charges  were  filed 
against  his  campaign  and  his  chief  of  staff, 
Scott  Falwell,  in  2002,  Ryan  said:  “As  every- 
one knows,  there  are  two  sides  to  every 
story,  two  sides  to  allegations  leveled  by 
individuals  claiming  to  recollect  conversa- 
tions and  actions  from  several  years  ago.  I 
will  only  repeat  what  1 have  said  many  times 
before:  My  conscience  is  clear,  and,  in  ev- 
ery public  office  I have  held,  I have  respected 
the  public  trust.” 

Source:  www.washingtonpost.com 


FTCA  Claims  for  Sentence  Miscalculation  Accrues  Upon  Reversal; 

Statute  of  Limitations  Tolled 


The  Ninth  Circuit  Court  of  Appeals 
has  held  that  a civil  action  under 
the  F ederal  Tort  Claims  Act  (FICA)  for  negli- 
gently calculating  a federal  prisoner’s  release 
date,  or  otherwise  wrongfully  imprisoning 
the  prisoner,  does  not  accrue  until  the  pris- 
oner has  established,  in  a direct  or  collateral 
attack  on  his  imprisonment,  that  he  is  en- 
titled to  release  from  custody. 

This  action  was  brought  by  former  fed- 
eral prisoner  Darrow  Erlin,  alleging  federal 
officials  negligently  calculated  his  release 
date,  resulting  in  him  serving  311  days  after 
he  should  have  been  released.  The  North- 
ern District  of  California  dismissed  the  suit, 
holding  that  Erlin’s  cause  of  action  occurred 
on  or  about  May  9,  1996,  when  the  United 
States  Parole  Commission  issued  the  war- 
rant based  on  the  miscalculated  parole 
expiration.  Based  on  that,  the  court  held  that 
the  two-year  limitations  period  on  FTCA 
suits  expired  before  Erlin  filed  his  claim  on 
November  1, 1998. 

The  Ninth  Circuit  found  that  because 
Erlin  committed  crimes  both  before  and  after 
the  Sentencing  Reform  Act  of  1984,  and  he 
kept  committing  new  ones  while  still  under 
sentence  for  the  old  ones,  the  computation 
of  his  release  date  was  complex.  Nonethe- 
less, Erlin  prevailed  on  a federal  habeas 
corpus  petition  in  the  federal  Central  Dis- 
trict of  California.  The  Parole  Commission 
did  not  appeal  the  decision  that  it  had  no 
authority  to  impose  a twenty-month  viola- 


tion sentence  upon  him  because  parole  had 
been  abolished  under  the  law  at  the  time  Erlin 
received  a two-year  sentence  that  the  viola- 
tion was  based  upon. 

The  Ninth  Circuit  held  that  the  cause  of 
action  for  miscalculating  the  release  date  did 
not  accrue  when  the  Parole  Commission  made 
the  miscalculation.  The  reason  is  that  one 
more  thing  had  to  happen  before  Erlin  had  a 
claim  for  the  miscalculation.  He  had  to  pre- 
vail in  a habeas  case  establishing  that  he 
was  entitled  to  release.  So  long  as  he  was 
incarcerated,  a judgment  for  damages  for  the 
miscalculation  would  necessarily  imply  that 
he  was  wrongfully  imprisoned. 

Under Heckv.  Humphrey,  512  U.S.  477 
(1994),  a42U.S.C.  § 1983  suit  may  not  pro- 


ceed for  damages  resulting  from  constitu- 
tional violations  causing  imprisonment  until 
the  conviction  or  sentence  is  rendered  in- 
valid. Under  Heck  the  statute  of  limitations 
does  not  run  until  the  conviction  or  sen- 
tence is  reversed. 

The  Ninth  Circuit  said  that  under  both 
the  FTCA  and  § 1983,  to  allow  his  FTCA 
claim  to  proceed  and  prevail  would  have 
placed  the  validity  of  his  incarceration  in 
question.  Accordingly,  the  rationale  of  Heck 
must  apply  to  FTCA  claims,  and  his  cause 
of  action  did  not  accrue  until  sentence  cal- 
culation was  found  to  be  in  error  by  a court 
of  competent  jurisdiction.  The  order  of  dis- 
missal was  reversed.  See:  Erlin  v.  United 
States,  364  F.3d  1 127  (9th  Cir.  2004).  p 
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$76,000  in  Fees  and  Damages  Awarded 
in  Kansas  Excessive  Force  Claim 

by  Bob  Williams 


The  federal  district  court  in  Kansas 
has  awarded  a state  prisoner 
$45,000  plus  $30,913.90  for  attorney  fees  and 
expenses  in  an  excessive  force  claim  brought 
against  three  prison  guards.  The  court  also 
denied  qualified  immunity,  found  expert  wit- 
nesses were  not  required  in  examining 
excessive  force  claims,  and  found  liability 
in  state  assault  and  battery  claims. 

In  1999,  Kenneth  Jackson,  then  60,  was 
housed  at  the  El  Dorado  Correctional  Facil- 
ity (EDCF)  in  the  Kansas  Department  of 
Corrections  (KDOC).  Jackson  suffered  from 
a chronic  knee  injury  for  which  he  took  medi- 
cation requiring  trips  to  the  clinic’s  medline. 
Prisoners  standing  in  medline  were  not  per- 
mitted to  sit  in  the  clinic  waiting  room  unless 
they  had  a written  medical  restriction,  a com- 
mon practice.  On  June  22, 1999,  Jackson  was 
issued  a medical  restriction  which  mandated 
“no  prolonged  standing.”  Using  the  restric- 
tion, Jackson  was  allowed  to  sit  in  the  clinic 
waiting  room  each  day. 

On  the  morning  of  the  August  8,  1999, 
with  20  to  50  prisoners  backed  up  in  the 
medline,  Jackson  took  a seat  in  the  waiting 
room.  Mahlon  Boyer,  a KDOC  guard  who 
knew  of  Jackson’s  medical  restriction  and 
had  previously  let  him  sit  in  the  waiting 
room,  confronted  Jackson  and  told  him  to 
stand  in  line  or  leave.  When  Jackson  at- 
tempted to  show  his  written  medical 
restriction  Boyer  called  for  back  up.  Two 
more  guards,  Brent  Johnson  and  Heath  Aus- 
tin, responded  to  the  call.  Johnson  then 
approached  Jackson,  repeated  the  order,  and 
bumped  his  chest  into  Jackson’s  and  pro- 
ceeded to  wrestle  Jackson  to  the  ground. 
Austin  grabbed  Jackson’s  bad  leg  and 
folded  it  over  the  other  leg  to  place  Jackson 
in  extreme  pain.  The  altercation  between 
Jackson,  Johnson  and  Austin  lasted  only  a 
minute  before  Johnson  handcuffed  Jackson. 
Jackson  never  resisted  nor  did  he  become 
agitated  or  aggressive.  All  the  guards  knew 
of  Jackson’s  medical  restriction. 

Johnson  and  Austin  then  dragged  Jack- 
son  about  50  yards  to  the  Captain’s  office, 
repeatedly  pulling  up  on  the  handcuffs  be- 
hind Jackson’s  back  causing  severe  pain. 
Four  minutes  after  the  attack  a nurse  exam- 
ined Jackson  and  found  swelling  from 
extremely  tight  handcuffs,  a left  cheek  con- 
tusion and  his  injured  knee  was  swelling. 
Jackson  was  in  pain  for  months. 


In  classic  Three  Stooges  fashion,  all 
three  guards  filed  conflicting  reports.  None- 
theless Jackson  was  convicted  by  the  EDCF 
disciplinary  board  for  refusing  two  direct 
orders  and  sentenced  to  21  days  punitive 
segregation. 

Jackson  filed  a § 1983  complaint  claim- 
ing denial  of  adequate  medical  care  and 
excessive  force  under  the  Eighth  Amend- 
ment, and  a state  law  claim  for  assault  and 
battery.  In  response  to  multiple  motions  for 
summary  judgment,  the  court  dismissed  the 
medical  claim  and  related  defendants  and 
three  times  denied  qualified  immunity.  The 
case  was  tried  to  the  court  on  the  issues  of 
excessive  force  by  Johnson  and  Austin,  fail- 
ure to  intervene  by  Boyer  and  prevent 
excessive  force,  and  the  state  assault  and 
battery  against  all  three. 

The  district  court,  relying  heavily  on 
Supreme  Court  rulings,  based  its  core  judi- 
cial inquiry  on  “whether  force  was  applied 
in  a good-faith  effort  to  maintain  or  restore 
discipline,  or  maliciously  and  sadistically  to 
cause  harm”  from  Hudson  v.  McMillian,  112 
S.  Ct.  995  (1992).  The  Court  must  “consider 
the  need  for  application  of  force,  the  rela- 
tionship between  that  need  and  the  amount 
of  force  used,  the  threat  reasonably  per- 
ceived by  the  responsible  officials,  and  any 
efforts  made  to  temper  the  severity  of  a 
forceful  response.” 

Under  this  standard,  the  Court  found 
that  Boyer  did  not  need  to  call  for  backup 
and  when  that  backup  arrived  no  force  was 
needed  when  three  huge  guards  face  a small, 
60-year-old  man  who  was  not  resisting.  The 
guards  knew  of  Jackson’s  medical  problems 
and  ignored  them.  Jackson  had  simply  at- 
tempted to  show  his  medical  excuse  for 
non-compliance.  The  guards’  actions  were, 
therefore,  not  done  in  a good  faith  effort  to 
maintain  or  restore  discipline  and  force  was 
not  needed.  The  Court  noted  that  guards 
“do  not  have  carte  blanche  authority  to 
punish  inmates  for  refusing  to  obey  orders.” 
The  Court  went  on  to  state  that  the  only 
“perceived  threat  to  institutional  security” 
was  created  only  by  the  guards  with  “their 
aggressive  attitudes  and  absolute  refusal 
to  honor  (or  even  look  at)  a valid  KDOC 
medical  restriction.”  With  “no  attempt  to 
temper  the  severity  of  their  forceful  re- 
sponse” force  was  applied  “maliciously  and 
sadistically  for  the  purpose  of  causing 


harm”  to  Jackson  in  violation  of  the  Eighth 
Amendment  right  to  be  free  from  cruel  and 
unusual  punishment. 

The  guards  argued  that  the  forced  used 
was  de  minimis  since  the  injuries  to  Jackson 
were  minor.  Relying  on  Hudson  s language 
that  contemporary  standards  of  decency  are 
always  violated,  whether  or  not  significant 
injury  is  evident,  when  guards  maliciously 
and  sadistically  use  force,  the  Court  rejected 
the  de  minimis  argument  because  of  the  na- 
ture of  Jackson’s  inj  uries  and  found  that  the 
inflicted  pain  “was  both  unnecessary  and 
wanton”  and  thus  Jackson  need  not  show 
“significant  and  lasting  injuries.” 

The  guards  also  claimed  that  their  con- 
duct could  not  be  established  as  malicious 
or  wanton  without  expert  testimony.  Rely- 
ing on  the  Kansas  Supreme  Court,  the  Court 
found  that  “perhaps  unfortunately,  the  av- 
erage citizen  has  ample  knowledge  and 
experience  regarding  [these]  issues,  and 
without  expert  testimony  can  adequately 
judge  whether  an  individual  has  acted  with 
malice  in  an  altercation.”  See:  Hopkins  v. 
State,  702  P.2d  3 1 1 (Kan.  1985)  (defining  the 
common  knowledge  exception  to  the  expert 
testimony  rule  when  a guard’s  conduct  is 
so  negligent  as  to  be  “apparent  to  and  within 
the  common  knowledge  and  experience  of 
the  public  generally”). 

Despite  denying  qualified  immunity  on 
three  previous  occasions,  the  guards  again 
claimed  that  qualified  immunity  shielded 
them  from  liability  in  their  discretionary  func- 
tions. In  Malley  v.  Briggs,  106  S.  Ct.  1092 
(1986),  the  Supreme  Court  stated  that  quali- 
fied immunity  protects  “all  but  the  plainly 
incompetent  or  those  who  knowingly  vio- 
late the  law.”  In  'Saucier  v.  Katz,  121  S.  Ct. 
2151  (2001),  the  Supreme  Court  held  that 
qualified  immunity  protects  guards  from 
“reasonable  mistakes  as  to  the  legality  of 
their  actions”  and  the  “relevant,  dispositive 
inquiry  in  determining  whether  a right  is 
clearly  established  is  whether  it  would  be 
clear  to  a reasonable  officer  that  his  con- 
duct was  unlawful  in  the  situation  he 
confronted.”  The  Court  found  that  at  the 
time  of  the  incident  the  law  was  clearly  es- 
tablished in  Whitley  v.  Albers , 106  S.  Ct.  1078 
(1986),  that  guards  cannot  attack  a prisoner 
simply  because  he  attempted  to  show  a 
medical  pass  to  explain  non-compliance  with 
a guard’s  order.  A reasonable  guard  would 
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have  known  his  conduct  was  wrong  and 
thus  the  Court  found  excessive  force  in  vio- 
lation of  the  Eighth  Amendment. 

While  finding  that  Boyer’s  involvement 
in  excessive  force  was  insignificant,  the 
Court  nevertheless  found  him  liable  for  his 
failure  to  intervene  on  Jackson’s  behalf.  The 
guards  argued  there  wasn’t  sufficient  time 
to  intervene  but  one  minute  of  wrestling 
followed  by  dragging  Jackson  50  yards  was 
found  sufficient.  With  no  direct  Supreme 
Court  authority,  the  Court  relied  on  the 
weight  of  the  circuits  and  cited  the  Third, 
Sixth,  Eighth,  Tenth  and  Eleventh  circuits 
for  the  proposition  that  Boyer  was  deliber- 
ately indifferent  to  Jackson’s  safety,  under 
the  Eighth  Amendment,  when  he  had  actual 
knowledge  of  the  risk  of  injury  but  failed  to 
intervene.  This  is  the  same  two-prong  de- 
liberate indifference  standard  employed  in 
Farmer  v.  Brennan,  114  S.Ct.  1970  ( 1 994),  in 
a related  concept  of  a guard’s  failure  to  pro- 
tect prisoners  from  other  prisoners. 

After  defining  the  elements  of  assault 
and  battery  under  Kansas  state  law,  the 
Court  found  the  same  facts  rendered 
Johnson  and  Austin  liable  for  assault  and 
battery  but  not  Boyer  since  Jackson  did  not 
prove  direct  involvement  by  Boyer  in  any 
assault  or  battery. 

$45,000  in  compensatory  and  punitive 
damages  was  awarded.  In  compensation  for 
“severe  and  excruciating”  pain  and  suffer- 
ing the  Court  awarded  Jackson  $15,000.  All 
three  guards  were  found  jointly  and  sever- 
ally liable  because  the  injuries  were 
indivisible. 

Relying  on  the  Supreme  Court’s  deci- 
sion in  Smith  v.  Wade,  103  S.Ct.  1625(1983), 
the  Court  awarded  punitive  damages  of 
$30,000  after  finding  the  guard’s  actions 
were  “shown  to  be  motivated  by  evil  motive 
or  intent,”  or  “involve[d]  reckless  or  callous 
indifference  to  the  federally  protected  rights 
of  others.”  These  actions  were  malicious  and 
sadistic  for  the  purpose  of  causing  harm  to 
Jackson  and  thus  met  the  standard.  The 
Court  ordered  payment  of  $ 10,000  from  each 
guard.  See:  Jackson  v.  Austin,  241  F.Supp.2d 
1313  (D.Kan.  2003). 

$30,913.90  was  awarded  in  fees  and 
costs.  After  the  verdict  and  opinion  on  Janu- 
ary 17,  2003,  the  Court  entertained  motions 
for  attorneys’  fees  and  costs.  On  June  12, 
2003,  the  Court  awarded  nunc  pro  tunc 
$40,654.75  in  attorney  fees  and  $1,509.15  in 
costs  finding  Jackson  a “prevailing  party” 
since  he  won  the  significant  issues  for  which 
he  sought  relief.  Jackson  had  requested 
$69,425.50  in  attorney  fees  and  $9,934.26  in 
costs. 


The  Court  analyzed  the  Prison  Litiga- 
tion Reform  Act  (PLRA)  fee  restrictions  at 
42  U.S.C.  § 1 997e(d)  and  its  requirement  that 
the  fees  be  “directly  and  reasonable  in- 
curred” in  proving  a violation  of  Jackson’s 
rights  and  the  fees  must  be  “proportional  to 
his  relief.”  The  PLRA  provides  for  a maxi- 
mum attorney  fee  of  150  percent  of  the 
hourly  rate  established  for  Court  appointed 
counsel  under  18  U.S.C.  § 3006A,  which  is 
$60  per  hour  for  in-court  time  and  $40  per 
hour  for  out-of-court  time  expended,  unless 
the  Judicial  Conference  for  the  Circuit  deter- 
mines otherwise.  In  the  Tenth  Circuit,  the 
limits  were  $75  per  hour  in-court;  $55  per  hour 
out-of-court  time  expended.  On  May  1, 2002, 
this  rate  was  raised  to  $90  per  hour  for  both 
types.  After  outlining  counsel’s  experience 
the  Court  awarded  $82.50  (150  percent  of  pre- 
May  2002  $55  Tenth  Circuit  out-of-court  rate) 
to  work  before  May  1, 2002,  which  the  Court 
found  was  only  slightly  higher  than  prevail- 
ing rates  for  Kansas  City  legal  assistants. 
For  work  after  May  1 , 2002,  the  Court  set  the 
rate  at  $120.00  per  hour  (133  percent  of  the 
$90  Tenth  Circuit  rate). 

Jackson’s  request  for  $85-$95  per  hour 
for  various  legal  assistants,  law  clerks,  and 


investigators  was  reduced  to  $40  per  hour 
based  on  rates  awarded  in  similar  cases  and 
42  U.S.C.  § 1997e(d)(3). 

The  Court  awarded  costs  of  $1,509.15 
after  adjusting  the  hours  spent  by  Jackson’s 
team  and  examining  in  detail  the  expenses  in- 
curred (telephone  calls,  faxes,  online  research, 
delivery  of  files,  postage,  travel,  lodging, 
meals,  medical  records  and  research,  parking, 
and  social  security  number  research). 

Pursuant  to  42  U.S.C.  1997e(d)(l),  the 
Court  applied  the  PLRA’s  mandate  that  a 
plaintiff  prisoner  apply  25  percent  of  his 
damage  award  toward  attorneys’  fees 
awarded  against  defendants.  The  Court  ap- 
plied the  full  25  percent  which  is  $ 1 1,250  of 
the  $45,000  damage  award  thus  reducing  the 
total  fee  payable  by  the  defendants  to 
$29,404.75  of  the  $40,654.75  awarded.  In  the 
end,  unless  reversed  on  appeal,  Jackson  will 
receive  $45,000  then  pay  his  attorneys 
$1 1,250.  The  attorneys  will  receive  an  addi- 
tional $30,913.90  from  the  defendants  for 
both  fees  and  costs.  The  total  costs  to  the 
defendants  is  $75,913.90.  The  Court  also 
refused  to  stay  awarding  fees  until  after  the 
guard’s  appeal.  See:  Jackson  v.  Austin,  267 
F.Supp.2d  1059  (D.Kan.  2003).^ 
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Washington  Jail  Trustees  Entitled  to  L&I  Benefits 


Division  3 of  the  Washington  State 
Court  of  Appeals  (Div.  3)  has  ruled 
that  county  jail  trustees  who  are  hurt  while 
performing  their  duties  are  entitled  to  ben- 
efits from  Labor  & Industries  (L&I)  under 
RCW§  51.12.035  etseq. 

In  July  of  2002,  David  J.  Wissink  was 
serving  90  days  in  the  Stevens  County  Jail 
for  an  unspecified  offense.  Wissink  had  vol- 
unteered to  be  a trustee  and  was  injured  while 
carrying  a bunk  through  a cell  door.  His  in- 
jury required  several  stitches. 

On  August  2000,  the  jail  applied  to  L&I. 
to  pay  Wissink’s  medical  expenses,  pursuant 
to  § 51.12.035.  Thejail  believed  that  Wissink 
qualified  as  a “volunteer”  under  2 of  the  stat- 
ute since  he:  (1 ) performed  duties  for  the  local 


government;  (2)  by  his  own  free  will;  (3)  with- 
out pay;  and  (4)  was  registered  by  thejail  as  a 
volunteer.  As  such,  the  jail  claimed  that 
Wissink  was  entitled  to  L&I  benefits  as  a “vol- 
unteer” worker.  L&I  refused  to  pay  because 
the  statute  did  not  expressly  identify  prison- 
ers as  potential  recipients  of  L&l  benefits. 

Thejail  appealed  to  an  unnamed  indus- 
trial appeals  judge,  who  reversed  L&I,  which 
appealed  to  the  superior  court.  The  superior  court 
ruled  in  favor  of  L&I,  and  the  jail  appealed  di- 
rectly to  the  state  supreme  court.  That  court 
ultimately  transferred  the  case  to  Div.  3,  which 
disposed  of  the  case  in  the  jail’s  favor. 

On  appeal  L&I  contended  that  since  § 
51.12.035(2)  did  not  expressly  identify  jail 
trusties  as  volunteers  it  was  ambiguous.  On 


that  basis,  L&I  asked  Div.  3 to  construe  the 
statute  to  mean  that  jail  trustees  do  not 
qualify  as  volunteers  under  the  statute,  thus 
are  not  entitled  to  any  L&I  benefits  for  work 
related  injuries. 

Div.  3 rejected  L&I’s  argument,  holding 
that  if  a jail  trustee:  (1)  performs  assigned  or 
authorized  duties  for  the  government  or  a 
nonprofit  organization;  (2)  by  his  or  her  own 
free  will;  (3)  without  pay;  and  (4)  is  regis- 
tered as  a volunteer;  he  or  she  qualifies  as  a 
volunteer  under  § 51.12.035(2).  Div.  3 then 
found  that  all  those  elements  were  met  in 
this  case.  Thus,  Wissink  was  found  to  be 
entitled  to  the  requested  L&.I  benefits. 

See:  In  re  Wissink,  81  P.3d  865  (Wash. 
App.  2003).  ^ 


Washington  Jail  Settles  Conditions  Lawsuit 


On  October  6,  2003  officials  in 
Jefferson  County,  Washington 
settled  a class  action  lawsuit  filed  by  a 
Jefferson  County  Jail  prisoner.  The  suit  al- 
leged inhumane  living  conditions  and 
resulted  in  sweeping  changes  in  jail  policy. 

On  February  25, 2002  Shawn  Orndorff, 
a prisoner  at  the  jail,  filed  the  complaint  in 
the  U.S.  District  Court  for  the  Western  Dis- 
trict of  Washington  at  Tacoma.  The  complaint 
accused  Jefferson  County  Sheriff  Peter  G. 
Piccini,  Corrections  Supervisor  Carla  Schuck, 
and  Jail  Sergeant  Steven  Richmond  of  vio- 
lating prisoners’  rights  by  subjecting  them 


to  “inadequate  health  care,  frigidly  cold  cells, 
broken  pipes,  flooding  and  inadequate  cloth- 
ing and  bedding”  (reported  at  p.  11,  PLN, 
February  2003). 

David  C.  Fathi  and  Aaron  H.  Caplan  of 
the  American  Civil  Liberties  Union  of  Wash- 
ington (ACLU)  litigated  the  case  on 
Orndorff’s  behalf.  The  terms  of  the  resulting 
settlement  follow. 

> Jail  officials  will  implement  policies 
that  will  help  jail  health  care  providers  to  get 
accredited  by  the  National  Commission  on 
Correctional  Health  Care.  Medical  request 
forms  will  also  be  made  available  in  each  cell 
block  day  room. 

> Jail  officials  will 
maintain  a jail  temperature 
between  60  and  80  degrees 
Fahrenheit.  The  County 
Health  Department  will 
make  periodic  surprise 
visits  to  thejail  to  ensure 
that  the  temperature  is  as 
it  should  be.  Also,  prison- 
ers in  cells  with  outside 
walls  will  receive  extra 
blankets  upon  request. 

> Jail  officials  will 
ensure  that  sufficient  toi- 
let paper,  sanitary 
napkins,  and  other  hy- 
giene supplies  are  always 
available  to  prisoners  in 
thejail. 

> Prisoners  who 
are  not  in  segregation  will 
be  allowed  at  least  one 
daily  hour  of  recreation 


outside  their  cells,  with  at  least  four  of  those 
hours  to  be  outdoors. 

> Prisoners  will  not  be  kept  in  cells 
without  functioning  toilets,  and  repairs  to 
hot  water  faucets  and  toilets  will  be  prompt. 

> Crisis  cells  (solitary  confinement  for 
those  in  emotional  crisis)  will  not  be  used 
for  discipline.  Prisoners  also  will  not  be  put 
in  crisis  cells  in  the  nude.  Jail  staff  will  keep 
a written  record  of  when  and  why  a prisoner 
is  placed  in  a crisis  cell,  as  well  as  guards’ 
findings  as  to  his  or  her  condition  after  in- 
person  observation  every  1 5 minutes.  These 
records  will  be  regularly  reviewed  by  jail  su- 
pervisors. 

> All  current  and  future  jail  guards 
will  receive  professionalism  training,  and  all 
incidents  where  force  is  used  on  prisoners 
will  be  documented  and  regularly  reviewed 
by  supervisory  staff. 

> A grievance  system  will  be  estab- 
lished, and  forms  will  be  provided.  All 
grievances  will  be  answered  in  writing  within 
7 days  of  their  receipt  by  jail  staff. 

> The  jail’s  ban  on  outside  reading 
material  will  be  ended,  and  prisoners’  mail 
will  not  be  delayed  or  withheld  for  disciplin- 
ary reasons. 

The  defendants  also  paid  $82,500  in  at- 
torney fees  and  costs  to  the  ACLU.  See: 
Orndorff  v.  Jefferson  County  et  al,  USDC  WD 
WA,  Case  No.'  02-5096  (RJB)RBL. 
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Prison  AIDS  Cases,  Deaths  Increase; 
HIV  Infections  Decrease 


In  January  2004,  the  Bureau  of  Justice 
Statistics  (BJS),  a division  of  the  U.S. 
Department  of  Justice,  reported  that  the  num- 
ber of  confirmed  Acquired  Immune 
Deficiency  Syndrome  (AIDS)  cases  and 
AIDS-related  deaths  among  all  state  and  fed- 
eral prisoners  increased  from  yearend  2000 
to  yearend  200 1 . In  the  same  time  period,  the 
number  of  prisoners  known  to  be  infected 
with  Human  Immunodeficiency  Virus  (HIV), 
the  causative  agent  of  AIDS,  decreased.  PLN 
reports  frequently  on  prisoners  and  AIDS. 

On  December  3 1 , 200 1 , 22,627  state  pris- 
oners (2.0%  ofthe  total  population)  and  1,520 
federal  prisoners  ( 1 .2%)  were  known  to  be 
infected  with  HIV.  The  4, 147  infections  rep- 
resented a decrease  of  1,186  infections  from 
yearend  2000.  The  federal  infection  rate, 
though,  was  the  highest  ever  recorded  in 
the  federal  system. 

At  the  same  time,  the  number  of  AIDS 
cases  increased  from  5,696  at  yearend  2000 
to  5,754  at  yearend  2001.  AIDS  case  rates 
were  0.5%  among  state  prisoners  and  0.4% 
among  federal  prisoners. 

AIDS-related  deaths  also  rose  in  2001. 
The  total  number  of  known  AIDS-related 
prisoner  deaths  in  200 1 was  222,  up  from  1 85 
the  previous  year.  Twenty-two  of  the  2001 


deaths  were  among  federal  prisoners,  up  from 
one  in  2000.  The  increase  in  AIDS-related 
deaths  in  200 1 was  the  first  since  1,010  pris- 
oners died  from  AIDS  in  1995. 

Three  states  — New  York  (5,500), 
Florida  (2,602),  and  Texas  (2,388)  — held 
nearly  half  of  all  HIV-infected  prisoners  in 
200 1 . The  vast  majority  of  HIV-infected  pris- 
oners are  concentrated  in  a few  states,  most 
in  the  Northeastern  U.S.  with  a 4.9%  infec- 
tion rate  among  state  prisoners,  followed  by 
the  South  (2.2%  infection  rate),  the  Midwest 
(1.0%),  and  the  West  (0.8%).  New  York,  which 
held  nearly  25%  of  all  HIV-infected  prison- 
ers, had  the  highest  infection  rate  (8.1%), 
followed  by  Rhode  Island  (4.4%)  and  Florida 
(3.6%).  In  2001,  every  state  had  at  least  one 
HIV-infected  prisoner. 

From  yearend  2000  to  yearend  200 1 , 28 
states  saw  their  numbers  of  HIV-infected 
prisoners  decrease.  New  York  saw  the  larg- 
est decrease.  Seventeen  states  and  the 
federal  system  saw  increases  in  HIV-infected 
prisoners,  with  the  federal  system  experienc- 
ing the  largest  increase. 

Throughout  the  United  States,  a greater 
percentage  of  female  prisoners  than  male 
prisoners  were  infected  with  HIV.  The  states 
with,  the  highest  HIV  infection  rates  among 


female  prisoners  were  New  York  (14.9%  of 
all  female  prisoners),  Rhode  Island  (12.1%), 
and  Nevada  (12.0%).  By  comparison.  New 
York’s  HIV  infection  rate  among  male  pris- 
oners, also  the  nation’s  highest,  was  7.8%. 

Since  the  BJS  began  tracking  prison 
AIDS  cases  in  1991,  confirmed  AIDS  rates 
among  prisoners  have  been  higher  than  the 
infection  rates  in  the  general  population.  At 
yearend  200 1 , about  49  out  of  every  10,000 
prisoners  had  confirmed  AIDS,  compared  to 
14  out  of  every  10,000  persons  in  the  U.S. 
generally,  a 3 -fold  disparity.  Likewise,  even 
though  AIDS-related  deaths  among  prison- 
ers has  fallen  75%  from  1995  to  2001, 
prisoner  death  from  AID  S cases  and  contin- 
ued rates  from  AIDS  in  200 1 were  more  than 
double  the  AIDS  death  rates  in  the  general 
U.S.  population.  The  greatest  number  of 
AIDS  deaths  in  2001  were  in  the  South  (134), 
followed  by  the  Midwest  (68). 

The  report  is  titled  HIV  in  Prisons  2001 . 
It  is  report  number  NCJ  202293.  The  report 
is  available  free  from  NCJRS,  Post  Office  Box 
6000,  Rockville,  Maryland  20849-6000.  It  can 
also  be  downloaded  in  ASCII  or  PDF  format 
from  the  BJS  website  at  www.ojp.usdoj.gov/ 
bjs/.^ 


Administrative  Remedies  Deemed  Unavailable 
Based  On  Physical  Injury 

By  Bob  Williams 


T'he  Fifth  Circuit  Court  of  Appeals 
has  held  that  administrative  rem- 
edies are  unavailable  when  a prisoner  has  a 
physical  injury  which  prevents  filing  a griev- 
ance and  a subsequently  filed  grievance  is 
then  rejected  as  untimely. 

Frank  Days  slipped  and  fell  in  a Texas 
state  prison  kitchen.  He  broke  his  hand  which 
required  “extensive  medical  treatment,  in- 
cluding reconstructive  surgery.”  Since  this 
was  his  writing  hand  he  could  not  file  a griev- 
ance until  it  healed.  He  then  filed  Step  I of  a 
two-step  grievance  process.  Step  I was  re- 
turned as  untimely  barring  Step  II. 

Days  filed  a § 1983  complaint  in  federal 
court  which  was  dismissed  for  failure  to  ex- 
haust administrative  remedies.  Days  attempted 
another  round  at  the  grievance  system,  repeat- 
ing the  previous  result,  then  moved  the  federal 
court  for  a modified  judgment  under  F.R.C iv.P. 
59(e)  arguing  the  state  prison  system  doesn’t 


allow  sufficient  time  to  file  grievance  when 
there  is  a legitimate  reason  for  not  filing. 
Days’  motion  was  denied. 

On  appeal,  the  Court  reversed  holding  that 
the  Prison  Litigation  Reform  Act  (PLRA)  does 
not  define  the  phrase  “such  administrative  rem- 
edies as  are  available”  contained  in  the  exhaustion 
requirement  of  28  U.S.C.  § 1997e(a)  and  thus  the 
ordinary  meaning  of  the 
words  must  be  used.  Relying 
on  Webster  s New  Interna- 
tional Dictionary’,  the  Court 
determined  “available” 
means  “immediately  utiliz- 
able,”  “that  is  accessible  or 
may  be  obtained,”  “person- 
ally obtainable.”  With  Days’ 
injury  not  healing  until  after 
the  grievance  deadline  the 
grievance  was  “personally 
unobtainable.” 


The  Court  also  held  that  “as  long  as  a 
plaintiff  alleges  exhaustion  with  sufficient 
specificity,  lack  of  admissible  evidence  in  the 
record  does  not  form  the  basis  for  dismissal.” 
The  Court  did  not  prevent  a revisit  to  this 
issue  on  remand  after  a responsive  pleading 
challenging  exhaustion  is  filed.  See:  Days  v. 
Johnson,  322  F.3d  863  (5th  Cir.  2003). 
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Federal  Halfway  House  Litigation 

byTodd  Bussert,  Esq.  * 


In  Decemberr  2002,  a shock  wave  re- 
verberated through  the  federal  prison 
system,  when  the  Bureau  of  Prisons  (BOP) 
announced  radical  changes  in  its  policy  on  when 
it  will  allow  prisoners  to  serve  some  or  all  of  their 
sentences  in  Community  Confinement  Centers 
(CCCs  or  halfway  houses).  Under  the  new  rules, 
BOP  no  longerpermits  CCCs  to  be  used  as  insti- 
tutions of  initial  designation  for  qualified 
prisoners  serving  relatively  short  sentences. 
And,  in  a related  change  having  a much  greater 
impact,  BOP  now  restricts  pre-release  CCC 
placements,  with  few  exceptions,  to  the  final 
10%  of  a prisoner’s  time  served  (sentence  im- 
posed less  good  conduct  time).  This  dramatic 
policy  shift  was  disseminated  through  vari- 
ous BOP  memoranda,  issued  in  response  to 
an  opinion  from  the  Department  of  Justice’s 
Office  of  Legal  Counsel. 

A spate  of  litigation  followed  the  announce- 
ment, as  those  who  had  already  been  directly 
placed  at  CCCs,  and  those  awaiting  surrender 
there,  sought  relief  to  prevent  their  revised  place- 
ments at  Federal  Prison  Camps  (FPC),  or  as 
Metropolitan  Detention  Center  (MDC)  work  cad- 
res. The  result,  overwhelmingly,  was  judicial 
intervention,  in  which  most  courts  invalidated 
the  BOP’s  sudden  and  unexpected  rule 
change.  See,  e.g.,  Iacaboni  v.  United  States, 
251  F.Supp.2d  1015  (D.  Mass.  2003)  (CCC  is  a 
“place  of  imprisonment”  under  18  U.S.C.  § 
3621,  change  violated  notice  and  comment 
requirements  of  Administrative  Procedures  Act 
(APA),  and  retroactive  application  was  im- 
proper); Culterv.  United  States,  241  F.Supp.2d 
19  (D.D.C.  2003)  (noting  disproportional  im- 
pact on  women  prisoners,  found  unforeseeable 
change  violated  Due  Process  Clause  and 
granted  28  U.S.C.  § 2255  relief),  Howard  v. 
Ashcroft,  248  F.  Supp.2d  5 1 8 (M.D.La.  2003) 
(CCC  is  a place  of  imprisonment;  criticizing 
new  policy  in  harsh  terms;  granting  habeas 
corpus  relief);  Estes  v.  FBOP,  273  F.  Supp.  2d 
130 1 (D.  Ala.  2003)  (APA  violation),  Pearson 
v.  United  States,  265  F.  Supp.  2d  973  (D.  Wis. 
2003)  (Due  Process  violation  warranting  new 
sentencing  under  § 2255),  Tipton  v.  FBOP,  262 
F.  Supp.  2d  633  (D.  Md.  2003)  (retroactive 
change  arbitrary  and  irrational);  Byrd  v.  Moore, 
252  F.Supp.2d293  (W.D.N.C.  2003)  (policy  in- 
valid on  several  grounds). 

As  the  “front  end”  cases  subsided,  with 
BOP  refusing  to  make  direct  CCC  designations 
and  judges  failing  to  demand  that  placement 
recommendations  not  be  rejected  for  illegal 
reasons,  attention  turned  to  those  awaiting 
pre-release  transfers.  Under  longstanding 


Bureau  policy,  a CCC  is  a “place  of  imprison- 
ment,” and  each  qualified  federal  prisoner  was, 
until  December  2002,  eligible  for  transfer  to  a 
halfway  house  when  he  or  she  came  within 
180  days  of  the  projected  release  from  federal 
custody.  P.S.  7310.04,  Community’  Correc- 
tions Center  (CCC)  Utilization  and  Transfer 
Procedures  ( 1 998)  (remains  unrevised  despite 
BOP  change  in  practice).  However,  because 
of  the  rule  change,  which  is  grounded  on  the 
erroneous  conclusion  that  18U.S.C.  § 3624(c) 
serves  to  restrict  the  Bureau’s  recognized 
broad  authority  to  designate  places  of  impris- 
onment pursuant  to  18U.S.C.  § 3621(b), BOP 
began  (and  continues)  to  prohibit  nearly  all 
transfers  of  prisoners  — aside  from  success- 
fill  RDAP  and  ICC  graduates — to  CCCs  until 
the  final  10%  of  their  time  served,  up  to  six 
months.  In  other  words,  whereas  BOP  had 
traditionally  established  CCC  transfer  dates 
of  up  to  six  months  based  on  an  individual’s 
“transitional  need,”  and  without  regard  for 
sentence  length,  sentence  length  is  now  the 
overarching  variable  influencing  pre-release 
placement.  Naturally,  this  unsupportable  shift 
is  also  the  subject  of  intense  litigation. 

Like  the  “front-end”  cases,  the  three  most 
dominant  theories  advanced  by  “back-end” 
petitioners  — in  habeas  corpus  challenges 
brought  in  the  district  of  a prisoner’s  place  of 
imprisonment  pursuant  to  28  U.S.C.  §2241  — 
and  relied  upon  by  the  courts  are  (a)  that  any 
restriction  on  CCC  placement  based  on  18 
U.S.C.  § 3624(c)  misconstrues  BOP’s  desig- 
nation authority  under  18  U.S.C.  § 3621(b); 
(b)  that  notwithstanding  questions  of  statu- 
tory interpretation,  BOP  was  obliged  to  subject 
the  rule  change  to  notice  and  comment,  as 
dictated  by  the  APA;  and  (c)  that  retroactive 
application  to  those  whose  offenses  were 
committed  before  December  17, 2002,  violates 
the  Ex  Post  Facto  clause  of  the  U.S.  Constitu- 
tion. See,  e.g.,  Scott  v.  FBOP,  317  F. Supp. 2d 
529  (D.N.J.  2004)  (on  statutory  grounds,  but 
mistakenly  “converting”  § 2241  petition  to  civil 
rights  action  under  42  U.S.C.  § 1983,  which 
provides  relief  against  State  officials  only); 
Fagiolo  v.  Smith,  326  F.  Supp.  2d  589  (M.D. 
Pa.  2004)  (on  statutory  grounds);  Zucker  v. 
Menifee,  2004  U.S.  Dist.  LEXIS  724, 2004  WL 
102779  (S.D.N.Y.  Jan.  21,2004)  (on  statutory 
grounds);  Colton  v.  Ashcroft,  299  F.  Supp.  2d 
681  (D.  Ky.  2004)  (on  APA  grounds);  Hurt  v. 
FBOP,  323  F.  Supp.  2d  1358  (M.D.Ga.  2003) 
(on  APA  grounds);  Panchernikov  v.  FBOP, 
2004  U.S.  Dist.  LEXIS  6991, 2004  WL  875633 
(S.D.N.Y.  Apr.  23,  2004)  (on  Ex  Post  Facto 


grounds);  see  also  United  States  v.  Eakman, 
378  F.3d294  (3dCir.  2004)  (strongly  suggest- 
ing Ex  Post  Facto  violation). 

Most  telling  about  the  government’s  ap- 
proach to  the  litigation  has  been  its  steadfast 
avoidance  of  appellate  precedent.  Confronted 
with  an  ever-growing  body  of  district  court 
decisions  finding  for  prisoners,  the  govern- 
ment has  sat  silent,  leaving  it  to  those 
petitioners  who  did  not  prevail,  and  had 
enough  time  before  their  sentences  expired,  to 
pursue  relief  through  the  Courts  of  Appeal. 
Finally,  on  September  9,  2004,  in  Goldings  v. 
Winn,  No  03-2633, 2004  WL  2005625,  the  U.S. 
Court  of  Appeals  for  the  First  Circuit  issued  a 
powerful  decision  invalidating  BOP’s  statutory 
interpretation,  as  dictated  to  it  by  the  Office  of 
Legal  Counsel.  (Also  available  at  http:// 
www.cal.uscourts.gov/cgi-bin/ 
getopn.pl?OPINION=03-2633.01A).  Significantly, 
the  Goldings  court  rejected  each  of  the  several 
arguments  the  government  advanced,  express- 
ing quite  clearly  that  a CCC  is  an  available  “place 
of  imprisonment”  and  that  18  U.S.C.  § 3624(c) 
works  only  as  a “qualified  obligation”  on  BOP  to 
consider  prisoners  for  pre-release  confinement  in 
the  community  and  does  not,  in  any  manner,  limit 
the  Bureau’s  general  grant  of  discretionary  au- 
thority under  18  U.S.C.  § 3621(b). 

Prisoners  should  understand  that  the  court 
victories  are  mainly  based  on  statutory 
grounds  and  so  could  be  overridden  (or  rein- 
forced) by  new  laws  or  regulations;  Congress 
could  clarify  the  statutes  to  make  CCC  place- 
ments clearly  available  (or  unavailable). 
Similarly,  on  August  18,  BOP  issued  notice  of 
its  proposed  rule  change,  seeking  comments 
by  October  18,2004.  Community  Confinement, 
69  Fed.  Reg.  5 1 ,2 1 3 ( .pdf  version  available  at 
http://a257.g.akamaitech.  net/7/257/2422/ 
06jun2004 1 800/edocket.access.gpo.gov/2004/ 
pdf704-18747.pdf).  The  proposed  changes,  if 
adopted,  would  attempt  to  codify  as  an  exercise 
of  “discretion”  those  courts  have  struck  down. 
Whether  these,  or  other,  changes  will  be  made, 
and  with  what  effect,  remains  to  be  seen. 

To  the  extent  that  a federal  prisoner  may 
want  to  pursue  action  challenging  the  rule 
change,  which  will  likely  persist  in  all  but  the 
First  Circuit  (i.e.,  at  FMC  Devens),  the  follow- 
ing points  should  be  noted.  First,  the  “back 
end”  policy  only  affects  those  serving  sen- 
tences of  70  months  or  less,  as  those  serving 
longer  sentences  are  eligible  for  six-month 
placements.  Second,  courts  have  rejected 
challenges  from  prisoners  whose  announced 
CCC  transfer  dates  were  less  than  their  1 0% 
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dates  for  reasons  other  than  the  rule  change 
(e.g.,  disciplinary  infraction(s),  lack  of  transi- 
tional need,  public  safety)  since,  in  such  cases, 
the  petitioner’s  CCC  date  was  based  on  inde- 
pendent considerations.  Third,  and  perhaps 
most  important,  the  need  to  exhaust  adminis- 
trative remedies  may  depend  on  where  one  is 
housed.  Numerous  courts  have  recognized 
that  the  administrative  remedy  process  is  fu- 
tile in  light  of  this  national  policy,  implemented 
at  the  direction  of  the  BOP’s  General  Counsel, 
who  oversees  the  administrative  remedy  pro- 
gram. However,  other  courts,  relying  on 
interpretation  of  Circuit  precedent  under  the 
“Prisoner  Litigation  Refonn  Act  (PLRA),”  have 
dismissed  petitions,  finding  inadequate  juris- 
diction due  to  failure  to  exhaust. 

* Todd  Bussert  is  a Connecticut-based  criminal 
defense  lawyer  [103  Whitney  Ave.,  Ste.  4,  New 
Haven,  CT  06510;  tbussert@bussertlaw.com] 
whose  practice  involves  appellate  and  post-con- 
viction representation,  including  working  with 
those  incarcerated  within,  or  awaiting  designation 
to,  the  BOP.  Todd  has  served  as  co-counsel  in  sev- 
eral CCC  cases  with  Peter  GoldbergerofAnnore,  PA 
(peter.goldbeiger@verizon.net)  and  Richard  Willstatter 
of  White  Plains,  NY  (willstatter@msn.com),  and  all 
were  aided  in  developing  the  winning  arguments  for 
CCC  challenges  by  Maigaret  Love  ofWashington  D.C. 
(margaretlove@paidonlaw.com). 
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Prison  Guards  With  Criminal  Records  Work  in  Texas  Prison 


Over  ten  percent  of  the  guards  at 
the  Lyncher  State  Jail,  near  Hous- 
ton Texas,  are  convicted  felons  themselves. 
Houston  television  station.  KPRC  uncov- 
ered court  fdes  showing  that  about  thirty  of 
the  guards  had  served  time.  Some  are  repeat 
offenders;  some  are  ranking  officers. 

Charges  against  the  guards  include 
felony  theft,  forgery,  illegally  carrying  a fire- 
arm, assault  and  resisting  arrest  among 
others.  Sgt.  Jay  Hart  was  arrested  and  con- 
victed for  both  theft  and  trespassing.  Guard 
Kirk  Booker  is  a three-time  loser  having 
served  time  for  threats  and  family  violence. 
His  work  record  reflects  a pattern  of  physi- 
cal violence  against  prisoners  and  coworkers 
also;  for  which  he  is  still  on  probation. 

Policy  in  the  Texas  Department  of  Crimi- 
nal Justice  (TDCJ)  is  a major  part  of  the 
problem.  Felonies  that  can  keep  a person  from 
getting  hired  are  not  enough  to  get  them  fired. 

One  investigator  asked,  “So  if  the  policy 
says  that  this  kind  of  conviction  means 
you’re  unfit  to  be  a corrections  officer,  why 
is  it  that  once  you’re  already  a corrections 


by  Gary  Hunter 

officer,  that  same  thing  doesn’t  apply?  Ei- 
ther you’re  fit  to  be  a corrections  officer  or 
you’re  not.” 

Ken  Johnson,  personnel  manager  for 
TDCJ,  explained,  “Spending  time  injail  does 
not  necessarily  disqualify  somebody  from 
being  a correctional  officer.  It’s  an  entrance 
standard  not  necessarily  a retention  stan- 
dard.” 

When  asked  his  opinion  about  the  TDCJ 
hiring  policy  Lyncher  guard  Tramill  Lopez 
voiced  his  misgivings.  “Anyone  that  makes 
it  through,  you  assume  that  they’re  safe  and 
they  will  have  your  back  and  we  will  work  as 
a team  once  we’re  here.” 

One  Lyncher  teammate  who  did  man- 
age to  get  himself  fired  was  Demone  Holman. 
Holman  was  charged  with  felony  bribery  on 
January  15,  2003  when  he  offered  to  reduce 
the  14-month  forgery  sentence  of  Edwin 
Yassir  Careas  for  $ 1 5,000.  Holman  also  prom- 
ised to  eliminate  a detainer  from  Careas’ 
record  as  well. 

An  informant  reported  the  proposition 
to  KTMD  television  in  Houston.  The  sta- 


tion then  collaborated  with  authorities  to  set 
up  a sting  operation.  Holman  was  arrested 
when  he  accepted  $5,000  as  a down  payment. 

Ironically,  Lyncher  prison  is  named  af- 
ter the  prominent  political  activist  Pam 
Lyncher  who  was  killed  in  the  crash  of  TWA 
800.  Lyncher  is  best  known  as  the  founder 
of  the  crime  victim  revenge  organization  Jus- 
tice For  All. 

Asked  about  the  number  of  convicted 
guards  working  at  the  prison  named  for  his 
wife,  Joe  Lyncher  was  in  disbelief.  “Many  of 
these  correctional  officers  actually  have  a 
worse  record  than  the  people  they’re  guard- 
ing,” he  said. 

Neither  is  the  practice  unique  to  Texas. 
Past  investigations  have  found  North  Caro- 
lina and  Florida  prisons  have  high  numbers 
of  convicted  felons  as  guards.  (PLN  Dec. 
1999)  In  states  that  are  so  quick  to  lock  up 
its  citizens  this  should  probably  not  be  sur- 
prising. P 

Source:  KPRC  TV  Station,  Houston 
Chronicle 
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News  in  Brief 


Alabama:  In  March,  2004,  Jefferson 
county  jail  guard  Antonio  Allums  was 
charged  with  misdemeanor  assault  for  attack- 
ing jail  prisoner  Michael  Boler  in  the  jail  by 
choking  him,  slamming  his  head  against  a 
wall  and  then  trying  to  cover  it  up.  Boler  was 
attacked  for  no  apparent  reason.  Allums  had 
previously  been  disciplined  for  similar  at- 
tacks on  helpless  jail  prisoners.  He  was  fired 
after  his  arrest  in  this  case. 

California:  On  April  26, 2004, 28  black 
and  Hispanic  prisoners  at  the  Correctional 
Training  Facility  in  Soledad  rioted,  leaving 
some  of  the  prisoners  with  minor  injuries. 

Columbia:  In  July,  2004,  the  U.S.  re- 
turned Nelson  Vargas  Rueda  to  Columbia  to 
resume  serving  a 54  month  sentence  for  re- 
bellion. Rueda  is  the  first  member  of  the 
Marxist  Fuerzas  Armadas  Revolucionarias 
de  Columbia  (FARC)  to  be  extradited  to  the 
US.  American  prosecutors  claimed  Rueda 
had  killed  three  American  Indian  rights  ac- 
tivists in  Columbia  in  1999.  The  FARC 
admitted  to  committing  the  killings  but  stated 
it  was  a mistake  by  its  members.  Rueda  was 
charged  and  extradited  to  the  US  on  murder 
charges  only  to  have  the  case  dismissed  on 
June  28,  2004,  when  the  government  was 
unable  or  unwilling  to  locate  two  witnesses 
in  the  case.  Rueda’s  American  lawyer  said 
the  federal  case  against  his  client  was  “in- 
credibly weak.”  Rueda  is  the  first  member  of 
the  FARC,  which  has  been  fighting  for  over 
40  years  to  install  a socialist  government  in 
Columbia,  to  be  extradited  to  the  US. 

Connecticut:  In  August,  2004,  charges 
were  dismissed  against  former  judicial  mar- 


shal Roosevelt  Lee,  44,  after  he  completed 
probation  on  a charge  of  third  degree  as- 
sault and  deprivation  of  a person’s  rights  by 
force  or  threat.  On  April  26,  2003,  Lee  beat 
and  stomped  New  Haven  jail  prisoner 
Hommy  Lugo  Rodriguez  after  Rodriguez  al- 
legedly spit  on  him.  Video  tapes  of  the 
beating  show  Lee  throwing  Rodriguez  onto 
the  ground  and  punching  and  hitting  him  af- 
ter removing  him  from  his  cell.  Lee  had  been 
sentenced  to  six  months  probation  and  50 
hours  of  community  service.  He  was  also  fired 
from  his  job  after  his  arrest.  Lee  is  seeking 
reinstatement  ofhis  job  and  still  claims  he  did 
nothing  wrong.  Jaime  Abert,  a police  woman 
who  was  convicted  of  witnessing  the  assault 
and  then  lying  about  it  in  a police  report  also 
completed  her  probation  and  had  charges 
against  her  dismissed  as  a result.  She  still  works 
for  the  New  Haven  police  department  after 
having  a two  month  unpaid  suspension. 

Connecticut:  In  August,  2004,  Michael 
Fuschi,  51,  a guard  at  the  MacDougall- 
Walker  Correctional  Institution  in  Suffield, 
was  charged  wiwth  workers’  compensation 
fraud  and  first  degree  larceny  by  defrauding 
a public  community.  Prosecutors  claim  that 
Fuschi  falsely  stated  he  was  injured  by  a 
prisoner  who  ran  over  his  foot  with  a food 
cart  and  then  proceeded  to  collect  $15,000  in 
benefits  after  filing  a disability  claim.  Appar- 
ently Fuschi  filed  the  claim  with  a prisoners’ 
assistance  and  another  prisoner  duly  pro- 
ceeded to  inform  the  proper  authorities  of 
the  fraud  which  initiated  the  investigation 
by  the  Chief  State’s  Attorney’s  Office.  Fuschi 
remains  employed  by  the  state  DOC. 


Connecticut:  On  June  28, 2004,  former 
federal  prison  guard  Gregory  Webb,  4 1 , was 
sentenced  to  three  years  probation  and  500 
hours  of  community  service  for  having  sex 
with  a female  prisoner  at  the  Federal  Correc- 
tional Institution  in  Danbury  and  then  lying 
about  it  when  confronted  by  investigators. 

District  of  Columbia:  On  May  18, 2004, 
Jacqueline  Blake,  40,  a biologist  in  the  FBI’s 
crime  lab,  pleaded  guilty  to  falsifying  DNA 
test  results  to  benefit  the  prosecution  in  more 
than  100  cases.  She  worked  for  the  FBI  as  a 
DNA  biologist  from  1988  to  2002. 

Kentucky:  On  August  24,  2004,  John 
Kyser,  59,  a guard  at  the  Jefferson  County 
Judicial  Building  was  charged  with  official 
misconduct  for  giving  a female  prisoner  two 
cigarettes  in  exchange  for  oral  sex. 

New  Jersey:  On  May  9,2004,  a fight  be- 
tween rival  gang  members  at  the  Essex  County 
Jail  in  Newark  left  at  least  six  prisoners  injured, 
one  with  serious  stab  wounds.  Five  guards 
suffered  minor  injuries  quelling  the  riot. 

New  Mexico:  On  August  14, 2004,  gov- 
ernor Bill  Richardson  fired  Bob  Martinez,  the 
head  of  the  state  parole  board  for  failing  to 
notify  eight  child  molestation  victims  that 
the  priest  convicted  of  molesting  them, 
David  Holley,  77,  was  being  considered  for 
parole.  Holley  pleaded  guilty  to  molesting  8 
boys  in  1993  and  was  sentenced  to  275  years 
in  prison.  In  firing  Martinez,  Richardson 
noted  the  failure  to  notify  crime  victims  vio- 
lated the  state  constitution.  Martinez  claimed 
a clerical  error  was  made.  Holley  was  not 
paroled  and  has  a new  parole  hearing  set  for 
September,  2004. 

New  York:  Between  August  16  and  19, 
2004,  immigration  detainees  at  the  Wackenhut 
Detention  Center  in  Queens  staged  a hun- 
ger strike  protesting  their  conditions  of 
confinement,  denial  of  access  to  friends,  fam- 
ily and  lawyers  and  their  lengthy  detentions. 
The  strike  ended  after  many  prisoners  were 
placed  in  isolation  and  were  threatened  with 
immediate  deportation  or  additional  confine- 
ment if  they  persisted. 

New  York:  In  April,  2004,  Lt.  Glenn 
Looney,  48,  an  employee  at  the  Bedford  Hills 
prison,  was  charged  with  having  sex  with 
Carolyn  Warmus,  40.  Like  most  states,  New 
York  bans  sex  between  prisoners  and  em- 
ployees. Warmus  claims  she  had  sex  with 
Looney  over  a two  year  period  and  saved 
his  semen  to  prove  it.  This  is  the  second 
time  in  five  years  that  Warmus,  a wealthy 
socialite  serving  time  for  the  murder  of  her 
lover’s  wife  in  1 99 1 , of  having  sex  with  her. 


Were  You  Sexually  Assaulted  By  Prison 
Staff  in  OREGON  or  VERMONT? 

If  so,  Stop  Prisoner  Rape  wants  to  hear  your  story 

The  problem  of  sexual  assault  is  one  that  affects  men,  women, 
and  youth  behind  bars.  Breaking  the  silence  that  surrounds  this 
abuse  is  an  important  first  step  to  ending  it.  Stop  Prisoner  Rape 
(SPR)  wants  to  hear  your  story.  All  of  your  information  will  be 
kept  confidential.  If  you  are  a survivor  who  was  assaulted  by 
prison  staff  in  Oregon  or  Vermont,  please  contact  us  at: 

Oregon/Vermont  Project 
Stop  Prisoner  Rape 
3325  Wilshire  Blvd.,  Suite  340 

Los  Angeles,  CA  90010  spr 

Tel:  (213)384-1400  / Email:  info@spr.org  / Web:  http://spr.org 
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New  York:  In  early  summer,  2004,  a 156 
year  old  statue  of  a continental  soldier  known 
as  Copper  John  was  removed  from  the  top 
of  the  Auburn  Correctional  Facility  for  reno- 
vation. When  returned  to  his  former  place 
this  fall  the  statue  will  be  less  well  endowed 
than  before.  According  to  The  Post  Stan- 
dard of  Syracuse,  state  prison  officials 
ordered  renovators  to  reduce  the  size  of  the 
statue’s  crotch  before  replacing  him.  Prison 
officials  would  not  respond  to  the  media’s 
calls  for  comment  on  the  reason  for  the  or- 
der. Many  prison  guards,  however,  are 
unhappy  about  the  size  reduction  and  have 
made  t shirts  protesting  it. 

North  Carolina:  On  August  1,  2004, 
Frank  “Big  Black”  Smith,  70,  died  after  a 
lengthy  struggle  with  cancer.  Smith  is  best 
known  as  one  of  the  leaders  of  the  1971  At- 
tic prison  rebellion  that  called  world  attention 
to  the  inhumane  conditions  of  American  pris- 
ons. After  his  release  from  prison  Smith  became 
a paralegal  and  was  a driving  force  in  the  class 
action  suit  against  New  York  prison  officials 
which  was  ultimately  settled  in  2000. 

Oklahoma:  On  June  25,  2004,  Mark 
Burleson,  22,  was  arrested  by  police  for 
speeding  when  they  determined  he  had  es- 
caped from  the  Tulsajail  on  June  18.  The  jail 
is  run  by  Avalon  Correctional  Services,  a 
private  for  profit  company.  The  jail  did  not 
notice  the  escape  for  another  day.  Burleson 
had  been  serving  time  for  possessing  a fire- 
arm while  under  DOC  supervision.  He  had 
promised  his  mother  not  to  try  to  flee  police 
if  caught  and  he  did  not. 

Philippines:  On  May  9, 2004,  rival  gang 
members  rioted  in  the  Pasay  City  Jail,  leav- 
ing two  prisoners  dead  and  at  least  one 
wounded. 

Texas:  On  August  24,  2004,  Hidalgo 
county  jail  guard  Guadalupe  Rodea  Jr.  30., 
was  convicted  of  official  oppression  by  a 
jury  stemming  from  his  January  16, 2003,  as- 
sault on  jail  prisoner  Antonio  Lopez.  During 
the  assault,  Rodea  removed  his  glasses,  belt 
and  some  of  his  uniform  before  going  into 
Lopez’s  cell  and  punching  him.  Rodea,  a jail 
guard  since  1995,  was  fired  on  March  13, 
2003. 

Texas:  On  January  9,  2004,  Gary 
Johnson,  executive  director  of  the  Texas  De- 
partment of  Criminal  Justice  and  his  deputy 
director  suffered  broken  bones  and  were  hos- 
pitalized after  the  vehicle  they  were  traveling 
in  was  struck  by  another  car.  The  other  car 
was  driven  by  Claude  LaRose,  72,  who  ap- 
parently lost  control  of  the  vehicle.  His  wife 
Gwendolyn,  70,  was  killed  in  the  accident. 
The  wreck  occurred  during  a rainstorm  on 
U.S.  290  near  Elgin. 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~ J.  Manzer,  CO 

"I'm  thrilled  with  the  savings...  now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 


Texas:  On  June  26, 2004,  a McClennan 
County  Detention  Center  guard  and  pris- 
oner were  critically  injured,  when  the  van 
carrying  two  guards  and  13  prisoners  from 
Odessa  to  Waco  blew  out  a tire  and  rolled 
over  several  times. 

West  Virginia:  In  July,  2004,  Wytona 
Mollohan,  was  sentenced  to  90  days  in  jail 
for  lifting  her  shirt  and  exposing  her  breasts 
to  a passing  motorist.  The  motorist  was  Lo- 
gan county  prosecuting  attorney  Brian 
Abraham.  Upon  seeing  the  exposed  breasts, 


Abraham  turned  around,  called  police  and 
detained  Mollohan. 


Everyday  Letters  for  Busy  People 

100s  of  sample  letters  for  every  occa- 
sion, including  over  two  dozen  to  gov- 
ernment agencies  and  officials.  Can  be 
modified  for  your  particular  situation. 

$15.99 

Available  From  PLN's  Book  Store! 

See  Page  45  for  more  information. 
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BUY  WHOLESALE  PRODUCTS  DIRECT! 

Over  100  FREE  Wholesale  Catalogs! 
Videos,  Electronics,  Jewelry,  Toys,  Everything! 
200  pages  of  wholesalers.  Only  $6  per  copy. 
BRENDA  ROBERTS 
PO  BOX  8 143,  New  Castle,  PA  16107 


Assistance  for  X-offenders 

130  page  resource  directory  $9.95  for  inmates. 
Info  SASE  or  370.  Ewords,  PO  Box  2592, 
Smyrna,  GA  30081.  www.lulu.com/ewords 


Are  Your  Medical/Dental  Needs 
Receiving  Proper  Attention? 

“The  Inmates  Guide  To  Prison  Health  Care”  is 
a 106  page  book  that  teaches  you  how  to  get 
legally  entitled  healthcare.  $1 1.95.  For  info  send 
SASE  or  stamp  to:  Two  Rainbow  Publishing, 
PO  Box  175,  Davis,  CA  95617.  Reviewed  in 
June  2004  PLN.  www.inmatehealthbook.com 


Handbook  for  the  Wrongly  Convicted 

Self-help  manual  explains  how  Michael 
Pardue  was  freed  after  28  yrs  in  prison. 
108  pgs.  $15.  Stamps  OK:  Justice  Denied, 
PO  Box  88 1 , Coquillc,  OR  97423  (soffcover) 


Criminal  Justice  Services  for  all  NY  inmates 

The  Parole  Specialists!  Send  SASE: 
Prisoner  Assistance  Center,  Box  689 1 , Albany, 
NY  12208.  www.prisonerassistance.org 


Please,  I Beg,  Plead  Help  For  73  y/o  Mom 

on  SS.  Son  doing  3 life  sent.  D.A.  threat- 
ened me  w/arrest  if  son  didn’t  plead  guilty. 
FULLY  IN  RECORD!  Call  702-558-9183. 


1 YEAR  PENPAL  LISTING  $12 

List  your  profile  and  photo  on  our 
website  for  one  full  year  for  $12. 
Friends  and  family  can  post  your 
ad  for  you  too.  Log  on  or  write  us: 
WriteToInmates.com 
5729  Main  St.  #362 
Springfield,  Oregon  97478 


Handbook  tor  ttie  Wrongly  Convicted  Self-help 
manual  explains  how  Michael  Pardue  was  freed 
after  28  yts  in  prison.  108  pgs.  $15.  Stamps  OK 
Justice  Denied,  PO  Box  881,  Coquille,  OR  97423 


PEN  PALS!! 

25  Businesses  For  Profit 
5 Individuals  & 6 Couples-  Free 
14  Org.  Free  Services 

All  addresses  current  as  of  August  2004.  Send 
7 unused  370  stamps  for  all  50  addresses.  No 
individual  stamps.  Please  Print:  Pen  Friends  & 
Services,  PO  Box  4076,  Amarillo,  TX  79116 


Prison  Services  Project 

Using  technology  to  help  state  and  federal 
prisoners  nationwide.  Detailed  pro  se  support. 
Applications  and  service  requests  reviewed 
by  experienced  attorney.  Write  for  info: 
Prison  Services  Project,  2232  South  Main 
Street  #364,  Ann  Arbor,  Michigan  48 103. 
www.prisonservicesproject.com 


Reflections  Stained  Glass  Artwork 

Many  designs  or  made  to  order.  Reasonable 
prices.  Mailed  nationwide.  Great  gift  for 
outside  family/ffiends.  For  info  send  SASE 
or  stamp:  Jen  U,  Box  701,  Kent,  WA  98035. 


Is  Your  Junk  Mail  Piling  Up  At  Home? 

Have  a relative  or  friend  sell  it  for  instant  cash 
- up  to  $2  per  letter  - and  flood  money  on  your 
books!  $$$  For  more  info  send  a Self  Ad- 
dressed Stamped  Envelope  to:  Edwin  Mont- 
gomery, PO  Box  682,  Atlanta,  GA  30301. 


Close-Out  Special! 

Machinery  of  Death: 

The  Reality  of  America’s 
Death  Penalty  Regime 

Edited  by  David  R Dow  and  Mark  Dow 

In  18  chapters  Machinery  of  Death 
shows  how  this  country’s  death  penalty 
system  actually  works,  and  what  it  does 
to  those  who  come  in  contact  with  it. 

“Machinery  of  Death  exposes ...  how  innocent 
people  can  end  up  on  death  row;  and  how 
constitutional  rights  are  routinely  ignored  by 
state  and  federal  judges.  Anyone  who  wants 
to  know  how  the  death  penalty  really  works 
in  American  should  read  this  book”  Barry 
Scheck,  Co-Author,  Actual  Innocence. 

List  Price  $17.95 
332  pages,  soft  cover 

Now  only  $10  !! 

(While  supplies  last) 

Write  in  Machineiy  of  Death  on  the 
Order  Form  on  page  46.  Remember! 
No  shipping  charge  on  orders  over  $25. 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  pris- 
oners, and  sexual  assaults  against  prisoners. 
Write:  ACLU  National  Prison  Project,  733 
1 5 th  St.  NW  Ste  620,  Washington,  DC  20005 . 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact 
if  you  can’t  access  programs  or  are  not  re- 
ceiving proper  medication.  Write: 
CorrectHELP;  PO  Box  46276;  West  Holly- 
wood, CA  90046.  HIV  Hotline  323-822-3838 
(Collect  OK  from  prisoners). 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifica- 
tion, and  services  for  parents  and  children.  Write: 
Center  for  Children  of  Incarcerated  Parents,  PO 
Box  4 1 -286,  Eagle  Rock,  CA  90041. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  manda- 
tory sentencing  laws.  FAMM-gram.  $10  yr 
prisoners.  Write:  FAMM,  1612  K Street  NW 
#1400,  Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  $9  yr  prisoners;  $ 1 5 yr 
individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  660-387,  Chuluota  Florida  32766. 


Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 
ful convictions,  and  how  and  why  they  hap- 
pen. 6 issues:  $10  prisoners;  $20  all  others. 
$3  for  sample  issue,  370  for  info  (stamps 
OK).  Write:  Justice  Denied,  PO  Box  881,  Co- 
quille, OR  97423. 

Hepatitis  C Awareness  News 
Hepatitis  C and  HIV/HCV  newsletter  free  on 
request.  Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners; 
$25  all  others.  Members  receive  the  Razor 
Wire.  Write:  November  Coalition,  795  South 
Cedar,  Colville,  WA  99 1 1 4. 

Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prison- 
ers. Counseling  resource  guides  for  impris- 
oned and  released  rape  survivors  & activists 
available  for  almost  every  state.  Specify  state 
with  request:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA90010. 
Donations  welcome. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15 
all  others.  Write:  WPP,  PO  Box  40085,  Port- 
land, OR  97240.  Write  for  info  about  reports 
related  to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


• Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS!  j 
j 1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!)  j 
:2.  Legal  Research  ($19.95  value!)  j 

•3.  Prison  Nation  ($19.95  value!)  | 

A.  Everyday  Letters  & Roget’s  Thesaurus  ($21.98  value!)  : 

; Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by  • 

Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95.  ; 
; Comprehensive  and  easy  to  understand  guide  on  researching  the  law.  ! 
! Explains  case  law,  statutes,  digest  and  & more.  Includes  review  ; 
; questions,  library  exercises  and  practice  research  problems.  |! 

: Especially  valuable  for  novice  pro  se  litigants.  1005  |__1 I; 

| Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  ■ 
l Herivel  and  Paul  Wright,  332  pages.  $19.95.  Exposes  the  dark  ; 

; side  of  America’s  Tock-em-up’  political  and  legal  climate.1041  l! 

! Everyday  Letters  For  Busy  People,  $15.99  AND  Roget’s  Thesau-  ; 
; rus,  $5.99.  $21.98  value!  See  the  description  of  these  two  I- 

! books  elsewhere  on  this  page.  1048  & 1045  I; 


The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 

has  much  material  applicable  to  criminal  cases).  1037  

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Main  Street  Books,  288 
pages.  $15.95.  Explains  the  writing  of  effective  com  plaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of 

law.  Explains  words  with  many  cross-references.  1036  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 
cally linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and 
parts  of  speech  shown  for  every  main  word.  Covers  all  levels 

of  vocabulary  and  identifies  informal  and  slang  words.  1045  LJ 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+ 
entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated 
geographical  and  biographical  entries.  Includes  latest  busi-  [ 
ness  and  computer  terms.  1033  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  interviews  and  an- 
swering questions,  networking,  how  to  present  your  I 
strengths  to  an  employer,  and  much  more!  1056  |__1 


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  j 
1 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  : 
:2.  Actual  Innocence  ($9.99  value)  j 

• 3.  Everyday  Letters  For  Busy  People  ($15.99  value!)  j 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
I updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. ; 
; Two  of  O.J.’s  attorney's  explain  how  defendants  are  wrongly  convicted  on  a 1 
! regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 
; innocent.  Devastating  critique  of  police  and  prosecutorial  mis-  • 

conduct  and  the  system  that  ensures  those  abuses  continue.  1030  |__1 ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  ! 

! $15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 
; Includes  many  letters  to  government  agencies  and  officials.  ! 

! Many  tips  and  guidelines  for  writing  effective  letters.  1048  I; 

•  

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 
economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  L_| 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  1__| 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1 007  LJ 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system's  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision- 
ing  yourself  as  being  a successful  and  respected  person.  1052  1__| 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 

considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of 

the  prison  industrial  complex.  1009  

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  F~ 
a lawyer’s  qualifications,  and  much  more.  1015  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers.  Info 
on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  


All  books  are  softcover  except  Prison  Madness 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 
hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

Ail  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More  P 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  |__| 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting  P 

U.S.  government  involvement  in  drug  trafficking.  1014  |__| 

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev.  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  |__| 

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and  — 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori- 
zation form  for  a hard-cover  book  with  your  order!  1003 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry,  edited  by 
Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  1998,  264  Pages.  $19.95.  The 
Prison  Legal  News  anthology  that  in  49  essays  presents  a detailed 
“inside”  look  at  the  workings  of  the  criminal  justice  system.  1001  

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser  I ZZ 

1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser.  ZZ 

1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser.  ! I 

2002  Index,  over  100  pages  $10.00  for  any  purchaser.  ^ 

2003  Index,  over  100  pages  $10.00  for  any  purchaser.  I ZZI 

FitEE  SHIPPING  ON  ALL  B<@>m 
AMD  INDEX  dlRDEHS  dYEH  $155 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 


; Subscription  Bonuses 

I 2 years  4 bonus  issues  for  28  total 

I 3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 
I 4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
I All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
| issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  7-31  -04) 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 


206-246-1022 

Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 

Name: 

DOC  #: 

Suite/Cell: 

Agency/Inst: 

Address: 

City/State/Zip: 

Extra  line: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( W rite  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  ( Write  below  which  FREE  booh  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  S/H  on  3 & 4 
yr  sub  special  books  OR  book  orders  OVER  $25!) 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


September  2004 


46 


Prison  Legal  News 


The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners , 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don’t 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions.  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  *168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wow!”  - h.b.s.,  fci  otbville,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short.  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

"I  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steilacoom,  wa 


Name Reg.  It 

Faciuty 

Address 

City  State  Zip 

O Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  O Visa  O Mastercard 

plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 

Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Prison  Legal  News 


47 


September  2004 


Learn  & Understand  the  Law 


Blackstone 

Career  Institute 


Call  800-826-9228  or  Write  for  a free  Catalog 


P.O.  Box  899  • Emmaus,  PA  18049-0899 


Whether  or  not  you  are  interested  in  a Legal  Assistant/Paralegal 
career,  or  choose  to  take  this  course  for  personal  fulfillment,  the 
law  can  be  a powerful  influence  in  your  personal  life. 


■ Learn  Civil  & Criminal  Law 

■ Learn  Legal  Research 

■ 110  Years  of  Legal 
Training  Experience 

■ Study  in  your  spare  time 

■ Affordable  Tuition, 

Easy  Payment  Plan 


For  a Limited  Time... 


Receive 

Black's  Law 
Dictionary. 

(at  mid-point  of 
course  study.) 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed.  For 

If  you  move  or  are  transfered,  please  no- 

example,  if  the  label  says:  EXPIRES  1 1/2004,  then  the  subscription 

tify  PLN  as  soon  as  possible  so  your  is- 

expires  after  the  November  2004  issues  is  mailed.  Please  renew  at 

sues  can  be  mailed  to  your  new  address! 

least  2 months  before  the  expiration  date.  IF  THE  LABEL  SAYS 

PLN  only  accepts  responsibility  for  send- 

EXPIRES:  09/2004  THIS  IS  YOUR  LAST  ISSUE.  Please  re- 

ing  an  issue  to  the  address  provided  at 

new  immediately  to  avoid  missing  any  issues. 

the  time  an  issue  is  mailed! 

Prison  Legal  News 

2400  NW  80th  Street  #148 
Seattle,  WA  98117 

Change  Service  Requested 


Non-Profit  Org. 
U.S.  Postage 
PAID 

Portland  OR 
Permit  No.  3142 


PRISON 


Legal  News 


VOL.  15  No.  10 

ISSN  1075-7678 


Dedicated  to  Protecting  Human  Rights 


October  2004 


U.S.  Torture:  A Sordid  History  Of  Official  And  Systematic  Abuse 

by  G . Flint  Taylor 


T he  brutal  and  sadistic  torture  by  U.S. 
military  prison  guards,  military  in- 
telligence officers,  and  CIA  interrogators 
which  is  being  revealed  daily  in  the  main- 
stream media  has  brought  protestations  from 
President  Bush,  Secretary  of  Defense 
Rumsfeld  and  others  who,  despite  apparently 
approving  many  of  these  techniques,  have 
claimed  that  torture  is  “un  American”  and  is 
the  product  of  a few  overzealous  “bad 
apples.”  Alternatively,  other  officials  ad- 
vance the  proposition  that  the  use  of  such 
torture  by  U.S.  forces  is  a recent  phenom- 
enon, necessitated  by  the  post-9/11  threat 
of  A1  Qaeda  and  related  terrorism.  In  fact, 
torture  as  an  interrogation  technique  and  as 
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a means  to  inflict  sadistic  punishment  has 
long  been  systematically  practiced  by  the 
U.S.  military  abroad,  as  well  as  by  police  in- 
terrogators and  prison  guards  here  at  home. 

The  torture  techniques  which  are  now 
being  revealed  as  those  practiced  by  prison 
guards  and  military  police  at  the  Abu  Ghraib 
prison  in  Iraq  and  by  the  CIA  operatives  at 
Guantanamo,  in  Afghanistan,  and  in  other 
secret  locations  — including  electric  shock, 
hoodings,  simulated  drowning  and  suffoca- 
tion, mock  executions,  sodomy  with 
nightsticks  and  other  sexual  and  racial  as- 
saults and  humiliation,  brutal  beatings,  and 

sleep,  water  and  food  deprivation are 

strikingly  similar  to  those  practiced  through- 
out the  sordid  history  of  U.S.  torture. 
Moreover,  the  characteristic  racist  dehuman- 
ization  which  motivates  the  torturers 
themselves  is  also  strikingly  similar,  as  is  the 
authorization,  participation,  and  after  the  fact 
cover-up  of  the  torture  by  command  and 
supervisory  personnel. 

Additionally,  it  appears  that  two  of  the 
main  Abu  Ghraib  torturers  had  previously  and 
repeatedly  brutalized  prisoners  while  serving 
as  prison  guards  in  the  U.S.,  and  at  another 
prison  camp  in  Iraq.  Chicago  Tribune,  “Prison 
Leaders  had  Past  Woes;  Brunt  of  Blame  Falls 
on  Officer,  Alleged  Ringleader,”  May  16, 2004. 
In  this  article,  we  will  trace  the  history  of  U.S. 
torture  and  examine  and  compare  the  tech- 
niques with  those  that  are  surfacing  today. 

The  Definition  of  Torture  and  its 
Effects 

In  1950,  Article  3 of  the  Geneva  Con- 
vention Relative  to  the  Treatment  of 
Prisoners  of  War  was  entered  into  force. 


This  Article  prohibited  discrimination  in  the 
treatment  of  prisoners  on  the  basis  of  race, 
“violence  to  life  and  person,  in  particular 
murder  of  all  kinds,  mutilation,  cruel  treat- 
ment and  torture”  as  well  as  “outrages  upon 
personal  dignity,  in  particular,  humiliating  and 
degrading  treatment.”  In  the  Declaration  on 
the  Protection  of  all  Persons  from  Being  Sub- 
jected to  Torture  and  Other  Cruel,  Inhuman  or 
Degrading  Treatment  or  Punishment  (1975), 
the  General  Assembly  of  the  United  Nations 
defined  torture  as  “any  act,  by  which  severe 
pain  or  suffering  is  intentionally  inflicted  by 
or  at  the  instigation  of  a public  official  on  a 
person  for  such  purposes  as  obtaining  from 
him  or  a third  person  information  or  confes- 
sion, punishing  him  for  an  act  he  has  committed 
or  is  suspected  of  committing,  or  intimidating 
him  or  another  person.”  GA.  res.  39/46,  annex, 
39  U.N.  GAOR  Supp.  (No.5 1)  at  197,  U.N.  Dec. 
A/39/51  (1984). 

Common  tactics  used  world  wide  which 
have  been  recognized  as  torture  include  sub- 
merging the  victim’s  head  in  foul  water, 
sometimes  while  wearing  a hood  (baffera  or 
submarino),  wrapping  a plastic  bag  over  the 
face  (dry  submarino),  applying  electric 
shocks  to  the  sensitive  parts  of  the  body 
such  as  the  genitals,  ear  lobes  and  nipples, 
from  a “black  box”  or  with  a cattle  prod,  sus- 
pension in  the  air  by  the  hands  or  feet,  gun 
threats  and  mock  executions,  beatings  on 
the  soles  of  the  feet,  blows  with  the  palms  of 
the  hand  to  the  side  of  the  head  to  cause  the 
rupturing  of  ear  drums  (telefono),  blows  ad- 
ministered with  telephone  books  and  rubber 
hoses,  beating  and  kicking  to  the  head  and 
body,  and  “good  guy,  bad  guy”  interroga- 
tion techniques.  See,  Matthew  Lippman,  The 
Development  and  Drafting  of  the  United  Na- 
tions Convention  Against  Torture  and  Other 
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Cruel,  Inhuman  or  Degrading  Treatment  or 
Punishment , 17  B.C.  Inti.  & Comp.  L.  Rev.  275, 
305-306,  309,  332,  (1994);  Duncan  Forrest,  A 
Glimpse  of  Hell,  Reports  on  Torture  Worldwide: 
The  Methods  of  Torture  and  Its  Effects,  109-11 1 
(Duncan  Forrest,  Amnesty  International  ed., 
1996);  Amnesty  International,  Torture  in  the 
Eighties,  21-25  (1984);  Final  Report  of  the  South 
African  Truth  and  Reconciliation  Commission 
(1998),  Volume  5,  Chapter  l,pp-  9-10;  Report  of 
the  Special  Rapporteur  of  the  United  Nations, 
January  14,  1 998,  E/CN.4/1 998/38/Add.2  at  fl[ 
12,  88;  Report  of  the  Special  Rapporteur  of  the 
United  Nations,  December  13,  1996,  E/CN.4/ 
1997/7/Add.  3,  fj[  5,  10,  44,  85;  Report  of  the 
Special  Rapporteur  of  the  United  Nations,  De- 
cember 4, 1996  E/CN.4/1996/35/Add.2  atf][  11. 
According  to  these  Reports,  the  purpose  of 
these  torture  tactics  is  “frequently  to  obtain  a 
confession,  often  to  a deed  the  person  did  not 
commit.”  Torture  in  the  Eighties  at  2 1 . Accord- 
ing to  an  Amnesty  International  Report,  “while 
torture  promises  to  yield  quick  results,  it  is  an 
edifice  built  on  a foundation  of  erroneous  alle- 
gations, false  confessions  and  abuse  of  the 
innocent.”  Matthew  Lippman,  The  Development 
and  Drafting  of  the  United  Nations  Conven- 
tion Against  Torture  and  Other  Cruel,  Inhuman 
or  Degrading  Treatment  or  Punishment,  17  B.C. 
Inti.  & Comp.  L.  Rev.  275, 309  (1994).  Torture  in 
the  Eighties  at  21. 

As  torture  techniques  have  become  more 
scientifically  sophisticated,  they  have  put 
greater  emphasis  on  the  infliction  of  psycho- 
logical, rather  than  physical,  pain.  17  B.C.  Inti. 
& Comp.  L.  Rev.  at.  29 1 . 

A Special  Rapporteur,  who  was  appointed 
by  the  General  Assembly  of  the  United  Nations, 
has  found  that  “by  its  nature,  torture  often  takes 
place  during  interrogation  in  isolation  and  in 
secret  places.  Unless  the  victim  is  released  or 
the  body  is  found  with  marks  of  torture  on  it,  it 
is  almost  impossible  to  obtain  direct  evidence 
of  torture.  Moreover,  there  are  a considerable 
number  of  torture  techniques  which  leave  no 
traceable  marks  on  the  body.”  Id.  at  326. 

The  Special  Rapporteur  also  found  that 
“allegations  of  torture  have  proven  increasingly 
difficult  to  corroborate.  Detainees  are  isolated 
and  there  are  few  eyewitnesses....  Those  who 
lodge  complaints,  as  well  as  witnesses,  fre- 
quently confront  police  threats  and  retribution. 
Police  and  prosecutorial  authorities  also  tend 
to  dismiss  allegations  of  torture  arbitrarily.”  Id. 
at  333. 

In  countries  where  the  victim  must  be  taken 
to  court,  “elaborate  steps  are  taken  to  disguise” 
the  torture,  including  wrapping  ropes  in  soft 


cloth  or  conducting  a beating  “over  cloth- 
ing to  prevent  the  lacerations  though  not 
the  pain.”  Amnesty  International,  Torture  in 
the  Eighties,  21-25  (1984).  In  fact,  “many 
forms  of  torture  are  designed  not  to  leave 
physical  traces,  but  rather  to  change  the 
mental  balance  of  the  individual”  and  “tor- 
ture victims  of  today  are  unlikely  to  present 
physical  stigmata  but  can  ...  be  expected  to 
reveal  numerous  symptoms  mostly  of  a psy- 
chological nature.”  Hans  D.  Peterson  & Peter 
Jacobson,  Psychical  and  Physical  Symp- 
toms after  Torture,  29  Forensic  Sci.  Int.179, 
180,  (1985);  See  also  Rosalind  Ramsay  et.  al., 
Psychiatric  Morbidity  in  Survivors  of  Or- 
ganized State  Violence,  Including  Torture, 
162  Brit.  J.  Psychiatry,  55, 55  (1993)  (“the  pur- 
pose of  torture  is  always  to  achieve  a 
psychological  change  in  individuals  . . .). 

In  his  Reports  on  Mexico,  Venezuela  and 
Chile,  the  Special  Rapporteur  noted  that  de- 
tainees were  routinely  tortured  in  ways  that 
would  leave  no  marks,  with  attempted  suffo- 
cation by  plastic  bags  and  electric  shock 
being  commonly  utilized  in  interrogations  for 
that  purpose.  On  the  basis  of  that  evidence, 
the  Special  Rapporteur’s  Reports  found  that 
“infliction  of  torture  is  an  offense  that  must 
be  prosecuted  by  itself,  independently  of  the 
physical  harm  caused  to  the  victim.  There 
are,  for  example,  methods  of  torture  that  leave 
no  after  effects  but  are  no  less  effective  for 
the  torturer’s  purposes,”  and  “the  absence 
of  marks  on  the  body  consistent  with  allega- 
tions of  torture  should  not  necessarily  be 
treated  by  the  prosecutors  and  judges  as 
proof  that  the  torture  did  not  occur.”  Report 
of  the  Special  Rapporteur  of  the  United  Na- 
tions, January  14,  1998,  E/CN.4/1998/38/ 
Add. 2 at  'Id  12,  88;  Report  of  the  Special 
Rapporteur  of  the  United  Nations,  Decem- 
ber 13, 1996,  E/CN.4/1997/7/Add.  3,f][  5, 10, 
44,  85;  Report  of  the  Special  Rapporteur  of 
the  United  Nations,  December  4,  1996  E / 
CN.4/ 1 996/35/Add.2  atff  1 1, 12, 16, 17, 73. 

Torture  leaves  a lasting  psychological 
impact  on  its  victims  and  each  technique  of 
torture  results  in  a specific  set  of  conse- 
quences or  sequelae.  “Physical  and 
Psychiatric  Effects  of  Torture:  Two  Medical 
Studies,”  The  Breaking  of  Bodies  and 
Minds:  Torture,  Psychiatric  Abuse,  and  the 
Health  Professions  58  (1985);  “Torture,  A 
Study  of  Chilean  and  Greek  Victims,”  Am- 
nesty International  Danish  Medical  Group, 
Evidence  of  Torture  14  (1977).  Even  “the 
most  unintrusive  techniques  were  found  to 
leave  lasting  psychological  scars,”  such  as 
anxiety,  hypocondria,  and  hysteria,  while 
electric  shocking  commonly  causes  short 
term  mental  confusion  and  mental  impair- 
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ment,  and,  more  seriously  incontinence  and 
dementia,  as  well  as  apathy,  aboulia,  and 
electricity  phobia.  Id.  Plastic  bagging  (dry 
submarino),  as  described  by  Karen  Prip,  Chief 
psychologist  of  the  Danish  Rehabilitation 
and  Research  Centre  for  Torture  Victims 
(RCT),  evokes  the  experience  of  being  dead 
yet  alive.  One  of  the  consequences  and  late 
after  effect  is  that  the  survivor  presents  a 
changed  respiratory  pattern.  The  breathing 
rate  may  be  excessive  and  rhythm  erratic  with 
a variety  of  patterns,  including  shallow,  fast, 
and  apical  breathing  as  if  the  patient  has 
momentarily  forgotten  to  breathe,  or  cog- 
wheel breathing  as  if  the  patient  dare  not  let 
it  out.  These  respiratory  patterns  are  easily 
provoked  when  the  patient  is  in  the  state  of 
anxiety  and  stress.  Torture  and  the  Sequelae 
after  Torture,  RCT  (1996). 

The  Origins  of  State  Sanctioned 
Torture  in  the  Western  World 

Systematic  torture  by  military  and  po- 
lice officials  has  been  an  ugly  component  of 
both  the  political  process  and  the  criminal 
justice  system  since  the  days  of  the  ancient 
Greece  and  Rome.  Matthew  Lippman,  The 
Development  and  Drafting  of  the  United 
Nations  Convention  Against  Torture  and 
Other  Cruel,  Inhuman  or  Degrading  Treat- 
ment or  Punishment,  17  B.C.  Inti.  & Comp. 
L.  Rev.  275  (1994).  It  was  first  used  to  obtain 
testimony  from  slaves  in  criminal  and  civil 
cases  in  order  to  “ensure  that  they  testified 
truthfully.”  Id.  at  275-6.  The  Romans  soon 
recognized  that  statements  obtained  by  tor- 
ture were  “dangerous  and  deceptive” 
because  “most  people  would  prevaricate  . . . 
in  order  to  avoid  pain.”  Id.  at  277-78. 

In  the  Middle  Ages,  torture  was  only 
used  where  the  crime  carried  a punishment 
of  mutilation  or  death  and  an  eyewitness  or 
substantial  circumstantial  evidence  impli- 
cated the  arrestee  victim.  Id.  The  “queen  of 
proofs,”  as  a confession  extracted  by  tor- 
ture came  to  be  known,  had  to  be  repeated 
the  next  day  in  a courtroom  before  a judge 
since  authorities  recognized  that  the  reliabil- 
ity of  such  a confession  was  highly  suspect. 
Id.  at  279-80.  In  the  17th  and  18th  centuries, 
torture  was  abolished  in  most  countries.  As 
Italian  criminologist  Cesare  Beccaria  wrote 
in  1764  in  his  influential  critique  on  torture,  it 
is  “dubious  to  posit  pain  as  the  ‘crucible  of 
truth,  as  though  the  criterion  of  truth  lay  in 
the  muscles  and  fibers  of  a poor  wretch  . . . 
[torture]  is  a sure  way  to  condemn  weak  but 
innocent  people’  . . .who  confess  due  to 
fright,  pain  and  suffering  . . .”  Id.  at  282. 


U.S.  Torture  - -1930  to  the  Present 

Systematic  torture  reappeared  in  the 
first  half  of  the  twentieth  century,  and  “de- 
mocracies were  not  immune  from  infection 
by  the  virus  of  torture.”  Id.  at  288.  A 1931 
report  of  the  National  Commission  on  Law 
Observance  and  Enforcement  (“The 
Wickersham  Report”)  found  that  the  ‘“third 
degree’  — the  infliction  of  physical  or  men- 
tal pain  to  extract  confessions  or  statements 
was  ‘widespread  throughout  the  coun- 
try’ and  was  ‘thoroughly  at  home  in 
Chicago.’”  Id.  at  288-89.  The  methods  iden- 
tified in  the  Report  “range  from  beating  to 
harsher  forms  of  torture.  The  commoner 
forms  are  beating  with  the  fists  or  some  imple- 
ment, especially  the  rubber  hose,  that  inflicts 
pain,  but  is  not  likely  to  leave  permanent  vis- 
ible scars . . . authorities  often  threaten  bodily 
injury  . . . and  have  gone  to  the  extreme  of 
procuring  a confession  at  the  point  of  a pis- 
tol.’” Id.  at  footnote  146.  It  further  found 
that  the  practice  of  police  torture  in  the  United 
States  was  “shocking  in  its  character  and 
extent,  violative  of  American  traditions  and 
institutions  and  not  to  be  tolerated.”  Id.  at 
289. 

Brown  v.  Mississippi  and  State  of 
Illinois  v.  Walden 

In  the  case  of  Brown  v.  Mississippi,  297 
U.S.  278  (1936),  the  United  States  Supreme 
Court  concluded  that  the  uncontroverted 
evidence  of  torture  of  several  African-Ameri- 
can defendants  by  two  county  Sheriffs,  their 
deputies,  and  a white  mob,  into  falsely  con- 
fessing to  the  murder  of  a white  man,  read 
“more  like  pages  torn  from  some  medieval 
account,  than  a record  made  within  the  con- 
fines of  a modern  civilization  which  aspires 
to  an  enlightened  constitutional  govern- 
ment.” This  evidence  reflected  the  terror 
often  used  to  obtain  confessions  from  black 
men  accused  of  crimes  against  whites  dur- 
ing that  period: 

“[On]  March  30, 1934,  a deputy  sheriff, 
accompanied  by  others,  came  to  the  home 
of  one  of  the  defendants,  and  requested  him 
to  accompany  them  to  the  house  of  the  de- 
ceased, and  there  a number  of  white  men 
were  gathered,  who  began  to  accuse  the 
defendant  of  the  crime.  Upon  his  denial  they 
seized  him,  and  with  the  participation  of  the 
deputy  they  hanged  him  by  a rope  to  the 
limb  of  a tree,  and  having  let  him  down,  they 
hung  him  again,  and  when  he  was  let  down 
the  second  time,  and  he  still  protested  his 
innocence,  he  was  tied  to  a tree  and  whipped, 
and  still  declining  to  accede  to  the  demands 


that  he  confess,  he  was  finally  released  and 
he  returned  with  some  difficulty  to  his  home, 
suffering  intense  pain  and  agony  ...  A day 
or  two  thereafter  the  said  deputy,  accompa- 
nied by  another,  returned  to  the  home  of  the 
said  defendant  and  arrested  him,  and  de- 
parted with  the  prisoner  towards  the  jail  in 
an  adjoining  county,  but  went  by  a route 
which  led  into  the  State  of  Alabama;  and 
while  on  the  way,  in  that  State,  the  deputy 
stopped  and  again  severely  whipped  the 
defendant,  declaring  that  he  would  continue 
the  whipping  until  he  confessed,  and  the 
defendant  then  agreed  to  confess  to  such  a 
statement  as  the  deputy  would  dictate,  and 
he  did  so,  after  which  he  was  delivered  to 
jail. 

“The  other  two  defendants  were  also 
arrested  and  taken  to  the  same  jail.  The  same 
deputy,  accompanied  by  a number  of  white 
men,  one  of  whom  was  also  an  officer,  and 
by  the  jailer,  came  to  the  jail,  and  the  two  last 
named  defendants  were  made  to  strip  and 
they  were  laid  over  chairs  and  their  backs 
were  cut  to  pieces  with  a leather  strap  with 
buckles  on  it,  and  they  were  likewise  made 
by  the  said  deputy  definitely  to  understand 
that  the  whipping  would  be  continued  un- 
less and  until  they  confessed,  and  not  only 
confessed,  but  confessed  in  every  matter  of 
detail  as  demanded  by  those  present;  and  in 
this  manner  the  defendants  confessed  the 
crime,  and  as  the  whippings  progressed  and 
were  repeated,  they  changed  or  adjusted  their 
confession  in  all  particulars  of  detail  so  as  to 
conform  to  the  demands  of  their  torturers. 
When  the  confessions  had  been  obtained 
in  the  exact  form  and  contents  as  desired  by 
the  mob,  they  left  with  the  parting  admoni- 
tion and  warning  that,  if  the  defendants 
changed  their  story  at  any  time  in  any  re- 
spect from  that  last  stated,  the  perpetrators 
of  the  outrage  would  administer  the  same  or 
equally  effective  treatment. . . 

“Two  sheriffs,  one  of  the  county  where 
the  crime  was  committed,  and  the  other  of 
the  county  of  the  jail  in  which  the  prisoners 
were  confined,  came  to  the  jail,  accompanied 
by  eight  other  persons,  some  of  them  depu- 
ties, there  to  hear  the  free  and  voluntary 
confession  of  these  miserable  and  abject  de- 
fendants. The  sheriff  of  the  county  of  the 
crime  admitted  that  he  had  heard  of  the  whip- 
ping, but  averred  that  he  had  no  personal 
knowledge  of  it.  He  admitted  that  one  of  the 
defendants,  when  brought  before  him  to 
confess,  was  limping  and  did  not  sit  down, 
and  that  this  particular  defendant  then  and 
there  stated  that  he  had  been  strapped  so 
severely  that  he  could  not  sit  down,  and  as 
already  stated,  the  signs  of  the  rope  on  the 
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neck  of  another  of  the  defendants  were 
plainly  visible  to  all.”  296  U.S.  at  282-83. 

Such  racial  terror  during  interrogations 
was  not  limited  to  the  South.  In  January  of 
1952,  a twenty  year  old  African-American 
musician,  Oscar  Walden,  was  arrested  on  the 
south  side  of  Chicago  for  the  rape  of  a fifty 
year  old  white  woman.  At  the  station,  he 
was  questioned  by  a battery  of  police  offic- 
ers, detectives,  supervisors  and  prosecutors, 
and  when  he  denied  his  guilt,  he  was  repeat- 
edly kicked  and  slapped,  his  fingers  were 
bent  back,  and  the  officers  threatened  to  strip 
him,  beat  him  with  a rubber  hose,  and  hang 
him  with  a rope.  They  also  racially  abused 
him  and  threatened  his  parents  with  jail.  He 
then  agreed  to  confess,  and  he  was  dragged 
in  front  of  the  victim  and  forced  to  apolo- 
gize. See:  People  v.  Walden,  19  111.  2d.  602 
(1960);  Plaintiff’s  complaint  in  Walden  v.  City 
of  Chicago,  04-  C-  0047  (N.  D.  111.). 

On  the  basis  of  his  false  confession  and 
apology  induced  identification,  Walden  was 
convicted  and  sentenced  to  seventy-five 
years  in  prison.  He  was  paroled  fourteen  years 
later,  after  evidence  that  another  man  commit- 
ted the  crime  was  uncovered,  and  in  January 
of  2003,  fifty-one  years  after  his  conviction, 
he  was  pardoned  on  the  basis  of  innocence. 
Walden’s  attorney  on  appeal,  who  later  be- 
came a federal  court  judge,  has  asserted  that 
similarly  brutal  tactics  were  often  used  by 
the  Chicago  police  during  this  time. 

The  “Tucker  Telephone” 

Systematic  torture  to  punish  prisoners 
and  to  extract  information  was  practiced  for 
decades  in  the  Arkansas  prison  system.  At 
the  Tucker  Prison  Farm,  which  housed  first 
time  offenders,  torture  by  electric  shock  was 
regularly  inflicted  on  prisoners  by  use  of  the 
“Tucker  Telephone,”  an  instrument  which 
was  later  utilized  both  in  Vietnam  by  the  U.  S . 
military  and  in  Chicago  by  police  interroga- 
tors. As  described  in  the  February  20,  1967 
edition  of  Newsweek  Magazine : 

“Men  were  beaten  by  wardens,  by  trust- 
ies, by  one  another.  In  the  fields,  whippings 
were  regular  and  almost  maniacally  brutal. 
For  overlooking  some  cucumbers  he  was 
supposed  to  pick,  one  inmate  said  he  re- 
ceived 30  lashes  on  his  bare  buttocks 

Youthful  inmates  were  beaten  if  they  refused 
the  advances  of  homosexual  trusties.  As 
punishment,  or  to  force  information  from  in- 
mates, men  were  sometimes  tortured  with 
pliers,  with  hypodermic  needles  driven  un- 


der fingernails  and  with  the  infamous 
‘Tucker  Telephone’  — a battery-powered 
modification  of  a crank  telephone  with  elec- 
trodes attached  to  the  prisoners’  toes  and 
genitals.  The  device  was  put  together  by  a 
former  ‘inmate  doctor’  and  usually  admin- 
istered in  the  prison  hospital.”  Down  on 
the  Farm,  Newsweek  Magazine,  February 
20, 1967. 

Subsequently,  U.S.  Supreme  Court  Jus- 
tice Harry  Blackmun,  in  Hudson  v.  McMillan, 
503  U.S.  1, 13-14, 117  L.Ed  2d  156, 112S.Q 
995  (1992),  again  recognized  the  use  of  the 
“Tucker  Telephone”  and  other  forms  of  tor- 
ture in  our  nations’  prisons: 

“The  Court  today  appropriately  puts 
to  rest  a seriously  misguided  view  that  pain 
inflicted  by  an  excessive  use  of  force  is 
actionable  under  the  Eighth  Amendment 
only  when  coupled  with  ‘significant  injury,’ 
e.g.,  injury  that  requires  medical  attention 
or  leaves  permanent  marks.  Indeed,  were 
we  to  hold  to  the  contrary,  we  might  place 
various  kinds  of  state-sponsored  torture 
and  abuse-of  the  kind  ingeniously  de- 
signed to  cause  pain  but  without  a telltale 
‘significant  injury’ -entirely  beyond  the  pale 
of  the  Constitution.  In  other  words,  the 
constitutional  prohibition  of  ‘cruel  and 
unusual  punishments’  then  might  not  con- 
strain prison  officials  from  lashing 
prisoners  with  leather  straps,  whipping 
them  with  rubber  hoses,  beating  them  with 
naked  fists,  shocking  them  with  electric 
currents,  asphyxiating  them  short  of  death, 
intentionally  exposing  them  to  undue  heat 
or  cold,  or  forcibly  injecting  them  with  psy- 
chosis-inducing drugs.  These  techniques, 
commonly  thought  to  be  practiced  only 
outside  this  Nation’s  borders,  are  hardly 
unknown  within  this  Nation’s  prisons.  See, 
e.g.,  Campbell  v.  Grammar,  889  F.2d  797 , 
802  (CA8  1989)  (use  of  high-powered  fire 
hoses);  Jackson  v.  Bishop,  404  F.2d  571, 
574-575  (CA8  1968)  (use  of  the  “Tucker 
Telephone,”  a hand-cranked  device  that 
generated  electric  shocks  to  sensitive  body 
parts,  and  flogging  with  leather  strap).  See 
also:  Hutto  v.  Finney,  431  US  678, 682,  n 5, 
57  L.Ed  2d  522, 98  S.Q2565  (1978).” 

Torture  in  Vietnam 

Testimony  before  Congressional  Com- 
mittees and  at  the  1971  Winter  Soldier 
Investigation  by  numerous  marines,  sol- 
diers, and  military  police  officers  who 
served  in  Vietnam  established  that  torture 
by  the  U.S.  military  was  well  established  as 
a matter  of  policy  and  was  routinely  used 
to  elicit  information  and  meet  out  punish- 


ment during  the  Vietnam  War.  These  meth- 
ods included  the  use  of  field  telephones  to 
shock  prisoners,  rape,  dog  attacks,  and  burn- 
ing and  brutally  abusing  the  victim’s  genitals. 
The  use  of  the  Vietnam  version  of  the  Tucker 
Telephone  was  described  by  soldier  after  sol- 
dier as  a racist  standard  operating  procedure, 
supervised  by  ranking  officers: 

“And  so,  these  things  in  the  field,  the 
torturing  of  prisoners,  the  use  of  scout  dogs 
in  this  torture,  the  Bell  Telephone  hour  as  has 
been  described  with  the  field  phones,  by  see- 
ing all  of  these  units,  I discovered  that  no  one 
unit  was  any  worse  than  another.  That  this 
was  standard  procedure.  That  it  was  almost 
like  watching  the  same  film  strip  continually, 
time  after  time  after  time.  Within  every  unit 
there  was  the  same  prejudice;  there  was  the 
same  bigotry  toward  Vietnamese.  All  Vietnam- 
ese ....  You  tied  them  to  a tree  and  get  the 
dog  handler  to  let  the  dog  jump  and  bite  at 
the  person  tied  to  the  tree.  Or  again,  with  the 
field  telephone,  you  wired  it  up  to  his  ears, 
his  nose,  his  genitals.  This  was  done  to 
women;  I’ve  seen  it  done  to  women.  In  Ben 
Song,  which  was  the  province  capital,  in  a 
prison,  this  guy  was  telling  me  all  about  why 
war  was  hell.  He  took  me  down  to  this  dun- 
geon where  South  Vietnamese  troops  were 
pulling  fingernails  out  of  an  old  woman.  There 
was  an  American  captain  standing  by,  rock- 
ing on  his  heels,  rather  enjoying  the  show.” 
Testimony  of  Marine  photographer  Michael 
McCusker,  Winter  Soldier  Investigation,  Janu- 
ary  31, 1971. 

“I  also  saw  in  the  building  a table  with  a 
piece  of  apparatus  on  it  that  I was  told  was 
the  inside  of  a field  telephone  and  it  did  look 
like  a field  telephone  to  me.  I have  seen  them 
a number  of  times.  This  was  taken  out  of  the 
case  and  it  had  two  long  wires,  electric  probes 
that  I was  told  were  used  on  all  parts  of  pris- 
oners’ bodies  for  electronic  type  torture.  The 
way  this  operates,  there  is  a crank  on  a field 
telephone  and  when  this  is  cranked  it  builds 
up  enough  power  inside  to  transmit  over  the 
wires  a strong  enough  signal  to  ring  the  other 
person’s  telephone.  I don’t  know  the  voltage 
of  it,  or  what,  but  I understand  it  is  very  pain- 
ful. I was  just  told  that  the  faster  you  crank  it, 
the  higher  the  voltage,  so  I guess  the  more 
you  crank  it,  the  more  information  you 
got.”Testimony  of  Military  Intelligence  Officer 
David  Stark,  Winter  Soldier  Investigation, 
January  31, 1971. 

According  to  the  Winter  Soldier  testi- 
mony, the  Special  Forces,  together  with  South 
Vietnamese  troops,  engaged  in  similar  tactics: 

“We  strung  one  of  ‘em  up  in  a tree  by  his 
arms,  tied  his  hands  behind  him,  and  then 
hung  him  in  the  tree  ...  he  was  stripped  of  all 
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his  clothes,  and  then  they  tied  a string 
around  his  testicles  and  a man  backed  up 
about  ten  feet  and  told  him  what  would  hap- 
pen if  he  didn’t  answer  any  questions  the 
way  they  saw  fit.  Now  all  we  had  to  go  by 
was  that  we  were  told  that  he  was  a suspect 
by  other  villagers.  Now  the  other  villagers 
weren’t  going  to  point  out  themselves,  and 
somebody  had  to  be  pointed  out.  So  they’d 
ask  a guy  a question:  ‘Do  you  know  of  any 
enemy  units  in  this  area?’  and  if  he  said,  ‘No,’ 
the  guy  that  was  holding  that  string  would 
just  yank  on  it  as  hard  as  he  could  about  ten 
times,  and  this  guy  would  be  just  flying  all 
over  the  place  in  pain.  And  this  is  what  they 
used — I mean  anybody’s  just  going  to  say 
anything  in  a situation  like  this  to  get  an- 
swers out  of  him.  And  then  when  they  were 
done,  when  the  guy  was  just  limp  and  hang- 
ing there,  the  South  Vietnamese  indigenous 
troops  who  worked  with  the  Special  Forces, 
went  up  there  and  then  to  get  kicks,  would 
run  their  knife  through  his  ear  and  carve  little 
superficial  wounds  on  his  body,  not  deep 
ones,  but  just  you  know,  trickle  it  down  his 
body  to  make  fun  of  the  guy.  We  took  a guy 
to  the  other  end  of  the  village,  and  we  didn’t 
do  this,  all  we  did  was  burn  his  penis  with  a 
cigarette  to  get  answers  out  of  him.”  Testi- 


mony of  Kenneth  Ruth,  Winter  Soldier  In- 
vestigation, January  31,  1971. 

Attica 

In  September  of  1971,  prisoners  at  the 
Attica  Prison  in  upstate  New  York  seized  sev- 
eral guards  as  hostages  and  took  over  the 
prison.  After  four  days  of  negotiations.  Gov- 
ernor Nelson  Rockefeller  ordered  the  retaking 
of  the  prison  by  the  state  police,  and  29  pris- 
oners and  1 1 guards  were  slaughtered  in  the 
bloody  assault.  In  the  aftermath,  guards, 
state  police,  and  National  Guardsmen  tor- 
tured and  brutalized  the  prisoners  as  reprisals 
for  the  takeover.  The  “very  substantial” 
evidence  of  torture,  as  summarized  by  the 
Second  Circuit  Court  of  Appeals,  was  both 
barbarous  and  systematic: 

“The  inmates  in  D Yard  were  forced  to 
strip  naked  and  lie  down  on  the  ground.  Later, 
there  were  at  least  two  gauntlets  through 
which  the  naked  and  barefoot  prisoners  were 
forced  to  proceed,  one  at  a time,  across  bro- 
ken glass,  while  being  beaten  by 
baton-wielding  corrections  officers  and  sub- 
jected to  threats  and  racial  slurs.  Prisoners  who 
were  identified  as  having  played  a significant 
role  in  the  riot  were  singled  out  for  additional 


and  more  egregious  punishment,  including 
torture.  For  example,  [Inmate  Frank]  Smith  was 
forced  to  lie  on  a table  while  officers  brutally 
beat  and  burned  him.  During  this  time,  he  was 
forced  to  hold  a football  against  his  throat 
with  his  chin  and  was  told  that  he  would  be 
[castrated  or]  killed  if  it  fell.  There  was  also 
evidence  of  numerous  random  acts  of  violence 
against  prisoners.  One  prisoner,  who  had  two 
fractured  femurs,  was  being  returned  to  the  E 
housing  unit  on  a gurney  when  corrections 
officers  dumped  him  onto  the  ground.  He  was 
told  to  crawl  back  to  his  cell  but  was  unable  to 
do  so.  Officers  were  then  observed  repeat- 
edly shoving  a screw-driver  into  the  injured 
prisoner’s  anus.  There  was  other  testimony  of 
numerous  instances  of  outrageous  behavior, 
including  corrections  officials  playing  ‘Rus- 
sian roulette’  with  jailed  inmates.”  See:  Blyden 
v.  Mcmcusi;  186  F.3d  252, 257  (2nd  Cir.  1999); 
See  also.  Inmates,  Attica  Correctional  Facil- 
ity v.  Rockefeller,  453  F.2d  12, 16, 18-19,  (2nd 
Cir.  1971). 

Police  Torture  in  Chicago 

In  1972,  Jon  Burge  became  a Chicago 
police  detective  and  was  assigned  to  the 
Robbery  section  of  the  Area  2 detective 
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headquarters.  Burge  had  recently  returned 
from  Vietnam,  where  he  was  a Military  Police 
Sergeant  who  specialized  in  interrogation  and 
was  also  assigned  to  security  at  a POW  camp. 
Deposition  of  Jon  Burge  in  Wilson  v.  City  of 
Chicago , 86-C-2360.  Burge  and  his  men  were 
soon  assigned  to  investigate  a robbery  and 
murder  ring,  and  a pattern  and  practice  of  sys- 
tematic police  torture  of  African-American 
suspects,  which  spanned  nearly  20  years  and 
now  includes  over  100  known  victims,  began. 
In  May  of  1973,  Burge  and  his  fellow  detec- 
tives arrested  a suspected  leader  of  the 
robbery  ring,  Anthony  Holmes,  and  tortured 
him  for  several  hours  until  he  gave  inculpa- 
tory information  about  a string  of  robberies 
and  murders.  Holmes  described  his  torture 
with  a box  containing  a motor,  wires,  and  a 
crank  handle  which  was  similar  to  the  shock- 
ing devices  which  were  used  to  torture 
prisoners  in  Arkansas  and  Vietnam: 

“[Burge]  put  some  handcuffs  on  my 
ankles,  then  he  took  one  wire  and  put  it  on 
my  ankles,  he  took  the  other  wire  and  put  it 
behind  my  back,  on  the  handcuffs  behind 
my  back.  Then  after  that,  when  he  — then 
he  went  and  got  a plastic  bag,  put  it  over  my 
head,  and  he  told  me,  don’t  bite  through  it. 
‘I  thought,  man,  you  ain’t  fixing  to  put  this 
on  my  head,  so  I bit  through  it.’  So  he  went 
and  got  another  bag  and  put  it  on  my  head 
and  he  twisted  it.  When  he  twisted  it,  it  cut 
my  air  off  and  1 started  shaking,  but  I’m  still 
breathing  because  I’m  still  trying  to  suck  it 
in  where  I could  bite  this  one,  but  I couldn’t 
because  the  other  bag  was  there  and  kept 
me  from  biting  through  it.  So  then  he  hit  me 
with  the  voltage.  When  he  hit  me  with  the 
voltage,  that’s  I started  gritting,  crying, 
hollering  ...  It  feel  like  a thousand  needles 
going  through  my  body.  And  then  after  that, 
it  just  feel  like,  you  know  — it  feel  like  some- 
thing just  burning  me  from  the  inside,  and, 
um,  I shook,  I gritted,  I hollered,  then  I 
passed  out.”  Statement  of  Anthony  Holmes, 
April  19,  2004,  taken  in  Patterson  v.  Burge, 
03-C-4433  (N.D.  111). 

He  then  described  Burge  repeating  that 
“you  going  to  talk,  nigger,  you  going  to  talk” 
and  then  repeatedly  subjecting  him  to  the 
same  torture  until  he  finally  succumbed  to 
the  brutal  coercion: 

“The  last  time  before  they  brought  the 
statement  in  and  had  me  to  talk  to  them,  I 
come  to,  and  I thought  I was  dead  then  be- 
cause they  was  lifting  me  off  the  floor  trying 
to  pump  air  into  me  because  I wasn’t  breath- 


ing. I remember  that.  I thought  I was  dead 
because  all  I could  see  was  blackness  and  I 
said,  man,  this  is  it.  I’m  gone.  When  I looked 
up,  they  brought  me  back.  I said,  man.  I’m 
on  a seesaw,  here  we  go  again.  I can’t  take 
no  more  of  this.  They  did  it  again.  So  they 
asked  me  some  questions,  I answered  them. 
I answered  more  questions.  Then  I said, 
man,  I ain’t  going  through  this  no  more.  So 
I said,  I ain’t  saying  nothing  else.  So  then 
they  put  me  back  through  it  again,  and  the 
last  time,  I thought  that  was  it.  That  was 
it.”  Id. 

Holmes  was  convicted  of  murder  on 
the  sole  basis  of  the  tortured  confession. 
Burge  and  his  fellow  detectives  continued 
to  torture  other  suspects  in  the  robbery  ring 
with  electric  shock  and  plastic  bags,  and 
they  received  a commendation  from  the 
Police  Superintendent  for  their  “skillful  in- 
terrogations.” Burge  was  promoted  to 
sergeant,  then  to  lieutenant  in  charge  of 
violent  crime  investigations.  The  torture 
continued  through  the  late  1970’s  and  early 
1980’s,  and  a large  number  of  detectives  and 
supervisors  participated  in  the  torture  or 
turned  a blind  eye  to  it. 

In  February  of  1982,  two  Chicago  po- 
lice officers  were  killed  by  two  black  men 
on  the  south-side  of  Chicago,  the  men  es- 
caped, and  Burge  was  put  in  charge  in  what 
was  described  as  the  largest  man  hunt  in 
the  history  of  Chicago.  It  was  also  de- 
scribed by  African-American  leaders  as 
“martial  law”  and  a war  on  the  black  com- 
munity. Chicago  Reader,  “House  of 
Screams,”  John  Conroy,  January  26,  1990. 
Detectives  under  Burge’s  command  broke 
down  doors,  beating  people  and  ransack- 
ing their  homes.  Several  men  who  were 
suspected  to  have  information  about  the 
crime  were  taken  to  the  station,  beaten,  suf- 
focated with  plastic  bags,  only  to  be 
released  when  it  became  apparent  that  they 
had  no  information.  Id.  When  a suspect 
was  tentatively  identified,  Burge  took  him 
to  police  headquarters  and  he  and  several 
of  his  trusted  detectives  beat  and  bagged 
him.  He  turned  out  to  be  falsely  accused, 
and  was  released.  Id. 

Five  days  after  the  slayings,  Andrew 
Wilson  and  his  brother  were  arrested  and 
brought  to  Area  2.  Thought  to  be  the 
triggerman,  Andrew  Wilson  was  brutally 
tortured  by  Burge  and  his  men  for  hours. 
He  was  beaten,  bagged,  burned  with  ciga- 
rettes, then  handcuffed  across  a hot  steam 
radiator.  Burge  then  brought  in  the  electric 
shock  box,  announced  it  was  “fun  time,” 
and  attached  wires  that  ran  from  the  gen- 
erator in  the  box  to  Wilson’s  ears  and 


genitals.  Burge  repeatedly  turned  the  gen- 
erator crank,  shocking  Wilson,  whose  body 
was  jolted  against  the  radiator,  badly  burning 
his  face,  chest,  and  leg.  Id.,  People  v.  Wilson, 
1 16  111. 2d  29  (1987).  During  a pause  in  the 
torture,  a prosecutor  came  in  to  take  his  state- 
ment, but  Wilson  told  him  about  the  torture, 
to  which  he  responded,  “get  the  jagoff  out  of 
here.”  Chicago  Reader,  “Deaf  to  the  Screams,” 
John  Conroy,  August  1,  2003.  Finally  Wilson 
confessed,  he  was  later  prosecuted  and  con- 
victed, and  received  the  death  penalty. 

The  doctor  at  the  jail  where  Wilson  was 
taken  reported  the  torture  to  the  police  Su- 
perintendent, who  in  turn  reported  it  to  the 
State’s  Attorney  of  Cook  County,  Richard  M. 
Daley,  but  both  of  these  chief  law  enforce- 
ment officers  refused  to  investigate  the 
torture.  However,  the  Illinois  Supreme  Court 
reversed  Wilson’s  conviction  in  1986,  and 
Wilson,  alleging  torture,  filed  a law  suit  in 
Federal  District  Court  against  Burge.  This 
litigation  became  the  vehicle  for  uncovering 
the  overwhelming  evidence  of  a pattern  and 
practice  of  torture  at  Area  2.  Chicago  Reader, 
“House  of  Screams,”  John  Conroy,  January 
26, 1990. 

The  pattern  and  practice  of  torture  con- 
tinued at  Area  2 through  the  mid  1980’s.  In 
1983,  Leroy  Martin,  who  later  became  Police 
Superintendent,  served  as  the  Commander  at 
Area  2.  During  Martin’s  tenure,  numerous 
cases  of  torture  arose.  A sergeant,  John 
Byrne,  who  supervised  the  late  night  shift, 
became  a point  man  for  Burge.  During  this 
time,  Byrne  and  several  detectives  arrested 
Darrell  Cannon  for  murder.  They  transported 
Cannon  to  a deserted  area  of  the  City,  where 
they  tortured  him.  This  torture  was  described 
as  follows: 

“[A]fter  his  arrest  [Cannon]  was  placed 
in  the  backseat  of  a police  car,  where  [detec- 
tive] Dignan  proceeded  to  beat  him  about  the 
knees  with  a flashlight.  Dignan,  Byrne,  and 
[detective]  Grunhard  then  took  him  to  an  iso- 
lated area.  . . [where]  he  was  taken  from  the 
car  and  his  hands  were  cuffed  behind  his 
back,  and  Dignan,  who  was  demanding  infor- 
mation, then  threatened  him  with  a shotgun: 
the  officer  showed  Cannon  shotgun  shells, 
pretended  to  load  the  weapon  with  his  back 
turned,  put  the  barrel  of  the  gun  in  Cannon’s 
mouth,  and  pulled  the  trigger  . . . Dignan  re- 
peated the  mock  execution  three  times.  When 
that  ordeal  ended  . . . another  began.  This 
one  was  a modification  of  a centuries-old  tor- 
ture called  the  strappado.  Usually  the  victim 
has  his  wrists  bound  behind  his  back  and  is 
raised  by  his  hands  on  a pulley.  The  torturer 
then  lets  the  victim  fall  suddenly,  ending  the 
descent  with  a jerk  of  the  rope.  The  version 
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Cannon  accuses  the  officers  of  using  was 
less  elaborate  but  employed  the  same  prin- 
ciples. Cannon  claims  that  his  hands 
remained  cuffed  behind  his  back,  that  Byrne 
stood  on  the  bumper  of  the  police  car  hold- 
ing him  by  the  cuffs,  and  that  Dignan  and 
Grunhard  lifted  Cannon  up  and  dropped  him 
while  Byrne  maintained  his  grip  on  the  cuffs. 
Cannon  claims  the  procedure  caused  him 
unbearable  pain.  Finally,  . . . the  handcuff 
arrangement  was  changed  so  that  his  hands 
were  joined  in  front  of  him.  [T]he  police  then 
made  him  lie  on  the  backseat  of  the  car,  his 
feet  on  the  ground  on  the  passenger  side  . . 

. Dignan  stood  on  his  right  foot,  Byrne  stood 
on  his  left,  and  Grunhard,  reaching  in  from 
the  rear  door  on  the  driver’s  side,  held  his 
wrists  down  on  the  seat.  ‘The  officer  with 
the  electric  cattle  prod  was  sticking  it  to  my 
penis  & testicles  while  my  pants  and  shorts 
were  pull  down  around  my  ankles...’  Cannon 
wrote.  ‘From  time  to  time  Officer  Byrne  would 
stick  the  electric-cattle-prod  in  my  mouth  to 
stop  me  from  yelling  so  loud.’”  The  Chicago 
Reader , “Poison  in  the  System,”  John 
Conroy,  June  25,  1999;  People  v.  Cannon, 
293  111.  App.  3d  634  (1997). 

When  Burge  was  promoted  to  Com- 
mander of  Area  3 in  1988,  Byrne  and  several 
other  of  his  men  came  with  him,  and  the  re- 
ports of  torture  then  began  to  arise  from  that 
Area.  In  September  of  1991,  only  a month 
before  Burge  was  suspended  for  torturing 
Andrew  Wilson  nine  years  before,  several  ju- 
veniles accused  Burge’s  men  of  torturing  and 
abusing  them  while  interrogating  them  con- 
cerning a murder  charge.  One  boy,  thirteen 
years  old,  described  being  electric  shocked, 
while  others  corroborated  his  claim  and  told 
of  similar  abuse.  See,  People  v.  Clemon,  259 
111.  App. 3d  5 (1994);  Wiggins  v.  Burge,  93  C 
199,  deposition  of  Marcus  Wiggins. 

Confessions  obtained  by  torture  at  Area 
2 resulted  in  at  least  eleven  men  being  sen- 
tenced to  death  row,  and  numerous  others 
to  long  terms  in  prison.  While  former  Illinois 
Governor  George  Ryan  recently  pardoned 
four  of  these  death  row  prisoners  and  com- 
muted the  sentences  of  the  others  to  life  in 
prison.  Holmes,  Cannon,  and  numerous 
other  torture  victims  remain  in  prison  on  the 
basis  of  their  tortured  confessions.  Evidence 
in  the  torture  cases  reveals  that  the  succes- 
sive State’s  Attorneys,  including  Richard 
Daley  and  Richard  Devine,  were  aware  of 
the  torture  and  refused  to  investigate,  and 
that  the  Felony  Review  Unit  of  the  State’s 
Attorney’s  Office  was  also  deeply  involved 
in  knowingly  eliciting  and  using  tortured 
confessions.  Chicago  Reader,  “Deaf  to  the 
Screams,”  John  Conroy,  August  1, 2003. 


It  is  now  also  clear  that  successive  po- 
lice superintendents  were  aware  of  this 
pattern  and  practice  of  torture  and  sup- 
pressed internal  investigative  findings  which 
found  there  to  be  such  practices.  Id.  Addi- 
tionally, approximately  one-third  of  the 
presently  sitting  Cook  County  criminal  court 
judges  are  former  assistant  state’s  attorneys 
or  Area  2 detectives  who  had  some  involve- 
ment in  the  police  torture  cases.  Id.  Conversely, 
Burge  has  been  fired  for  his  torture  of  Wilson, 
anonymous  police  sources  have  confirmed 
that  there  was  systematic  torture  known  to 
command  personnel,  numerous  courts  and 
an  internal  police  investigation  have  found 
there  to  be  a pattern  and  practice  of  torture, 
and,  some  thirty  years  after  the  practice  be- 
gan, a special  prosecutor  has  been  appointed 
to  investigate  whether  prosecutable  crimes 
have  been  committed.  Id.;  see  also,  e.g.,  U.S. 
ex.  rel.  Maxwell  v.  Gilmore,  37  F.  Supp.2d 
1078, 1093-94  (N.D.  111.  1999);  Wilson  v.  City 
of  Chicago,  120  F.3d  681,  683-85  (7th  Cir. 
1997);  Wilson  v.  City  of  Chicago,  6F.3d  1233 
(7th  Cir.  1993);  Wiggins  v.  Burge,  173F.R.D. 
226,  (N.D.  111.  1997);  People  v.  Patterson,  192 
111.  2d  93,  (2000). 

New  York  City 

In  1985,  four  white  New  York  City  po- 
lice officers,  including  a Sergeant  and  a 
Lieutenant,  were  convicted  of  assault,  col- 
lusion, and  official  misconduct  for 
participating  in  repeated  acts  of  torture. 
These  officers,  assigned  to  a precinct  in 
Queens,  used  stun  guns  to  repeatedly  shock 
black  and  Latino  arrestees  while  transport- 
ing them  to  the  station  and  while 
questioning  them  there.  These  officers  re- 
mained on  the  police  force  with  “modified 
assignments”  while  their  cases  were  pend- 
ing, and  were  discharged  from  the  force  after 
they  were  convicted.  New  York  Times,  “Two 


Queens  Officers  Convicted  in  Stun-Gun 
Trial,  May  3, 1986;  “6th  Man  Describes  Stun- 
Gun  Assault,  May  8, 1985;  “McLadden,  No. 
3 on  Police  Lorce  Retiring  Amid  Torture 
Case,”  April  30,  1985,  “McLadden,  Youth’s 
Charges  of  Torture  By  an  Officer  Spur  In- 
quiry,” April  22,  1985. 

In  August  1997,  four  New  York  City  po- 
lice officers  arrested  Abner  Louima  after 
mistakenly  concluding  that  he  had  knocked 
one  of  the  officers,  Justin  Volpe,  to  the 
ground  during  an  altercation.  The  patrol  car 
made  three  stops  en  route  to  the 
stationhouse  and  during  two  of  these  stops 
Louima  was  taunted,  then  attacked  and 
beaten  with  a radio  and  fists  by  the  officers. 
U.  S.  v.  Schwarz,  283  L.3d  76  (2nd  Cir.  2002). 
At  the  station,  Louima’s  pants  were  pulled 
down  at  the  front  desk,  and  he  was  taken 
into  the  bathroom.  Upon  entering  the  bath- 
room, Volpe  picked  up  something  by  the 
garbage  can  and  told  Louima  that  if  he  made 
any  noise,  he  would  kill  him.  Id.  Volpe  then 
pushed  him  to  the  floor,  with  his  head  near 
one  of  the  toilets,  and  kicked  him  in  the  groin. 
Medical  evidence  showed  that  Louima’s 
penis  was  significantly  swollen  when  he  ar- 
rived at  the  hospital.  Id.  Louima  yelled  out 
and  the  driver  of  the  squad  car  put  his  foot 
in  Louima’s  mouth  and  told  him  to  shut  up. 
After  he  was  kicked  in  the  groin,  both  offic- 
ers started  hitting  and  punching  him.  Then 
the  driver  pulled  him  up  by  the  handcuffs, 
and,  while  in  this  position,  Volpe  shoved  an 
object  into  his  rectum.  Id.  The  medical  evi- 
dence showed  that  Volpe  forced  a broken 
broomstick  approximately  six  inches  inside 
Louima,  puncturing  his  rectum  and  bladder. 
Volpe  removed  the  stick,  which  was  covered 
with  Louima’s  feces,  and  held  it  in  front  of 
Louima’s  mouth  and  taunted  him.  Volpe  then 
slammed  the  stick  against  the  wall,  leaving 
traces  of  feces.  U.  S.  v.  Schwarz,  283  L.3d  76, 
81, 81  n.l  (2nd  Cir.  2002). 
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Later,  Louima  was  taken  to  Coney  Is- 
land Hospital,  where  he  was  treated  for  head 
injuries  and  underwent  surgery  for  internal 
injuries  to  his  bladder  and  rectum.  The  offic- 
ers all  met  outside  the  hospital  to  plan  their 
cover-up,  and  Volpe  was  heard  to  say,  “I 
broke  a man  down.”  U.  S.  v.  Schwarz,  283 
F.3d  76  (2nd  Cir.  2002).  The  men  were  in- 
dicted, Volpe  pleaded  guilty  and  the  other 
three  were  convicted  of  criminal  civil  rights 
violations,  but  their  convictions  were  re- 
versed by  the  Second  Circuit  Court  of 
Appeals.  Id. 

New  Orleans 

In  November  1980,  a white  police  officer 
was  killed  in  a predominantly  black  area  of 
New  Orleans,  and  the  Detective  Division  of 
the  New  Orleans  Police  Department 
launched  a massive  investigation  that  com- 
munity leaders  alleged  was  a “reign  of  terror.” 
Houses  were  searched  without  warrants  and 
ransacked,  and  numerous  young  black  men 
were  threatened,  beaten,  and  “booked  and 
bagged,”  in  an  attempt  to  obtain  informa- 
tion as  to  who  killed  the  police  officer. 
According  to  the  victims’  accounts,  much 
of  which  was  corroborated  by  a police  de- 
tective, several  were  tied  to  chairs  with 
bandages,  plastic  bags  were  put  over  their 
heads  and  tied  at  the  bottom  and  they  were 
beaten,  kicked,  and  hit  on  the  head  with  tele- 
phone books  so  that  the  blows  would  not 
leave  marks  on  their  faces.  One  of  them  was 
taken  to  a desolate  area  of  New  Orleans, 
pushed  onto  the  rail  of  a bridge,  and  threat- 
ened with  a shotgun.  Two  of  these  terrified 
men  gave  some  names  in  order  to  end  the 
torture.  See,  Complaint  and  depositions  in 
Singletary  v.  Parsons,  No.  81-496  (E.D.  La.); 
U.S.  v.  McKenzie,  768  F.2d  602  (5th  Cir.  1985). 

On  that  basis,  the  detectives  obtained 
warrants  and  made  several  early  morning 
raids,  during  which  they  killed  four  blacks, 
including  a mother  who  was  cowering  in  the 
bathtub  while  her  four-year-old  son  watched 
in  horror.  Id.  The  sergeant  who  headed  up 
the  investigation,  and  six  of  his  detectives, 
were  indicted  for  criminal  civil  rights  viola- 
tions and  conspiracy,  arising  from  the 
alleged  torture,  and  the  sergeant  and  two 
detectives  were  convicted  and  sentenced  to 
the  penitentiary.  U.S.  v.  McKenzie,  768  F.2d 
602  (5th  Cir.  1985). 

Several  damage  suits  were  also  filed  on 
behalf  of  those  who  were  beaten,  tortured, 
and  killed.  In  these  suits  the  plaintiffs  alleged 


that  their  injuries  and  deaths  were  pursu- 
ant to  a police  department  policy  and 
practice  of  “infliction  of  retribution  or  re- 
venge against  citizens  suspected  of 
assaults  and/or  killings  of  police  person- 
nel.” In  1986  a settlement  was  reached  with 
the  City  of  New  Orleans.  The  two  main  tor- 
ture victims  received  a total  of  $ 1.25  million, 
the  families  of  those  killed  by  the  detec- 
tives received  a total  of  $ 1 .525  million,  and 
seven  additional  victims  of  torture  and  beat- 
ings receiving  a total  of  $335,000.  Singletary 
v.  Parsons,  No.  81-496  (E.D.  La.). 

U.  S.  Cooperation  with  Other  Countries 

Long  before  U.S.  authorities  sought  to 
place  certain  post  9/1 1 suspects  in  the  cus- 
tody of  other  counties  who  could  more 
easily  torture  them,  U.S.  law  enforcement 
has  collaborated  with  other  countries  to 
torture  and  kidnap  suspects  who  are  out- 
side of  U.S.  borders.  In  1974,  the  Second 
Circuit  Court  of  Appeals  reviewed  the  par- 
ticularly egregious  case  of  Francisco 
Toscanino,  who  was  kidnapped  from  Uru- 
guay, and  taken  to  Brazil  where  he  was 
interrogated  and  tortured  for  17  days  with 
the  participation  of  a U.S.  Narcotics  Agent 
and  a U.S.  Attorney.  United  States  v. 
Toscanino,  500  F.2d  267  (2nd  Cir.  1974).  The 
Court  of  Appeals  described  the  torture  as 
follows: 

“Later  that  same  day  Toscanino  was 
brought  to  Brasilia  . . . For  seventeen  days 
Toscanino  was  incessantly  tortured  and  in- 
terrogated. Throughout  this  entire  period 
the  United  States  government  and  the 
United  States  Attorney  for  the  Eastern  Dis- 
trict of  New  York  prosecuting  this  case  was 
aware  of  the  interrogation  and  did  in  fact 
receive  reports  as  to  its  progress.  Further- 
more, during  this  period  of  torture  and 
interrogation  a member  of  the  United  States 
Department  of  Justice,  Bureau  of  Narcotics 
and  Dangerous  Drugs  was  present  at  one 
or  more  intervals  and  actually  participated 
in  portions  of  the  interrogation.  . . . 
[Toscanino’s]  captors  denied  him  sleep  and 
all  forms  of  nourishment  for  days  at  a time. 
Nourishment  was  provided  intravenously 
in  a manner  precisely  equal  to  an  amount 
necessary  to  keep  him  alive.  Reminiscent 
of  the  horror  stories  told  by  our  military  men 
who  returned  from  Korea  and  China, 
Toscanino  was  forced  to  walk  up  and  down 
a hallway  for  seven  or  eight  hours  at  a time. 
When  he  could  no  longer  stand  he  was 
kicked  and  beaten  but  all  in  a manner  con- 
trived to  punish  without  scarring.  When  he 
would  not  answer,  his  fingers  were  pinched 


with  metal  pliers.  Alcohol  was  flushed  into 
his  eyes  and  nose  and  other  fluids  . . . were 
forced  up  his  anal  passage.  Incredibly,  these 
agents  of  the  United  States  government  at- 
tached electrodes  to  Toscanino’s  earlobes, 
toes,  and  genitals.  Jarring  jolts  of  electricity 
were  shot  throughout  his  body,  rendering  him 
unconsious  for  indeterminate  periods  of  time 
but  again  leaving  no  physical  scars.  Finally 
on  or  about  January  25,  1973  Toscanino  was 
brought  to  Rio  de  Janeiro  where  he  was 
drugged  by  Brazilian-American  agents  and 
placed  on  Pan  American  Airways  Flight  # 202 
destined  for  the  waiting  arms  of  the  United 
States  government.  On  or  about  January  26, 
1973  he  woke  in  the  United  States,  was  ar- 
rested on  the  aircraft,  and  was  brought 
immediately  to  Thomas  Puccio,  Assistant 
United  States  Attorney.  At  no  time  during  the 
government’s  seizure  of  Toscanino  did  it  ever 
attempt  to  accomplish  its  goal  through  any 
lawful  channels  whatever.  From  start  to  fin- 
ish the  government  unlawfully,  willingly  and 
deliberately  embarked  upon  a brazenly  crimi- 
nal scheme  violating  the  laws  of  three  separate 
countries.”  Id. 

In  1988,  federal  police  agents  were  al- 
leged to  have  used  torture  against  a purported 
drug  dealer  whom  they  kidnapped  in  Hondu- 
ras and  brought  back  to  the  United  States  for 
prosecution.  Matta-Ballesteros  ex  rel.  Stolar 
v.  Henman,  697  F.  Supp.  1036  (S.D.I11. 1988); 
Matta-Ballesteros  v.  Henman,  896  F.2d  255 
(7th  Cir.  1990).  Defendant  Matta  alleged  that 
he  was  abducted  from  his  home  in  Honduras 
by  U.S.  Drug  Enforcement  (DEA)  agents, 
taken  in  a van  to  the  U.S.  Air  Base  and  flown 
back  to  the  United  States.  He  further  alleged 
that  during  his  transport,  U.S.  agents  placed 
a black  hood  over  his  head,  beat  him,  and 
repeatedly  shocked  and  burned  him  on  the 
body,  testicles  and  feet  with  a double  pronged 
stun  gun.  Medical  and  scientific  evidence 
confirmed  that  he  had  burns  and  abrasions 
on  his  neck,  penis,  feet,  back,  and  arms;  that 
the  burn  marks  were  “consistent”  with  those 
made  by  a stun  gun,  and  that  the  stun  gun 
described  was  currently  in  the  U.S.  Marshall 
Service’s  inventory.  Id. 

The  Government  denied  Matta’s  claims, 
asserting  that  any  mistreatment  of  Matta  was 
at  the  hands  of  Honduran  authorities  before 
he  was  taken  into  U.S.  custody. 

In  1993,  one  of  the  alleged  World  Trade 
Center  bombers  was  detained  in  Egypt  and 
interrogated  for  ten  days  by  Egyptian  authori- 
ties. According  to  his  lawyer,  “He  was 
blindfolded  for  10  days,  kept  naked  for  10 
days.  He  was  dangled  from  aboard;  burned, 
apparently  with  cigarettes;  beaten  with  sticks 
or  boards.  They  told  him  they  should  kill  his 
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brother,  rape  his  wife,  kill  his  father.”  the 
Houston  Chronicle,  “N.Y.  bombing  suspect 
details  torture  /FBI  allegedly  ‘played  good 
cop  to  the  Egyptian  bad  cop,’”  May  1, 1993. 

Medical  evidence  corroborated  his  ac- 
count of  torture.  According  to  his  lawyer, 
when  the  FBI  brought  him  back,  they  said, 
“We’re  here  to  take  you  back  to  the  United 
States  away  from  torture,”  then  proceeded 
to  continue  to  interrogate  him  while  he  was 
still  groggy  from  the  effects  of  the  torture. 
Id. 

There  also  have  been  numerous  reports 
of  U.S.  citizens  who  have  been  brutally  tor- 
tured in  Mexican  jails,  convicted  on  the  basis 
of  tortured  confessions,  then  returned  to  the 
U.S.  to  serve  their  sentences.  The  only  re- 
course for  these  victims  is  to  petition  for  a 
sentence  reduction  to  the  Parole  and  Par- 
don Board  in  the  U.S.  jurisdiction  to  which 
they  are  transferred,  a remedy  which  is  diffi- 
cult to  obtain.  Houston  Chronicle,  “Brutal 
Crossings:  Jailed  in  Mexico/Torture,”  June 
30, 1991. 

Similarly,  in  1993,  a Texas  Court  stayed 
the  execution  of  a man  who  was  convicted 
of  murder  on  the  basis  of  a confession  which 
he  gave  to  El  Paso  police  after  Mexican  po- 
lice threatened  to  torture  his  mother  with  a 
cattle  prod  unless  he  confessed  to  the  crime, 
and  allowed  her  to  relay  that  information  to 
him  via  telephone  while  he  was  in  custody. 
Houston  Chronicle,  “Court  grants  man  a 
stay  of  execution/Fierro  confessed  after  al- 
leged police  threats,”  August  6,  1994. 

Present  Day  Torture 

Electric  Shields 

New  forms  of  systematic  torture  have 
become  popular  with  U.S.  law  enforcement 
in  the  past  decade.  In  a letter  to  the  Wash- 
ington Post,  the  president  of  the  American 
Bar  Association  condemned  the  torture  of 
INS  detainees  who  had  been  held  in  a Florida 
county  jail: 

“In  my  home  state  of  Arkansas  in  the 
‘60s,  inmates  of  Tucker  Prison  Farm  routinely 
were  beaten  and  tortured  by  despotic  jail- 
ers. Among  the  tools  used  by  jailers  to 
control  inmates  was  the  diabolical  ‘Tucker 
Telephone,’  an  old  crank  telephone  adapted 
with  electrodes  that  were  attached  to  pris- 
oners’ genitalia  and  then  hooked  up  to  a car 
battery.  When  the  telephone  was  cranked, 
inmates  received  a short,  intense  and  para- 
lyzing shock  . . . Unbelievably,  almost  30 
years  later,  Florida  jailers  have  invented  an- 
other instrument  to  torture  prisoners  with 


electricity.  In  Jackson  County,  Fla.,  sadistic 
jailers  wired  a plastic,  body-sized  police 
shield,  used  in  riot  protection,  to  punish  im- 
migrant prisoners.  The  device  was  placed 
over  a naked  immigrant,  who  was  subjected 
to  an  intense  electrical  shock.” 

Washington  Post,  “Legal  Basics  and 
Humane  Treatment  must  Be  Guaranteed  by 
Federal  Officials  in  Local  Facilities  Housing 
Immigrants,”  by  Philip  S.  Anderson,  Decem- 
ber 23,  1998. 

Stun  Guns  and  Stun  Belts 

The  Colorado  ACLU  in  a March  16,2004 
letter  to  the  Denver  Mayor’s  Task  Force  on 
Police  condemned  Colorado  law  enforce- 
ment agencies  for  “using  electroshock 
weapons  in  an  abusive  and  cruel  manner  that 
constitutes  unnecessary  and  unreasonable 
force  and  in  some  cases  amounts  to  outright 
deliberate  torture.”  The  letter,  which  can  be 
found  at  http://www.aclu-co.org/news/ 
pressrelease/announce_taser.html,  summa- 
rizes complaints  and  letters  received  by  the 
ACLU  — many  of  which  are  corroborated 
by  police  reports  - - that  document  the  use 
of  the  excruciatingly  painful  tasers  and  stun 


guns  on  suspects  who  had  already  been  sub- 
dued and  handcuffed  or  otherwise  restrained. 
The  complaints  include  the  following: 

♦ A man  was  shocked  in  the  genitals 
by  an  electroshock  weapon  while  he  was 
handcuffed  and  seated  in  the  back  of  a squad 
car.  The  police  report  confirms  that  the  of- 
ficer carried  out  what  he  called  “a  drive  stun 
to  the  groin  area.” 

♦ A woman  six-and-one-half  months 
pregnant  was  tased  in  the  abdomen  while 
she  was  handcuffed  and  seated  in  the  back 
of  a squad  car. 

♦ A county  jail  prisoner  was  shocked 
twice  with  a stun  gun  while  he  was  hand- 
cuffed to  a wall  in  the  booking  room.  The 
officer’s  report  explains  that  the  prisoner  was 
“mouthing  off.” 

♦ Police  responded  to  a call  of  a pos- 
sible overdose  and  took  an  apparently 
intoxicated  and  possibly  suicidal  subject  to 
a hospital.  Hospital  personnel  put  him  in  soft 
restraints  on  a hospital  bed.  When  the  sub- 
ject failed  to  follow  police  orders  to  shut  up, 
the  police  report  states  that  police  responded 
by  shocking  him  with  a taser. 

♦ The  author  of  a letter  to  the  ACLU 
accuses  police  officers  of  laughing  as  they 
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tased  him  repeatedly  while  he  was  hand- 
cuffed in  a squad  car,  to  extort  his  “consent” 
to  take  a drug  test,  which  turned  out  nega- 
tive. He  further  asserts  that  officers  tased 
him  again  after  covering  his  head  with  a pil- 
low. In  their  reports,  the  police  officers 
confirm  that  they  covered  the  man’s  head 
with  a pillowcase.  They  also  confirm  that 
they  tased  the  highly  intoxicated  suspect  at 
least  8 times  while  he  was  handcuffed. 

♦ A county  j ail  prisoner  was  strapped 
into  a restraint  chair  for  3 hours  for  yelling 
and  mouthing  off.  Officers  periodically  ap- 
proached the  prisoner,  held  a stun  gun  to 
his  chest,  and  threatened  to  shock  him.  The 
prisoner  has  an  enlarged  heart  and  may  be 
particularly  vulnerable  to  adverse  effects 
from  electroshock  weapons.  Id. 

A related  device,  called  the  stun  belt,  is 
worn  by  a prisoner,  and  allows  a guard  to 
transmit  a fifty  thousand  volt  charge  for  up 
to  eight  seconds  from  up  to  three  hundred 
feet  away.  The  Progressive,  “Stunning  Tech- 
nology, Corrections  Cowboys  Get  a Charge 
out  of  their  New  Sci-Fi  Weapons,”  Anne- 
Marie  Cusac,  July  1996.  While  its  most 
common  use  is  in  connection  with  transport- 
ing prisoners,  some  judges  have  required 
that  prisoners  wear  the  belt  while  testifying, 
and  several  prisoners  have  been  shocked 
while  in  court.  Id. 

Another  use  of  the  belt,  proposed  in 
Wisconsin,  is  that  it  be  worn  by  prisoners 
working  on  the  newly  reinstated  chain  gang, 
in  order  to  keep  them  “in  line.”  Id.  Indepen- 
dent studies  show  that  shocks  from  the  belt 
can  have  serious  physiological  and  psycho- 
logical effects,  and  Amnesty  International 
has  condemned  use  of  the  belt,  saying:  “the 
stun  belt  looks  to  be  a weapon  which  will 
almost  certainly  result  in  cruel,  inhuman,  or 
degrading  treatment,  [it]  will  inevitably  en- 
courage prison  authorities  - - including  those 
in  torturing  states  - - to  do  likewise,”  and  the 
chances  are  very  high  that  the  belt  will  even- 
tually be  used  for  torture.  Id. 

The  Devil’s  Chair 

A particularly  widespread  method  of 
torture  used  in  jails,  juvenile  detention  cen- 
ters and  prisons  across  the  U.S.,  as  well  as 
by  the  INS  and  the  U.S.  Marshall’s  Service 
is  the  “restraint  chair,”  known  to  victims  and 
their  lawyers  as  the  “devil’s  chair”  or  the 
“torture  chair.”  The  Progressive,  “The 
Devil’s  Chair,”  Anne  Marie  Cusac,  April  2000. 
[PLN,  Sep.  2000]  This  chair  has  belts  and 


cuffs  which  prevent  the  prisoner  from  mov- 
ing, is  recommended  by  the  manufacturer  for 
interrogation  and  up  to  two  hours  of  re- 
straint, and  it  is  commonly  used  as  a form  of 
sadistic  punishment.  Id. 

Prisoners  are  often  kept  in  the  chair  for 
many  hours,  days,  and,  on  at  least  one  occa- 
sion, for  more  than  a week,  forcing  them  to 
sit  in  their  own  urine,  feces,  and  vomit.  Id. 
Some  victims  have  reported  that  they  have 
been  forced  to  sit  for  hours  with  a hood  on 
their  head,  others  have  been  electric  shocked 
with  a stun  gun,  pepper  sprayed,  or  beaten 
while  held  in  the  chair.  Id.  Some  were  sub- 
jected to  mock  executions  when  they  were 
told  that  they  would  be  electrocuted  while 
strapped  into  the  chair.  Id.  Many  victims 
complained  of  being  unable  to  walk  after  re- 
lease from  the  chair,  and  over  tightening  of 
the  straps  has  led  to  broken  bones  and  blood 
clots.  Id. 

Children  and  naked  women  have  been 
forced  into  the  restraints,  and  from  1994  to 
1999,  at  least  eleven  people  have  died  as  a 
result  of  being  held  in  the  chair.  Id.  A 1996 
Department  of  Justice  Report  found  that  the 
chair  was  used  in  the  Maricopa  County  Jail, 
located  in  Phoenix  Arizona,  over  six  hundred 
times  in  a six  month  period,  that  stun  guns 
were  used  on  prisoners  while  they  were  in 
the  chair,  and  that  on  at  least  one  occasion, 
the  shocks  were  applied  to  the  prisoner’s 
testicles.  Id. 

Similarly,  a class  action  lawsuit  against 
the  Ventura,  California  County  Jail  alleged 
that  the  chair  was  used  three  hundred  and 
seventy-seven  times  during  an  eighteen 
month  period,  and  that  one  prisoner  had  been 
left  in  the  chair  for  thirty-two  hours.  Id.;  Von 
Colin  v.  County  of  Ventura,  189  F.R.D.  589 
(C.D.  Ca.  1999).  In  granting  a preliminary 
injunction  against  the  use  of  the  chair,  the 
District  Judge  wrote: 

“Data  . . . shows  that  the  Sheriff’s 
Department’s  misuse  of  that  chair  flows  from 
a practice  of  restraining  nonviolent  arrestees 
for  extended  periods  of  time  in  violation  of 
the  arrestees’  Fourteenth  Amendment  rights. 
The  policy  allows  deputies  to  require  re- 
strained arrestees  to  either  urinate  or 
defecate  on  themselves  and  be  forced  to  sit 
in  their  own  feces  or  ‘hold  it.’”  Id. 

Amnesty  International  has  called  for 
“an  urgent  national  inquiry”  into  the  use  of 
the  chair,  and  in  May  of  2000,  U.N.  Commit- 
tee Against  Torture  urged  the  United  States 
to  “abolish  electro-shock  stun  belts  and  re- 
straint chairs  as  methods  of  restraining  those 
in  custody.”  The  Progressive,  “U.N.  calls 
on  the  U.S.  to  abolish  torture  devices”  Anne- 
Marie  Cusac,  May  25,  2000.  Use  of  these 


devices,  stated  the  committee,  “almost  in- 
variably leads  to  breaches”  of  the 
international  treaty  against  torture  — which 
the  United  States  ratified  in  1994.  Id. 

Conclusion 

In  his  testimony  in  the  Darrell  Cannon 
case,  the  late  Dr.  Robert  Kirschner,  a leading 
expert  in  the  field  of  investigating  and  docu- 
menting torture  throughout  the  world, 
concluded  that  pattern  of  torture  in  Chicago 
was  similar  to  the  systemic  police  torture 
which  he  and  his  colleagues  investigated  in 
Turkey,  Israel,  and  Mexico.  Testimony  of 
Dr.  Robert  Kirschner  in  People  v.  Cannon, 
92-CR-28009,  (Circuit  Court  of  Cook  County), 
November  1, 1999.  Author  John  Conroy  has 
made  similar  comparisons  between  Israel, 
Northern  Ireland  and  Chicago  in  his  com- 
parative study  of  torture  in  these 
jurisdictions.  Unspeakable  Acts,  Ordinary 
People,  John  Conroy,  Alfred  A.  Knopf,  New 
York,  2000. 

The  history  set  forth  above,  while  by 
no  means  all  inclusive,  1 graphically  demon- 
strates that  U.S.  torture  goes  far  beyond 
Chicago;  it  is  both  national  and  international 
in  scope,  is  systematic  and  widespread,  and 
is  approved  as  a matter  of  policy  by  those 
officials  who  supervise  and  command  the 
torturers.  When  seen  in  the  context  of  this 
history,  the  torture  at  Abu  Ghraib  is  no  aber- 
ration, but  rather  is  yet  another  sordid 
chapter  in  the  long  and  continuing  annals  of 
systematic  U.S.  torture. 

[Mr.  Taylor  is  a PMCRLR  editor  who  has 
been  litigating  torture  cases  in  Chicago  since 
1987.] 

Reprinted  with  permission  from  “U.S. 
Torture:  A Sordid  History  of  Official  and  Sys- 
tematic Abuse”  by  G.  Flint  Taylor.  Originally 
published  in  the  Police  Misconduct  and 
Civil  Rights  Law  Report,  Vol.  7,  No.  15 
(May /June  2004).  Copyright  (c)  2004  West, 
a Thomson  business. 

Notes 

1 For  example,  the  systematic  sensory 
deprivation  and  other  extreme  physical  and 
psychological  abuse  that  has  been,  and  con- 
tinues to  be,  regularly  practiced  in  Federal 
and  state  maximum  security  prisons  and 
prison  “control  units”  across  this  country, 
sometimes  on  political  prisoners,  (see,  e.g., 
Baraldini  v.  Meese,  691  F.  Supp.  432,  449 
(D.C.  D.C.,  1988))  is  beyond  the  scope  of 
this  article. 
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Florida’s  Rush  to  Disenfranchise  Felons  Before  the  2004  Election 

By  David  M.  Reutter 


After  George  W.  Bush  won  Florida 
w 537  votes  in  the  2000  election, 
an  uproar  arose  when  it  was  learned  that  elec- 
tion supervisors,  using  a list  compiled  by  an 
Atlanta  firm,  had  mistakenly  identified  vot- 
ers as  felons  and  purged  them  from  voter 
rolls.  Some  supervisors  mistakenly  allowed 
actual  felons  to  vote  or  turned  away  legiti- 
mate voters  as  suspected  felons.  Florida  is 
one  of  six  states  that  imposes  a lifetime  civil 
and  voting  rights  ban  on  anyone  convicted 
of  a felony. 

It  is  unknown  how  many  valid  voters 
were  disenfranchised,  but  the  resulting  out- 
cry led  to  the  purchase  of  new  voting 
machines  and  the  reform  of  Florida  election 
laws.  The  new  process  requires  election 
supervisors  to  send  certified  letters  to  sus- 
pected felons.  If  they  do  not  respond,  they 
are  removed  from  voter  rolls.  Civil  groups 
lament  the  unfairness  of  putting  the  burden 
of  proof  on  the  voter. 

In  mid-May  2004,  the  state  provided 
county  election  supervisors  a list  of  48,000 
possible  felons.  Those  supervisors  are  try- 
ing to  develop  safeguards  in  addition  to  the 
certified  letters.  “We  have  to  identify  a 
proper  procedure  to  ensure  that  anyone  re- 
moved is  actually  a felon,”  said  Ion  Sancho, 
the  Levin  County  elections  supervisor,  who 
added  that  he  had  already  found  mistakes  in 
the  list  for  his  area. 

Elections  supervisors  are  considering  a 
plan  that  would  require  officials  to  first  verify 
the  convictions  of  felons  and  then  make  sure 
their  voting  rights  had  not  been  restored. 
Several  thousand  felons  apply  each  month 
for  restoration.  During  Governor  leb  Bush’s 
first  three  years  in  office,  1999  through  2001, 
the  state  restored  the  rights  of  an  average  of 
1,550  people  a year.  The  beacon  focused  on 
Florida’s  felon  disenfranchisement  laws  af- 
ter the  2000  election  resulted  in  that  number 
jumping  in  the  last  two  years:  6,649  felons 
had  their  voting  rights  restored  in  2002,  and 
14,828  in  2003  according  to  the  Florida  Pa- 
role Commission. 

If  a voter  does  not  receive  the  suspected 
felon  certified  letter,  that  voter  will  have  no 
ability  to  be  aware  of  being  on  the  purge  list. 
State  law  prohibits  the  distribution  of  the 
list  of  suspected  felons.  In  early  lune,  2004, 
CNN  sued  the  state  for  access  to  that  list, 
and  Senator  Bill  Nelson,  Democrat  of  Florida 
joined  that  suit. 

On  June  7, 2004,  the  head  of  the  State’s 
Elections  Division,  Ed  Kast,  resigned  with  a 


brief  letter  that  said,  “I  find  it  necessary  to 
tender  my  resignation.”  It  is  suspected  the 
recent  criticism  of  the  purging  process  was 
a factor.  “The  timing  is  terrible,”  said  Mr. 
Sancho.  “But  the  election  system  is  under  a 
micron  microscope  at  this  point.  Can  you 
pay  somebody  enough  to  take  this  kind  of 
pressure?” 

A 2001  report  by  a University  of  Minne- 
sota sociologist  counted  more  than  600,000 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings...  now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


disenfranchised  felons  in  Florida,  not  includ- 
ing those  in  prison.  That  report  also  found 
more  than  one  in  four  black  men  may  not 
vote.  Despite  buying  new  voting  machines 
and  enacting  election  reform  laws,  critics 
predict  Florida  will  still  have  problems  with 
the  accuracy  of  the  voters’  rolls  and  election 
machinery, 

Source:  New  York  Times. 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~ J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


Prison  Legal  News 


11 


October  2004 


Restoration  of  Voting  Rights  in  Washington 

by  Nancy  Talner  and  Julya  Hampton 


Are  you  registered  to  vote  for  the 
jpcoming  Presidential  election? 
Even  if  you  have  a prior  felony  conviction, 
you  may  be  eligible  to  register  to  vote  in 
Washington.  This  article  explains  how  ex- 
felons can  get  their  voting  rights  restored. 

Under  the  Washington  Constitution,  Art. 
VI,  sec.  3,  all  persons  convicted  of  “infamous 
crimes”  (all  felony  convictions)  lose  the  right 
to  vote  upon  conviction.  When  an  individual 
is  convicted  of  a felony  crime,  the  court  clerk 
is  required  to  notify  the  county  election  offi- 
cial in  the  county  of  the  felon’s  last  known 
address.  When  the  election  official  receives 
the  notice,  the  offender’s  voter  registration  is 
cancelled.  County  election  officials  notify  the 
Secretary  of  State  of  all  cancelled  voter  regis- 
trations on  a weekly  basis. 

How  can  I get  my  right  to  vote  back? 

Persons  convicted  of  a felony  are  eli- 
gible to  restore  their  right  to  vote  when  they 
have  completed  all  the  conditions  of  their 
sentence.  Although  losing  the  right  to  vote 
is  automatic,  the  process  for  restoring  that 
right  is  not. 

What  you  need  to  do  depends  on  where 
and  when  you  were  convicted: 

^ If  you  were  convicted  in  Washington 
after  1984,  you  must  obtain  a certifi- 
cate of  discharge  from  the  court  in  the 
county  in  which  you  were  convicted. 

^ If  you  were  convicted  in  Washington 
prior  to  1984,  you  can  request  the  In- 
determinate Sentencing  Review  Board 
to  restore  your  right  to  vote. 

r*  If  you  were  convicted  in  federal  court, 

you  can  request  the  Washington  State 
Clemency  and  Pardons  Board  to  re- 
store your  right  to  vote. 

r*  If  you  were  convicted  in  another  state 
and  your  right  to  vote  was  not  restored 
in  that  state,  you  can  request  the  Wash- 
ington State  Clemency  and  Pardons 
Board  to  restore  your  right  to  vote. 

What  is  a certificate  of  discharge? 

A certificate  of  discharge  is  a document 
that  the  Department  of  Corrections  (DOC) 
requests  when  an  offender  has  completed 
all  the  terms  of  the  sentence,  including  pay- 


ment of  any  fines,  restitution,  or  other  finan- 
cial obligations  that  are  part  of  the  sentence. 
Once  a superior  court  judge  signs  the  certifi- 
cate, the  right  to  vote  is  restored  as  a matter 
of  law,  along  with  the  right  to  serve  on  a jury, 
the  right  to  sign  initiatives,  and  the  right  to 
run  for  office.  The  discharge  certificate  does 
not  restore  the  right  to  possess  firearms. 

Under  recent  legislation,  DOC  no 
longer  supervises  an  offender  when  the 
only  unfulfilled  part  of  the  sentence  is  fi- 
nancial obligations.  Instead,  superior  court 
clerks  are  responsible  for  collecting  these 
financial  obligations.  In  addition,  during 
the  last  state  legislative  session,  lawmak- 
ers created  a new  procedure  for  restoring 
voting  rights  to  individuals  who  were  un- 
able to  satisfy  their  financial  obligations 
while  under  DOC  supervision.  Beginning 
in  June  2004,  these  individuals  can  petition 
the  superior  court  in  which  they  were  con- 
victed to  issue  them  a certificate  of 
discharge.  See  RCW  9.94A.637.  The  peti- 
tion form  can  be  found  on  the  Washington 
State  Courts  website  at:  http://www.  courts 
.wa.gov/forms/?fa=forms.formdisp& 
filename=CR08_0600&category-list=43 

In  order  to  obtain  a certificate  of  discharge 
under  this  petition  procedure,  the  offender  has 
to  show  the  sentencing  court  that  all  obliga- 
tions of  the  sentence  have  been  completed. 
Completion  of  non-fmancial  conditions  can  be 
proven  either  by  DOC  verification,  or  by  of- 
fenders providing  their  own  documentation 
showing  completion  of  such  things  as  com- 
munity service  hours  and  treatment  programs. 
The  court  clerk’s  office  is  responsible  for  no- 
tifying the  court  that  all  legal  financial 
obligations  have  been  satisfied.  Once  the 
court  has  the  required  documentation,  a cer- 
tificate of  discharge  will  be  issued.  It  is 
important  to  obtain  a certificate  of  discharge 
as  soon  as  an  individual  becomes  eligible 
because  the  time  period  for  vacating  and  seal- 
ing a conviction  begins  to  run  on  the  date 
that  the  certificate  of  discharge  is  issued. 

What  if  I was  convicted  in  Washington 
and  the  DOC  issued  a “termination 
order”? 

A termination  order  means  the  DOC 
ended  its  efforts  to  collect  any  remaining 
unpaid  fines,  restitution  or  other  financial 
obligations  imposed  at  sentencing.  As  long 
as  these  individuals  still  have  outstanding 
financial  obligations,  they  have  not  yet 


completed  the  terms  of  their  sentence  and  are 
not  entitled  to  restoration  of  their  right  to  vote. 

What  if  I was  convicted  of  a non-violent 
felony? 

After  half  of  the  community  supervision 
period  has  been  completed  and  all  other  sen- 
tence requirements  (fines/fees/costs  and 
restitution)  have  been  satisfied,  a person  who 
was  convicted  of  a non-violent  felony  can 
request  the  sentencing  judge  to  issue  a cer- 
tificate of  discharge. 

Why  does  the  ACLU  care  about  restoring 
voting  rights? 

The  ACLU  opposes  felony  disenfran- 
chisement. In  those  states  that  disenfranchise 
felons,  the  ACLU  believes  that  once  you  have 
served  your  time,  your  right  to  vote  should 
be  restored.  Yet  in  Washington,  over  150,000 
persons  cannot  vote  because  of  a prior  felony 
conviction.  Many  people  are  unable  to  get 
back  their  right  to  vote  simply  because  they 
owe  money  for  court  fees,  restitution,  or  other 
sentence-related  financial  obligations.  Be- 
cause poverty  makes  it  difficult  for  many 
ex-felons  to  pay  their  financial  obligations,  a 
large  percentage  of  ex -felons  are  permanently 
barred  from  voting.  Nearly  25%  of  African- 
American  men  in  Washington  are  ineligible 
to  vote  because  of  a prior  felony  conviction. 
Lelony  disenfranchisement  in  Washington 
has  a significant  racially  disparate  effect  on 
African  American  males.  This  issue  is  being 
litigated  in  the  case  of  Farrakhan  v.  Locke, 
338  L.3d  1009  (9th  Cir.  2003),  rehearing  denied, 
359  L.3d  1116  (9,h  Cir.  2004).  The  Ninth  Cir- 
cuit ordered  a new  summary  judgment  hearing, 
but  the  State  has  asked  the  Supreme  Court  to 
grant  cert.  We  expect  to  hear  more  in  the  fall 
of 2004. 

The  Washington  ACLU  continues  to  pur- 
sue legislation  that  would  automatically  restore 
an  ex-felon’s  right  to  vote  at  the  point  when  all 
non-financial  obligations  of  the  sentence  have 
been  completed.  Bills  were  introduced  in  2002, 
2003  and  in  2004.  None  of  the  bills  succeeded 
in  moving  out  of  committee. 

The  Washington  ACLU  now  hears  on  an 
almost  daily  basis  from  ex-felons  who  want  to 
vote.  Most  of  these  individuals  are  unfamil- 
iar with  state  procedures,  or  they  have  been 
unable  to  get  from  state  agencies  the  docu- 
ments required  for  restoration  of  their  rights. 
We  also  hear  from  a growing  number  of  people 
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Seventh  Circuit  Allows  Sanctions  for 
Frivolous  Habeas  Corpus  Petitions 


who  were  subject  to  a termination  order,  but 
who  were  later  able  to  satisfy  their  financial 
obligations. 

Contact  the  ACLU  if  you  have  served 
your  time  and  you  want  to: 

^ register  to  vote  but  you  don’t  know 
how; 

^ vote  but  cannot  do  so  because  your 
case  was  terminated  by  the  DOC; 

^ vote  but  are  having  trouble  using  the 
petition  for  certificate  of  discharge  pro- 
cess; 

^ vote  and  have  served  your  prison  sen- 
tence, but  you  still  owe  money  for  fines, 
restitution,  or  other  financial  obliga- 
tions imposed  at  sentencing. 

Washington  ACLU 
ATTN  Voting  Rights 
705  Second  Ave.  Suite  300 
Seattle,  WA  98104 
206-624-218 
legal  @ aclu-wa.org 
mvw.achi-wa.org 


T’he  Seventh  Circuit  has  sanctioned 
two  prisoners  for  filing  frivolous  ha- 
beas corpus  actions  under  28  U.S.C.  § 2256 
complaining  about  prison  conditions. 

Jerry  Montgomery  and  Larriante 
Sumbry  are  Indiana  state  prisoners  with 
“long  histories  of  filing  frivolous  lawsuits” 
which  resulted  in  the  Seventh  circuit  fining 
Montgomery  $500  and  blocking  his  future 
civil  suit  filings.  Sumby  had  “three  strikes” 
under  the  PLRA  and  was  barred  from  future 
civil  suit  filings  until  he  paid  all  outstanding 
fees  and  sanctions. 

Both  prisoners  had  engaged  in  what  the 
court  deemed  “a  growing  trend  in  abusive 
filings:  state  prisoners  who  are  restricted  fil- 
ers using  habeas  corpus  petitions  to 
challenge  non-custodial  state  actions.”  The 
court  noted  that  although  such  suits  were 
frivolous,  they  still  wasted  limited  resources 
as  each  received  briefing  and  review  by  a 
three-judge  panel  because  the  screening 
provisions  and  requirements  for  a certificate 
of  appealability  do  not  apply  to  habeas  pe- 


titions not  challenging  state  criminal  pro- 
ceedings. See:  Walker  v.  O’Brien,  216F.3d 
626  (7th  Cir.  2000). 

Relying  on  In  re  McDonald,  689  U.S. 
186  (1989),  the  Seventh  circuit  held  that  it 
too  has  the  ability  to  sanction  litigants  to 
ensure  that  its  “resources  are  allocated  in  a 
way  that  promotes  justice.”  Accordingly,  the 
court  fined  the  prisoners  $500  each  and  or- 
dered that,  until  they  paid  all  outstanding 
fees  and  sanctions  of  all  the  federal  courts 
in  the  circuit,  the  clerks  could  not  file  any 
papers  from  them  that  did  not  attack  a state- 
imposed  criminal  judgment.  The  court 
clarified  that  the  fines  were  in  addition  to  all 
previous  fines  the  prisoners  had  and  that 
the  filing  sanction  applied  to  any  post-judg- 
ment motions  they  might  seek  to  file  in  any 
existing  case.  The  court  finally  ruled  that 
the  prisoners  could  seek  modification  or 
recission  of  the  order  after  it  had  been  in 
effect  for  two  years.  See:  Montgomery  v. 
Davis,  362  F.3d  956  (7th  Cir.  2004).  pj 


Georgia  DOC  To  Provide  Court  Access 
With  Computers,  Legal  Software 


The  Georgia  Department  of  Correc- 
tions (DOC)  is  changing  the  way  it 
affords  prisoners  access  to  courts.  Out  are 
the  six  lawyers  who  provided  prisoners  with 
free  legal  assistance.  In  are  computers,  legal 
software,  and  paralegals. 

According  to  Bill  Amideo,  chief  legal 
counsel  for  the  DOC,  the  state  has  already 
purchased  170  computers  loaded  with 
Westlaw  legal  database  software  to  be  used 
in  prison  law  libraries  statewide. 

Under  the  new  plan,  which  was  reported 
in  the  November  30,  2003,  Atlanta- Journal 
Constitution,  the  state  will  also  hire  up  to  four 
paralegals  to  assist  prisoners,  though  they  will 
be  prohibited  from  dispensing  legal  advice,  said 
Amideo.  Library  supervisors  will  also  be  trained 
to  help  prisoners  negotiate  the  software. 

Since  1996,  six  attorneys  from  an 
Alpharetta  law  firm  have  provided  free  legal 
aid  to  Georgia’s  47,000  prisoners  through  the 
Center  for  Prisoners’  Legal  Assistance.  Ac- 
cording to  the  center’s  director,  Craig  Cascio, 
the  firm’s  annual  $1.1  million  contract  was 
not  renewed  at  the  end  of  2003. 

One  of  the  Center’s  main  duties  was 
correcting  wrongly  entered  sentences,  said 


Cascio,  who  estimates  the  center  saved  state 
taxpayers  $17.7  million  in  imprisonment  costs 
by  correcting  590  sentences.  Cascio  also 
noted  that  in  its  seven-year  existence,  the 
center  represented  more  than  275  prisoners 
in  court,  winning  125  of  the  cases.  Prison 
officials  say  the  new  system  is  better  and 
cheaper.  But  not  everyone  is  convinced. 

“We  expect  it  to  be  an  improvement  over 
the  current  [system]  in  terms  of  functioning 
ability  and  satisfaction  with  inmates  and 
staff,”  said  Amideo.  “And  it’s  going  to  be 
cheaper,  which  is  of  benefit  to  taxpayers.” 

Pursuant  to  the  terms  of  its  $358,000  con- 
tract, Westlaw  will  update  the  software  twice 
a year.  The  estimated  cost  of  retaining  the  para- 
legals and  a supervisor  in  Atlanta  will  likely 
run  about  $250,000  a year.  The  total  cost  of 


the  new  system,  according  to  Amideo,  will 
be  $700,000  to  $800,000  a year. 

Cascio  said  he  was  concerned  that  the 
changes  would  negatively  impact  prisoners 
with  limited  education  and  income.  Cascio 
noted  that  Georgia  was  still  looking  for  funds 
to  provide  counsel  for  indigent  defendants 
throughout  the  state. 

“We’re  not  providing  proper  defense  at  the 
trial  level,”  said  Cascio.  “We’re  the  last  stop  for 
people  properly  challenging  their  convictions. 
We’re  taking  away  at  the  front  end  and  at  the 
back  end  people’s  ability  to  challenge  the  consti- 
tutionality of  their  convictions.” 

For  more  on  court  access  and  the  Geor- 
gia DOC,  see  PLN,  October  1999,  p.  8.|^ 

Source:  Atlanta- Journal  Constitution 


Legal  Research  at  Reasonable  Prices! 

Our  research  allows  prisoners,  family  members 
and  others  to  obtain  reliable  research  from  a law 
library  without  the  cost  of  paying  an  attorney! 

We  provide  criminal  case  law  and  legal  prece- 
dents based  on  the  subject  matter  of  an  individual 
case.  Write,  call  or  email  for  pricing  information. 

T.H./Citizen  Law 

1501  S.  Hwy  395  #3 
Gardnerville,  NV  89410 

(775)  790-4105  (no  collect  calls) 
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Two  Empty  Bottles  With  Different  Labels: 
John  Kerry  on  Criminal  Justice  Issues 

by  Paul  Wright 


“Americans  on  the  frontlines  - our  first 
responders,  military  forces,  sheriffs,  police- 
men, firefighters,  and  civil  defense  volunteers 
- must  have  the  very  best  equipment,  training 
and  support  possible.  Our  safety  and  free- 
dom are  the  envy  of  the  world  and  John  Kerry 
and  John  Edwards  will  ensure  this  does  not 
change.  A Kerry-Edwards  administration 
will  recruit  more  law  enforcement  and  emer- 
gency professionals,  combat  Meth  labs  and 
drug  abuse,  and  build  a stronger  judicial 
and  prison  system  in  rural  areas.  ” 

John  Kerry  for  President  Website, 
www.Johnkerry.com 

The  issue  of  felon  disenfranchise- 
ment, where  millions  of  Americans 
convicted  of  crimes  that  may  or  may  not  have 
resulted  in  imprisonment  cannot  vote  in 
government  elections,  is  one  of  growing 
importance.  Around  the  country  various  law- 
suits are  challenging  such  laws  under 
various  theories,  so  far  with  mixed  results. 
Some  political  pressure,  especially  by  the 
black  community,  is  raising  awareness  about 
how  this  results  in  dilution  of  the  black  vote 
and  undermines  any  notion  of  equality  and 
democracy.  In  a system  that  claims  to  be  a 
democracy  the  right  to  vote  should  be  a fun- 
damental right.  But  the  flip  side  of  the  same 
coin  is  that  people  who  wish  to  vote  should 
have  candidates  who  either  represent  their 
interests  or  their  views  on  given  issues.  That 
a majority  of  the  electorate  that  can  vote 
chooses  not  to  may  reflect  recognition  of 
Jim  Hightower’s  comment  that  “If  the  gods 
wanted  us  to  vote,  they  would  send  us  can- 
didates.” 

One  reason  for  close  national  and  state- 
wide races  for  federal  offices  is  the  lack  of 
any  discernable  differences  among  the  can- 
didates. For  people  who  are  concerned 
about  criminal  justice  issues  the  lack  of  any 
substantial  policy  differences  among  na- 
tional candidates  is  most  easily  seen  by  the 
fact  that  today  no  national  political  figure  is 
publicly  opposed  to  the  death  penalty.  For 
prisoners  or  families  who  have  loved  ones 
in  prison,  people  who  do  not  support  a po- 
lice state,  the  death  penalty  and  the 
evisceration  of  human  and  civil  rights  the 
electoral  choices  between  John  Kerry  and 
George  Bush  amount  to  choosing  to  be  beat 
to  death  with  a stick  or  a two  by  four. 


In  1992, 1 wrote  an  article  in  Prison  Le- 
gal News  about  Bill  Clinton  interrupting  his 
presidential  campaign  to  fly  back  to  Arkan- 
sas to  preside  over  the  execution  of  Ricky 
Ray  Rector,  a mentally  ill  black  prisoner  who 
had  blown  most  of  his  brains  out  in  a 
botched  suicide  attempt  after  killing  a po- 
lice man.  While  George  Bush  I was  certainly 
a supporter  of  the  death  penalty,  he  had  not 
had  the  opportunity  to  oversee  one  to  prove 
his  support  of  it  to  the  electorate.  Clinton 
could  and  did.  I predicted  that  based  on  his 
campaign  promises  and  track  record  as  gov- 
ernor of  Arkansas,  Clinton  would  be  a 
disaster  for  prisoners  and  he  was.  However, 
I didn't  think  he  would  be  as  bad  as  he 
turned  out  to  be. 

President  George  Bush  II’s  record  on 
criminal  justice  issues  needs  little  elabora- 
tion. As  governor  of  Texas  he  oversaw  over 
150  executions,  his  predecessor  Ann 
Richards  began  the  massive  expansion  of 
the  Texas  prison  system,  which  Bush  com- 
pleted, and  much  more.  As  president  Bush 
has  presided  over  the  concentration  camp 
at  Guantanamo  Bay,  the  rape  and  torture 
chambers  of  Abu  Gharaib,  signed  the  PA- 
TRIOT Act  into  law  and  otherwise  done  what 
American  presidents  historically  do.  But 
presidents  do  not  act  alone,  they  need  legis- 
lative approval  for  these  things  and  John 
Kerry  has  been  in  the  U.S.  senate  for  almost 
20  years.  Plenty  of  time  to  amass  a track 
record  on  criminal  justice  issues.  Moreover, 
it  is  not  as  if  Kerry  has  questioned  or  con- 
demned Bush  on  these  human  rights  issues. 

The  Bush  campaign  has  attempted  to 
label  Kerry  as  being  “soft  on  crime”,  just  as 
Bush’s  last  opponent  for  Texas  governor, 
Texas  attorney  general  Dan  Morales  (who 
has  since  been  imprisoned  himself  on  fraud 
charges),  claimed  Bush  was  “soft  on  crime.” 
However,  a review  of  Kerry’s  actual  voting 
record  and  personal  history  reveals  a con- 
sistent track  record  of  supporting  the  death 
penalty,  mass  imprisonment,  harsher  sen- 
tences, limited  civil  rights  and  more 
importantly,  the  commitment  and  ability  to 
both  pull  the  trigger  and  prosecute  the  cases 
himself. 

In  researching  this  article  I called  a pris- 
oner rights  lawyer  in  Boston  to  ask  about 
Kerry’s  record  on  prisoner  rights  issues.  He 
sighed  and  said  “1  don’t  know  the  specifics, 
but  I’m  sure  it’s  abysmal.” 


In  1986  Kerry  voted  for  H.R.  5484  which 
enacted  the  federal  mandatory  minimums  for 
drug  crimes,  this  included  the  infamous  100- 
1 crack  cocaine  disparity  where  defendants 
with  five  grams  of  crack  received  a manda- 
tory minimum  of  five  years  in  federal  prison 
while  possession  of  five  hundred  grams  of 
powdered  cocaine  resulted  in  the  same  five 
year  mandatory  minimum  sentence.  It  would 
have  been  surprising  if  Kerry  had  voted 
against  this  draconian  law  since  it  had  been 
introduced  in  the  House  of  Representatives 
by  then  Speaker  of  the  House  Tip  O’Neil, 
Kerry’s  fellow  Democrat  from  Boston. 

Some  people  in  the  anti  death  penalty 
movement  appear  to  believe  that  Kerry  is 
opposed  to  the  death  penalty.  If  he  is,  it  does 
not  prevent  him  for  voting  for  its  expansion 
every  opportunity  he  gets.  The  same  1986 
law  mentioned  above  reinstated  the  federal 
death  penalty  for  so  called  “drug  kingpins.” 
In  1994  Kerry  voted  for  the  massive  1994 
crime  bill  that  Clinton  had  called  for.  As  I 
wrote  at  the  time  [PLN,  Dec.  1994],  this  bill 
expanded  the  federal  death  penalty  to  doz- 
ens of  new  offenses,  including  the  killing  of 
federal  poultry  inspectors,  created  new 
crimes,  funded  100,000  police,  enacted  the 
federal  “three  strikes”  law,  gave  the  states 
billions  of  dollars  to  build  new  prisons,  lim- 
ited the  power  of  federal  courts  to  rule  on 
prisoner  crowding  suits,  eliminated  Pell 
grants  for  prisoners  to  receive  an  education 
and  significantly  changed  the  rules  of  evi- 
dence against  criminal  defendants  and 
resulted  in  a massive  expansion  of  police 
power.  Kerry’s  running  mate,  John  Edwards, 
has  also  been  a strong  supporter  of  the  death 
penalty. 

In  1996  Kerry  voted  in  favor  of  the  Anti 
Terrorism  and  Effective  Death  Penalty  Act 
(AEDPA)  which  gutted  what  remained  of 
federal  habeas  corpus  law  as  well  as  expand- 
ing the  deportation  of  aliens  who  had  been 
convicted  of  a crime.  The  Prison  Litigation 
Reform  Act  was  passed  that  same  year  but  it 
was  enacted  as  a rider  to  the  budget  and 
thus  no  separate  voting  record  is  available. 

Kerry  voted  in  favor  of  the  PATRIOT 
Act  in  2001  which  was  a Department  of  Jus- 
tice wish  list  that  had  been  around  for  a 
number  of  years,  essentially  a continuation 
of  the  1994  crime  bill  and  AEDPA. 

As  noted  above,  on  his  website  Kerry 
is  calling  for  more  rural  prisons,  which 
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America  needs  as  much  as  it  needs  a typhoid 
epidemic.  When  Kerry  says  that  America’s 
freedom  is  the  envy  of  the  world  I don’t  re- 
call hearing  people  in  other  countries  wish 
that  they  had  over  two  million  prisoners. 
While  Kerry  may  be  proud  of  the  fact  that 
with  5 % of  the  world's  population,  the  US 
has  25%  of  the  world’s  prisoners,  few  coun- 
tries seem  envious  enough  to  lock  up  that 
portion  of  their  citizenry. 

Kerry  served  as  a prosecutor  for  sev- 
eral years  in  Massachusetts  before  running 
for  elected  office.  Recently  his  four  months 
of  service  in  Viet  Nam  as  a commander  of  a 
Swift  patrol  boat  has  come  under  attack  over 
whether  or  not  he  exaggerated  his  combat 
experience,  and  that  he  was  wounded  four 
times  in  incidents  that  never  required  hospi- 
talization or  medical  treatment.  The  more 
significant  aspects  of  his  undisputed  actions 
in  Viet  Nam  have  been  glossed  over.  Namely 
that  many  of  the  Special  Forces  and  CIA 
commandos  Kerry’s  boat  transported  along 
Vietnamese  rivers  were  carrying  out  assorted 
war  crimes,  including  the  torture  and  murder 
of  captured  civilians  and  POWs,  some  of 
which  occurred  on  Kerry’s  boat  or  in  his  pres- 
ence. Then  Kerry  boasts  of  killing  a 
wounded  National  Liberation  Front  guerrilla 
who  was  retreating.  These  exploits  were  laid 
out  in  detail  in  the  December,  2003,  issue  of 
the  Atlantic  Monthly  in  an  article  by  Dou- 
glas Brinkley,  Tour  of  Duty,  a sympathetic 
hagiography  excerpted  from  the  book  of  the 
same  title.  Rather  than  running  for  president 
a case  can  be  made  that  Kerry  should  be 
indicted  for  war  crimes. 

Both  Kerry  and  Bush  II  are  from  wealthy 
families  and  have  similar  educations  and 
even  memberships  in  the  same  Skull  and 
Bones  secret  society  at  Yale.  I guess  that  is 
why  it  is  called  a ruling  class.  On  any  sub- 
stantial policy  issue  it  is  difficult  to  find  any 
difference  between  the  two  candidates. 
Asked  by  the  New  York  Times  how  his  poli- 
cies would  differ  from  the  current  regime’s, 
Kerry  replied  they  would  differ  in  style  but 
not  substance.  On  criminal  justice  issues 
neither  candidate  for  the  Democratic  or  Re- 
publican parties  offers  voters  any  significant 
choice  beyond  being  beaten  to  death  with 
the  stick  or  the  two  by  four.  Both  have  repre- 
hensible records  on  this  topic.  However, 
unlike  Bush  II  whose  personal  organizational 
capabilities  seem  to  max  out  at  organizing  a 
keg  party,  Kerry  has  shown  an  ability  and 
willingness  to  kill  and  prosecute  people  him- 
self. 

If  Kerry  has  any  principles  or  actually 
believes  in  anything  beyond  political  expe- 
diency his  supporters  have  yet  to  point  out 


what  those  may  be.  In  his  two  decades  in 
the  Senate  he  has  consistently  voted  against 
the  interests  of  prisoners  and  criminal  de- 
fendants and  in  support  of  state  power  and 
repression.  It  is  unreasonable  to  expect  that 
if  elected  president  he  would  be  any  differ- 
ent. No  one  in  Kerry’s  campaign  office  would 
return  PLN’s  calls  seeking  comment  on  his 
positions  on  these  issues. 

Both  vice  president  Dick  Cheney  and 
president  Bush  have  been  convicted  of 
drunk  driving,  twice  each.  They  employ  at 
least  one  convicted  felon,  Elliot  Abrams,  in 
the  white  house,  and  won’t  tell  reporters 
how  many  other  felons  they  employ.  Presi- 
dent Bush  won’t  answer  any  questions 
about  his  drug  use  in  the  past,  apparently 
believing  the  electorate  has  no  business 
knowing  if  he  violated  the  nation’s  felony 
laws  against  drug  use  and  possession.  Of 
course,  if  he  has  not  violated  such  laws,  one 
would  think  a simple  denial  would  suffice. 
Yet  they  condemn  Kerry  as  being  soft  on 
crime  when  he  is  anything  but. 

Bush’s  policies  engender  opposition 
and  there  is  some  awareness  that  he  is  little 
more  than  a bag  man  for  corporate  interests. 
Under  Clinton  not  only  were  the  rights  of 
prisoners  set  back  decades,  there  was  no 
resistance  to  it.  When  Reagan  and  Bush  I 
attempted  to  gut  habeas  corpus,  there  was 
opposition  and  the  attempts  failed.  When 
Clinton  tried,  there  was  no  opposition  and  it 
succeeded.  The  same  thing  occurred  with 
regards  to  “welfare  reform.”  It  is  likely  that  a 
Kerry  presidency  would  see  a similar  phe- 
nomenon. 

Some  members  of  the  “anybody  but 
Bush”  camp  argue  that  Kerry  should  be  sup- 
ported at  any  cost  but  that  lowers  the  bar 
for  all  candidates.  The  most  common  argu- 
ment is  that  at  least  Kerry  supports  abortion 
rights  for  women.  However,  Kerry  states  he 
is  personally  opposed  to  abortion  and  would 
not  impose  an  abortion  litmus  test  on  any 
judicial  appointments  he  makes.  This  argu- 
ment also  implicitly  assumes  that  the  more 
than  2 million  victims  of  mass  incarceration 
in  this  country,  almost  all  of  whom  are  poor 
and  who  are  disproportionately  black  and 
Hispanic  and  mostly  men,  are  expendable 
and  of  no  consequence,  politically  or  mor- 
ally. That  their  liberty,  human  rights  and 
families  mean  nothing  and  are  political  fod- 
der to  be  trashed  for  political  gain.  Poor, 
disenfranchised  and  with  no  voice  anyone 
in  power  seems  compelled  to  listen  to,  pris- 
oners and  criminal  justice  reformers  have 
little  choice  in  the  presidential  race  of  2004. 
Two  empty  bottles  with  different  labels  in- 
deed. Take  your  pick. 
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Denial  of  Nation  of  Islam  Literature  Unconstitutional 

by  David  M.  Reutter 


The  Third  Circuit  Court  of  Appeals 
held  that  prison  officials’  refusal 
to  allow  prisoners  to  receive  Nation  of 
Islam  literature  was  unconstitutional, 
but  prison  officials  were  entitled  to  quali- 
fied immunity  from  money  damages  for 
their  illegal  actions.  Pennsylvania  pris- 
oners Richard  X.  Sutton,  Robert  X.  Wise, 
and  Michael  X.  Walker  were  placed  on 
Special  Management  Unit  at  the  State 
Correctional  Institute  at  Camp  Hill  (SCI). 
Pursuant  to  Administrative  Directives 
801  and  802,  they  were  limited  to  a per- 
sonal Bible,  Holy  Koran,  or  other 
religious  equivalent. 

The  prisoners  requested  access  to 
various  texts  written  by  Fard  Muhammad 
and  Louis  Farrakan  from  their  personal 
property.  Camp  Hill’s  Muslim  Chaplain 
Adeeb  Rasheed  was  asked  by  the  prop- 
erty room  guard  if  the  requested  texts  were 
religious.  Rasheed  determined  they  were 
not  religious.  The  prisoners  then  filed 
grievances.  Reverend  James  W.  Smith,  the 
Facility  Chaplian  Program  Director,  and  Fa- 
ther Frances  T.  Menei,  Administrator  of 
Religious  and  Family  Services,  examined 
the  requested  texts.  Their  response  to  the 
grievance  found  the  books  are  not  essen- 
tially religious  in  nature  and  they  “smack 
of  racism  and  hatred.”  The  prisoners  then 
fileda42  U.S.C.  § 1983  action  alleging  First 


Amendment  violations.  The  district  court 
granted  the  defendants’  motion  for  summary 
judgment. 

First,  the  Third  Circuit  decided  whether 
the  prisoners’  request  for  declaratory  and 
injunctive  relief  was  moot,  for  the  prisoners 
had  all  been  transferred  from  SCI  and  the 
defendants  had  ceased  their  policy  of  pro- 
hibiting Nation  of  Islam  literature.  A prisoner’s 
transfer  from  the  prison  complained  of  gen- 
erally moots  the  equitable  and  declaratory 
claims.  However,  such  claims  are  not  mooted 
when  the  challenged  action  is:  (1)  too  short 
in  duration  “to  be  fully  litigated  prior  to  its 
cessation  or  expiration”;  or(2)  there  is  a rea- 
sonable likelihood  that  the  same  complaining 
party  would  be  subjected  to  the  same  action 
again.  As  the  prisoners  were  all  transferred 
and  the  defendants  changed  their  policy,  the 
court  held  only  the  prisoners’  monetary 
claims  survive. 

Next,  the  court  examined  whether  Father 
Menei  and  Corrections  Commissioner  Mar- 
tin F.  Horn  were  liable.  To  be  liable  in  a civil 
rights  action,  the  defendant  must  have  per- 
sonal involvement  in  the  alleged  wrongs.  The 
court  held  neither  Menei  or  Horn  were  per- 
sonally involved  in  the  application  of  the 
challenged  policies  and  the  district  court’s 
grant  of  relief  in  their  favor  was  proper. 

The  prisoners  alleged  they  were  unlaw- 
fully denied  access  to  religious  literature  that 
prevented  them  from 
practicing  a central  tenet 
of  their  faith.  The  Third 
Circuit  held  it  must  first 
determine  whether  the 
prisoners’  request  for 
Nation  of  Islam  texts 
stemmed  from  a constitu- 
tionally protected  interest. 
Only  beliefs  that  are  “sin- 
cerely held'  ’ and  ‘ ‘religious 
in  nature’  ’ are  protected  un- 
der the  First  Amendment. 
Purely  secular  views  are 
not  protected.  The  court 
held  the  central  and  foun- 
dational tenets  of  the 
Nation  of  Islam  meet  the 
definition  of  religion,  and 
they  are  not  “so  bizarre, 
so  clearly  nonreligious  in 
motivation,  as  not  to  be 
entitled  to  protection  un- 
der the  Free  Exercise 
Clause.” 


The  court  then  turned  to  examine  whether 
there  was  a rational  connection  between  the 
prison  rules  and  legitimate  governmental  in- 
terest in  rehabilitation  and  security  under 
Turner  v.  Safely,  107  S.Ct.  2254, 96  L.Ed.  20 64 
(1987).  The  first  Turner  factor  requires  a 
“multifold”  analysis:  “we  must  determine 
whether  the  governmental  objective  underly- 
ing the  regulations  at  issue  is  legitimate  and 
neutral,  and  that  the  regulations  are  rationally 
related  to  that  objective.”  The  court  held  it 
could  not  discern  a legitimate  peneological 
interest  in  denial  of  Nation  of  Islam  texts  to 
the  prisoners,  for  prison  administrators  im- 
permissibly denied  access  to  the  texts 
because  they  improperly  found  the  docu- 
ments were  not  religious. 

The  second  Turner  factor  requires  “a 
court  to  assess  whether  inmates  retain  alter- 
native means  of  exercising  the  circumscribed 
right...  When  assessing  the  availability  of  al- 
ternatives, the  right  in  question  must  be 
viewed  ‘sensibly  and  expansively.’”  The  court 
found  the  uncontradicted  expert  testimony 
stated  the  Nation  of  Islam  books  requested 
and  denied  were  “essential  religious  texts  of 
the  Nation  of  Islam”  and  “required  reading 
by  the  faithful”  and  that  without  them,  “a  per- 
son could  not  function  well  in  the  Nation  of 
Islam’s  religious  community.”  The  court  held 
the  policy  deprived  the  prisoners  of  texts  with- 
out which  they  could  not  practice  their 
religion  generally. 

The  third  and  fourth  Turner  factors  “fo- 
cus on  specific  religious  practice  or 
expression  for  the  allocation  of  prison  re- 
sources.” The  court  found  that  since  the 
initiation  of  this  litigation,  the  defendants 
changed  their  policy  and  adopted  a policy 
similar  to  what  the  prisoners  sought.  The  court 
said  the  defendants  obviously  did  not  con- 
sider the  consequences  of  accommodation 
burdensome,  so  neither  would  the  court. 
Therefore,  all  Turner  factors  weigh  in  the  pris- 
oners’ favor,  and  the  regulation  was 
constitutionally  infirm. 

However,  the  court,  when  it  turned  to 
a qualified  immunity  analysis,  found  it  is 
questionable  whether  the  likely  invalidity 
of  the  application  of  the  policy  was  so 
clearly  established  that  it  would  have  been 
apparent  to  the  defendants.  Accordingly, 
the  court  held  the  defendants  were  entitled 
to  qualified  immunity  from  money  damages 
and  affirmed  the  district  court’s  judgment. 
See:  Sutton  v.  Rasheed,  323  F.20  236  (3rd 
Cir.2003).|P| 
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California  Prisons  Contract-Medical-Care  Audit 
Reveals  Millions  In  Waste 

by  Marvin  Mentor 


At  a time  when  the  California  Depart- 
ment of  Corrections  (CDC)  is  al- 
ready under  intense  Legislative  criticism  for 
overspending  its  annual  budget  by  $544.8 
million  (see:  PLN,  Aug.  2004,  p.  41),  an  April, 
2004  report  by  the  California  State  Auditor 
revealed  that  CDC  repeatedly  violated  its 
own  policies  regarding  contracting  for  pris- 
oner medical  care,  overspending  $6  million 
in  just  four  analyzed  contracts  alone.  Flaws 
identified  by  the  auditors  include  exceed- 
ing standard  rates  for  particular  medical 
procedures,  overspending  contract  limits 
and  ignoring  guidelines  intended  to  contain 
costs.  In  addition,  77%  of  such  contracts 
were  awarded  without  competitive  bidding. 

CDC’s  costs  for  contracts  with  private 
hospitals,  specialty  care  physicians  and  out- 
side laboratories  have  risen  15%  per  year  for 
the  past  four  years,  reaching  $239  million  in 
fiscal  year  2003-2004.  These  increases  far 
exceed  the  growth  rate  seen  in  the  outside 
community,  although  CDC’s  needs  are  un- 
derstandably skewed  by  the  concentrated 
need  to  treat  AIDS,  hepatitis,  mental  illness 
and  an  aging  prison  population  as  25,000 
lifers  continues  to  be  denied  parole. 

CDC’s  annual  health  care  costs  run  over 
$900  million  per  year,  approaching  20%  of 
their  budget.  And  that  is  with  fewer  than  1 % 
of  Hepatitis-C  infected  prisoners  presently 
being  treated  while  40%  of  CDC’s  prisoners 
are  infected.  (See:  PLN,  May,  2004,  p.  1 , Pris- 
ons Nationwide  Fail  To  Treat  HCV 
Epidemic.) 

A principal  audit  observation  was  that 
the  non-competitive  bidding  was  traced  to  a 
30-year-old  state  policy  giving  CDC  exemp- 
tions for  such  medical  service  contracts.  This 
policy  is  distinguished  by  its  lack  of  any  cri- 
teria to  determine  whether  a contract’s  costs 
are  reasonable.  Moreover,  many  contracts 
omit  all  hospital  “standard”  bid  rate  infor- 
mation on  grounds  of  privacy,  thereby 
leaving  CDC  unable  to  verify  if  it  is  paying 
the  “discounted”  rate  the  contracts  provide 
for.  On  numerous  occasions,  the  audit 
showed  that  bills  exceeded  authorized  con- 
tract amounts  and  that  required  approvals 
for  non-emergency  services  were  not  ob- 
tained. 

The  auditors  noted  cost  variances  be- 
tween prisons  running  30  to  60  percent  for 
various  contract  services.  They  attributed 
this  to  non-competitive  bidding,  but  allowed 


that  in  some  rural  regions  where  prisons  are 
located,  multiple  sources  for  such  specialty 
treatment  are  often  simply  not  available. 

Recommendations  by  the  auditors  fo- 
cused on  upgrading  in-place  Utilization 
Management  (UM)  programs  to  review  on  a 
monthly  basis  all  health-care  contracts  and 
bills  submitted  against  them.  The  auditors 
requested  CDC  to  go  back  and  collect  over- 
charges from  past  billings,  where  errors  have 
been  found.  They  further  amplified  the  need 
for  quality  control  of  the  UM  program, 
which,  if  followed  religiously,  would  have 
prevented  many  of  the  audit  problems  found. 
The  UM’s  objectives  include  cost  controls, 
but  also  call  for  minimum  use  of  outside  hos- 
pitals, decreasing  litigation,  providing  care 
at  accepted  community  standard  levels  and 
complying  with  regulatory  and  licensing  re- 
quirements. 

In  an  appendix  to  the 
audit  report,  the  status  of 
recommendations  made 
by  the  Bureau  of  State 
Audits  in  its  previous  re- 
port (January,  2000)  was 
reviewed.  One  recommen- 
dation there  was  to 
implement  comprehensive 
cost  controls  which  have 
not  been  done,  per  the  new 
audit  report.  And  as  of  Feb- 
ruary, 2004,  only  nine  of 
CDC’s  sixteen  Correctional 
Treatment  Centers  have 
gained  licensure.  On  the 
plus  side,  the  new  report 
states  that  CDC  is  in  “the 
beginning  stages  of  imple- 
menting its  plan”  to  comply 
with  the  Plata  v.  Davis 
health  care  litigation  settle- 
ment agreement. 

Before  issuing  the 
instant  audit  report,  the 
audit  agency  submitted  a 
draft  to  CDC  for  comment. 

CDC  issued  a nine  page 
answer,  partly  in  agree- 
ment and  partly  in 
rebuttal,  to  which  the  au- 
ditors replied  in  their  final 
report  with  eleven  sharp 
disagreements  with 
CDC’s  response. 


Although  CDC  is  under  new  leadership 
(Director  Jeanne  Woodford  replaced  the  dis- 
graced Edward  Alameida  in  March,  2004)  it 
remains  to  be  seen  how  much  change  in  re- 
sponse to  the  audit  can  be  brought  to  bear 
in  such  a huge  bureaucracy.  CDC  has  more 
than  mere  audit  problems  in  dealing  with  the 
realities  of  providing  constitutionally  suffi- 
cient health  care  to  a growing,  aging  and 
inherently  unhealthy  population  of  162,000 
prisoners.  See:  California  Department  of 
Corrections:  It  Needs  to  Ensure  That  All 
Medical  Sendee  Contracts  It  Enters  Are  in 
the  State’s  Best  Interest  and  All  Medical 
Claims  It  Pays  Are  Valid,  California  State 
Auditor  (April,  2004),  available  from:  Bureau 
of  State  Audits,  555  Capitol  Mall,  Suite  300, 
Sacramento,  CA  95814  (916)  445-0255, 
www.bsa.ca.gov/bsa. 
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SCRUBBING  ABU  GHRAIB  AWAY 

by  Mumia  Abu- Jamal 


If  persistent  news  tips  are  correct,  the 
U.S.  Army’s  report  on  the  barbarities 
at  Iraq’s  Abu  Ghraib  prison  will  lodge  blame 
for  the  events  there  at  the  rank  of  colonel  and 
below,  and  no  real  bigwigs  or  command  staff 
officers  will  be  tied  to  the  vile  events  that  took 
place  in  the  American-controlled  gulag. 

If  so.  I’m  tempted  to  say:  “I  told  you  so.” 

When  the  Abu  Ghraib  prison  scandal 
broke,  I wrote  that  the  nation  must  prepare 
for  an  efficient,  neat,  tidy  whitewash.  The 
grunts  would  bear  the  brunt  of  any  disci- 
pline, and  the  dudes  at  the  top  would  emerge 
unscathed. 

There  it  is. 

When  it  first  happened,  I thought  back 
to  the  scandals  that  rocked  SCI-Greene  sev- 


eral years  ago,  when  a score  of  guards  were 
charged  with  brutal,  racist,  and  vile  behav- 
ior against  men  in  the  hole.  Roughly  two 
dozen  guards  were  fired,  but  after  union  ap- 
peals, most  were  quietly  reinstated,  after  the 
media  furor  died  down. 

One  day,  while  on  the  way  to  the  yard, 
a young  red-haired  guard  said,  “It’s  all  about 
protecting  yer  ass,  that’s  all  the  white  shirts 
care  about  - know  what  I mean,  Jamal?” 

I actually  didn’t,  and  asked,  “Whatchu 
mean,  Reds?” 

’’You  remember  when  they  fired  all  of 
us  a few  years  ago?” 

I nodded. 

He  continued,  “They  left  us  out  to  dry, 
just  hanging.  Every  damn 
thing  we  did  ina  Hole,  we  did 
‘cause  they  told  us  to.  They 
told  us  to  ‘tune  guys’  up,  to 
give  ’em  an  ‘attitude  adjust- 
ment’, ya  know  what  I 
mean?” 

I nodded  again. 

“And  then  when  the 
heat  came  down  — wham!  - 
they  left  us  hangin’ ! I learned 
from  that,  ‘protect  yer  ass!”’ 

“Damn,  Reds  — You 
was  one  of  dem  dudes  in  that 
stuff?” 

“Yeah,  Jamal  — I was 
out  for  months,  doncha  re- 
member?” 

I actually  didn’t  know 
then,  but  his  brief  conversa- 
tion came  back  to  me,  years 
later,  when  the  events  at  Abu 
Ghraib  made  the  news.  Nor 
was  I even  remotely  sur- 
prised when  a former  guard 
from  SCI-Greene  just  hap- 
pened to  be  at  the  forefront 
of  the  vile  and  violent  as- 
saults at  Abu  Ghraib.  He  just 
took  what  he  learned  here, 
over  there. 


It  was  a whitewash  here;  why  not  one 
there?  The  brass,  the  White  House,  and  the 
Senate  wanted  a whitewash.  They  got  it. 

Why  ask  why? 

Political  power,  which  demanded  and 
created  the  mess  in  Iraq,  now  commands  a 
clean  up. 

We’ve  all  heard  it  all  throughout  our 
lives. 

“A  few  bad  apples..”  “Just  poor  train- 
ing...” “It’s  not  a systemic  problem  ...” 

The  same  lines.  The  same  lies.  The  same 
soap  used  to  cover  up  the  stench  of  racist, 
brutal,  vile,  depraved  treatment  of  people  who 
are  not  white  enough  to  matter. 

To  be  sure,  for  millions,  perhaps  billions 
of  people  in  Arab  and  Muslim  lands  over- 
seas, it  matters  little  what  Army  officers  or 
“investigators”  say.  As  the  saying  goes,  a 
picture  is  worth  a thousand  words. 

The  picture  of  naked,  cowering  men, 
some  menaced  by  dogs  (in  some  Muslim  cul- 
tures, dogs  are  seen  as  unclean  creatures), 
men  smeared  with  human  feces  (oh  — excuse 
me,  according  to  the  polite,  civilized  Ameri- 
can media,  “a  brown  substance”),  will  not  be 
washed  away. 

It  doesn’t  matter  if  Americans  use  Tide(c), 
or  the  New  York  Times.  Those  images  of  hu- 
miliation are  burned  into  the  retinas  of  billions. 

What  is  even  more  shocking  is  what  has 
been  hidden  from  the  tender  visions  of  Ameri- 
cans, the  images  of  rape,  of  sexual 
domination,  and  perversity  by  American  oc- 
cupiers upon  a defenseless  people,  upon 
women  and  children,  but  has  reached  the 
realm  of  cyberspace,  and  again,  burned  into 
the  soul. 

For  the  many  people  overseas,  the 
whitewash  of  American  officials  is  like  the 
smearing  of  mud  (or,  “a  brown  substance”) 
that  further  discredits  the  world’s  “bringer 
of  democracy.” 

It  fattens  the  swarm  of  jihadis  every- 
where, who  see  that  American  democracy  is 
a sham.|JJ 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 


Daniel  E.  Manville 

Co-Author  of  the  “Prisoner’s 
Self-Help  Litigation  Manual” 
3rd  Edition 

Brings  you: 


Disciplinary 
Self-Help 
Litigation  Manual 

First  Edition 

Daniel  E.  Manville 


Daniel  E.  Manville,  P.C.,  Publisher 


Sold  only  in  paperback 
Approx.  350  pages 


Prisoner  Price  - $34.95  (including  shipping) 
Non-Prisoner  Price  - $64.95  (including  shipping) 
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Address:  

City:  State:  Zip:  

Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 
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Ferndale,  Ml.  48220 
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The  month  of  September  will  be  the 
last  month  that  Hans  Sherrer,  PLN’s 
circulation  manager  will  be  with  us.  After  sev- 
eral years  working  for  PLN  Hans  is  moving 
on  to  other  activities.  As  PLN’s  circulation 
manager,  Hans  oversaw  our  database  and 
ensured  changes  were  made  in  a timely  man- 
ner and  that  people  received  their  issues.  He 
also  produced  PLN’s  subscription  and  book 
flyers,  handled  our  outreach  efforts  with  Books 
to  Prisoners  programs  around  the  country  and 
otherwise  helped  expand  PLN’s  circulation  to 
our  current  all  time  high  of  more  than  4,000 
subscribers.  Hans  also  updated  and  created 
PLN’s  website,  atwww.prisonlegalnews.org. 

In  addition  to  his  work  with  PLN,  Hans 
is  also  one  of  the  nation’s  leading  experts  on 
wrongful  convictions  and  his  writings  on  the 
subject  have  appeared  in  law  review  jour- 
nals and  Justice  Denied,  as  well  as  PLN. 
Hans  will  be  sorely  missed  and  we  wish  him 
luck  with  his  future  endeavors. 

PLN’s  annual  fundraiser  started  on  Sep- 
tember 15,  and  this  issue  has  our  annual 


From  The  Editor 

by  Paul  Wright 

fundraising  letter  in  it.  We  are  including  it  in 
the  issue  rather  than  sending  it  to  readers  in 
a separate  mailing  to  further  cut  down  on 
our  costs  and  expenses.  Since  this  is  a 
matching  grant  fundraiser,  every  dollar  do- 
nated by  non-prisoners  will  be  matched  dollar 
for  dollar,  while  every  dollar  donated  by  pris- 
oners will  be  matched  at  the  rate  of  two 
dollars.  PLN  relies  on  your  support  to  con- 
tinue publishing  and  doing  the  work  we  do 
on  behalf  of  those  detained  in  prisons  and 
jails  around  the  country.  If  you  have  not  yet 
donated,  please  do  so. 

We  are  also  starting  our  subscription 
madness  campaign  where  readers  can  buy 
gift  subscriptions  for  friends,  relatives,  policy 
and  opinion  makers,  libraries,  community 
groups  and  anyone  else  whom  you  believe 
would  benefit  from  our  news  and  analysis. 
Take  advantage  of  this  opportunity  to  both 
help  expand  PLN’s  circulation  and  strengthen 
the  impact  we  have. 

I would  like  to  thank  the  readers  who 
send  us  news  and  clippings.  It  is  extremely 
useful  to  have  this 
news  sent  to  us 
which  allows  me  to 
further  research 
many  of  the  items. 
Even  in  the  age  of 
computer  data- 
bases, most  prison 
news  is  still  reported 
as  a local  news  story 
and  rarely  makes  it 
out  of  the  commu- 
nity newspapers  in 
which  it  is  reported. 
Please  continue 
sending  us  your 
news  items,  espe- 
cially verdicts  and 
settlements  and 
winning  unpub- 
lished court  rulings, 
all  of  which  are 
rarely  published 
anywhere  else. 

The  next  month 
will  be  an  important 
one  for  PLN  litiga- 
tion and  our  efforts 
fighting  for  the  free 
speech  rights  of 
prisoners  and  pub- 
lishers. On  October 
6, 2004,  the  10th  cir- 


Lucasville 

The  Untold  Story  of  a Prison  Uprising 

by  Staughton  Lynd 

“They  rose  above  their  status  as  prisoners,  and 
became,  for  a few  days  in  April  1993,  what  rebels 
in  Attica  had  demanded  a generation  before  them: 
men.” — Mumia Abu-Jamal 

JA ; I 

r 4 Drawing  on  extensive  conversations  with  the 

* prisoners  and  exhaustive  research  in  the  states  own 
^ records,  eminent  historian  and  lawyer  Staughton 
Lynd,  brings  the  full  power  of  evidence  to  bear  as 

Jhe  retells  the  Lucasville  story.  He  shows  the  five 
men  sentenced  to  death  to  have  been  unfairly 
r\  convicted  while  telling  the  view  from  the  inside — 
how  the  prisoners  worked  together,  black  and 
Z white,  even  Muslims  and  members  of  the  Aryan 

Brotherhood,  for  the  improvement  of  conditions. 
The  story  of  the  Lucasville  5 is  a textbook  case 
for  what  is  wrong  with  the  death  penalty.  The  ease 
with  which  the  state  was  able  to  use  its  resources,  and  the  courts,  to  bring  the 
prisoners  to  the  point  of  execution,  and  the  injustice  of  the  process,  will  cause 
readers  to  think  twice  about  the  conviction  of  every  prisoner  sitting  on  death  row. 

Softcover  book:  $16.95  (+  $4.50  for  shipping) 

Send  checks/money  orders  made  payable  to: 

Temple  University  Press,  c/o  Business  Department 
1601  North  Broad  Street,  USB  306,  Philadelphia,  PA  19122 

Temple  University  Press  ■ 


cuit  court  of  appeals  will  hear  oral  argument 
in  PLN  v.  Simmons,  our  challenge  to  the  Kan- 
sas Department  of  Corrections  ban  on  gift 
subscriptions  and  denial  of  due  process  to 
publishers  whose  materials  are  censored. 

On  October  21,  2004,  the  Washington 
state  supreme  court  will  hear  oral  argument 
in  PLN  v.  Washington  DOC,  a public  records 
case  in  which  PLN  is  seeking  records  show- 
ing the  discipline  of  DOC  medical  staff  for 
medical  neglect  and  misconduct,  the  partial 
records  disclosed  as  a result  of  the  litigation 
to  date  shows  that  at  least  two  Washington 
prisoners  have  died  as  a result  of  this  negli- 
gent misconduct. 

On  November  1, 2004,  the  Ninth  Circuit 
court  of  appeals  will  hear  cross  appeals  in 
PLNv.  Lehman  where  PLN  successfully  chal- 
lenged the  Washington  DOC’s  ban  on 
subscription  mail  sent  via  standard  rate  and 
the  ban  on  our  subscription  and  book  order- 
ing information  and  the  denial  of  due  process 
when  our  materials  were  censored. 

All  three  cases  are  very  important  on 
these  issues  and  illustrate  the  vital  work  PLN 
does  just  on  free  speech  and  government 
accountability  issues  alone.  You  can  help 
support  PLN  if  you  believe  in  an  indepen- 
dent media. 

As  the  2004  election  approaches,  this  is- 
sue of  PLN  has  a lot  of  stories  on  the  ongoing 
disenfranchisement  of  the  2 million  prisoners 
in  the  US  and  the  many  millions  of  former  pris- 
oners around  the  country  and  efforts  being 
made  to  combat  that.  But,  disenfranchisement 
is  half  the  battle,  the  other  half  is  finding  can- 
didates willing  to  countenance  serious 
criminal  justice  reform  and  changes  to  the 
current  policies  of  mass  imprisonment. 

Enjoy  this  issue  of  PLN  and  please  en- 
courage others  to  subscribe! 
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Report  Downplays  Wrongful  Convictions  in  U.S. 

by  Hans  Sherrer 


A report  by  University  of  Michigan 
staffers  and  law  students  - Exon- 
erations in  the  United  States:  1989  through 
2003  - was  released  to  the  public  on  April 
23, 2004.  The  report  analyzed  data  from  328 
cases  during  that  15  year  period  in  which 
the  defendant  was  officially  declared,  “not 
guilty  of  a crime  for  which  he  or  she  had 
previously  been  convicted.” 

The  report  concentrated  on  rape  and 
murder  convictions,  since  3 1 9 of  the  328  cases 
studied  involved  a defendant  convicted  of  one 
or  both  those  crimes.  One  of  two  areas  the 
researchers  focused  on,  was  how  often  sev- 
eral factors  known  to  contribute  to  a wrongful 
conviction  - eyewitness  misidentification,  per- 
jury and  a false  confession  - were  present  in 
those  cases.  It  was  found  that  64%  of  the 
people  exonerated  of  rape  and/or  murder  had 
been  misidentified,  15%  had  falsely  confessed, 
and  a prosecution  witness  had  committed  per- 
jury in  44%  of  the  cases. 

The  other  area  reported  on  is  how  race 
relates  to  exonerations.  It  was  found  that 
people  of  various  races  are  exonerated  at 
about  the  same  rate  as  they  are  convicted  - 
unless  the  person  was  under  18  at  the  time 
of  arrest.  Almost  eight  times  as  many  blacks 
wrongly  convicted  of  a crime  as  a juvenile 
are  exonerated  than  are  whites.  That  finding 
is  consistent  with  the  phenomena  of  errone- 
ous cross-racial  identifications,  since  many 
of  those  cases  involved  the  mistaken  ID  of  a 
black  person  by  a white. 

So  in  general  the  report’s  findings  tend 
to  be  a fine  tuning  of  what  is  already  known 
about  wrongful  convictions.  However  there 
is  one  area  where  the  report  engages  in 
speculation,  and  that  is  about  how  many  non- 
death row  exonerations  there  would  have  been  if 
all  cases  “were  reviewed  with  the  same  level  of 
care  that  we  devote  to  death  sentences.”  That 
figure  is  estimated  in  the  report  to  be  28,642  cases, 
which  it  refers  to  as  “a  shocking  prospect.” 
While  appearing  numerically  impressive,  it  is 
put  into  perspective  by  considering  that  based 
on  Bureau  of  Justice  Statistics  data,  it  is  esti- 
mated that  from  1989  to  2003  there  were 
14,295,000  felony  convictions  in  state  and  fed- 
eral courts.  So  the  report’s  estimate  that  there 
should  have  been  28,642  exonerations  from 
1989  to  2003  amounts  to  2/10*  of  1 %,  or  .2%  of 
the  felony  convictions  during  those  15  years. 
Furthermore,  the  report’s  estimate  amounts  to 
a projected  average  of  1,909  exonerations  a 
year,  compared  with  953,000  convictions  yearly 
- or  1 out  of  500. 


The  Supreme  Court  inferred  in  Schlup 
v.  Delo,  115  S.  Ct.  115  (1995)  that  the  legal 
system  may  only  need  to  ascertain  guilt  to 
an  accuracy  rate  of  99%  (99  out  of  100).  Thus 
the  reports  contention  that  499  out  of  500  con- 
victions are  of  a guilty  person  provides 
powerful  support  to  the  contention  that  while 
not  100%  accurate,  the  United  States  has  a 
discerning  legal  system.  Hence  if  the  report’s 
estimate  of  wrongful  convictions  is  to  be  be- 
lieved, then  this  countries  legal  system  is 
neither  broken  nor  in  need  of  significant  re- 
forms. After  all,  the  average  new  car  has  an 
average  of  over  one  significant  problem  within 
90  days  of  its  purchase,  so  with  a correct  con- 
viction rate  of  99.8%,  car  manufacturers 
ought  to  be  consulting  with  judges  and  pros- 
ecutors on  how  to  manufacture  a more 
reliable  product.  Consequently  the  report 
plays  directly  into  the  hands  of  prosecutors, 
judges,  police  and  corrections  officials  who 
contend  the  system  works  remarkably  well 
at  weeding  out  the  innocent  from  the  guilty. 

However  that  assessment  stands  in 
stark  contrast  with  the  much  different  con- 
clusion that  can  be  drawn  from  the  findings 
of  a much  more  extensive  study  of  criminal 
convictions  published  in  June  2000.  That 
study  - A Broken  System:  Error  Rates  in 
Capital  Cases  - examined  every  capital  cases 
finalized  from  1973  to  1995.  It  found  that  68% 
of  those  4,578  cases  were  reversed  on  ap- 
peal due  to  prejudicial  error;  that  “7%  of 
capital  cases  nationwide  are  reversed  be- 
cause the  condemned  person  was  found  to 
be  innocent”;  and  that  on  retrial,  the  defen- 
dant was  given  a lesser  sentence  in  82%  of 
those  reversed  cases.  So  based  on  the  find- 
ings of  that  extensive  multi-year  study  that 
was  overseen  by  the  es- 
teemed Professor  James 
Liebman  (co-author  of 
Federal  Habeas  Corpus 
Practice  and  Procedure), 
if  every  one  of  the 
14,295,000  criminal  con- 
viction in  this  country 
from  1989  through  2003 
had  been  subjected  to  the 
same  degree  of  appellate 
review  as  is  a capital  case, 
then  it  can  be  estimated 
that  9,720,600  of  those 
convictions  (68%)  would 
have  been  reversed,  with 
the  result  that  680,442  of 
the  defendants  (7%) 


would  have  been  exonerated,  and  7,970,892 
of  the  defendants  (82%)  would  have  been 
re-sentenced  to  a lesser  punishment.  An  im- 
portant indication  that  although  they  may 
seem  high  at  first  glance,  those  estimates 
are  actually  conservative,  is  that  since  the 
study  only  included  cases  through  1995,  the 
number  of  exonerations  it  reported  wasn’t 
skewed  upward  by  the  many  defendants 
convicted  of  capital  crimes  who  have  been 
cleared  by  DNA  in  the  past  nine  years. 

Consequently,  unlike  the  report  of  April 
2004,  the  findings  reported  in  A Broken  Sys- 
tem (and  its  follow-up  report,  A Broken 
System,  Part  II,  February  2002)  are  consis- 
tent with  the  proposition  that  there  are 
serious  systemic  errors  in  the  ability  of  this 
country’s  trial  courts  to  accurately  distin- 
guish the  innocent  from  the  guilty.  In  fact 
the  report  concluded  that  in  regards  to  capi- 
tal cases,  the  “system  is  collapsing  under 
the  weight  of  that  error,  and  the  risk  of  ex- 
ecuting the  innocent  is  high.”  The  problems 
are  no  less  acute  in  cases  that  don’t  involve 
as  severe  of  a penalty. 

So  while  the  analysis  in  the  April  2004 
report  of  various  factors  that  can  contribute 
to  a wrongful  conviction  is  valuable,  there  are 
sound  reasons  to  take  with  a grain  of  salt,  its 
downplaying  of  how  often  they  occur. 

The  37  page  report,  Exonerations  in  the 
United  States:  1989  through  2003,  can  be 
purchased  from  PLN  for  the  $5  cost  of  print- 
ing, handling  and  mailing.  The  175  page 
report,  A Broken  System:  Error  Rates  in 
Capital  Cases  (June  2000)  can  be  purchased 
from  PLN  for  the  $7  cost  of  printing,  han- 
dling and  mailing.  Or  both  reports  can  be 
ordered  for  $10.  Stamps  OK.  pj 
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Acrimonious  Michigan  Prisoners’  Rights  Suit 

by  John  E.  Dannenberg 


A class-action  lawsuit  launched  by 
Michigan  state  prisoners  in  1988 
which  ultimately  cost  taxpayers  $7.5  mil- 
lion in  litigation  costs  was  settled  on 
November  4,  2003,  resulting  in  prisoners 
gaining  appropriate  classification  and  psy- 
chiatric services,  plus  restrictions  on 
administrative  segregation  that  exacerbates 
serious  psychological  illness.  In  addition 
to  retaining  personal  word  processors,  pris- 
oners also  attained  expanded  law  libraries 
with  25  hour/week  access  and  adequate 
photocopies,  prompt  legal  mail  processing, 
and  longer  attorney  phone  calls.  Specified 
winter  protective  clothing  was  permitted  as 
well.  The  acrimonious  history  of  the  case 
is  replete  with  repeated  attempts  by  the 
state  to  recuse  Ingham  County  Circuit 
Judge  James  Giddings,  culminating  in  a 
public  rebuke  by  former  Michigan  Gover- 
nor John  Engler  denigrating  Judge 
Giddings  as  a “lunatic  who  must  have  got- 
ten a mail-order  law  degree.” 

Prisoners  John  Cain,  Raymond  Walen, 
Jr.,  Elton  Mizell,  Paul  Dye,  John  Ewing, 
Delbert  Faulkner,  C.  Moore,  Ramon  Cobos 
and  Ronald  Simpson-Bey  sued  the  Michi- 
gan Department  of  Corrections  (MDOC)  in 
the  Michigan  Court  of  Claims.  Initially,  the 
suit  was  a reaction  to  MDOC’s  then  newly- 
announced  tougher  disciplinary  system,  as 
well  as  restrictions  on  prisoner  clothing  and 
personal  property.  Judge  Giddings  blocked 
the  new  regulations,  setting  the  stage  for  a 
protracted  legal  battle.  Indeed,  when  the 
pro  per  plaintiffs  were  given  the  aid  of 
Prison  Legal  Services  of  Michigan,  Inc. 
(PLSM)  as  counsel,  the  lawyers  literally 
moved  into  a trailer  on  prison  grounds  (un- 
til thrown  out  in  2003  by  order  of  the 
Michigan  Supreme  Court)  to  facilitate  in- 
teraction with  their  clients. 

The  case  (actually  three  cases,  filed  in 
1988,  1993  and  1996)  progressed  and  re- 
gressed through  the  Michigan  Court  of 
Appeals  and  even  the  Michigan  Supreme 
Court  on  its  tortuous  path  to  eventual 
settlement.  But  even  that  settlement  was  a 
“shotgun  wedding”  literally  commanded  by 
the  Michigan  Supreme  Court  on  March  19, 
2003  in  a summary  order  wryly  noting  that 
Court’s  previous  order  in  1996  for  a “swift 
resolution  of  the  case”  back  then. 

Although  neither  party  characterized 
the  settlement  as  a “victory,”  MDOC  attor- 
ney Jeff  Baumann  minimized  it  as  “no  key 
changes.”  “We’ve  agreed  to  sit  down  and 


discuss  some  things,  such  as  prisoner  classi- 
fication, to  see  if  we  come  up  with  any  new 
ideas,”  he  said.  But  a review  of  the  78  page 
Settlement  Agreement  offers  a more  sanguine 
view  of  the  accomplishments  achieved  by  the 
prisoners  and  their  attorneys,  led  by  PLSM 
Executive  Director  Sandra  L.  Girard.  The  five 
agreements  separately  cover  Classification, 
Personal  Typewriters,  Access  To  The  courts, 
Security  Threat  Group  Claims  and  Miscella- 
neous Issues. 

Classification  Issues  Agreement 

MDOC  agreed  to  revise  the  Security  Clas- 
sification Manual  to  reflect  whether  a prisoner 
had  served  three  years  of  his  sentence  or  was 
within  seven  years  of  expected  release,  and 
to  prohibit  a Very  High  risk  assessment  if  he 
had  been  clear  of  assaultive  behavior  for  seven 
years.  MDOC  agreed  to  provide  independent 
mental  health  evaluations  for  at  least  25  se- 
lected segregation  and  Level  VI  general 
population  prisoners  nominated  by  PLSM  as 
suspected  of  being  seriously  mentally  ill.  In 
maximum  lock-up  units,  cell  door  window  cov- 
ers shall  be  removed  for  one  hour  per  day. 
MDOC  also  agreed  that  release  from  a psy- 
chiatric lock-up  does  not  mean  automatic 
return  to  the  previous  prison  of  record.  Pris- 
oners found  guilty  of  substance  abuse  shall 
not  automatically  be  sent  to  administrative 
segregation. 

Additionally,  future  classification  proce- 
dure concerns  shall  be  reviewed  by  MDOC 
and  PLSM  representatives  in  four  Working 
Groups:  Security  Classification,  Long  Term 
Segregation,  Reception  and  Guidance  Center 
Testing/Evaluation,  and  Psychological/Psy- 
chiatric Services. 

Personal  Typewriter  Issues  Agreement 

Some  MDOC  prisoners  possessed  type- 
writers/word  processors  with  floppy  disk 
capability  that  MDOC  now  wanted  sent  out. 
The  resolution  was  that  while  new  ones  may 
be  denied,  existing  ones  (operable  without  the 
disks)  may  be  retained  for  as  long  as  they 
were  repairable.  However,  all  disks  must  be 
sent  out,  after  MDOC  first  provided  for  print- 
ing out  their  contents.  Un-repairable  machines 
may  be  replaced  only  with  a then  currently 
approved  model  [1 16K  maximum  memory]. 
Approved  manufacturer  upgrade  retrofits  are 
permitted  [limited  to  128K memory].  Surge  pro- 
tectors were  also  allowed. 


Settled  After  15  Years 


Access  to  the  Courts  Agreement 

MDOC  agreed  to  adopt  within  45  days 
amended  Policy  Directives  and  Operating 
Procedures  covering  the  following  issues. 
Photocopies  of  necessary  legal  documents 
shall  be  produced  within  three  business 
days;  copy  fee  schedules  shall  be  uniform 
statewide.  Copies  may  be  made  during  regu- 
lar law-library  call  outs.  The  prison  store 
shall  sell  500-sheet  reams  of  copying  paper. 

Grievance  procedures  were  stream- 
lined; grievances  are  deemed  filed  when 
sent.  The  lack  of  copies  of  “necessary  ex- 
hibits” shall  not  be  fatal  to  grievance 
submissions  MDOC  shall  provide  such  cop- 
ies at  no  cost. 

“Legal  mail”  was  defined  to  include 
correspondence  with  a court,  court  reporter, 
attorney,  or  party  to  a new  or  pending  law- 
suit. Expedited  legal  mail  shall  include  mail 
to  PLSM,  the  State  Appellate  Public  De- 
fender and  any  legal  aid  organization.  MDOC 
was  required  to  add  to  its  indigent  prisoner 
postage  fund  and  to  speed  filing  fee  dis- 
bursements so  as  to  reach  the  post  office 
within  two  business  days.  Requests  for  Cer- 
tificates of  Prisoner  Account  Activity  for  the 
courts  shall  be  produced  within  five  busi- 
ness days.  Court  access  problems  shall  be 
addressable  to  the  Deputy  Warden’s  office 
within  24  hours,  using  a provided  “Flash 
Kite”  form. 

Importantly,  MDOC  agreed  to  bi-annual 
reviews  of  the  content  of  its  law  libraries.  A 
comprehensive  listing  of  required  books  is 
attached  as  an  exhibit  to  the  Agreement, 
covering  regular  law  libraries  and  mini-law 
libraries.  [PLN  is  listed  as  a recommended 
supplemental  resource.] 

Prisoner  phone  calls  shall  only  have 
one  voice-over  announcement  per  call.  Pris- 
oners shall  be  allowed  to  bring  their  legal 
papers  to  an  attorney  phone  call,  and  a cur- 
rent Bar  Journal  directory  shall  be  available. 
Monitoring  or  recording  of  (now  up  to  20 
minute)  attorney  phone  calls  is  prohibited. 

MDOC  agreed  to  provide  training  for 
its  law  library  clerks,  using  an  approved  cur- 
riculum. A “legal  writer”  (jailhouse  lawyer) 
assistance  program  shall  be  put  into  state- 
wide operation.  Requests  for  such 
assistance  which  may  be  renewed  annually 
until  case  completion  shall  be  granted/de- 
nied within  10  business  days.  The  assisting 
writer  is  permitted  to  possess  the  “client’s” 
legal  materials. 
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Miscellaneous  Issues  Agreement 

Remaining  issues  settled  include  provi- 
sions for  safely  storing/transporting  excess 
personal  property,  or  providing  for  sending 
it  home  without  engendering  a misconduct 
ticket  for  contraband.  Indigent  prisoners 
having  excess  legal  property  shall  be  loaned 
a storage  footlocker. 

To  cope  with  severe  Michigan  winters, 
prisoners  were  permitted  more  frequent  returns 
from  yard  and  to  retain/purchase  winter 
gloves,  mittens  and  coats.  Widows/widowers 
were  allowed  to  retain  and  wear  their  wedding 
bands.  Personal  letters  and  photos  were  per- 
mitted at  all  security  levels.  Level  VI  security 
prisoners  shall  receive  meaningful  in-cell  rec- 
reational activities.  Claim  procedures/liability 
for  state-issued  clothing  were  defined. 

PLSM  lawyers/staff  were  permitted  to 
meet  with  up  to  25  class  members  at  a time 
for  Level  I/II  prisoners,  and  individual  visits 
at  Level  VI.  MDOC  agreed  not  to  impede 
mail  between  named  class  members  and  each 
other  or  other  class  members. 

All  provisions  of  the  Agreements  are  sub- 
ject to  dispute  resolution  under  the  auspices  of 
Judge  Michael  G Harrison.  See:  Cain  v:  Michi- 
gan Department  of  Corrections,  Michigan  Court 
of  Claims  Nos.  88-61 1 19-AZ,  93-14975-CM,  96 
16341-CM;  Michigan  Court  of  Appeals  Nos. 

2391 16, 240101 ; Michigan  Supreme  Court  Nos. 

123395, 123396  [451  Mich.  470, 5 18;  548  NW 
2d  2 10  (1996)]  and  Order,  3/1 9/03. 

PLR A Applies  to  Juveniles; 
Claim  Administratively  Exhausted 
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A New  York  federal  district  court  has 
leld  that  the  Prison  Litigation  Re- 
form Act  (PLRA)  applies  to  juvenile 
prisoners,  and  the  juvenile’s  actions  to  air 
his  grievance  informally  satisfied  the  PLRA’s 
administrative  remedy  exhaustion  require- 
ment. Corey  Lewis,  a delinquent  resident  of 
the  Tyron  Residential  Facility  in  Johnston, 
New  York,  and  his  mother  Vanessa  Lewis  filed 
a civil  rights  action,  alleging  Youth  Division 
Aides  Aaron  Gagne  and  Joseph  Rump  in- 
tentionally caused  his  hand  and  wrist  to  be 
burned  on  a metal  heater  while  trying  to  re- 
strain him.  They  also  alleged  deliberate 
indifference  to  serious  medical  needs  for  fail- 
ing to  properly  treat  his  injury. 

Arguing  that  Lewis  failed  to  exhaust  his 
administrative  remedies,  the  defendants 
moved  for  summary  judgment.  Lewis  argued 
the  PLRA  does  not  apply  to  juveniles.  The 
PLRA  mandates  all  “prisoners”  must  exhaust 
“administrative  remedies  as  are  available”  as 


a condition  precedent  to  bringing  a federal 
lawsuit.  The  PLRA  defines  a prisoner  as  “any 
person  incarcerated  or  detained  in  any  facil- 
ity who  is  accused  of,  convicted  of, 
sentenced  for,  or  adjudicated  delinquent  for, 
violations  of  criminal  law  or  the  terms  and 
conditions  of  parole,  probation,  pretrial  re- 
lease, or  diversionary  program.”  The  phrase 
“adjudicated  delinquent”  can  only  possibly 
apply  to  minors  passing  through  the  system 
set  up  for  minors.  Therefore,  the  Court  held 
the  PLRA  applies  to  juveniles. 

The  Court  found  Corey  informally  ex- 
hausted his  complaint  through  his 
Counselor.  It  also  found  that  Vanessa  ver- 
bally complained  to  facility  officials,  or  did 
her  attorney,  which  resulted  in  an  investiga- 
tion. The  Court  found  the  facility’s  handbook 
allows  a complaint  to  be  brought  to  a Coun- 
selor, use  of  the  formal  grievance  procedure, 
or  complaint  to  the  New  York  State  Child 
Abuse  Hotline.  The  handbook  does  not  list 


the  order  these  remedies  must  be  exhausted 
or  that  formal  grievance  is  the  first,  much 
less  only,  remedy  available. 

The  Court  rejected  the  defendant’s  ar- 
gument that  Lewis  did  not  exhaust  his 
remedies  because  he  did  not  utilize  the  for- 
mal grievance  procedure.  The  Court  held 
that  Lewis’  actions  caused  an  investigation 
and  administrative  record  to  be  created.  As 
the  facility’s  own  actions  demonstrated  the 
formal  grievance  procedure  need  not  always 
be  followed  to  address  a problem.  The  Court 
held  the  PLRA  was  satisfied  and  denied  the 
defendant’s  motion  for  summary  judgment. 
See:  Lewis  v.  Gagne,  281  F.  Supp.  2d  429 
(N.D.N.Y2003).pj 
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Tulia  Travesty  Settled  For  $6  Million 

by  Hans  Sherrer 


On  August  22,  2003,  Texas  Gover- 
nor Rick  Perry  pardoned  35  people 
whose  convictions  stemmed  from  a Swisher 
County  drug  investigation  that  began  in  1998. 

The  prosecution  of  those  people  began 
with  the  arrest  of  43  people  in  the  Tulia,  Texas 
area  on  July  23,  1999.  All  but  one  of  those 
people  was  accused  of  selling  less  than  3.5 
grams  of  powder  cocaine  - a second  degree 
felony  punishable  under  Texas  law  by  up  to 
20  years  in  prison.  However  many  of  them 
were  accused  of  selling  drugs  within  1,000 
feet  of  a school  or  park  - which  enhanced 
their  alleged  offense  to  a first  degree  felony 
punishable  by  life  in  prison. 

Thirty -eight  of  the  arrested  people  were 
subsequently  convicted  - 1 1 after  a trial  and 
27  by  a brokered  guilty  plea.  The  many  guilty 
pleas  by  people  protesting  their  innocence 
followed  the  sentences  ranging  from  12  to 
434  years,  that  were  imposed  on  the  first  eight 
defendants  convicted  after  a trial. 

In  spite  of  the  convictions,  flaws  in 
Swisher  County’s  investigation  began  ap- 
pearing soon  after  the  arrests.  Most 
noticeably,  charges  against  five  people  were 
dropped  for  reasons  that  included  proof  the 
person  was  in  another  state  or  at  work,  at 
the  very  time  undercover  sheriff  deputy  Tom 
Coleman  alleged  the  person  was  making  a 
drug  deal  with  him  at  a clandestine  location. 

The  crack  in  the  Tulia  prosecutions  that 
ultimately  led  to  the  August  2003  pardons 
was  first  reported  in  June  2000  by  The  Texas 
Observer:  In  early  1999  Swisher  County 
Sheriff  Larry  Stewart  arrested  Tom  Coleman, 
and  suspended  his  drug  investigation  after 
learning  he  had  been  indicted  in  1997  for  his 
theft  of  $6,700  in  merchandise  from  Cochran 
County,  Texas  area  merchants.  Coleman  was 
working  as  a Cochran  County  sheriff  deputy 
at  the  time  of  the  alleged  thefts,  and  the  sher- 
iff wrote  in  a letter  to  the  state  agency  that 
accredits  police  officers:  “It  is  my  opinion 
that  an  officer  should  uphold  the  law.  Mr. 
Coleman  should  not  be  in  law  enforcement.” 

However  instead  of  firing  Coleman, 
Swisher  County  Sheriff  Larry  Stewart  rein- 
stated him  to  resume  the  drug  investigation 
after  he  reimbursed  the  merchants  for  the 
value  of  the  stolen  merchandise. 

Furthermore,  when  defense  attorneys 
filed  a motion  detailing  Coleman’s  checkered 
conduct  that  cast  doubt  on  his  credibility, 
Swisher  County  District  Judge  Edward 
Self’s  response  was  to  immediately  seal  the 
motion  and  bar  introduction  of  any  evidence 


that  could  impeach  his  testimony.  Judge  Self 
issued  his  order  prior  to  the  second  trial,  so 
over  three  dozen  people  were  convicted  on 
the  basis  of  Coleman’s  word  - after  Swisher 
County’s  prosecutor,  sheriff  and  judges  were 
aware  Coleman  was  an  unreliable  witness. 

Unable  to  get  relief  from  a Texas  court 
for  the  misjustices  inflicted  on  his  Tulia  cli- 
ents, Amarillo  attorney  Jeff  Blackburn  turned 
to  the  media  to  publicize  their  plight.  Articles 
in  national  publications  that  included  the  New 
York  Times  and  Time  magazine  followed,  and 
several  national  organizations,  including  the 
William  Kuntsler  Foundation,  the  NAACP, 
and  the  ACLU,  became  involved. 

Although  it  took  several  years,  those 
media  efforts  paid  off  when  in  early  2003  the 
Texas  Court  of  Appeals  ordered  an  eviden- 
tiary hearing  to  clarify  whether  the  defendants 
in  four  cases  were  convicted  solely  on  the 
evidence  of  Tom  Coleman’s  word.  On  March 
20, 2003,  Tom  Coleman  affirmatively  answered 
that  question  when  during  his  testimony  at 
the  hearing  he  responded,  “Yes,”  to  a defense 
lawyer’s  question,  “But  for  your  word,  there 
is  really  no  evidence  that  any  of  these  alleged 
buys  took  place?”  In  addition,  Coleman  was 
unable  to  affirmatively  state  that  he  believed 
any  of  the  Tulia  defendants  were  guilty:  In 
response  to  that  question  he  answered,  “I’m 
pretty  sure.” 

After  Coleman’s  testimony,  35  Tulia  defen- 
dants agreed  to  a lump  sum  payout  of  $250,000 in 
exchange  for  the  State’s  special  prosecutor  agree- 
ing to  a stipulation  that  Tom  Coleman  “is  simply 
not  a credible  witness  under  oath,”  and  support 
for  reversal  of  their  convictions.  The  judge  ac- 
cepted the  brokered  deal  on  April  1 st,  and  said  he 
would  submit  his  findings  and  recommendation 
to  the  Court  of  Appeals  that  the  convictions  be 
vacated.  While  the  appeals  court  was  reviewing 
the  cases,  on  July  30,  2003  the  Texas  Board  of 
Pardons  and  Paroles  recommended  that  the  gov- 
ernor pardon  the  35  defendants  eligible  for 
executive  clemency.  On  August  22, 2003  Gover- 
nor Rick  Perry  pardoned  those  defendants.  One 
effect  of  the  pardons  was  to  invalidate  the  agree- 
ment approved  by  the  judge  on  April  1st. 

In  the  years  following  the  arrests  dur- 
ing the  July  23,  1999  sweep,  several  federal 
civil  rights  lawsuits  were  filed  against  a vari- 
ety of  defendants  by  people  who  were 
arrested  - but  not  convicted.  As  the  Tulia 
cases  unraveled  from  June  2000  to  August 
2003,  a multitude  of  cities,  counties  and  indi- 
viduals became  vulnerable  to  a lawsuit, 
because  the  Tulia  drug  investigation  was 


paid  for,  and  conducted  under  the  auspices 
of  The  Panhandle  Regional  Narcotics  Traf- 
ficking Task  Force  (Task  Force).  Thirty  cities 
and  counties  were  members  of  the  Task 
Force.  The  city  of  Amarillo,  44  miles  from 
Tulia,  was  the  lead  Task  Force  member  and 
the  one  with  the  deepest  pockets,  so  it  was 
facing  the  largest  potential  liability. 

On  March  1 1, 2004,  a global  settlement 
of  all  pending  lawsuits  naming  the  city  of 
Amarillo  as  a defendant  was  announced  be- 
tween the  city  and  the  total  of  45  people  still 
alive  (one  is  deceased),  who  had  been  ar- 
rested as  a result  of  Coleman’s  investigation. 
The  city  of  Amarillo  agreed  to  pay  $5  million 
and  pull-out  of  the  Task  Force  on  June  1, 
2004,  when  its  2003-2004  operating  grant  of 
$1,522,418  expired.  City  Attorney  Marcus 
Norris  said  the  city  recognized  the 
“misjustice”  committed  by  the  task  force. 

Amarillo  Mayor  Trent  Sisemore  said  the 
city  agreed  to  a global  settlement  to  prevent 
a potentially  devastating  judgment,  “The 
lawsuit  had  the  potential  to  cause  many  cit- 
ies in  the  Panhandle  to  become  insolvent.” 
Additionally,  defending  against  the  lawsuits 
would  have  involved  Amarillo’s  defense  of 
the  Tulia  investigations,  which  the  city  had 
already  admitted  was  flawed.  As  city  Attor- 
ney Norris  observed,  “The  city  of  Amarillo 
did  not  feel  comfortable  standing  behind  an 
agent  who  has  been  discredited  numerous 
times  and  who  is  not  the  caliber  that  would 
be  employed  by  the  city  of  Amarillo.” 

In  April  2004  the  lawsuits’  other  defen- 
dants, 29  Texas  panhandle  counties  and 
cities,  settled  the  claims  against  them  for  $1 
million.  The  $1  million  settlement  is  com- 
prised of  payments  ranging  from  $5,000  to 
$80,000  by  26  counties  and  3 cities. 

The  Tulia  defendants  signed  contracts 
assigning  l/3rd  of  the  settlement  to  their  law- 
yers. However  some  of  the  lawyers  involved 
were  working  pro  bono,  so  their  payout  will 
exceed  2/3rds  of  the  total  $6  million  settlement. 
A claims  administrator  will  determine  the  pay- 
out to  each  person  using  a formula  taking 
into  consideration  various  individual  factors, 
including  whether  the  person  was  convicted 
and  the  length  of  their  time  in  custody.  How- 
ever it  is  divided  up,  the  average  payout  to 
the  45  Tulia  arrestees  will  exceed  $89,000. 

As  had  been  expected,  the  Task  Force 
dissolved  on  June  1, 2004. 

Sources:  Amarillo  Globe-News,  Justice  De- 
nied magazine. 
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Dear  PLN  Subscriber, 

As  you  may  know,  PLN’s  income  from  advertising  and  subscriptions  covers  only  a portion  of  our  actual  operating  expenses. 
To  make  up  for  the  shortfall  we  rely  on  donations  from  you,  our  readers.  Given  the  unpopularity  of  human  rights  for  U.S.  prisoners  as 
well  as  the  recent  economic  downturn,  foundation  grants  are  even  harder  to  obtain.  As  a result,  more  than  ever  before,  PLN  must  rely 
on  you,  its  readers,  for  support. 

An  anonymous  donor  has  agreed  to  provide  PLN  with  a matching  grant  of  up  to  $25,000  to  match  donations  made  by  PLN 
supporters.  Donations  from  non  prisoners  will  be  matched  dollar  for  dollar,  donations  from  prisoners  will  be  matched  at  a rate  of  $2 
for  every  one  dollar  donated.  The  funds  will  be  matched  regardless  of  the  source  (i.e.,  grants  as  well  as  individual  gifts).  Help  us  meet 
our  goal  of  raising  $25,000  between  now  and  January  15,  2005,  so  we  can  receive  the  entire  matching  grant. 

In  December,  2003,  PLN’s  editor  and  co-founder,  Paul  Wright,  was  released  from  prison.  While  this  was  good  for  PLN 
organizationally,  it  also  imposed  a serious  financial  burden  because  PLN  cannot,  at  this  time,  afford  to  add  another  staff  position.  After 
receiving  back  to  back  increases  in  health  insurance  premiums,  in  late  2003,  PLN  had  to  terminate  its  employee  health  insurance  plan 
which  it  could  no  longer  afford  in  conjunction  with  adding  another  staff  position. 

PLN  seeks  to  raise  an  additional  $50,000  this  year  to  cover  the  additional  staffing  cost  of  having  a non-prisoner  editor  as  well 
as  providing  health  insurance  for  its  employees.  One  supporter  is  willing  to  donate  half  that  amount,  but  we  need  our  other  readers  to 
donate  the  other  half.  We  need  your  support  to  make  this  happen. 

In  addition  to  PLN’s  full-time  staff  people,  volunteers,  work  study  students  and  contributing  writers  help  make  each  month’s  issue 
of  PLN  possible.  Our  staff  and  volunteers  are  dedicated  to  ensuring  that  each  issue  of  PLN  is  produced  and  mailed  in  a timely  manner,  that 
our  mailing  list  is  current,  tracking  censorship  problems,  networking  with  other  prisoner  rights  and  media  groups,  researching  articles  and 
stories,  coordinating  PLN’s  censorship  litigation  and  much  more.  PLN  has  no  high  paid  consultants,  litigation  budget  or  even  staff  attorneys. 
PLN  remains  very  much  a barebones  operation.  The  money  PLN  receives  goes  toward  maintaining  and  expanding  PLN’s  operations  and 
publishing  to  better  serve  our  readers. 

Our  message  has  never  been  popular  with  prison  officials.  Since  the  September  11,  2001  attacks,  we  have  seen  a quantum 
leap  in  the  censorship  of  PLN  in  prisons  around  the  country.  PLN  is  dedicated  to  ensuring  that  all  prisoners  actually  receive  PLN  and 
the  books  we  distribute.  PLN  has  filed  almost  two  dozen  lawsuits  over  censorship  and  public  records  issues  in  the  past  seven  years. 
We  have  won  censorship  suits  in  Utah,  Washington,  Oregon,  Nevada,  Alabama  and  Michigan.  In  2003  alone  we  obtained  permanent, 
statewide  injunctions  enjoining  the  Washington  DOC  from  censoring  bulk  mail  and  catalogs  and  requiring  them  to  provide  due 
process  when  mail  is  censored.  That  case  is  being  heard  on  November  1,  2004,  by  the  9th  Circuit  court  of  appeals.  Last  year  we 
obtained  a settlement  with  the  Oregon  DOC  striking  down  their  ban  on  bulk  mail,  catalogs,  gift  subscriptions  and  also  requiring  due 
process  when  mail  is  censored.  PLN  is  currently  challenging  the  Kansas  DOC’s  ban  on  gift  subscriptions  and  the  $30  limit  prisoners 
can  spend  on  books  and  magazines.  Our  appeal  in  that  case  is  being  heard  on  October  6,  2004,  by  the  10th  Circuit  court  of  appeals. 

We  also  recently  filed  suit  against  the  federal  government’s  ban  on  publications  that  mention  prisoners  or  prisons  at  the  ADX 
facility  in  Colorado  and  we  have  sued  the  Florida  DOC  for  its  statewide  ban  on  PLN  due  to  our  phone  services  ads.  We  are  also 
challenging  the  Florida  DOC  rule  that  prohibits  prisoners  from  writing  for  publications  if  they  receive  any  payment.  PLN  is  the  only 
publication  in  the  United  States  that  consistently,  year  in  and  year  out,  stands  up  for  the  First  amendment  rights  of  prisoners  and  those 
who  wish  to  communicate  with  them  or  receive  communication  from  them. 

PLN  has  no  litigation  budget.  We  rely  on  pro  bono  and  contingency  counsel  to  represent  us  in  these  important  First 
amendment  battles.  PLN  has  always  been  able  to  attract  the  best  civil  rights  and  First  Amendment  lawyers  in  the  country.  However,  it 
is  absolutely  essential  that  PLN  have  the  office  staffing  needed  to  develop  and  document  the  fact  patterns  we  need  to  show  in  order  to 
win  these  cases  in  court  and  to  give  our  lawyers  the  information  they  need  to  fight  and  win  on  behalf  of  PLN  and  our  prisoner  readers. 
PLN  isn’t  just  in  the  vanguard  of  fighting  for  the  free  speech  rights  of  prisoners,  for  the  most  part,  we  are  the  only  ones  fighting  it.  In 
states  such  as  Iowa,  Arizona,  Georgia,  Utah  and  Idaho,  that  have  abolished  their  law  libraries,  PLN  is  one  of  the  few  sources  of  legal 
information  that  most  prisoners  have  access  to.  PLN  is  dedicated  to  ensuring  all  prisoners  who  want  to  receive  PLN  can  do  so.  But  we 
can’t  do  this  by  ourselves.  We  need  your  help  and  your  financial  support,  above  and  beyond  the  cost  of  your  annual  subscription,  to 
fight  and  maintain  this  important  struggle.  Our  government  opponents  have  unlimited  resources.  We  don’t.  If  you  believe  in  a free, 
independent  prisoner  rights  press,  and  the  right  of  all  Americans,  including  those  in  prison,  to  read  and  have  access  to  that  press,  then 
please  send  a donation  to  help  keep  that  right  a reality.  Subscribing  to  our  principles  isn’t  enough. 

Censorship  litigation  consumes  significant  staff  resources  at  PLN,  yet  we  receive  no  compensation  for  that  expenditure.  This  is 
vital  work  that  needs  to  be  done  and  we  need  your  support  to  be  able  to  continue  this  fight  for  the  First  amendment  and  free  speech. 
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Seattle,  WA  98117 
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We  are  also  working  to  ensure  government  transparency  and  accountability  through  the  use  of  public  records  laws  and 
litigation.  PLN  frequently  uses  public  record  requests  to  develop  stories  and  articles,  many  of  which  are  picked  up  by  other  media.  Not 
surprisingly,  this  too  has  met  with  frequent  government  opposition  with  the  result  that  PLN  has  had  to  go  to  court  to  obtain  important 
records.  Among  the  cases  PLN  has  litigated  or  is  in  the  process  of  litigating  are  Washington  prison  records  concerning  the  misconduct 
of  DOC  employees  resulting  in  death  and  injury  to  prisoners  due  to  medical  misconduct  by  staff;  the  closing  of  a prison  telemarketing 
operation  and  the  overdose  death  of  a prison  physician  who  stole  narcotics  from  the  prison  infirmary.  The  case  is  being  heard  by  the 
Washington  Supreme  Court  on  October  21,  2004,  and  is  the  most  important  press  freedom  case  on  the  court’s  docket.  At  the  same 
time,  PLN  is  pursuing  other  public  records  requests  in  different  parts  of  the  country.  All  of  which  requires  staff  time  and  expense. 

In  the  past  year  PLN  completed  its  cumulative  index  project.  This  provides  a detailed  article  and  case  law  summary  of  every 
article  published  in  PLN  and  constitutes  a great,  stand  alone  research  tool  in  and  of  itself.  Our  new  book.  Prison  Nation:  The 
Warehousing  of  America ’s  Poor,  was  published  by  Routledge  Press  and  has  received  critical  acclaim  for  its  expose  on  how  the 
criminal  justice  system  wages  class  war  against  the  poor  in  this  country  and  their  conditions  of  confinement.  PLN  is  the  only 
publication  dedicated  to  reporting  on  the  human  rights  of  the  more  than  two  million  Americans  imprisoned  in  this  country,  and 
helping  them  expose  and  improve  those  conditions.  PLN  has  also  steadily  expanded  its  selection  of  books  covering  the  criminal  justice 
system  and  also  its  selection  of  self  help  books. 

For  the  past  year  or  so  PLN’s  size  had  been  at  40  pages  per  issue.  Beginning  with  our  March,  2004,  issue  we  expanded  our  size  to  48 
pages  to  bring  you  even  more  news  and  information  in  a more  timely  manner.  This  expansion  was  possible  only  due  to  a change  in  printers 
which  slightly  reduced  our  printing  expenses  and  a modest  increase  in  PLN’s  advertising  revenue.  We  are  dedicated  to  using  advertising  to 
expand  our  editorial  content  in  a 25%  ad  to  75%  editorial  content  ratio.  Our  circulation  has  reached  an  all  time  high  of 4,000  subscribers. 

Our  goals  for  the  coming  year  include  expanding  PLN’s  circulation  to  at  least  5,000  subscribers,  maintaining  our  size  at  48 
pages  and  hopefully  expanding  it;  and  developing  our  website  to  include  all  back  issues  of  PLN  online  as  well  as  a comprehensive 
prison  litigation  research  site.  PLN  continues  its  development  of  cutting  edge  stories  and  investigative  journalism  using  public  records 
laws  and  collaborations  with  other  publications  and  journalists.  We  are  always  improving  our  top  notch  coverage  of  prison  and  jail 
litigation,  the  best  in  the  country  for  both  its  depth  and  its  breadth. 

This  coming  May,  PLN  will  celebrate  its  15lh  year  of  publishing.  Today  PLN  is  the  longest  publishing,  independent  magazine 
whose  content  is  mostly  prisoner  produced  in  American  history.  Having  published  174  issues,  we  have  grown  from  a ten  page, 
photocopied,  hand  typed  newsletter  to  our  current  format  of  a 48  page  magazine.  In  today’s  political  climate  of  war,  economic 
depression  and  domestic  political  repression,  where  the  human  and  civil  rights  of  all  Americans,  but  especially  its  prisoners,  are  seen 
as  mere  speed  bumps  on  the  highway  of  unlimited,  unaccountable  government  power,  your  support  for  PLN  is  more  urgent  than  ever 
before.  PLN  is  small  enough  and  its  mission  unique  enough  that  even  a small  donation  makes  a big  difference  and  goes  a long  way. 
With  the  matching  grant  your  donation  will  go  twice  as  far  if  you  are  a non  prisoner,  three  times  as  far  if  you  are  a prisoner. 

There  are  many  other  worthy  organizations  out  there  who  deserve  your  support  and  who  regularly  ask  you  for  donations. 
Most  of  them  have  multi  million  dollar  budgets  and  dozens  if  not  hundreds  of  well  paid  staff.  While  helpful,  your  modest  financial 
support  does  not  make  a life  and  death  difference  for  those  groups.  PLN’s  annual  budget  is  $150,000,  all  of  it  from  reader  donations, 
advertising,  book  sales  and  subscription  income.  It  makes  a huge  difference  with  PLN.  Even  a relatively  small  donation  goes  a long 
way.  Moreover,  PLN’s  work  and  mission  are  unique.  No  one  else  in  the  United  States  is  dedicated  exclusively  to  reporting  and 
advocating  on  behalf  of  the  human  rights  of  those  detained  in  America’s  growing  gulag.  Our  15  year  history  and  continued  existence 
are  a tribute  to  our  tenacity  in  overcoming  very  difficult  circumstances  and  expanding  our  role  as  advocacy  based  journalists  on  behalf 
of  America’s  most  oppressed  and  silenced  population.  We  don’t  have  multi  million  dollar  advertising  or  donor  solicitation  campaigns 
to  rely  on  for  income.  We  rely  on  our  readers  for  support. 

If  you  are  unable  to  afford  a donation  at  this  time,  you  can  also  help  expand  PLN’s  circulation  and  impact  by  giving  gift 
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Mismanaged,  Money-Losing  Folsom  City  Prison  Closed 

by  John  E.  Dannenberg 


Faced  with  losing  $1.4  million  in  the 
following  year,  the  City  of  Folsom, 
California,  closed  its  14  year-old,  380  bed 
minimum  security  prison  and  laid  off  most  of 
the  70  city  workers  on  June  30,  2003. 

Known  as  the  Folsom  Community  Cor- 
rectional Facility  (FCCF)  [one  of  16  such 
CCFs  contracted  out  by  the  California  De- 
partment of  Corrections  (CDC)],  the  city 
prison  (separate  from  the  two  state  prisons 
in  Folsom)  used  prisoners  to  sort  recyclables 
from  city  garbage.  Beyond  merely  losing 
money,  FCCF  wilted  under  a scathing  audit 
by  the  State  Inspector  General  exposing 
major  security,  health  and  management  defi- 
ciencies. 

The  six-month  long  audit  revealed  “de- 
teriorating buildings,  broken  equipment,  lax 
supervision  of  inmates,  visitors  and  volun- 
teers, and  easy  access  on  the  part  of  inmates 
to  tools  and  supplies  that  could  be  used  as 
weapons ....  The  main  front  door  of  the  facil- 
ity cannot  even  be  locked.”  The  confidential 
report,  obtained  by  the  Sacramento  Bee, 
“leveled  devastating  charges  against  the 
way  the  prison  was  run  by  its  director,  Wally 
Smith.”  Indeed,  FCCF  initially  refused  to  re- 
lease any  files  to  auditors  or  to  even  grant 
them  entry  to  conduct  the  audit,  until  the 
Inspector  General  obtained  court  orders. 

The  audit  showed  Smith  worked  from 
10  a.m.  to  2 p.m.,  with  an  extended  lunch 
break.  Although  his 
base  pay  was  $104,265, 
last  year  he  took  home 
$163,922,  including  an 
unexplained  “bonus” 
of  $23,000.  He  was  paid 
for  working  on  holi- 
days, but  co-workers 
could  recall  only  one 
holiday  he  actually 
worked.  His  compensa- 
tion to  manage  380 
prisoners  exceeded 
that  of  the  warden  of 
San  Quentin’s  6,000- 
bed  state  prison. 

Notwithstanding 
this  remuneration,  Smith 
received  “the  lowest 
scores  ever  recorded”  in 
any  Inspector  General 
rating.  Employees’  con- 
cerns were  ignored.  A 
cook  was  allegedly  sell- 
ing drugs  to  prisoners 


and  had  borrowed  money  from  one 
prisoner’s  wife,  but  no  investigation  was 
conducted.  Instead,  the  cook  was  fired  for 
serving  too  many  potatoes  and  losing  two 
cases  of  sausage  only  to  be  reinstated  with 
back  pay  upon  appeal. 

The  audit  criticized  broken  security 
cameras,  a $600  uniform  allowance  for  a 
non-uniformed  canteen  manager,  and  dan- 
gerous conditions  for  prisoners  stemming 
from  the  absence  of  Occupational  Safety 
and  Health  Administration  inspections 
since  1994.  These  conditions  included  61 
reported  syringe  punctures  to  prisoner 
workers  and  a lawsuit  by  a prisoner  who 
was  pulled  onto  a conveyer  belt  and 
crushed  unconscious.  Auditors  were  also 
concerned  that  FCCF  workers  had  access 
to  sensitive  financial  information  in  the 
trash,  putting  city  residents  at  peril  of 
identity  theft  and  burglary.  (FCCF  officials 
countered  that  there  has  never  been  such 
an  event  documented.) 

FCCF,  operated  under  contract  from 
CDC,  may  have  shown  a “loss”  but  after  their 
CDC  stipend  plus  $560,000  from  annual  sales 
of  recyclables,  the  books  showed  the  City 
of  Folsom  profiting  by  $1  million  since  1996. 
Hoping  to  gain  yet  more  money  from  CDC 
by  lawsuits,  the  City  improperly  spent  FCCF 
money  to  pay  attorneys  for  this  effort,  the 
audit  alleged. 


After  the  audit,  Sacramento  County 
sheriff’s  department  officials,  under  direc- 
tion of  Folsom  City  Police  Chief  Sam  Spiegel, 
were  employed  to  help  manage  FCCF.  The 
audit  concluded  that  the  recycling  plant  was 
not  cost  effective,  could  not  handle  current 
volume  and  did  not  meet  the  state’s  55%  recy- 
cling mandate.  Youth  and  Adult  Corrections 
Agency  Assistant  Secretary  Stephen  Green 
initially  reacted  to  the  audit  report:  “It’s  fairly 
likely  that  we’re  going  to  cancel  their  contract. 
...  We  would  cancel  every  [CCF]  contract  to- 
morrow if  we  could.  The  programs  were 
supposed  to  save  us  money,  and  they  haven’t. 
...  We’d  have  no  problems  putting  those  in- 
mates other  places.”  (Most  of  the  prisoners 
were  shipped  to  fire  camps,  where  they  ben- 
efited from  recently  enacted  doubled 
work-time  credits  [Penal  Code  § 2933.3].)  The 
irony  is  that  the  $2  million  city  employee  pay- 
roll will  be  replaced  by  substantially 
increased  costs  when  the  380  transferred 
prisoners  are  instead  supervised  by  higher- 
paid  state  prison  guards. 

Smith,  who  retired  in  December,  2003, 
declined  any  interviews.  City  officials  said 
the  task  of  recycling  would  fall  to  city  resi- 
dents who  would  be  asked  to  separate  waste 
into  three  differently  colored  bins  before 
being  picked  up.pj 

Source:  Sacramento  Bee. 
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$300,000  Awarded  for  Delayed  Treatment  of 
New  York  Prisoner’s  Hearing  Loss 


On  October  31,  2003  a New  York 
Court  of  Claims  awarded  Fishkill 
Correctional  Facility  prisoner  Darryl 
Dickerson  $300,000  for  a partial  hearing  loss 
suffered  because  he  was  not  provided 
timely  medical  treatment. 

Dickerson  claimed  he  heard  a popping 
noise  while  he  was  exercising  on  the  prison  yard 
on  August  22, 1997,  and  he  immediately  lost  the 
ability  to  hear  with  his  left  ear.  He  promptly  re- 
quested to  see  a prison  doctor,  but  was  not 
taken  to  the  prison  medical  clinic  until  the 
following  morning.  A nurse  evaluated  him, 
but  no  medication  or  treatment  was  rendered. 

Later  that  morning,  a sergeant  observed 
Dickerson  suffering  from  nausea  and  dizzi- 
ness, and  that  he  was  vomiting.  The  sergeant 
requested  further  medical  care.  On  August 
26,  Dickerson  was  examined  by  the  prison 
physician.  Dr.  John  Francis,  who  documented 
the  sudden  hearing  loss  and  ordered  an  ear, 
nose,  and  throat  consultation. 


Dickerson  was  not  seen  by  an  ENT 
specialist  for  26  days.  The  specialist  or- 
dered an  audiogram  and  an  MRI,  instructing 
Dickerson  to  have  a follow-up  two  weeks 
later.  Dr.  Francis  waited  three  weeks  before 
ordering  the  tests.  Dickerson  was  re -re- 
ferred to  the  ENT  specialist  on  November 
8,  but  was  not  seen  by  the  specialist  until 
January  9,  1998.  Dickerson  was  subse- 
quently diagnosed  with  a permanent  loss 
of  the  ability  to  hear  with  his  left  ear. 

At  trial.  Dr.  Robert  J.  Ruben,  an 
otolaryngolgist  testified  that  sudden  loss 
of  hearing  accompanied  by  nausea  and  diz- 
ziness constituted  a classic  presentation  of 
a perilymphatic  fistula,  which  is  an  accu- 
rate diagnosis  90%  of  the  time.  Delayed 
treatment  results  in  irreversible  hearing  and 
balance  damage,  and  several  weeks  delay 
almost  ensures  permanent  injury. 

The  prison’s  former  medical  director. 
Dr.  Sandra  Gordon-Salant,  opined 


Dickerson  should  have  been  sent  to  an  emer- 
gency room  following  the  hearing  loss.  Both 
experts  contended  the  delay  in  treatment  de- 
parted from  accepted  medical  care,  and 
Dickerson  should  have  been  seen  by  an  ENT 
specialist  within  72  hours. 

Dickerson  suffered  permanent  loss  of 
hearing  in  his  left  ear,  and  he  suffers  vertigo 
and  nausea.  He  has  experienced  a decline  in 
hearing  over  the  past  years;  he  is  at  an  in- 
creased risk  of  hearing  damage  in  his  good 
ear  and  sustaining  meningitis  from  the  now- 
abnormal  fluid  flow  in  his  brain  and  skull. 
The  Court  of  Claims  awarded  Dickerson 
$50,000  for  past  pain  and  suffering  and 
$250,000  for  future  pain  and  suffering  (37 
years).  Dickerson  was  represented  by  Will- 
iam J.  Rold,  Esquire,  New  York,  New  York.  See: 
Dickerson  v.  New  York,  Case  No.  100200,  New 
York  Court  of  Claims. 

Source:  verdictsearch.com. 


New  Jersey  Over  Detains  Prisoner  Two  Years 
Due  to  Illegal  Sentence  Calculation 


The  Superior  Court  of  New  Jersey, 
Appellate  Division  has  held  that  the 
New  Jersey  Department  of  Corrections 
(NJDOC)  cannot  depart  from  the  terms  a sen- 
tencing judge  imposes.  In  September  1994, 
prisoner  Larry  Hill  was  released  on  parole 
fora  1990  conviction.  On  January  31, 1997 
and  July  25, 1997,  he  received  five  year  sen- 
tences for  new  charges,  which  were  to  run 
concurrently.  OnMay21, 1997,  Hill's  parole 
was  revoked.  Because  the  sentences  were 
imposed  at  different  times  and  with  the  pa- 
role violation  considered  an  aggregation,  the 
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NJDOC  ran  the  five  year  sentences  con- 
secutively, and  Hill’s  established  maximum 
release  date  was  set  for  October  29, 2004. 

Hill  wrote  the  trial  judge.  Honorable 
Hector  DeSoto,  who  twice  clarified  his  or- 
der to  NJDOC  as  the  sentences  to  be  run 
concurrently  pursuant  to  the  plea  bargain. 
“Unfortunately,  the  state  has  shown  a 
dogged  resistance  to  admit  that  they  com- 
mitted error,”  wrote  Hill  in  court  documents 
after  NJDOC  refused  to  heed  Judge 
DeSoto’s  clarification. 

The  NJDOC  argued  that  state  law  al- 
lowed it  to:  1)  aggregate  the  January  31, 
1997  with  the  May  parole  violation;  and  2) 
sentences  imposed  at  different  times  can- 
not be  run  concurrently  and  consecutively. 
The  Superior  Court  noted  the  NJDOC  failed 
to  cite  any  case  law  that  allows  it  to  depart 
from  the  terms  of  the  sentence  imposed  by 
the  sentencing  judge  pursuant  to  a negoti- 
ated plea  agreement.  The  Court  ordered 
Hill’s  sentence  to  be  recalculated. 

T.  Gary  Mitchell,  the  former  head  of 
the  now  defunct  Office  of  Inmate  Advo- 
cacy, was  not  surprised  by  this  case,  as 
two  years  ago  he  warned  state  officials  that 
communication  mix-ups  and  indifference  to 
prisoners’  rights  could  be  keeping  prison- 
ers behind  bars  past  their  release  dates. 
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After  the  Hill  decision,  NJDOC  acknowledged 
at  least  two  other  prisoners  would  be  released 
and  136  others  may  have  their  sentences  re- 
duced. 

Mitchell  said  that  because  the  state’s  two 
law  schools  have  eliminated  the  legal  clinics 
that  once  did  prisoner  litigation,  and  the  Pub- 
lic Advocate’s  Office  was  eliminated  a decade 
ago  by  Gov.  Christie  Whitman,  prisoner’s 
have  few  places  to  turn  to  when  they  believe 
they  are  being  over  detained.  Public  Defender 
Yvonne  Smith  Segar  disputed  that  position. 
“When  issues  of  the  correctness  of  a sen- 
tence are  brought  to  our  attention,  the  client’s 
attorney’s  should  and  does  take  action  to  cor- 
rect the  problem,”  said  Segar. 

That  help,  however,  may  be  negligible.  “In 
my  experience,  generally,  inmates  are  better 
versed  in  this  than  attorneys.  This  isn’t  some- 
thing attorneys  study,”  said  Maria  Noto, 
president  of  the  Association  of  Criminal  De- 
fense Lawyers.  As  a result  of  NJDOC’s 
erroneous  calculations  of  his  sentence.  Hill 
served  an  extra  two  years  in  prison  before  he 
was  released  from  the  South  Wood  State  Prison 
on  September  26, 2003.  See:  Hill  u New  Jersey 
Department  of  Corrections,  New  Jersey  Supe- 
rior Court,  Docket  No.  469-02T2.  Additional 
Source:  Star-Ledger.  This  unpublished  opin- 
ion is  available  on  PLN’s  website.  FI 
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Democratic  Organization  Gives  Some  Felons  Second  Chance 


America  Coming  Together 
(ACT) — a democratic  group  work- 
ing to  ensure  that  George  W.  Bush  is  not 
reelected — is  employing  felons  to  conduct 
door-to-door  voter  registration  drives  in  Mis- 
souri, Florida,  Ohio,  and  possibly  14  other 
states  crucial  to  the  November  2004  elections. 

ACT  contends  that  convicted  criminals 
deserve  a second  chance  in  society  and  ar- 
gues that  the  felons  it  employs  are  not  a 
threat  to  public  safety. 

“We  believe  it’s  important  to  give  people 
a second  chance,”  said  Mo  Elleithee,  a Wash- 
ington-based spokesman  for  the  group.  “The 
fact  that  they  are  willing  to  do  this  work  is  a 
fairly  serious  indication  that  they  want  to  be- 
come productive  members  of  society.” 

Pursuant  to  federal  law,  ACT  is  an  inde- 
pendent organization  not  affiliated  with  the 
John  Kerry  campaign.  However,  many  of  the 
group’s  workers  are  Democrats  with  past  ties 
to  Kerry  and  his  advisers. 

Elleithee  confirmed  that  felons  have 
been  used  to  register  voters  in  Missouri, 
Florida,  and  Ohio.  He  also  said  ACT  may  have 
employed  felons  in  14  other  swing  states  as 
well,  including  Arizona,  Arkansas,  Iowa,  Maine, 
Michigan,  Minnesota,  Nevada,  New  Hamp- 
shire, New  Mexico,  Oregon,  Pennsylvania, 
Washington,  West  Virginia,  and  Wisconsin. 

Elleithee  declined  to  comment  on  how 
many  felons  ACT  has  hired,  but  said  they 
earn  from  $8.00  to  $12.00  an  hour. 

Not  surprisingly,  ACT’s  employment 
practices  have  set  some  conservatives  to 
howling.  Ed  Gillespie,  chairman  of  the  Re- 
publican Party,  called  ACT’s  hiring  policy 


“disturbing”  and  criticized  the  group  for 
“proudly  hiring  felons  convicted  of  sex  of- 
fenses, assault  and  burglary  to  go  house  to 
house  and  handle  sensitive  information.” 
[Editor’s  Note:  This  is  odd  considering  the 
fact  that  both  President  Bush  and  Vice  Presi- 
dent Cheney  have  both  been  convicted,  twice, 
of  drunk  driving.  The  White  House  also  em- 
ploys a number  of  convicted  felons,  including 
Elliot  Abrams,  in  fairly  high  level  policy  mak- 
ing positions.  White  House  Spokespeople 
routinely  refuse  to  answer  media  questions 
about  how  many  convicted  felons  are  em- 
ployed by  the  Bush  administration.] 

Possibly  sensing  controversy,  the  Mis- 
souri Department  of  Corrections  (DOC) 
decided  in  April  2004  to  remove  ACT  from 
its  roster  of  approved  employers  for  parol- 
ees in  state-run  halfway  houses,  according 
to  DOC  spokesman  John  Fougere.  Before 
the  ban,  ACT  had  employed  7 Missouri  pa- 
rolees living  in  halfway  houses  in  St.  Louis 
and  Kansas  City. 

In  Ohio,  ACT  employed  a woman  who 
was  convicted  of  gross  sexual  imposition 
but  had  completed  her  parole  12  years  ago. 
“If  she  was  still  on  parole  that  job  wouldn’t 
have  been  approved,”  said  Ohio  DOC 
spokeswoman  Andrea  Dean.  However,  Dean 
added  that  “People  who  have  been  out  of 
prison  and  haven’t  had  any  other  problems 
with  law  enforcement,  they  should  be  given 
that  second  chance  to  be  viable  citizens.” 

In  Florida,  it  doesn’ t matter  what  the  DOC 
thinks  since  most  prisoners  are  not  released 
on  parole.  “If  they’re  released  from  our  cus- 
tody and  there  is  no  other  supervision  ...  we 


can’ t prohibit  them  from  taking  a job  like  this,” 
said  Florida  DOC  spokesman  Sterling  Ivey. 

Unfortunately,  ACT  may  have  bowed 
to  pressure  from  the  opposition. 

Under  a new  policy  enacted  in  the 
spring  of  2004,  ACT  will  no  longer  hire  per- 
sons convicted  of  violent  crimes,  said 
Elleithee.  This  is  disheartening  since  violent 
offenders  are  the  very  ones  whose  success- 
ful reintegration  would  most  benefit  society. 
Statistically,  they  also  have  the  lowest 
reoffense  rates. 

According  to  Elleithee,  at  least  two  fel- 
ons who  had  lived  in  a Missouri  halfway 
house  were  again  employed  by  ACT  upon 
reentering  the  community  and  “are  a tremen- 
dous part  of  our  team.” 

Republican  outrage  over  the  use  of  fel- 
ons in  the  democratic  process  is  indeed 
hypocritical  given  that  PLN  has  reported  the 
use  of  Phoenix,  Arizona  jail  prisoners  to  pro- 
cess mail  in  ballots.  In  the  May,  1995,  issue 
of  PLN  we  reported  how  Jack  Metcalf,  Re- 
publican U.S.  Congressman  from  the  Second 
Congressional  district  in  Washington  state 
used  prisoner  telemarketers  at  the  Washing- 
ton State  Reformatory  to  call  potential  voters 
and  encourage  them  to  vote  for  him.  That 
Metcalf  was  campaigning  on  a “tough  on 
crime”  platform,  and  using  convicted  mur- 
derers, rapists  and  robbers  to  campaign  on 
his  behalf  was  not  a problem  for  the  Repub- 
lican party  then  (nor  for  his  Democratic 
opponents  for  that  matter).  Metcalf  spent  6 
years  in  congress  before  retiring. pj 

Source:  The  New  York  Times 
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Stun  Belt  Violates  Due  Process;  Habeas  Granted 


The  Ninth  Circuit  Court  of  Appeals 
held  that  the  use  of  a stun  belt  to 
restrain  a California  criminal  defendant  dur- 
ing his  trial  violated  due  process  of  law  and 
was  grounds  for  reversal  upon  a factual  find- 
ing that  he  was  prejudiced  by  it. 

Frederico  Gonzalez  was  forced  to  wear 
an  electronic  stun  belt  during  his  trial  in  a 
California  court.  He  claimed  that  the  mere 
presence  of  this  device  psychologically  dis- 
advantaged him.  A stun  belt  operates  by 
sending  a 50,000  volt,  three  to  four  milliam- 
pere  electrical  current  for  eight  seconds  into 
the  left  kidney  area,  following  blood  chan- 
nels and  nerve  pathways.  It  causes 
incapacitation  within  a few  seconds  with 
welts  and  severe  pain,  and  is  typically  fol- 
lowed by  uncontrolled  defecation  and 
urination.  Muscular  weakness  continues  for 
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approximately  30-45  minutes,  accompanied 
by  heartbeat  irregularities  or  seizures.  It  is 
used  as  an  alternative  to  shackles,  to  get 
around  the  due  process  violation  of  having 
the  defendant  seen  in  chains  by  the  jury.  The 
question  presented  here  was  whether  such 
impairment  of  a defendant’s  mental  faculties 
was  a violation  of  his  due  process  rights. 

Relying  upon  United  States  v.  Durham, 
287  F.3d  1297  (1 1th  Cir.  2002),  the  Ninth  Cir- 
cuit found  that  a stun  belt  could  interfere 
with  a defendant’s  Sixth  Amendment  right 
to  confer  with  counsel.  Although  the  court 
observed  that  the  use  of  a stun  belt  implicated 
different  constitutional  rights  than  those  aris- 
ing from  the  use  of  shackles,  the  belt’s 
ever-present  threat  would  hinder  a defendant’s 
participation  in  his  defense,  chilling  his  incli- 
nation to  even  make  movements  necessary 
for  effective  communication  with  his  trial  coun- 
sel. Likewise,  the  belt  would  “materially  impair 
and  prejudicially  effect  the  defendant’s  privi- 
lege of  becoming  a competent  witness  and 
testifying  in  his  own  behalf.” 

In  Gonzalez’  trial,  the  decision  to  use 
the  belt  was  made  solely  by  a courtroom 
deputy.  The  Ninth  Circuit  found  this  to  be 
reversible  error,  because  the  decision  to  use 
restraints  is  the  proper  subject  of  judicial, 
not  law  enforcement  scrutiny.  Since  the  trial 
court  never  made  a determination  “by  com- 
pelling circumstances  that  some  measure 
[wa]s  needed  to  maintain  security  of  the 
courtroom”  (citing  Morgan  v.  Bunnell,  24 
F.3d  49,  51  (9th  Cir.  1994)),  and  because  the 
record  was  devoid  of  evidence  that  the  de- 
fendant had  demonstrated  a need  for 


restraint,  the  Ninth  Circuit  held  that  Gonzalez’ 
constitutional  rights  had  been  violated. 

But  that  did  not  end  the  question. 
Gonzalez  needed  to  show  that  the  error  re- 
sulted in  actual  prejudice  before  he  would  be 
entitled  to  federal  habeas  relief.  The  district 
court  below  had  denied  relief  because  he  had 
not  established  that  prejudice.  Since  the  Ninth 
Circuit  now  concluded  that  belt-use  ipso  facto 
constitutes  a rights  violation,  the  question 
remained  whether  Gonzalez  was  entitled  to  an 
evidentiary  hearing  to  determine  such  actual 
prejudice.  [Note:  In  a similar  case,  the  Califor- 
nia Supreme  Court  recently  held  that  use  of  a 
stun  belt  both  violated  due  process  and  was 
prejudicial.  People  v.  Mar,  28  Cal.4th  1201 
(2002).  See  [PLN.  Oct.  2003.] 

The  state  then  argued  that  relief  was  in 
any  event  barred  by  Teague  v.  Lane,  489 
U.S.  288  (1989)  because  stun  belt  prejudice 
amounted  to  a “new  rule  of  criminal  proce- 
dure” not  applicable  on  federal  habeas 
review.  The  court  disagreed,  finding  that 
prejudice  from  physical  restraints  was 
settled  long  before  Gonzalez’  trial  [citing  Il- 
linois v.  Allen,  397  U.S.  337, 344  (1970)],  and 
that  merely  changing  the  details  of  restraint 
technology  would  not  amount  to  a “new 
criminal  procedure.”  “It  matters  not  whether 
the  restraint  takes  the  form  of  handcuffs, 
gags,  leg  shackles,  ropes,  straight  jackets, 
stun  belts  or  force  fields,”  the  court  held. 

Accordingly,  the  court  reversed  and  re- 
manded Gonzalez  back  to  the  U.S.  District 
Court  (C.D.  Calif.)  for  an  evidentiary  hearing 
on  the  issue  of  prejudice.  See:  Gonzalez  v. 
Pliler,  341  F.3d  897  (9,h  Cir.  2003). 
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VP’s  Drug  Dealer 
Ordered 

In  a case  that  has  continued  on  and 
m like  the  Energizer  Bunny,  the  Dis- 
trict of  Columbia  has  denied  the  Bureau  of 
Prisons  defendants’  latest  motion  for  sum- 
mary judgment  and  ordered  a trial.  This  case 
was  filed  in  1990  by  Brett  Kimberlin,  a pris- 
oner at  the  Federal  Correctional  Institution 
at  El  Reno,  Oklahoma.  Since  filing,  the  case 
has  been  before  the  D.C.  Court  of  Appeals 
and  the  United  States  Supreme  Court  twice. 
PLN  has  reported  the  events  of  this  litiga- 
tion since  its  inception. 

The  complaint  alleges  that  in  October 
1988  Kimberlin  began  contacting  members  of 
the  new  media,  telling  them  that  in  the  1970’s 
he  had  sold  marijuana  to  then  Republican  vice- 
presidential  candidate,  Dan  Quayle.  This 
contact  was  made  over  the  telephone,  which 
did  not  require  prison  approval.  Five  days 
before  the  1988  presidential  election,  NBC 
News  requested  permission  to  interview 
Kimberlin  in  person  on  camera.  The  request 
was  initially  denied  until  after  the  election, 
but  ultimately  approved  as  “Kimberlin’s  fun- 
damental lack  of  creditability”  made  broadcast 
of  his  “allegations  before  the  election  un- 
likely.” NBC  News  never  aired  the  interview. 

After  the  NBC  interview,  other  news  or- 
ganizations requested  to  interview  Kimberlin, 
Prison  officials  decided  a group  interview 
would  satisfy  all  the  media  requests  and 
scheduled  a press  conference  for  the  Friday 
before  the  Tuesday  election.  After  the  Bush- 
Quayle  Campaign  became  alarmed  of 
Kimberlin's  allegations,  the  Campaign’s 
Deputy  Press  Secretary  contacted  Fuye  Miller, 


Retaliation  Claim 
to  Trial 

then  Director  of  Public  Affairs  for  the  Justice 
Department.  Miller  then  contacted  J.  Michael 
Quinlan,  the  Director  of  the  Bureau  of  Prisons 
(BOP),  and  advised  him  that  Nina  Totenburg 
of  National  Public  Radio  advised  that 
Kimberlin  expressed  fear  for  his  safety  from 
other  prisoners;  Totenburg  adamantly  denies 
such  a conversation  ever  occurred.  Quinlan 
was  also  contacted  by  the  Bush-Quayle  Cam- 
paign relating  to  the  press  conference. 

Quinlan  then  ordered  Kimberlin  placed 
in  administrative  segregation  and  the  press 
conference  canceled.  After  release  from  seg- 
regation Kimberlin  set  up  a telephonic  press 
conference  for  the  Monday  morning  before 
the  election.  BOP  officials  learned  of 
Kimberlin’s  intentions  by  monitoring  his 
phone  calls  and  promptly  placed  him  in  seg- 
regation again.  Two  weeks  later,  he  was 
released  from  segregation  after  being  found 
guilty  of  making  “third  party  calls.” 

The  court  held  that  Kimberlin  presented 
affirmative  evidence  that  would  permit  a jury 
to  conclude  that: ( 1 ) Miller’s  actions  were  moti- 
vated by  pressure  from  the  Bush-Quayle 
Campaign  and  his  dissemination  of  false  infor- 
mation that  Kimberlin’s  safety  was  in  danger 
was  made  to  result  in  segregation  and  cancel- 
lation of  the  press  conference;  and  (2)  Quinlan, 
who  was  concerned  with  the  timing  and  con- 
tent of  Kimberlin’s  speech,  acted  to  bar  the 
press  conference  based  upon  a non-existent 
BOP  policy  prohibiting  press  conferences  and 
ordered  Kimberlin  placed  in  segregation  to  pre- 
vent all  contact  with  the  press.  Accordingly, 
the  court  denied  the  defendants’  motion  for 
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summary  judgment  and  ordered  a trial  after  a 
pre-trial  conference.  Fifteen  years  have 
elapsed  since  news  unfavorable  to  a major 
presidential  candidate  was  suppressed  before 
an  election,  and  no  trial  on  the  merits  has  oc- 
curred. The  government  strategy  to  date  has 
been  to  successfully  delay  a trial.  See: 
Kimberlin  v.  Quinlan,  251  F.Supp.2d  47 
(D.D.C.  2003).  jp| 
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Report  Blasts  South  Carolina  Plan  to  Privatize  Prison  Health  Care 

by  Michael  Rigby 


South  Carolina’s  disastrous  15-year 
experiment  with  prison  health  care 
privatization  should  be  a warning  to  those 
hardheaded  state  leaders  who  plan  to  do  it 
again,  according  to  a report  sponsored  by 
Grassroots  Leadership  and  South  Carolina 
Fair  Share.  Authored  by  Dr.  Marguerite 
Rosenthal,  sociology  professor  at  Salem 
State  University  in  Massachusetts,  Pre- 
scription For  Disaster:  Commercializing 
Prison  Health  Care  In  South  Carolina  de- 
tails the  state’s  failed  effort  at  privatization 
from  1986  to  2000  and  documents  the  myriad 
problems  encountered  by  other  states  that 
have  experimented  with  commercializing 
prison  health  care  services.  Released  on  April 
12,  2004,  the  sharply  critical  12-page  report 
followed  an  announcement  by  the  South 
Carolina  Department  of  Corrections  (SCDC) 
that  health  care  services  in  all  of  the  state’s 
prisons  would  soon  be  privatized.  Three 
companies  have  already  submitted  bids: 
Correctional  Medical  Services  of  St.  Louis, 
Wexford  Health  Services  of  Pittsburgh,  and 
Prison  Health  Services  of  Brentwood,  Ten- 
nessee. 

The  South  Carolina  Experience 

From  1986  to  2000,  the  SCDC  contracted 
a portion  of  its  prisoner  health  services  to 
the  notoriously  corrupt  Correctional  Medi- 
cal Services  (CMS).  Initially  covering  just  3 
prisons,  CMS  was  providing  medical  ser- 
vices to  ten  prisons  when  the  company 
terminated  its  state  contract  in  January  2000. 
Two  months  later  a blistering  report  by  the 
Legislative  Audit  Council  of  the  South  Caro- 
lina General  Assembly  exposed  a system  “rife 
with  problems,”  including  extremely  poor 
medical  care,  cost  over-runs,  and  services 
that  were  paid  for  but  never  provided. 

The  legislative  audit  specifically  noted 
that  CMS  timely  dispensed  medication  to 
mentally  ill  prisoners  only  54%  of  the  time — 
compared  with  a 92%  rate  for  state-run 
prisons,  that  “CMS  failed  completely  in  its 
discharge  planning  responsibilities  for  the 
mentally  ill  leaving  prison,”  and  that  CMS 
mental  health  workers  did  not  meet  the  mini- 
mum contract  requirements. 

Furthermore,  according  to  the  legisla- 
tive audit,  the  SCDC  failed  utterly  in 
discharging  its  mandated  oversight  respon- 
sibilities, performing  “no  behavioral  health 
audits  between  July  1998  and  May  1999,  no 
medication  audits  of  7 of  8 institutions  where 


they  were  supposed  to  be  done,  and  no  re- 
audits of  the  preponderance  of  institutions 
where  a corrective  plan  was  required.”  Ad- 
ditionally, the  SCDC  neglected  to  monitor 
staffing  levels  at  prisons  where  health  care 
was  contracted,  and  failed  to  ensure  that 
CMS  was  providing  adequate  care.  And  yet, 
according  to  the  Grassroots  report,  even 
with  the  incredibly  poor  state  oversight,  CMS 
still  “complained  that  monitoring  was  ‘ex- 
cessive and  disruptive’”  when  citing  reasons 
for  terminating  its  contract. 

The  report  also  notes  that  despite  be- 
ing inadequate,  private  health  care 
apparently  costs  more  as  well.  When  the 
SCDC  closed  five  prison  infirmaries  in  Janu- 
ary 2003, 1 8 prisoners  went  to  Columbia  Care, 
where  health  services  were  provided  by  Just 
Care  of  Alabama.  Bruce  Bennett,  SCDC’s 
chief  accountant,  “estimated  that  private  care 
would  cost  the  state  $20,000  more  per  pris- 
oner per  year.” 

Problems  in  Other  States 

The  pipe  dream  of  prison  health  care 
privatization  has  become  a popular  theme 
throughout  the  country,  notes  the  report.  But 
for  the  many  prisoners  who  suffer  needlessly 
at  the  hands  of  private  care  providers  con- 
cerned only  with  bolstering  their  bottom  line, 
and  for  states  that  have  lost  millions  in  dam- 
ages awards  and  settlements  in  repeated 
lawsuits  over  inadequate  private  care,  the 
dream  has  become  a nightmare. 

CMS  has  been  the  subject  of  numerous 
audits  and  investigations,  according  to  the 
report,  which  cites  only  a few  examples. 

One  study  noted  that  CMS  exploits  the 
publics’  ill  will  towards  prisoners  in  order  to 
make  a profit  while  giving  poor  care.  The 
same  study  cited  20  examples  of  deaths  re- 
sulting from  “negligence,  indifference, 
understaffing,  [and]  inadequate  training  or 
overzealous  cost-cutting.” 

Another  study  found  that  although 
hepatitis  C is  rampant  in  the  nations’  pris- 
ons, CMS  employed  convoluted  protocol 
pathways  to  discourage  treatment  of  the 
2 14,000  prisoners  in  its  care.  This  report  also 
cited  prisoner  deaths  resulting  from  negli- 
gent medical  care. 

An  investigation  of  CMS  performed  by 
the  former  editor  of  the  Journal  of  the  Ameri- 
can Medical  Association  found  that  a 
number  of  CMS  doctors  had  disreputable 
backgrounds.  In  Missouri,  the  author  wrote. 


9 CMS  doctors  had  been  disciplined  by  li- 
censing boards.  In  Alabama,  CMS  employed 
one  doctor  whose  license  had  been  revoked 
in  Missouri  and  another  who  had  sexually 
assaulted  an  underage  mentally  retarded  boy 
in  Tennessee. 

The  care  provided  by  other  prison 
health  care  contractors  is  generally  no  bet- 
ter than  that  of  CMS,  asserts  the  report.  For 
example,  a lawsuit  against  provider  NaphCare 
alleged  the  company’s  negligent  care  re- 
sulted in  the  premature  and  agonizing  deaths 
of  dozens  of  HIV  infected  prisoners  in  the 
Limestone  Correctional  Facility  in  Alabama. 
[See  PLN,  Oct.  2003]  Moreover,  Prison  Health 
Services  (PHS)  has  been  investigated  for  pro- 
viding shoddy  medical  care  and  for  suspicious 
deaths  in  Pennsylvania  and  Florida. 

In  New  York,  a subsidiary  of  PHS,  EMSA 
Correctional  Care,  employed  in  a Westchester 
county  jail  a psychiatrist  who  had  served 
time  for  killing  a college  sophomore  in  a 
botched  abortion  and  then  tried  to  hide  it  by 
“cutting  her  up  and  flushing  her  down  his 
toilet.”  This  same  “doctor,”  Lothringer,  took 
a 17-year-old  female  prisoner  off  antidepres- 
sants, and  the  girl  killed  herself.  A wrongful 
death  action  brought  by  the  girl’s  family  re- 
sulted in  a settlement  of  $700,000  from  EMSA 
and  $745,000  from  the  county. 

Although  it  is  difficult  for  prisoners  and 
their  families  to  bring  lawsuits  against  negli- 
gent health  care  providers,  according  to  the 
report,  a number  of  lawsuits  are  successful, 
costing  the  companies  and  state  govern- 
ments millions.  From  1981  to  1994,  CMS  had 
500  suits  pending  against  it  and  paid  out 
$4. 1 million  in  indemnity  claims.  In  Ohio,  pris- 
oners won  a $1.5  million  judgment  against 
CMS  for  “a  variety  of  medical  care  abuses.” 
The  report  noted  that  a number  of  lawsuits 
are  currently  pending  against  CMS . [Editor’s 
Note:  Lawsuits  against  the  private  prison 
industry  are  shrouded  in  secrecy  as  the  com- 
panies almost  always  seek  confidential 
settlements  with  little  on  lawsuit  outcomes 
being  reported  in  the  public  record.  As  a re- 
sult, the  figures  cited  in  this  study  should 
be  deemed  to  be  very  conservative  figures.] 

In  Florida,  PHS  has  settled  several  law- 
suits, “including  one  for  $3  million  brought 
by  the  family  of  an  inmate  who  was  beaten 
and  then  medically  neglected  and  another 
by  a nurse  who  sued  after  being  fired  for 
refusing  to  falsify  medical  records.”  PHS  and 
its  subsidiary,  EMSA  Correctional  Care,  cur- 
rently face  over  1,100  lawsuits. 
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It’s  a Money  Thing 

The  report  contends  that  a major  prob- 
lem with  private  health  care  companies  is 
that  they  exist  to  make  the  greatest  possible 
profits  for  executives  and  shareholders.  As 
a result,  these  companies  cut  costs  by  “cre- 
ating obstacles  to  care,  hiring  too  few  staff, 
employing  staff  who  are  not  licensed  to  prac- 
tice on  the  general  public  (and  thus  will  work 
for  less  money)  or  unqualified  or  inexperi- 
enced staff,  and  skimping  on  medication 
(including  using  expired  medication).” 

Citing  several  examples,  the  report  notes 
that  prison  health  care  contractors  are  noto- 
riously unreliable,  reneging  on  their  contracts 
“when  costs  exceed  their  contracted  reim- 
bursement rates.”  South  Carolina’s  own 
experience  with  CMS  is  typical.  Three  months 
before  its  2-year  contract  expired  in  April 
1999,  CMS  informed  the  state  that  it  did  not 
want  to  renew  its  contract.  CMS  continued 


providing  medical  services  on  a month-to- 
month  basis  while  the  state  frantically 
searched  for  another  provider. 

Unsuccessful,  the  SCDC  was  forced  to 
resume  medical  services  in  February  2000. 

The  problems  experienced  by  South  Caro- 
lina and  other  states  in  their  encounters  with 
private  health  care  providers  should  serve  as 
a cogent  warning  to  any  sane  state  legislator. 
Why,  then,  would  the  lawmakers  in  South 
Carolina  even  be  considering  such  an  insane 
option?  Indeed,  as  the  report  notes:  It  didn’t 
work  then,  why  would  it  work  now? 

Get  a copy  of  the  report  online  at 
www.grassrootsleadership.org  or  by  mail 
from  Grassroots  Leadership,  400  Clarice  Av- 
enue, Suite  400,  P.O.  Box  36006,  Charlotte, 
N.C.  28236.  [RLVhas  reported  extensively 
on  CMS  and  other  private  health  care  con- 
tractors.] 

Additional  source:  Associated  Press 


Guards  Let  California  Prisoner 
Slowly  Starve  To  Death 


Seventy-two  year  old  Khem  Singh, 
who  spoke  no  English  and  was 
crippled  and  wheelchair-bound,  died  of  star- 
vation in  his  Corcoran  State  Prison  Substance 
Abuse  Treatment  Facility  (S  ATF)  cell  on  Feb- 
ruary 16, 2004,  after  guards  allegedly  let  him 
waste  away  without  food  or  medical  care  for 
two  months.  This  occurred  in  the  same  facil- 
ity where  another  prisoner  bled  to  death  only 
two  weeks  earlier  when  his  dialysis  shunt 
opened.  After  his  howls  for  help  went  unan- 
swered for  hours,  he  died  alone  in  his  cell  while 
assigned  guards  - whose  union  motto  boasts 
“the  toughest  beat  in  the  state”  - watched 
the  Super  Bowl  on  TV  instead. 

Singh,  a former  Sikh  priest  from 
Modesto,  California,  had  been  removed  from 
his  position  due  to  internal  politics,  but  con- 
tinued to  teach  children  religion.  During  this 
period,  he  was  charged  with  and  convicted 
of  molestation  and  sentenced  to  27  years- 
life.  He  proclaimed  his  innocence  and  that 
he  had  been  framed. 

Baljit  Kaur,  Singh’s  wife,  accused  prison 
guards  of  brutalizing  him  in  December.  She 
said  that  they  threw  beef  in  his  food,  know- 
ingly rendering  it  inedible  because  of  his 
religious  beliefs;  that  they  kicked  him  when 
he  sat  down  to  eat;  that  they  tore  up  his 
two  prayer  books  she  had  sent;  that  a check 
she  had  mailed  him  was  cashed,  but  Singh 
never  got  the  money;  and  that  guards 
threatened  to  cut  his  hair  and  beard.  Sikhs 
believe  it  is  a sin  to  cut  their  hair  and  beards. 


Immediately  after  9-11,  one  guard  slammed 
a chair  on  Singh’s  head,  severely  cutting 
him,  Kaur  said. 

Ultimately,  Singh  so  feared  guards  that 
he  refused  to  leave  his  cell.  He  did  not  go  to 
meals  for  two  months  - and  no  food  was 
brought  to  him  except  by  fellow  prisoners. 
His  weight  dropped  from  1 15  to  80  pounds. 
Although  some  guards  had  expressed  con- 
cern to  prison  medical  staff  as  to  Singh’s 
condition,  records  show  that  during  his  fi- 
nal two  months,  no  medical  staff  ever 
followed  up  and  treated  him.  The  guard  who 
was  alleged  to  have  assaulted  Singh  is  also 
reputed  to  have  told  a concerned  prisoner, 
“Forget  it;  he’s  going  to  die.” 

Fellow  prisoners  filed  grievances  and 
wrote  to  California  State  Senator  Gloria 
Romero,  Chair  of  the  legislative  Corrections 
Oversight  Committee,  begging  her  for  inter- 
vention - but  Singh  died  a few  days  before 
her  visit.  Romero  reviewed  files  and  ordered 
an  investigation.  Shortly  after  Singh’s  death, 
his  wife  suffered  a massive  heart  attack. 

The  Sikh  community  remains  outraged. 
The  Sikh  Media  Watch  and  Research 
Taskforce  will  be  asking  for  criminal  charges 
against  anyone  who  is  determined  to  have 
violated  Singh’s  civil  rights.  The  World  Sikh 
Council,  based  in  Columbus,  Ohio,  is  also 
demanding  justice.  P 

Sources:  The  India  Post;  Los  Angeles  Times; 
Sacramento  Bee. 


POSTAGE 

Trade  in  your  unused 
postage  stamps  for  a 
$$$  Money  Order  $$$ 

We  are  a currency  exchange  business 
that  buys  unused  postage  at  a set 
percentage  of  face  value.  We  have 
been  dealing  with  Federal,  State,  and 
County  inmates  since  1993  and  have 
an  excellent  reputation  for  fast  payment. 

Send  a SASE  or  (3)  37^  stamps 
for  details  & application  to: 


THE  GREENBACK  EXCHANGE 
PO  BOX  11228,  DEPT.  PLN  6 
COSTA  MESA,  CA  92627-1228 


THE  MAGAZINE  WIZARD 


Fall  & Winter  CATALOG 

Guaranteed  Low  Prices  on 
Hundreds  of  your  Favorite 
Magazine  titles. 

Send  $1  or  3-fcs  for 
Fall  & Winter  2004-2005 
Catalog. 

The  Magazine  Wizard 
PO  Box  1846-PLN 
Bloomington,  IN  47402-1846 
wizard@magwiz.com 
www.magwiz.com 


Prison  Legal  News 


33 


October  2004 


LEARN  TO 
PROTECT 
YOUR  RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your  basic 
human  rights  with  the  comprehensive 
litigation  guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  inmates  who  are 
unable  to  receive  help  from  a lawyer. 

WRITTEN  BY 

ROBERT  E.  TOONE 

A PROJECT  OF  THE 

SOUTHERN  POVERTY  LAW  CENTER 

COST  $10  (includes  shipping/handling) 

ORDER  A COPY 

Send  a check  or  money  order  to 

Protecting  Your  Heath  and  Safety 
Southern  Poverty  Law  Center 
P.O.  Box  548 

Montgomery,  AL  36101-0548 

Be  sure  to  include  your  name,  identification 
number  (if  any),  and  mailing  address.  If  using 
a credit  card,  please  include  the  type  of 
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The  Citebook 

by  Tony  Darwin,  Starlite,  Inc.,  2004,  20th  ed.,  308  pp., 

$35.95,  soft  cover 

Review  by  Michael  Rigby 


For  anyone  not  trained  in  the  law, 
navigating  the  U.S.  judicial  system 
can  be  a daunting  prospect.  But  with  knowl- 
edge comes  confidence,  and  that’s  exactly 
what  Tony  Darwin  provides  with  The 
Citebook — the  nation’s  number  one  selling 
legal  assistance  manual. 

In  this  prisoner-friendly  reference  guide, 
Darwin  lists  the  cases  integral  to  various  types  of 
litigation,  by  category,  and  gives  a short  synop- 
sis detailing  the  importance  of  each.  Categories 
include  search  and  seizure;  Brady  violations;  civil 
and  constitutional  rights;  courts,  judges  and  tri- 
als; cmel  and  unusual  punishment;  dmgs;  First 
amendment;  freedom  of  information;  habeas  cor- 
pus; marriage,  divorce  and  children;  medical; 
parole-probation-supervised  release;  and  prison 
rules  and  regulations,  just  to  name  a few. 

But  The  Citebook  is  more  than  its  name 
implies.  Through  this  often  humorous,  al- 
ways relevant  book,  Darwin  eases  the  fear 
of  pro  se  litigation  by  walking  the  reader 
through  the  legal  landscape  using  layman’s 
terms  and  providing  practical,  down-to-earth 
advice  each  step  of  the  way. 

The  Citebook  contains  an  informative 
introduction.  Part  I is  an  overview  of  the  U.S. 
judicial  system,  including  state  and  federal 
courts,  administrative  agencies  (which  include 
all  state  and  federal  prisons)  and  the  books 
used  in  legal  research.  Part  II  gives  readers  a 
basic  understanding  of  the  various  types  of 


pleadings,  the  terms  used,  and  how  to  con- 
struct an  effective  writ.  Darwin  provides  a 
few  sample  forms  in  this  section  as  well. 

Throughout  The  Citebook,  Darwin  pro- 
vides some  helpful  hints  (be  sure  to  exhaust 
all  administrative  remedies  when  applicable), 
warns  of  some  common  mistakes  (never  in- 
fer in  your  brief  that  the  judge  is  biased,  lazy 
or  unfair — even  if  it’s  true),  and  relates  some 
interesting  tidbits  through  his  “CB  Zingers.” 

The  Citebook  contains  a number  of 
other  notable  features,  too,  including  useful 
charts  such  as  drug  retention  periods,  dis- 
abilities laws  by  state,  and  flow  charts  of 
civil  procedure  and  criminal  law. 

The  ancillary  index  provides  a wealth  of 
relevant  information,  including  a chart  of  the 

13  federal  judicial  circuits,  Amendments  1- 

14  of  the  U.S.  Constitution,  commonly  used 
legal  words,  legal  epigrams  (famous  quotes), 
legal  latin,  legal  quips  (phrases  to  impress) 
and  types  of  relief. 

Pursuing  your  own  lawsuit  doesn’ t have 
to  be  scary — as  long  as  you’re  armed  with 
the  knowledge  you’ll  need  to  effectively  liti- 
gate your  case.  With  The  Citebook,  you'll 
be  well  on  your  way  to  success. 

The  Citebook  is  published  yearly  by 
Starlite,  Inc.  Copies  can  be  ordered  directly 
from  Prison  Legal  News  for  $35.95,  shipping 
included,  write  in  Citebook  on  the  order  form 
on  page  46.  jp| 


Parents  of  Deceased  Wisconsin  Boot  Camp 
Prisoner  Settle  for  $462,000 


The  parents  of  a Wisconsin  state  pris- 
oner who  died  due  to  exercise  stress 
after  his  medical  complaints  were  ignored 
settled  their  wrongful  death  suit  for  $462,000. 

The  Homeslys  were  parents  of  a male  20- 
year-old  Wisconsin  state  prisoner  who  died 
of  exercise  stress.  The  son  opted  to  attend  the 
“Atlas”  boot  camp  program  at  the  St.  Croix 
minimum-security  prison  after  having  his  pro- 
bation for  disorderly  conduct,  misdemeanor 
battery,  and  possession  of  marijuana  revoked. 
The  boot  camp  involved  strenuous  physical 
exercise.  The  son  complained  of  inability  to 
breathe  and  chest  pains,  but  these  complaints 
were  dismissed  by  camp  personnel  as  over 
exaggeration,  even  though  the  son  had  a pre- 
existing asthma  condition.  The  son  collapsed 
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and  died  during  a long  mn  in  full  clothing  (long 
pants  and  boots)  in  95-degree  weather,  fol- 
lowing a day  of  strenuous  landscaping. 

The  parents  sued,  alleging  inadequate 
medical  screening  and  monitoring.  The  De- 
partment of  Correction  conducted  an 
investigation  which  discovered  a several  flaws 
and  weaknesses  in  the  program.  On  October 
1,  2003,  the  State  settled  for  $462,000  and 
agreed,  as  part  of  the  settlement  to  re-evalu- 
ate  the  boot  camp  program  and  make  the 
changes  necessary  to  safeguard  the  prison- 
ers’ health.  The  Homeslys  were  represented 
by  attorney  Keith  R.  Clifford  of  Madison.  See: 
Homeslys  v.  Wisconsin  Department  of  Correc- 
tions, Case  No.  No.  02  CV  3262  (Wise.  5th 
Judicial  Dist.  10-01-03). 
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Florida  DOC  Ordered  to  Assist  Felons  Restore  their  Voting  Rights; 

by  David  M.  Reutter 


A Florida  circuit  court  has  ordered 
he  Florida  Department  of  Correc- 
tions (FDOC)  to  assist  ex-felons  who  did  not 
receive  help  in  the  application  process  for 
restoration  of  their  civil  rights  as  required 
by  state  law.  Florida  is  one  of  six  states  that 
imposes  a lifetime  civil  and  voting  rights  ban 
on  anyone  convicted  of  a felony.  The  loss 
of  civil  rights  takes  away  not  only  the  right 
to  vote  but  also  the  right  to  hold  public  of- 
fice, serve  on  a jury,  and  qualify  for  certain 
types  of  state  occupational  licenses  required 
for  many  jobs. 

The  FDOC,  pursuant  to  § 944.293 
Florida  Statutes,  is  required  to  assist  those 
who  are  about  to  be  released  from  custody 
or  supervision  in  the  filing  of  an  application 
for  restoration  of  their  civil  rights.  Between 
1992  and  2001,  the  FDOC  admits  it  failed  to 
assist  124,769  offenders  in  fding  the  Office  of 
Executive  Clemency  (OEC)  application  for  civil 
rights  restoration.  As  many  as  30,000  of  those 
offenders  qualify  for  rights  restoration  with- 
out a hearing.  The  remaining  offenders  require 
a hearing  before  their  rights  are  restored;  that 
process  often  takes  several  years.  Even  then. 


there  is  no  guarantee  of  restoration.  The 
screening  process  to  determine  who  is  eligible 
for  restoration  without  a hearing  is  expected 
to  take  up  to  12  months.  Once  the  OEC  has 
restored  ex-felon’s  rights  without  a hearing, 
FDOC  will  assist  in  mailing  notices  of  restora- 
tion to  those  affected.  FDOC  will  also  assist 
the  OEC  in  mailing  applications  for  a hearing 
to  the  other  offenders. 

The  lawsuit  was  brought  by  the  Florida 
Caucus  of  Black  Legislators,  People  United 
to  Lead  the  Struggle  for  Equality,  Brothers 
of  the  Same  Mind,  Inner  City  Grass  Roots 
Civic  Coalition,  and  individuals  with  past 
felony  convictions:  Reginald  Greenlee,  Joseph 
Brown,  Milton  McCloud  and  Hollis  Horton. 
They  were  represented  by  Randall  Berg  of 
the  Florida  Justice  Institute,  Randall  Marshall 
of  the  ACLU  of  Florida  and  Charles  Elsesser, 
Jr.  of  Florida  Legal  Services.  A separate  law- 
suit is  pending  which  challenges  Florida’s 
felon  disenfranchisement  laws  as  violating 
the  federal  Voting  Rights  Act.  “Whatever 
good  results  that  came  from  this  case  are 
only  a drop  in  the  bucket,”  said  Berg,  lead 
counsel  in  the  lawsuit.  “Many  of  these 


people  should  have  had  their  rights  restored 
nine  years  ago-further  evidence  that  the  entire 
process  needs  to  be  changed.  And  the  gover- 
nor and  the  cabinet  can  change  this  process 
this  afternoon  with  a vote  of  the  Clemency 
Board  and  stroke  of  the  Governor’s  pen.” 

Florida’s  voting  and  civil  rights  ban  af- 
fects more  than  500,000  people.  “Florida  is 
way  out  of  step  with  the  rest  of  the  country 
to  not  let  people  get  on  with  their  lives,  pay 
their  taxes,  and  have  a say  in  the  direction  of 
their  state  and  their  family,”  said  Florida  sena- 
tor Frederica  Wilson.  “Without  question, 
people  who  have  paid  their  dues  to  society 
and  are  free  of  the  system  should  have  their 
civil  rights  restored,”  she  said.  While  the  judg- 
ment does  not  affect  Florida’s  revocation  of 
civil  rights  for  felons,  it  does  require  the  FDOC 
to  assist  some  ex  prisoners  in  having  those 
rights  restored.  See:  Florida  Caucus  of  Black 
Legislators  v.  Crosby,  Florida  Second  Judicial 
Circuit  Court,  Case  No.  0 1 -659. 

The  Florida  appeals  court  subsequently 
reversed  the  dismissal  of  the  mandamus 
claims.  PLN  will  report  that  ruling  in  its  en- 
tirety shortly. 


WWW* 


INMATE  FAMILY  JERVICE/. 

116  I H 35  /OUTH  - NFW  BRAUN  FEI  ft  TX  78130 


COM 


CURRENT  SERVICES 

COMPUTERS  BUY/  LEASE 
WEBSITES 
INTER  NET,  E-MAIL 
REFERRAL  PROGRAM 
FAMILY/  FRIEND5&  ATTY 
SHARE  A SINGLE  LINE 


TIME  IS  MONEY 

i/TN  I 

$ MfNEYs 

J I 


FUTURE  SERVICES 

SECURED  CREDIT  CARDS 
PAY  BY  PHONE  ANYTIME 
CURRENT  BALANCE  BY 
PHONE  ANYTIME 


JAVE  UP  TO  60%  OR  70%  ON  EACH  CALL 

YOU  CAN  AUO  QUALIFY  FOR  UP  TO 

$300  IN  REFERRAL  PHONE  CALL/  MONTHLY  III 


• NO  LONG  TERM  CONTRACTS-CANCEL  OR  ST  AY- YOUR  CHOICE 


• BEST  SERVICES 

• GREAT  RATES 

• IN  BUSINESS 
OVER  5 YEARS 


1.866.446.6283 

24  HOUB/  A DAY 
FAX:  B30 .620 .7340 
www.  in  ma  te  fa  m i ly  s e rvic  es.com 


NO  CREDIT  CHECKS 
EVERYONE 
QUALIFIES 
FASTEST  INSTALL 
EASY  PHONE  PAY 


Prison  Legal  News 


35 


October  2004 


California  Internet  Injunction  Upheld 


The  Ninth  Circuit  Court  of  Appeals 
upheld  the  statewide  permanent  in- 
junction issued  by  the  U.S.  District  Court  (N.D. 
Cal.)  enjoining  the  California  Department  of 
Corrections’  (CDC)  policy  prohibiting  prison- 
ers from  receiving  Internet-generated  mail. 
Prison  Legal  News  also  filed  a friend  of  the 
court  brief  on  behalf  of  the  plaintif  in  this  case. 
The  brief  was  drafted  by  Tien  Lee  of  the  Elec- 
tronic Frontier  Foundation  on  PLN’s  behalf. 

Frank  Clement,  a prisoner  at  Pelican  Bay 
State  Prison  (PBSP)  had  successfully  pros- 
ecuted a writ  of  habeas  corpus  in  the  district 
court  to  enjoin  PBSP  officials  from  implement- 
ing their  policy  of  arbitrarily  prohibiting 
prisoner  mail  solely  because  it  was  Internet- 
generated.  Affecting  only  about  500  of  PBSP’s 
300,000  letters  per  month,  and  not  meeting  any 
of  the  “legitimate  penological  interest”  tests 
of  Tumerv.  &/fey,482U.S.78  (1987),  the  policy 
was  deemed  a prima  facie  violation  of  Clement’s 
First  Amendment  rights.  Because  in  the  mean- 
while, eight  other  CDC  prisons  had 
implemented  copycat  regulations  in  an  at- 


I lot  Sexy  Pics! 

lOOOs  OF  HOT!  HOT!  HOT! 
Black,  European  and  Spanish 
girls  in  Bikinis,  Thongs, 
Shorts  and  Minis! 

$5.00  for  a catalog 
$10.00  for  a catalog  and  8x10 
autographed  picture 

Always  NEW  Models!! 

New  & Highly  Advertised  site! 
www.writesomeoneinprison.com 
For  info  send  a SASE  to: 
Nubian  Princess  Ent. 

P.O.  Box  110 
Brooklyn,  NY  11224 


INMATE  CONNECTIONS 

www.inmate-connections.com 


PenPal  Hook-ups  For  Prisoners 
S High  Response  Rate 
S Competitive  Prices 
S Fast  Publication 
S Email  Forwarding 
y'  Stamps  Accepted 

Write  for  a free  brochure/appiication 
Inmate  Connections 
465  NE  181st,  #308 
Portland,  Oregon  97230-6660 

(Please  include  a SASE  or  370  stamp  if  possible) 


tempt  to  bootstrap  the  ban  into  a statewide 
truism.  District  J udge  Claudia  Wilken  broad- 
ened the  sweep  of  her  order  into  a statewide 
injunction.  See:  Clement  v.  California  Dep’t 
of  Corrections,  220  F.Supp.2d  1098  (N.D.  Cal. 
2002);  PLN,  Feb.  2003,  p.19. 

CDC  appealed,  complaining  that  the  in- 
junction  was  broader  than  necessary  to 
remedy  the  First  Amendment  violation.  The 
Ninth  Circuit  strongly  disagreed.  It  noted 
that  CDC’s  ban  was  unconstitutional  be- 
cause it  discriminated  against  the  source  of 
the  mail,  not  because  such  mail  violated 
some  legitimate  penological  or  security  prin- 
ciple. The  court  further  observed  that  this 
unconstitutional  defect  would  not  be  cured 
by  implementing  the  ban  at  other  prisons,  as 
CDC  had  suggested.  In  fact,  since  PBSP  is 
California’s  most  secure  prison,  if  the  ban 
didn’t  pass  constitutional  muster  there,  it 
would  not  pass  elsewhere  thus  justifying  the 
statewide  breadth  of  the  injunction. 

In  its  First  Amendment  analysis,  the 
court  relied  upon  Prison  Legal  News  v.  Cook, 
238  F.3d  1145  (9th  Cir.  2001)  [prison  regula- 
tion banning  standard  rate  mail  implicates 
both  publisher’s  and  prisoner’s  First  Amend- 
ment rights]  to  conclude  that  prisoners  retain 
their  First  Amendment  rights  to  receive  in- 
formation while  incarcerated.  Adopting  the 
district  court’s  thorough  analysis,  the  Ninth 
Circuit  agreed  that  a blanket  ban  on  Internet- 
generated mail  was  an  arbitrary  way  to 


On  I une  3, 2003,  a court  of  claims  in 
Rochester,  New  York,  awarded  pris- 
oner Samuel  K.  Tambe  $ 1 80,000  for  injuries 
he  sustained  when  he  tripped  over  an  el- 
evated sidewalk  slab  at  the  Groveland 
Correctional  Facility  in  Sonyea,  New  York. 

After  the  fall,  Tambe  suffered  intense 
pain  and  discomfort  in  his  upper  right  thigh. 
A medical  examination  revealed  a spiral  frac- 
ture of  the  right  proximal  femur.  A reduction 
surgery  was  performed  during  which  a nail 
and  a wire  were  inserted.  The  operation  left 
a 9.5  inch  permanent  scar  from  Tambe’s  right 
hip  down  to  his  knee. 

Tambe  testified  that  he  relied  on  a wheel- 
chair, crutches  and  a cane  to  move  around. 
Although  he  was  able  to  walk  seven  months 
after  the  accident,  Tambe  continued  to  expe- 
rience pain  and  physical  limitations.  In 
addition,  Tambe  lost  bone  density;  his  glu- 


reduce  mail  volume;  that  it  failed  the  Turner 
test  because  such  policy  did  not  demonstrate 
a rational  connection  to  a legitimate  penologi- 
cal interest;  that  it  was  no  more  likely  to  contain 
dreaded  coded  messages  than  otherwise-per- 
mitted word-processed  documents;  and 
because  Internet-generated  mail  was  inher- 
ently more,  not  less,  amenable  to  tracking  of 
its  origin  than  any  other  type  of  mail.  The 
court  next  found  the  ban  sufficiently  nar- 
rowly drawn,  citing  Ashker  v.  California 
Dept  of  Corrections,  350  F.3d  917  (9th  Cir. 
2003)  [PLN,  Aug.  2004], 

The  Ninth  Circuit  agreed  with  the  dis- 
trict court’s  analysis,  based  on  Armstrong  v. 
Davis,  275  F.3d  849, 870-872  (9th  Cir.  2001) 
[scope  of  relief  dictated  by  extent  of  viola- 
tion established],  that  to  nip  this  spreading 
ban  in  the  bud  would  forestall  repetitive  liti- 
gation at  CDC’s  33  other  prisons.  The  court 
found  the  injunction  conservative  in  that  it 
did  not  require  court  supervision,  enjoined 
only  an  unconstitutional  policy  and  did  not 
interfere  with  prison  mail  security  measures. 
Accordingly,  the  Ninth  Circuit  affirmed  the 
district  court  upholding  the  statewide  injunc- 
tion. See:  Clement  v.  California  Department 
of  Corrections,  364  F.3d  1 148  (9th  Cir.  2004). 
Note:  PLN  previously  reported  the  enjoin- 
ing of  a similar  ban  in  Arizona  prisons.  (See: 
Canadian  Coalition  Against  the  Death  Pen- 
alty v.  Ryan,  269  F.Supp.2d  1 199  (D.  AZ  2003); 
PLN,  Dec.  2003,  p.35.) 


teus,  thigh  and  calf  atrophied;  and  he  lost 
strength  in  his  right  lower  leg. 

The  court  held  that  since  Tambe  did  not 
claim  or  present  evidence  as  to  past  or  fu- 
ture earnings,  it  could  only  consider  damages 
for  pain,  suffering  and  enjoyment  of  life.  Ac- 
cordingly, Tambe  was  awarded 
$ 1 80,000 — $65 ,000  for  past  pain  and  suffer- 
ing, and  $115,000  for  future  pain  and 
suffering — plus  interest  from  the  prior  liabil- 
ity decision.  (The  State  of  New  York  was 
found  liable  for  Tambe’s  fall  at  an  earlier  hear- 
ing. This  trial  was  to  assess  damages.) 

Tambe  was  represented  by  Edward  L. 
Fiandach  of  the  Rochester,  New  York,  firm 
Fiandach  & Fiandach.  See:  In  The  Matter  Of 
Tambe  v.  State  of  New  York,  Court  of  Claims, 
Rochester,  Case  No.  93276. 

Source:  VerdictSearch  New  York  Reporter 
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Preliminary  Injunction  Granted  to  Religious  Objector 

of  Tuberculosis  Skin  Test 

by  David  M.  Ruetter 


A New  York  federal  district  court  has 
granted  a preliminary  injunction  to 
a prisoner  who  objected  on  religious 
grounds,  to  taking  a Purified  Protein  Deriva- 
tive Test(PPD)  to  detect  tuberculosis  (TB). 
In  a previous  unpublished  opinion,  the  court 
held  the  religious  rights  of  Selam  Selah,  a 
prisoner  at  Auburn  Correctional  Facility,  were 
substantially  burdened  by  the  New  York 
State  Department  of  Correctional  Services 
(NYDOCS)  policy  of  requiring  mandatory 
PPD  tests.  When  Selah  asserted  his  religious 
objections  and  refused  a PPD  test,  he  was 
placed  in  tuberculin  hold. 

The  court  held  a two  day  hearing  on 
Selah’s  motion  for  a preliminary  injunction 
and  found  three  forms  of  TB  exist:  (1)  Latent 
TB  is  where  one  has  been  exposed  to  and 
contracted  TB  but  suffers  no  adverse  effects; 
(2)  Active  TB  is  where  one  becomes  ill 
throughout  the  body;  and.  (3)Active  Conta- 
gious TB  is  where  the  lungs  are  infected  and 
the  disease  is  capable  of  spreading  by  shar- 
ing air  space  with  others.  The  court  also 
found  there  are  three  methods  to  detect  TB : 
(l)PPD  test,  which  is  the  injection  of  a sub- 
stance containing  a derivative  of  TB  that 
causes  a skin  reaction;  (2)  Chest  x-rays, 
which  detects  active  contagious  TB  and  la- 
tent TB  in  some  cases;  (3)SputumTest,  which 
analyzes  one’s  phlegm  and  is  “the  gold  stan- 
dard for  determining  whether  an  individual 
has  active,  contagious  tuberculosis.” 


The  NYDOC  requires  prisoners  to  take 
a chest  x-ray  and  PPD  test  upon  entry  into 
the  prison  system,  and  a PPD  test  yearly 
thereafter.  Selah  challenged  this  policy  in  its 
entirety.  Once  a prisoner  tests  positive  for 
TB,  the  prisoner  is  treated  with  Isoniazid 
(INH).  If  the  prisoner  refuses  INH  or  a PPD 
test,  the  prisoner  is  placed  in  tuberculin  hold 
for  one  year.  Tuberculin  hold  consists  of  con- 
fining a prisoner  to  his  regular  housing  unit 
or  cell.  NYDOCS ’s  expert.  Dr.  Sharbaro,  tes- 
tified “that  the  difference  between  a person 
on  tuberculin  hold  who  was  monitored  and 
a person  in  general  population  who  was 
monitored  [because  of  a positive  TB  test] 
was  the  number  of  potential  contacts  in  the 
case  of  the  actual  spread  of  tuberculosis  dis- 
ease.” Once  released  from  tuberculin  hold, 
the  prisoner  is  then  monitored  like  anyone 
else  who  has  a previous  TB  positive  result, 
and  is  exempt  from  the  PPD  test. 

NYDOC  asserted  three  reasons  to  justify 
its  policy.  First,  it  asserted  it  coerces  prisoners 
to  take  the  PPD  test.  The  court  said  the  condi- 
tions of  tuberculin  hold  are  such  that  a 
reasonable  prisoner  would  submit  to  the  test 
absent  a matter  of  conscience.  Moreover,  tu- 
berculin hold  could  be  imposed  for  a lesser 
period  to  await  results  of  a sputum  test.  Next, 
NYDOC  asserted  it  is  easier  for  doctors  and 
nurses  to  monitor  for  signs  and  symptoms  of 
TB  if  a prisoner  is  in  tuberculin  hold.  How- 
ever, one  of  NYDOCS ’s  experts  said  there 


would  be  no  greater  effort  or  cost  to  monitor 
the  prisoner  if  he  was  in  general  population 
rather  than  tuberculin  hold.  Finally,  NYDOCS 
asserted,  it  limits  potential  contacts.  The 
court  rejected  this,  for  the  prisoner  in  tuber- 
culin hold  is  held  in  his  regular  cell,  so  there  is 
no  significant  changes  in  contacts.  Moreover, 
Selah,  who  has  previously  PPD  tested  nega- 
tive, could  be  monitored  in  the  same  manner 
as  those  who  tested  positive  or  were  released 
from  tuberculin  hold  after  a year. 

The  court  held  that  NYDOCS ’s  policy  of 
PPD  testing  prisoners  upon  initial  entry  to 
the  prison  system  is  related  to  valid  peno- 
logical interests,  but  requiring  prisoners  who 
previously  tested  negative  and  subsequently 
object  on  religious  grounds  to  take  a PPD  is 
not  related  to  those  interests.  The  court  fur- 
ther held  that  exempting  Selah  from  the  yearly 
PPD  test  will  not  pose  a threat  to  other  pris- 
oners or  create  a “floodgate”  of  religious 
objectors.  Accordingly,  the  court  granted 
Selah  a preliminary  injunction.  See:  Selah  v. 
Goord,  253  F.Supp.2d  42  (N.D.N.Y.  2003). 

The  U.S.  Supreme  Court’s  June  2004 
decision  in  Blakely  v.  'Washington  affect- 
ing federal  and  state  sentencing  enhance- 
ments has  been  described  as  “the  most 
significant  criminal  case  of  our  time.”  To 
receive  a copy  of  Blakely  (32  pgs.),  send 
$3  (stamps  OK)  to:  PLN,  2400  NW 
80th  St.  #148,  Seattle,  WA  981 1 7. 
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New  Mexico  Lawyers  Entitled  to  Jail  Visiting, 
Phone  and  Records  Access 


A New  Mexico  federal  district  court 
tas  entered  a preliminary  injunc- 
tion that  enjoins  jail  officials  from 
prohibiting  class  counsel  from  having  ac- 
cess to  the  jail,  its  prisoners  and  staff,  its 
records,  and  from  imposing  time  limits  on 
telephone  calls  to  lawyers  by  prisoners. 
This  is  a class  action  suit  that  includes 
“all  persons  with  mental  and/or  develop- 
mental disabilities  who  are,  or  in  the  future 
may  be,  detained  at”  the  Bernalillo  County 
Detention  Center  (BCDC). 

A settlement  agreement  between  the 
parties  was  entered  on  November  6,  1996. 
On  or  about  June  17,  2003,  the  last  of  the 
class  and  sub-class  members  were  trans- 
ferred from  BCDC  to  the  newly  constructed 
facility,  the  Metropolitan  Detention  Center 
(MDC).  Jail  officials  then  prohibited  class 
counsel  from  interviewing  class  members 
and  staff  at  MDC  and  changed  the  tele- 


phone policy  for  prisoners  to  only  allow 
them  five  minutes  to  talk  with  counsel.  Class 
counsel  tried  to  mediate  the  matter  with  jail 
officials,  but  those  officials  would  not  allow 
them  access  to  MDC  unless  they  agreed  not 
to  be  paid  for  their  visits  and  not  to  report 
to  the  court  anything  concerning  MDC. 
Class  counsel  moved  for  a temporary  re- 
straining order  seeking  access  to  MDC. 

Jail  officials  argued  the  settlement 
agreement  applied  only  to  BCDC.  Class 
counsel  argued  the  order  applied  to  a group 
of  persons  and  not  those  held  in  a particu- 
lar building.  The  Court  reviewed  numerous 
prior  orders  in  the  case  and  the  settlement 
agreement,  and  it  found  that  the  settlement 
agreement  “remains  in  effect  despite  the 
transfer  of  the  class  and  the  sub-class  mem- 
bers to  the  MDC”  because  those  orders  refer 
to  other  county  facilities  and  anticipated 
building  of  a new  permanent  facility. 


The  Court  also  held  that  class  counsel 
needs  to  have  access  to  the  jail,  its  prison- 
ers, staff,  and  mental  health  records  to  verify 
the  accuracy  of  the  clients’  reports  and  ad- 
dress the  unconstitutional  conditions  if 
appropriate.  The  Court  further  found  the 
five  minute  phone  limitation  “unjustifiably 
obstructs]  the  availability  of  professional 
representation,”  thereby  violating  the  class 
members’  constitutional  right  of  access  to 
the  courts. 

Accordingly,  the  Court  granted  the  class 
members  and  their  counsel  a preliminary  in- 
junction, allowing  counsel  access  to  the  jail, 
its  staff,  records,  and  prisoners;  and  ordered 
the  time  limits  on  prisoner  calls  to  class  coun- 
sel to  cease.  The  class  is  represented  by 
Brian  A.  Pori,  Peter  Schoenburg,  Peter 
Curbra,  and  Clair  Dickson  in  Albuquerque. 
See:  McClendon  v.  City  of  Albuquerque, 
272  F.  Supp.  2d  1250  (D.N.M.  2003). 


Prisons  Almanac  2004  Prisons  Foundation,  Washington,  DC 

Reviewed  by  John  E.  Dannenberg 


Tfjrisons  Almanac  is  a refreshingly 
JT  eclectic  collection  of  140  of  “the 
most  promising  and  uplifting  prison-related 
news  stories  of  the  previous  year”  produced 
in  classic  almanac  format  by  the  Prisons 
Foundation.  The  Almanac  also  provides  a 
current  statistical  picture  of  American  pris- 
ons and  prisoners  as  well  as  16  commentaries 
of  sage  advice  and  predictions  for  prisons 
in  2004  penned  by  a cross-section  of  learned 
minds  from  around  the  nation. 

In  its  first  seven  pages,  the  Almanac 
compactly  presents  highlights  of  the  latest 
U.S.  Bureau  of  Justice  Statistics  (BJS)  data 
on  American  federal,  military,  state  and  pri- 
vately-operated prisons  and  jails.  Digesting 
many  published  BJS  charts  and  tables,  these 
numerical  highlights  portray  the  socioeco- 
nomic realities  of  U.S.  incarceration  as  well 
as  the  most  recent  trends. 

Quite  naturally,  these  trends  inspire  pre- 
dictions for  the  coming  year  which  are 
presented  next  in  17  pages  of  independent 
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thinking  offered  by  such  diverse  expositors 
as  Elton  Edwards  (Florida  ACLU  Restora- 
tion Project),  author  Tom  Lagana  (author  of 
Chicken  Soup  for  the  Prisoner’s  Soul),  Paul 
Krassner  (satirist  and  publisher  of  The  Re- 
alist), Judith  Trustone  (founder  of  Sage 
Writers),  Prof.  Dianne  Fenton  (Criminal  Jus- 
tice, Livingstone  College,  N.C.),  and  several 
prisoner  members  of  Sage  Writers.  A common 
theme  of  these  writers  is  to  relate  their  past 
incarceration  experiences  to  offer  guidance  to 
help  others  change  their  lives  for  the  better. 

This,  then,  leaves  the  bulk  of  the  Alma- 
nac to  report  on  the  past  year’s  history  of  the 
lives  of  those  in  and  affiliated  with  imprison- 
ment in  America.  Drawing  from  the  Prison 
Foundation’s  constant  focus  on  prison-related 
media  reports  (they  also  publish  Freedom 
Now!  Bimonthly  Digest  of  News  You  Can  Use), 
the  Almanac  presents — in  no  particular  or- 
der— 140  stories  gleaned  from  broadcast 
media  and  newspapers  that  chronicle  notable 
prison  events  from  the  past  year.  In  fact,  this 
reviewer  found  particularly  enjoyable  the  ran- 
dom nature  of  the  presentations  because  it  in 
itself  tended  to  emphasize  the  breadth  of  the 
Almanac’s  news  coverage. 

Some  sample  titles  of  the  typically  one- 
page  stories  are  illustrative:  Prison  Officials 
Call  Budget  Cuts  Foolish,  Looking  After 
The  Children  Of  Prisoners,  Prisoners  Can ’t 


Be  Kept  From  Donated  Organs,  Prisoners 
Form  Book  Club,  Former  Inmate  Has  Own 
Television  Program,  Prison  Writers  Chal- 
lenge Rules  Against  Publishing,  Former 
Inmate  Visits  Prison  ,4,v  Minister,  Prisoners 
Will  Get  Right  To  Vote,  Conjugal  Visits 
Among  Prison  Reforms,  Prisoners  Go  Home 
Due  To  Overcrowding,  Meeting  The  Needs 
Of  The  Mentally  III  In  Prison,  Exonerated 
Prisoner  Sues  For  Libel,  Court  Helps  Pris- 
oners Prove  Their  Innocence,  Banks  Seek 
Business  From  Ex-Prisoners,  Banning  To- 
bacco In  Prisons  Has  Its  Problems,  Prisons 
To  Focus  On  Education,  Rehabilitation, 
Dedicated  Lawyer  Sticks  With  Incarcerated 
Client,  and  Inmates  Win  Free  Speech  Right 
For  Internet  Access. 

After  reading  140  such  news  stories  from 
the  past  year,  one  begins  to  sense  the  current 
pulse  of  the  nation  in  prison  affairs — precisely 
the  Almanac ’s  intended  purpose.  One  can  only 
look  forward  to  future  annual  editions  of  the 
Almanac  as  historical  reference  books  on  pris- 
ons for  the  generally  under-informed  public. 
Prisons  Almanac  is  available  for  $69  [$45  on 
disk]  (inch  postage  and  handling)  from  Pris- 
ons Foundation,  1718  M Street  NW,  #151, 
Washington,  DC  20036,  (202)  393-1511, 
www.PrisonsFoundation.org),  prisoners  may 
subscribe  to  the  bimonthly  Freedom  News! 
for  $19  per  year.  PI 
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Texas  Syndicate  Gang  Members  Busted — Again 

by  C.  C.  Simmons 


Deep  in  the  bowels  of  the  4,000-man 
H.  H.  Coffield  State  Prison  in  east 
Texas,  a young  prisoner  is  locked  in  a tele- 
phone-booth-size  holding  cage.  He  screams 
obscenities  at  everyone.  In  the  next  corridor,  a 
squad  of  guards  attired  in  helmets,  gas  masks, 
and  padded  vests  attempts  to  extract  a pris- 
oner from  a cell  where  he  has  possession  of  a 
mop  and  is  threatening  to  harm  someone. 

Moving  to  a parallel  hallway,  a guard 
walks  quickly  with  a plastic  shield  in  front  of 
him  to  deflect  feces  and  urine  that  shouting 
prisoners  throw  through  their  cell  bars. 

Further  along,  in  a hallway  where  scores 
of  the  most  dangerous  prisoners  are  housed 
in  one-man  cells,  the  silence  is  eerie.  Here,  mem- 
bers of  the  Barrio  Azteca  prison  gang  enforce  a 
code  of  silence  and  mutual  respect.  “We  know 
how  to  do  time,”  explains  one  gang  member. 

The  decrepit  Coffield  facility  holds 
about  1,000  of  the  5,000+  confirmed  gang 
members  confined  in  Texas’  100  state  pris- 
ons. While  prison  officials’  purported  goal 
is  to  break  up  the  gangs,  entire  cellblocks 
are  set  aside  for  mutually  exclusive  occu- 
pancy of  Barrio  Azteca,  Mexican  Mafia, 
Hermanos  Pistoleros  Latinos,  Raza  Unida, 
Texas  Mafia,  or  Texas  Syndicate  prison  gang 
members.  “We  house  the  members  together 
because  they’re  easier  to  manage  that  way,” 
say  prison  officials. 

In  response  to  the  law  enforcement  agen- 
cies’ growing  concern  about  the  pervasive 
influence  of  gangs  inside  and  outside  prison, 
some  legislators  are  questioning  the  wisdom 
of  collectively  segregating  gang  members. 

“If  we  cage  them  in  administrative  seg- 
regation, label  them  ‘gang  members,’  and 
never  deal  with  them,  never  offer  them  any 
programs  to  change  their  attitude  or  life — 
which  is  what  we  seem  to  be  doing 


now — we’re  probably  going  to  see  worse 
criminals  when  they  come  out,”  said  Texas 
State  Senator  John  Whitmire,  Chairman  of 
the  Senate  Criminal  Justice  Committee. 

Texas  prison  administrators,  always 
loath  to  admit  they’re  wrong,  defend  their 
system  as  practical  and  proven,  one  that 
avoids  the  bloody  consequences  of  mixing 
gang  members  even  in  small  groups. 

Linda  Reeves,  former  Executive  Direc- 
tor of  the  5,000-member  Texas  Inmate 
Families  Association,  takes  a different  view. 
“In  some  cases,  I think  guards  are  encour- 
aging and  allowing  gang  activity  to 
happen,”  she  said.  “And  that’s  not  right.” 

While  prison  officials  pay  lip  service  to 
suppressing  gang  activities,  they  have  in 
some  instances  enlisted  gang  leaders  in  an 
effort  to  maintain  order. 

Nor  do  the  perennially  underpaid  Texas 
prison  guards  ignore  the  enormous  sums  of 
cash  generated  and  controlled  by  the  gangs. 
Federal  agents  claim  the  Texas  Syndicate 
distributed  over  100  kilograms  of  cocaine  in 
the  Austin,  Texas,  area  alone  between  Janu- 
ary 1998  to  February  2003. 

“A  prison  system  is  only  as  strong  as  its 
weakest  guard,”  said  one  penological  wizard. 
“Money  is  acid  to  integrity,”  he  added. 

The  Texas  Syndicate  originated  in 
California’s  Folsom  prison  in  the  early  1970s. 
It  was  established  there  by  native  Texas  pris- 
oners to  defend  against  California  prison 
gangs  which  preyed  on  Texans.  The  gang 
has  since  expanded  and  now  has  a national 
presence.  The  gang’s  main  activities  are 
drug  trafficking,  extortion,  pressure  rackets, 
and  internal  discipline. 

In  1999,  as  state  officials  did  little  to 
abate  gang  activity,  federal  officials  moved 
in  and  arrested  23  members  of  the  Texas  Syn- 


dicate and  sent  them  to  federal  prison.  Un- 
deterred, the  gang  members  continued  their 
villainy  of  assaults,  drug  trade,  armed  rob- 
beries, and  killings. 

Four  years  later,  because  the  state  of 
Texas  (whose  top  cop,  former  Attorney  Gen- 
eral Dan  Morales,  is  now  in  federal  prison 
himself)  failed  to  subdue  the  flourishing 
prison  gang  activity,  federal  agents  again 
moved  in. 

In  May  2003,  U.S.  Attorney  Johnny 
Sutton  of  Austin  unsealed  a 44-page  federal 
indictment  naming  19  Texas  Syndicate  gang 
members  who  were  variously  charged  with 
crimes  of  murder,  kidnapping,  drug  trafficking, 
assault,  robbery,  and  burglary.  Many  of  the 
crimes  were  done  to  discipline  disrespectful 
gang  members,  initiate  prospective  gang  mem- 
bers, punish  those  who  were  seen  as  a threat 
to  the  gang,  or  to  raise  cash  to  fund  continu- 
ing gang  operations.  Fourteen  of  those  who 
were  indicted  were  already  in  prison,  three  were 
arrested  in  Austin,  and  two  remained  at  large. 
Sutton  stated  he  intended  to  charge  the  gang 
members  under  the  federal  Racketeer  Influ- 
enced Corrupt  Organizations  act  and  seek  long 
prison  terms. 

Sources:  Austin  American-Statesman, 
Florida  Department  of  Corrections,  Fort 
Worth.  Star-Telegram,  Texas  Department  of 
Criminal  Justice,  U.S.  Attorney’s  office. 
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U.S.  Supreme  Court:  Guantanamo  Detainees  and 
“Enemy  Combatants”  Have  Access  To  Habeas  Corpus 

by  John  E.  Dannenberg 


In  three  interrelated  decisions,  the  U.S. 
supreme  Court  ruled  that  “enemy  com- 
batant” detainees  held  at  Guantanamo  Bay, 
Cuba  or  in  the  continental  U.S.  may  not  be 
held  indefinitely  without  due  process  of  law, 
that  they  have  access  to  habeas  corpus  pro- 
ceedings in  the  U.S.  district  courts  (or  military 
tribunals)  and  that  a detainee’s  habeas  cor- 
pus petition  was  procedurally  defective  when 
it  named  as  respondent  U.S.  Secretary  of  De- 
fense Donald  Rumsfeld  rather  than  the  brig 
commander  having  the  prisoner’s  custody. 

In  fighting  the  amorphous  war  on  terror- 
ism, the  Bush  administration  hastily  made  up 
new  rules  on  how  to  deal  with  “enemy  com- 
batants” captured  in  such  faraway  places  as 
Afghanistan  and  other  alleged  al-Qaeda  fun- 
damentalist-Islamic  strongholds.  The 
centerpiece  of  the  Bush  detention  program 
was  a spontaneously  erected  prison  at 
Guantanamo  Bay  Naval  Base  in  Cuba.  This 
“Devil’s  Island”  facility  was  secure  due  to  its 
isolation  and  theoretically  immune  from  U.S. 
justice  because  it  was  outside  the  physical 
jurisdiction  of  the  courts.  The  end  result  was 
that  “detainees”  - both  U.S.  citizens  and  those 
of  many  foreign  nations  - have  been  held  in- 
communicado for  years,  without  visitation  from 
families,  without  any  counsel,  without  any  court 
access,  but  with  plenty  of  interrogation  and 
torture  by  U.S.  intelligence  agents  trying  to 
break  them  down.  Obvious  questions  arose  as 
to  how,  under  U.S.  jurisprudence,  anyone  could 
be  held  indefinitely  without  access  to  any  jus- 


tice system.  The  word  “fascist”  quickly 
comes  to  mind. 

While  it  is  true  that  after  9-11,  the  PA- 
TRIOT Act  enacted  by  Congress  traded 
off  personal  civil  rights  of  privacy  in  favor 
of  a new  overlay  of  invasive  U.S.  govern- 
ment powers  in  the  name  of  “security,”  new 
questions  arose  about  anyone  thus  de- 
tained when  they  were  whisked  away  to 
Guantanamo.  The  U.S.  Supreme  Court 
agreed  to  hear  three  cases  to  determine  just 
who  had  what  rights  under  the  U.S.  Con- 
stitution. 

In  the  first  case,  Hamdi  v.  Rumsfeld, 
124  S.Ct.  2633  (2004),  the  court  decided  that 
U.S.  citizens  may  be  detained  - although 
not  indefinitely  - as  such  “enemy  combat- 
ants.” But  they  could  not  be  held  without 
charges  or  counsel,  and  they  must  be  given 
a forum  to  rebut  the  government’s  claims 
before  a “neutral  decision  maker.”  Writing 
for  the  6-3  majority.  Justice  Sandra  Day 
O’Connor  suggested  the  proper  forum 
would  be  a U.S.  district  court,  although  a 
“properly  constituted  military  tribunal” 
might  do.  Notably,  two  of  the  six  justices 
said  the  case  against  Hamdi  was  so  weak 
that  he  should  ordered  released. 

O’Connor  wrote  that  the  President  has 
authority  to  detain  U.S.  citizens  he  deems 
“enemy  combatants”  under  the  Authoriza- 
tion for  Use  of  Military  Force  passed  by 
Congress  after  9-11,  which  permits  all  nec- 
essary and  appropriate  force  against  those 


persons  he  determines  to  have  taken  part  in 
those  attacks,  or  to  prevent  future  attacks. 
But  the  court’s  ruling  is  strictly  limited  to 
those  U.S.  citizens  detained  in  the  Afghani- 
stan conflict  and  does  not  include  the  broader 
“war  on  terrorism.” 

Yet,  O’Connor  acknowledged  Hamdi’s 
fear  of  perpetual  detention  as  “not  far- 
fetched” because  the  “current  conflict  is 
unlikely  to  end  with  a formal  ceasefire  agree- 
ment.” ...  “History  and  common  sense  teach 
us  that  an  unchecked  system  of  detention 
carries  the  potential  to  become  a means  for 
oppression  and  abuse  of  others  who  do  not 
pose  that  sort  of  threat.  We  reaffirm  today 
the  fundamental  nature  of  a citizen’s  right  to 
be  free  from  involuntary  confinement  by  his 
own  government  without  due  process  of  law. 
A state  of  war  is  not  a blank  check  for  the 
President  when  it  comes  to  the  rights  of  the 
Nation’s  citizens.”  Hamdi’s  lawyer  antici- 
pates returning  the  case  to  the  U.S.  District 
Court  in  Norfolk,  Virginia,  where  it  was  filed 
originally. 

Justices  Scalia  and  Stevens  dissented, 
opining  that  absent  suspension  of  the  Great 
Writ,  Hamdi  should  be  charged  with  treason 
and  tried  in  the  federal  courts.  But  they  ob- 
served that  “They  have  never  been  afforded 
access  to  any  tribunal,  much  less  charged 
with  and  convicted  of  wrongdoing,  and  for 
more  than  two  years  they  have  been  impris- 
oned in  territory  over  which  the  United  States 
exercise  exclusive  jurisdiction  and  control. 
As  a result,  they  may  file  habeas  petitions  in 
the  district  courts.” 

Scalia  decried  the  majority’s  decision  as 
“an  irresponsible  monstrous  scheme”  and 
“judicial  activism  of  the  worst  sort.” 

In  the  second  case,  Rasul  v.  Bush,  124 
S.Ct.  2686  (2004),  a 6-3  majority  ruled  that  the 
more  than  600  foreign  nationals  captured  in 
Afghanistan  and  spirited  away  to  the 
Guantanamo  prison  have  the  right  to  file  ha- 
beas corpus  petitions  in  U.S.  courts  to 
challenge  their  detention. 

The  petitioners,  two  Australians  and 
twelve  Kuwaitis,  filed  petitions  claiming  they 
had  never  been  combatants  against  the 
United  States  or  engaged  in  terrorist  acts, 
but  were  detained  at  Guantanamo  without 
any  charges,  counsel  or  access  to  courts  or 
other  tribunals.  The  district  court  had  dis- 
missed their  action  for  want  of  jurisdiction, 
relying  on  Johnson  v.  Eisentrager,  339  U.S. 
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763  (1950)  that  as  aliens  detained  outside 
the  United  States  sovereign  territory,  they 
had  no  right  to  habeas  relief. 

The  Supreme  Court  disagreed,  holding 
that  under  28  U.S.C.  § 2241,  the  district  courts 
did  have  jurisdiction  over  aliens  held  in  a 
territory  over  which  the  United  States  exer- 
cised plenary  and  exclusive  jurisdiction  - 
such  as  Guantanamo.  Left  unanswered  in 
Justice  John  Paul  Steven’s  opinion,  however, 
was  where  the  petitions  should  be  filed  or 
under  what  rules  the  federal  courts  should 
conduct  those  proceedings. 

The  third  case,  Rumsfeld  v.  Padilla,  124 
S.Ct.  2711  (2004),  concerned  a terrorism-de- 
tainee being  held  in  a U.S.  Navy  brig  in  South 
Carolina.  Jose  Padilla,  an  ex-convict  who 
converted  to  Islam  while  in  prison,  was  pub- 
licly, but  not  judicially,  accused  of  conspiring 
to  fabricate  a crude  atomic  bomb  on  behalf 
of  Al-Qaida.  Because  he  was  on  U.S.  soil,  he 
had  access  to  the  regional  U.S.  district  court, 
and  had  filed  a habeas  petition  challenging 
his  detention.  Rather  than  reach  the  merits 
of  his  terrorism-related  detention,  however, 
a 5-4  court  led  by  Chief  Justice  Rehnquist 
ruled  that  by  having  named  as  respondent 
U.S.  Secretary  of  Defense  Rumsfeld  and  not 
the  brig  commander,  Padilla’s  petition  was 
procedurally  flawed  because  the  respondent 
to  a petition  alleging  improper  detention  must 
be  the  person  actually  having  the  petitioner’s 
custody  (citing  28  U.S.C.  §§  2242  and  2243). 
To  overturn  this  “long-standing  rule”  would 
lead  to  “rampant  forum  shopping,  district 
courts  with  overlapping  jurisdiction  and  the 
very  inconvenience,  expense  and  embarrass- 


he  State  of  California  awarded 
$428,000  on  September  24, 2003  for 
the  12  years  of  false  incarceration  served  by 
an  East  Palo  Alto,  California  man  whose 
murder  conviction  had  been  abated  when 
Santa  Clara  County  prosecutors  became  con- 
vinced they  had  put  the  wrong  man  behind 
bars. 

Quedellis  “Rick”  Walker  was  convicted 
in  1991  of  killing  his  ex-girlfriend  Lisa 
Hopewell.  After  he  had  exhausted  all  ap- 
peals, his  attorney,  Alison  Tucher,  came  up 
with  evidence  that  Walker  was  the  wrong 
man  and  had  been  framed.  Ajudge  declared 
Walker  innocent  and  ordered  his  release. 

Walker  filed  a claim  with  the  state  under 
California  Penal  Code  § 4904,  which  provides 
for  legislative  appropriation  of  $100  per  day 


ment  Congress  sought  to  avoid  when  it 
added  the  jurisdictional  limitation  137  years 
ago,”  Rehnquist  said. 

Following  the  three  High  Court  rulings, 
however,  the  government  has  not  given  up. 
The  Justice  Department  is  now  arguing  that 
while  Rasul  may  have  a right  to  a petition,  he 
has  no  viable  claims  for  relief  because  he  is 
not  a citizen  protected  by  the  Constitution  - 
he  is  only  an  alien  outside  the  sovereign  ter- 
ritory of  the  United  States.  This  appears  to 
some  to  be  just  a subterfuge  to  get  around 
the  Rasul  ruling  - trying  to  breathe  new  life 
into  Eisentrager  - but  a footnote  in  Rasul 
notes  the  challenged  detention  “unquestion- 
ably describe[s]  custody  in  violation  of  the 
Constitution  of  laws  or  treaties  of  the  United 
States.”  The  issue  may  well  come  back  to 
the  U.S.  Supreme  Court  for  fine  tuning. 

The  historical  importance  of  these  cases 
is  hard  to  overstate.  They  represent  the  first 
time  the  U.S.  Supreme  Court  has  challenged 
or  limited  the  presidency  in  the  course  of 
conducting  war,  when  it  would  still  make  a 
difference.  The  decisions  stunned  the  De- 
partment of  Justice  as  they  uniformly 
expected  to  win  all  three  cases.  The  rulings 
against  the  government  in  Hamdi  and  Rasul 
took  the  DOJ  by  surprise  and  they  admitted 
to  having  had  no  contingency  plans  in  the 
event  of  a loss,  they  were  so  positive  of  win- 
ning. The  Pentagon  has  indicated  it  may 
release  Hamdi.  Several  dozen  Guantanamo 
detainees  have  already  been  released  and 
returned  to  their  native  countries  after  the 
ruling  was  issued.  PLN  will  report  further 
developments  as  they  occur,  p| 


for  such  false  incarceration.  Assemblyman 
Joe  Simitian  introduced  a separate  bill  for 
Walker,  AB  1302,  at  2:30  a.m.  of  September 
13,  2003  - the  last  night  of  the  politically 
stalemated  state  budget  bill  session.  AB  1302 
turned  out  to  be  the  only  budget  item  that 
night  for  which  the  sharply  partisan  legisla- 
ture could  put  aside  differences  to  muster 
the  necessary  2/3  vote.  If  it  had  not  passed. 
Walker  would  have  had  to  wait  another  year 
to  gain  budget  approval  for  his  reparation. 
Then  Governor  Davis  signed  the  bill  into  law 
on  September  24,  2003.  This  was  only  the 
third  time  since  § 4904  was  enacted  in  2001 
that  a claim  was  approved. 

Sources:  San  Francisco  Chronicle;  Sacra- 
mento Bee.  p| 
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News  in  Brief: 


Alabama:  In  May,  2004,  Gail  Munnerlyn 
sued  the  Alabama  Department  of  Corrections 
for  its  practice  of  allowing  uninsured  pris- 
oners to  drive  DOC  vehicles.  Munnerlyn  was 
injured  when  her  car  was  struck  by  a DOC 
work  release  van  driven  by  an  uninsured 
prisoner.  Her  attorney,  Kenny  Mendelsohn, 
said  “I  believe  that  legally,  morally,  and  from 
a public  safety  standpoint,  convicts  should 
not  be  allowed  to  drive  without  insurance. 
Apparently  [DOC]  commissioner  Campbell 
believes  that  it  is  okay.  But  that’s  what  they 
built  the  courthouse  for.”  A DOC  spokes- 
man said  the  decision  not  to  insure  prisoner 
drivers  was  made  by  the  state  Department 
of  Finance,  not  the  DOC. 

Alabama:  On  August  17,  2004,  Clint 
Morris,  20,  a prisoner  at  the  Shelby  county 
jail  who  was  injured  in  a fight  at  the  jail  on 
July  18, 2004,  died  from  injuries  he  sustained 
in  the  fight.  After  the  fight  Morris  com- 
plained of  pain  and  swelling  in  his  neck 
before  being  taken  to  a hospital  on  July  25, 
where  he  eventually  died.  Morris  was  in  jail 
awaiting  trial  on  charges  that  he  failed  to 
appear  for  various  traffic  violations.  His  fam- 
ily questioned  the  apparent  denial  of  medical 
care. 

Arizona:  On  August  17,  2004,  Michael 
Hollingsworth,  49,  a former  guard  at  the 
Yavapai  county  juvenile  detention  facility 
pleaded  guilty  to  two  felony  charges,  one 
for  child  prostitution  and  one  for  soliciting  a 
bribe.  On  June  17, 2004,  while  working  as  a 
guard,  Hollingsworth  offered  a 17  year  old 
female  prisoner  candy,  cigarettes  and  soda 
pop  if  she  would  expose  her  breasts  to  him. 
He  also  pleaded  guilty  to  contributing  to  the 
delinquency  of  a minor  in  a separate  inci- 
dent involving  two  other  prisoners. 
Prosecutors  said  they  would  seek  probation 
and  that  Hollingsworth  would  not  have  to 
register  as  a sex  offender. 

Arkansas:  On  July  7,  2004,  Saline 
county  jail  guards  John  Hood,  22,  Christo- 
pher Carman,  21,  and  Michael  McEuen,  32, 
pleaded  guilty  to  stealing  money  from  the 
property  of  jail  prisoners  (about  $14  in  cash) 
and  drinking  beer  with  jail  prisoner  Jason 
Basham  who  was  awaiting  trial  on  charges 
of  rape,  domestic  battery,  terrorist  threaten- 
ing and  escaping  from  the  jail  in  2002. 
McEuen,  the  jail  supervisor  at  the  time  of 
the  incidents,  was  sentenced  to  30  days  in 
jail  and  5 years  of  probation  and  a $10,000 
fine.  Hood  and  Carman  were  sentenced  to 
10  days  in  jail,  three  years  of  felony  proba- 
tion and  fined  $5,000. 


Arkansas:  On  September  16,  2004, 
former  Independence  county  prosecutor  T.  J . 
Hively  was  sentenced  to  three  years  in  fed- 
eral prison  and  $430,000  in  restitution.  In  his 
capacity  as  prosecutor  Hively  was  convicted 
of  stealing  $430,000  from  the  Arkansas  Of- 
fice of  Child  Support  Enforcement. 

Australia:  State  opposition  spokesman 
Andrew  Humpherson  claims  that  prisons  in 
New  South  Wales  “. . .are  more  like  a holiday 
farm  than  a prison  system.”  As  evidence, 
Humpherson  claimed  that  contraband  found 
in  the  province’s  prisons  in  the  past  year 
include  55  homemade  knives,  a whopping 
33.4  grams  of  marijuana,  46  other  drug  con- 
fiscations, a 40  centimeter  tall  marijuana  plant 
and  four  poisonous  redback  spiders  kept  as 
pets  who  were  milked  for  their  venom  which 
the  prisoners  would  then  allegedly  water 
down  and  inject  in  order  to  get  high. 
Humpherson  claims  prison  guards  “...are 
either  compromised  or  corrupted  into  get- 
ting these  things  in.” 

California:  In  September,  2004,  former 
Los  Angeles  county  prosecutor  Julie 
Sergojan,  48,  was  charged  with  forging  the 
signature  of  her  ex  husband,  Paul  Sergojan, 
also  a Los  Angeles  County  prosecutor,  to 
borrow  money  on  a parcel  of  land  he  owns 
in  order  to  pay  $200,000  restitution  she  owes 
after  being  convicted  of  fraud  in  2003. 
Sergojan  was  charged  with  ten  felony 
counts,  pleaded  guilty  to  four  and  was  sen- 
tenced to  one  day  in  jail  and  five  years  of 
probation  and  paid  the  $200,000  in  restitu- 
tion to  the  banks  whom  she  defrauded. 
Prosecutors  now  claim  the  20  year  prosecu- 
tor used  the  money  stolen  from  her  ex 
husband  to  pay  the  restitution  in  that  case. 

Cuba:  In  early  September,  2004,  James 
Cason,  head  of  the  U.S.  Interests  section  in 
Havana  built  a model  of  a prison  cell  in  his 
back  yard  of  what  he  claims  to  be  a Cuban 
prison  cell,  purportedly  to  criticize  the  Cuban 
government’s  human  rights  record.  The  six  foot 
by  three  foot  fake  cell  was  made  of  wood  and 
metal  and  featured  a drain  on  the  floor  for  use 
as  a toilet,  a plastic  bowl  of  food,  a sheet  for  a 
bed  and  a fake  rat.  Mr.  Cason  seems  to  have 
no  such  concerns  about  the  plight  of  Ameri- 
can prisoners  held  in  the  US . Ricardo  Alarcon, 
president  of  the  Cuban  parliament  commented 
“What  he  should  do  is  mount  an  exposition 
of  the  holding  areas  of  the  base  at 
Guantanamo.”  The  US  currently  holds  hun- 
dreds of  prisoners  on  its  military  base  on 
Guantanamo  in  Cuba  where  the  prisoners  are 
routinely  tortured  and  beaten  and  denied 


most  human  contact.  Allegations  not  made 
against  the  Cuban  government. 

District  of  Columbia:  On  September  3, 
2004,  supreme  court  justice  David  Souter,  64, 
was  attacked  by  two  muggers  while  jogging. 
Souter  suffered  minor  injuries  and  police 
believe  he  was  a target  of  random  violence. 

Florida:  On  August  27, 2004,  R.  Steven 
Quesenberry,  60,  a Florida  Department  of 
Corrections  probation  officer  in  Bradenton 
was  arrested  on  charges  that  he  raped  and 
fondled  a child  under  the  age  of  12. 

Grenada:  When  Hurricane  Ivan  struck 
the  island  nation  in  early  September,  2004,  it 
largely  demolished  its  crumbling  17th  century 
prison.  About  150  of  the  nation’s  325  prison- 
ers escaped  during  the  storm  that  crumbled 
much  of  the  prison’s  walls  and  tore  off  its  roof. 
After  the  storm  some  turned  themselves  in 
but  75  had  not.  Bernard  Coard  and  15  other 
political  prisoners  who  were  convicted  of 
murder  for  leading  a coup  attempt  in  1983  that 
was  the  excuse  used  by  the  United  States  to 
invade  the  country,  remained  in  the  prison 
throughout  the  storm.  Coard  and  his  co-de- 
fendants are  still  appealing  their  convictions 
and  sentences.  “I’m  only  leaving  here  when 
my  name  is  cleared  and  I get  a court  order,” 
Coard  told  media  after  the  storm. 

Indiana:  On  September  15,  2004,  Leo 
Deberry,  24,  was  sentenced  to  6 years  in 
prison  after  pleading  guilty  to  escaping  the 
Marion  County  Jail  II  in  Indianapolis  on  June 
7, 2004.  The  sentence  is  to  run  consecutively 
to  the  14  year  sentence  he  is  serving  for  bur- 
glary and  dealing  cocaine.  Deberry  escaped 
from  the  jail  by  leaving  a chapel  service,  en- 
tering a manger’s  office,  prying  open  a metal 
gate  over  an  outside  window  and  climbing 
to  the  ground.  Guards  at  the  Corrections 
Corporation  of  America  (CCA)  run  jail  did 
not  notice  the  escape  for  4 Vi  hours.  Deberry 
was  recaptured  17  hours  later.  Deberry’s  law- 
yer, David  Margerum,  argued  for  a lenient 
sentence  by  noting  Deberry  had  escaped 
while  attending  a church  service. 

Nebraska:  In  August,  2004,  Darwin 
Sagel,  40,  an  employee  of  the  Nebraska  Work 
Ethic  camp  in  McCook,  was  charged  in  Red 
Willow  County  Court  of  felony  sexual  as- 
sault of  a prisoner  and  unlawful  acts  by  a 
corrections  employee.  Prosecutors  allege 
that  Sagel  sexually  assaulted  a female  pris- 
oner at  the  work  camp. 

Nebraska:  On  September  17, 2004,  Dou- 
glas County  prosecutors  dismissed  sexual 
assault  charges  against  Bobby  Burrell,  33,  a 
former  guard  at  the  Omaha  Correctional  Cen- 
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ter  who  was  alleged  to  have  raped  a female 
prisoner  at  the  facility  in  1999.  While  Nebraska, 
like  most  states,  criminalizes  sex  between  pris- 
oners and  prison  employees,  this  incident 
occurred  before  Nebraska  passed  its  law 
criminalizing  sex  between  prisoners  and  staff. 
Burrell  admitted  to  having  sex  with  the  uni- 
dentified 42  year  old  prisoner  but  claimed  it 
was  consensual.  Prosecutors  dismissed  the 
case  mid  trial  when  another  guard,  Dana  Gra- 
ham, stated  the  prisoner  had  offered  him  sex 
in  exchange  for  use  of  the  telephone  on  his 
shift,  which  preceded  Burrell’s  on  the  day  the 
alleged  assault  occurred.  Burrell  had  been  fired 
from  his  job  as  a guard  while  the  charges  were 
pending. 

Texas:  On  September  20,  2004,  Elias 
Ramirez  Martinez,  20,  escaped  from  the  Brooks 
County  Detention  Center  in  Falfurrias  by  jump- 
ing over  a ten  foot  electric  fence.  He  was  in  jail 
after  being  accused  of  entering  the  United 
States  illegally.  The  jail  is  operated  by  the  pri- 
vate, for  profit  company  LSC  Corrections. 

Virginia:  On  September  10,  2004,  dis- 
barred attorney  Thomas  Smolka,  57,  was 
sentenced  to  six  years  in  federal  prison  after 
being  convicted  of  mail  fraud  charges  stem- 
ming from  defrauding  prisoners  and  their 
families  by  claiming  he  would  perform  legal 


services  for  them  in  exchange  for  fees.  He 
performed  none  of  the  services.  Smolka  also 
faces  mail  and  bank  fraud  charges  in  Port- 
land, Oregon,  where  he  had  gone  after 
jumping  bail  and  fleeing  in  the  current  case. 
Prosecutors  claim  that  Smolka  made  false 
claims  against  the  bankrupt  Catholic  diocese 
in  Portland  by  claiming  he  had  been  sexually 
assaulted  by  a priest  while  growing  up  in 
Portland.  Stating  that  six  years  was  an  insuf- 
ficient sentence,  U.S.  District  judge  Robert 
Payne  sentenced  Smolka  to  15  years  in  prison 
that  goes  into  effect  in  the  event  the  United 
States  supreme  court  upholds  current  fed- 
eral sentencing  guidelines.  Smolka  was  also 
ordered  to  pay  his  victims  $130,000  in  resti- 
tution. Judge  Payne  told  Smolka  “You  are  an 
embarrassment  to  the  profession  of  law.” 

Washington:  In  September,  2004,  former 
federal  prosecutor  Hugh  Berry  was  acquit- 
ted by  a King  County  District  Court  jury  on 
two  charges  of  felony  fourth  degree  assault 
and  bus  misconduct  stemming  from  allega- 
tions that  he  rubbed  his  pelvis  against  female 
bus  passengers  in  Seattle.  Perry  faces  two 
more  trials  on  similar  charges  in  the  same 
court.  Berry  resigned  his  job  as  an  assistant 
United  States  attorney  shortly  after  being 
charged  in  November,  2003. 


Washington:  On  September  17,  2004, 
Robert  Gilleland,  27,  a prisoner  in  the 
Snohomish  county  jail  in  Everett,  was  sen- 
tenced to  18  months  in  federal  prison  after 
pleading  guilty  to  sending  president  George 
Bush  a letter  threatening  to  kill  the  president  if 
he  was  not  moved  from  the  jail.  Gilleland  has  a 
lengthy  history  of  serious  mental  illness  and 
of  criminal  offenses  as  well.  In  court  Gilleland 
apologized  for  sending  the  letter  and  noted  he 
had  recently  stopped  taking  his  mental  health 
medications  when  he  sent  the  letter. 
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Jury  Awards  $20,000  to  Nurse  Stuck  by 
Needle  from  HIV  Positive  Prisoner 


On  November  26,  2003,  a Massachu- 
setts jury  awarded  a nurse  at  a medical 
center,  which  treated  prisoners  from  a nearby 
Worcester  County  prison,  $20,000  for  emotional 
distress  that  resulted  from  being  stuck  by  a needle 
from  an  HIV  positive  prisoner.  The  nurse  sued, 
under  a negligent  supervision  theory,  the  guard 
responsible  for  supervising  the  prisoner. 

The  guard  was  supposed  to  remain  with 
the  prisoner  at  all  times  during  treatment. 
The  prisoner,  who  was  known  to  be  HIV 
positive,  removed  an  I.  V.  needle  from  his  arm 
and  clipped  it  to  the  I.V.  pole.  When  the 
nurse  reached  up  to  change  the  prisoner’s 
I.V.  bag,  she  was  stuck  by  the  needle. 

The  nurse  underwent  between  four  to 
six  months  of  psychotherapy  to  deal  with 

Dictionary  of  the  Law  - Random  House 

Thousands  of  clear  concise  definitions 
See  page  45  for  ordering  information 


the  anxiety  and  emotional  distress  surround- 
ing her  potential  infection  with  HIV,  which 
required  monthly  HIV  testing.  Ultimately, 
the  nurse  did  not  contract  HIV. 

The  guard  contended  he  was  not  re- 
sponsible for  the  nurse’s  emotional  distress 
because  he  was  unaware  the  prisoner  had 
removed  the  I.V.  Moreover,  the  nurse  should 
have  been  more  vigilant  in  the  performance 
of  her  job  and  she  should  have  seen  the  I.V. 
needle  on  the  I.V.  pole  before  changing  the 
bag.  The  jury  found  the  guard  negligent  in 
supervising  the  prisoner  and  awarded  the 
nurse  $20,000.  The  award,  however,  was  re- 
duced to  $10,200  because  the  jury  found  the 
nurse  49%  comparatively  negligent.  The 
nurse  was  represented  by  Meletios 
Chachrone  of  Worcester.  See:  Bourassav. 
Figuera,  Worcester  County  Court,  Case  No: 
WOCV1995-00531.|P1 
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Handbook  for  the  Wrongly  Convicted  Self  help 
manual  explains  how  Michael  Pardue  was  freed 
after  28  yrs  in  prison.  108  pgs.  $15.  Stamps  OK: 
Justice  Denied,  PO  Box  881,  Coquille,  OR  97423 

Reflections  Stained  Glass  Artwork 

Many  designs  or  made  to  order.  Reasonable 
prices.  Mailed  nationwide.  Great  gift  for 
outside  family/friends.  For  info  send  SASE 
or  stamp:  Jen  U,  Box  701,  Kent,  WA  98035. 
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- up  to  $2  per  letter  - and  flood  money  on  your 
books!  $$$  For  more  info  send  a Self  Ad- 
dressed Stamped  Envelope  to:  Edwin  Mont- 
gomery, PO  Box  682,  Atlanta,  GA  3030 1 . 
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ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  pris- 
oners, and  sexual  assaults  against  prisoners. 
Write:  ACLU  National  Prison  Project,  733 
1 5th  St.  NW  Ste  620,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact 
if  you  can’t  access  programs  or  are  not  re- 
ceiving proper  medication.  Write: 
CorrectHELP;  PO  Box  46276;  West  Holly- 
wood, CA  90046.  HIV  Hotline  323-822-3838 
(Collect  OK  from  prisoners). 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifica- 
tion, and  services  for  parents  and  children.  Write: 
Center  for  Children  of  Incarcerated  Parents,  PO 
Box  4 1 -286,  Eagle  Rock,  C A 9004 1 . 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  manda- 
tory sentencing  laws.  FAMM-gram,  $10  yr 
prisoners.  Write:  FAMM,  1612  K Street  NW 
#1400,  Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  $9  yr  prisoners;  $ 15  yr 
individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  660-387,  Chuluota  Florida  32766. 


Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 
ful convictions,  and  how  and  why  they  hap- 
pen. 6 issues:  $10  prisoners;  $20  all  others. 
$2  for  sample  issue  (stamps  OK),  send  SASE 
or  stamp  for  info.  Write:  Justice  Denied,  PO 
Box  881,  Coquille,  OR  97423. 

Hepatitis  C Awareness  News 
Hepatitis  C and  HIV/HCV  newsletter  free  on 
request.  Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners; 
$25  all  others.  Members  receive  the  Razor 
Wire.  Write:  November  Coalition,  795  South 
Cedar,  Colville,  WA  99114. 

Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prison- 
ers. Counseling  resource  guides  for  impris- 
oned and  released  rape  survivors  & activists 
available  for  almost  every  state.  Specify  state 
with  request:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010. 
Donations  welcome. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15 
all  others.  Write:  WPP,  PO  Box  40085,  Port- 
land, OR  97240.  Write  for  info  about  reports 
related  to  imprisonment. 
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The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Bennan-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process.  I 
Uses  an  easy  to  understand  question  & answer  format.  1038  I I I 

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  autiiors  explain  what  to  say,  in  court,  how  to  say 
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Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Main  Street  Books,  288 

pages.  $15.95.  Explains  the  writing  of  effective  complaints, 

responses,  briefs,  motions  and  other  legal  papers.  1035  I 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
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! conduct  and  the  system  that  ensures  those  abuses  continue.  1030  |__1 ; 

• Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  288  pages.  ‘ 

! $15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  purposes.  ; 
; Includes  many  letters  to  government  agencies  and  officials.  ! 

I Many  tips  and  guidelines  for  writing  effective  letters.  1048  1 1 
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Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documents  and  has  first  had  reporting  on 
law  enforcement’s  war  on  the  poor.  Covers  paramilitary  P 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial 

complex,  and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons. 

Must  reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envision-  P 

ing  yourself  as  being  a successful  and  respected  person.  1052  L_1 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prison- 
ers in  every  federal  prison.  Includes  contact  info  for  BOP  national,  re- 
gional and  CCM  offices,  and  BOP  facilities.  Invaluable  if 
considering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of 

the  prison  industrial  complex.  1009  l__l 

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers.  Info 
on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 
hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital  P 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1022  |__1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  |__| 


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 

seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  |__1 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori- 
zation form  for  a hard-cover  book  with  your  order!  1003  l__l 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry,  edited  by 
Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  1998,  264  Pages.  $19.95.  The 
Prison  Legal  News  anthology  that  in  49  essays  presents  a detailed 
“inside”  look  at  the  workings  of  the  criminal  justice  system.  1001  


The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  |__[ 

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 
System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev.  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  an 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  |__| 
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for  someone  to  want  to  buy  it. 

Want  to  SELL  it? 

— — 

This  is  a not-for-profit  venture  — 

ALL  PROCEEDS  WILL  GO  TO  THE  ARTISTS, 
except  for  a portion  that  will  go  to 
prisoners'  charities. 
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A Death  in  Custody:  Massachusetts  DOC  Wracked  by  Scandal 

by  Peter  Costanza 


On  August  23,  2003,  the  26  men  in 
Unit  J-l  at  SBCC,  a “supermax” 
prison  in  Shirley,  Massachusetts,  were  fin- 
ishing lunch.  It  was  just  before  noon.  There 
was  one  guard  in  the  unit,  a prison  guard 
named  David  Lonergan.  Two  guards  were 
assigned  to  J-l  on  that  shift,  but  the  other, 
Michael  Kasperzak,  left  the  unit  at  1 1 :40  to 
cover  a chow  line  elsewhere.  J-l  is  a protec- 
tive custody  unit,  and  the  men  who  live  there 
take  their  meals  in  their  cells.  At  the  end  of 
lunch,  they  come  out  of  their  cells  to  return 
their  food  trays  and  then  they  go  back  and 
lock  in.  The  men  returned  their  trays.  One  or 
two  spoke  briefly  with  Lonergan  about  ar- 
ranging afternoon  recreation  and  then  went 
to  their  cells.  As  the  doors  slid  shut,  a man 
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named  Joseph  Druce  slipped  into  cell  2 and 
waited  for  the  lock  to  click.  Cell  2 was  the 
“home”  of  a defrocked  priest  named  John 
Geoghan. 

Souza-Baranowski  Correctional  Center 
(SBCC)  is  the  newest  prison  in  Massachu- 
setts. Located  about  45  miles  north  and  west 
of  Boston,  SBCC  shares  the  ominous  steril- 
ity of  the  hundred  or  so  other  “supermax” 
barbed-wire  blockhouses  constructed  all 
across  America  in  the  1990s.  The  Massachu- 
setts Department  of  Correction’s  web  site 
describes  SBCC  as  follows: 

“Officially  opening  on  September  30, 
1998,  this  500,000  square  foot,  high-tech, 
maximum  security  facility  consists  of  1,024 
general  population  cells,  128  special  man- 
agement cells,  and  24  health  service  beds. 
The  security  system  is  operated  by  42  graphic 
interfaced  computer  terminals  (GUI),  which 
drive  a keyless  security  system.  The  GUI 
controls  1,705  doors,  lights,  receptacles, 
water,  intercom/Public  Address,  fire  alarms 
and  vehicle  gates.  Incorporating  one  of  the 
largest  camera  matrix  systems  in  the  coun- 
try, 366  cameras  record  live  24  hours  a day. 
The  perimeter  surveillance  system  includes 
taut  wire  and  microwave  detection  systems.” 

Like  most  high-tech  systems,  however, 
SBCC  offers  no  protection  from  human  er- 
ror. 

John  Geoghan  was  born  in  Boston  and 
lived  there  for  most  of  his  life.  He  attended 
Cathedral  High  School  and  obtained  a de- 
gree in  History  and  Philosophy  at  Holy  Cross 
College  in  Worcester.  Later,  he  earned  a 
Masters  degree  in  Theology  at  Harvard,  and 
a Masters  in  Divinity  from  St.  John’s  Semi- 
nary. He  was  ordained  as  a Catholic  priest 
in  1962,  and  worked  in  many  positions  in 
the  Boston  Archdiocese  for  36  years.  In  Feb- 
ruary of  1998,  however,  he  was  dismissed 


from  the  priesthood  as  a result  of  numerous 
parishioners’  allegations  that  he  had  abused 
them  sexually  when  they  were  children. 

In  January  of  2002,  Geoghan  was  con- 
victed after  trial  of  one  count  of  indecent 
assault  and  battery  on  a child  under  the  age 
of  fourteen.  The  conviction  stemmed  from  a 
single  incident  in  which  Geoghan  “goosed” 
a young  boy  at  a public  swimming  pool.  This 
was  to  be  Geoghan’s  first  and  only  criminal 
conviction.  On  February  21,  2002,  in  an  at- 
mosphere of  public  outrage  against  the 
Catholic  Church  which  was  the  result  of 
newspaper  revelations  that  the  Church  had 
hidden  from  law  enforcement  and  from  its 
own  parishioners  hundreds  of  instances  of 
sexual  abuse  by  scores  of  priests  over  a pe- 
riod of  at  least  thirty  years,  John  Geoghan 
was  sentenced  to  9 to  10  years  in  prison,  six 
to  serve,  the  balance  suspended  for  the  rest 
of  his  life.  Sixty-six  years  old,  bespectacled 
and  frail,  Geoghan  entered  the  Massachusetts 
DOC’s  reception  center  at  MCI-Concord  on 
February  22,  2002.  Because  of  his  age, 
frailty,  and  the  nature  and  notoriety  of  his 
crime,  prison  authorities  classified  Geoghan 
to  the  SHU,  the  prison’s  protective  custody 
unit.  In  addition  to  being  the  reception  cen- 
ter for  the  Massachusetts  prison  system, 
MCI-Concord  is  a medium  security  prison, 
with  a permanent  population  work  crew  and 
administrative  segregation  units,  one  of 
which  is  the  SHU. 

Joseph  Druce,  38,  was  serving  a life  sen- 
tence for  First  Degree  Murder.  Druce  had 
been  in  prison  since  1989,  and  had  recently 
come  to  the  protective  custody  unit  at  SBCC 
following  forty-nine  months  in  the  Depart- 
mental Disciplinary  Unit  (DDU)  at  the  state 
prison  at  Walpole,  a super-isolation  unit 
where  prisoners  convicted  of  major  disciplin- 
ary violations  are  cut  off  from  all  human 
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contact  for  up  to  ten  years  at  a time.  The  DDU 
is  famous  for  driving  men  mad.  Druce  had  an 
extensive  assaultive  history  both  in  and  out  of 
prison,  and  had  at  times  done  serious  harm  to 
himself.  Part  of  Druce’s  defense  at  his  murder 
trial  was  that  his  male  victim,  who  was  beaten 
and  strangled,  had  sexually  propositioned  him. 

When  John  Geoghan’s  cell  door  locked, 
Druce  jimmied  it  shut  by  jamming  a paperback 
book  into  its  upper  track  and  a pair  of  nail  clip- 
pers into  the  lower  track.  The  ability  to  jam  cell 
doors  at  SBCC  from  the  inside  is  the  result  of  a 
design  defect,  and  has  been  known  to  staff  and 
prisoners  alike  since  shortly  after  the  prison 
opened.  He  then  took  a sock  he  had  inside  his 
shirt,  wrapped  it  around  Geoghan’s  neck,  and 
strangled  him  until  he  lost  consciousness.  Then, 
while  Geoghan  was  on  the  floor,  Druce  repeat- 
edly jumped  onto  him  from  the  bed,  breaking 
all  of  his  ribs  and  crushing  the  old  man’s  chest. 

Guard  Lonergan  did  not  see  Duce  enter 
Geoghan’s  cell.  He  was  alerted  to  a problem  in 
cell  2 by  the  tier  runners,  two  men  who  remained 
out  of  their  cells  when  the  others  locked  in  order 
to  clean  and  perform  other  chores  on  the  unit.  The 
runners  alerted  Longergan  after  they  realized  that 
the  unit’s  video  cameras  would  reveal  that  one  of 
them  had  looked  into  Geoghan’s  cell.  Longergan 
went  to  the  cell,  saw  what  was  going  on,  attempted 
to  open  the  door  and  called  an  emergency  response 
team,  which  arrived  within  a minute  or  two.  It 
took  the  emergency  team  about  seven  minutes  to 
get  the  cell  door  open.  They  were  successful  only 
after  they  persuaded  Druce  to  partially  unjam  the 
door,  which  he  did  not  do  until  he  was  sure  that 
Geoghan  was  dead. 

At  the  time  he  was  killed,  John  Geoghan 
was  probably  the  most  famous  prisoner  in  Mas- 
sachusetts. The  sexual  abuse  scandal  in  the 
Catholic  Church  was  huge  and  ongoing.  At  the 
end  of  2002,  Cardinal  Law  had  resigned  as 
Archbishop  of  Boston  amid  public  outrage  at 
the  Church’s  concealment  of  decades  of  sexual 
abuse  by  priests.  Although  Geoghan’s  one  con- 
viction was  for  a relatively  minor  crime,  he  had 
been  accused  of  at  least  150  instances  of  abuse, 
and  was  the  public  face  of  the  scandal.  None- 
theless, the  fact  that  he  had  been  a priest  and  the 
brutality  of  his  murder  generated  considerable 
public  outcry  for  an  investigation.  Even  some 
of  Geoghan’s  victims  told  the  press  that  they 
regretted  both  the  denial  of  justice  embodied  in 
their  being  deprived  of  the  chance  to  confront 
him  in  court  and  a sadness  that  Geoghan  him- 
self had  been  deprived  of  the  opportunity  to 
reflect  on  his  sins  while  in  prison  and  repent. 
Almost  immediately,  the  question  became,  what 
was  this  frail  old  man  doing  in  a super  maxi- 


mum security  prison  to  begin  with?  How  did 
he  get  from  medium  security  at  MCI-Con- 
cord  to  the  supermax  at  Shirley? 

Governmental  Reaction 

Mitt  Romney  was  elected  governor  of 
Massachusetts  in  2002.  A handsome  million- 
aire businessman,  he  roared  into  office  in  the 
aftermath  of  his  perceived  success  at  orga- 
nizing the  2002  Winter  Olympics  in  Salt 
Lake  City.  His  theme  during  his  campaign 
was  one  of  housecleaning,  good  government, 
and  reform,  and  he  has  taken  every  opportu- 
nity since  becoming  governor  to  project  that 
image.  There  is  often  debate  as  to  whether 
particular  actions  that  he  takes  represent  true 
“follow-through”  or  merely  public  relations, 
but  there  is  no  question  that  in  this  case  he 
reacted  quickly  to  the  widespread  perception 
that  Geoghan’s  death  merited  investigation. 

On  September  4,  2003,  twelve  days  af- 
ter Geoghan’s  death,  Edward  Flynn, 
Secretary  of  Public  Safety,  ordered  an  ad- 
ministrative investigation  of  John  Geoghan’s 
murder.  Assigned  to  produce  the  report  were 
Major  Mark  Delaney,  a senior  state  police 
investigator  who  is  the  commander  of  the 
state  police  crime  lab,  Mark  Reilly,  Chief  of 
Investigative  Services  of  the  Department  of 
Correction,  and  George  M.  Camp,  a correc- 
tional consultant  with  administrative 
experience  in  the  federal.  New  York  City,  and 
New  York  State  prison  systems. 

Not  surprisingly,  there  was  considerable 
and  vocal  unhappiness  from  prison  reform 
advocates,  including  some  legislators,  re- 
garding the  composition  of  the  panel.  Mark 
Reilly,  after  all,  had  been  working  for  many 
years  for  the  very  agency  whose  policies  and 
practices  were  supposedly  to  be  subject  to 
close  scrutiny,  and  Mr.  Camp  has  substan- 
tial consulting  contracts  with  the  DOC. 
[Editor’s  Note:  Camp  also  testifies  as  an 
expert  witness,  extensively  and  almost  ex- 
clusively for  prison  systems.]  The 
Department  of  Public  Safety  took  the  posi- 
tion that  it  was  unfair  to  criticize  the 
investigative  panel  even  before  it  had  really 
begun  work,  but  the  criticism  did  not  abate. 
Even  as  discontent  with  the  panel  simmered 
in  the  press,  the  Romney  Administration  be- 
gan to  consider  a wider  response  to  the 
murder.  Its  first  move,  however,  was  to  make 
the  State  Police  representative,  major 
Delaney,  Chairman  of  the  panel.  The  nuts 
and  bolts  of  the  investigation  were  to  be  con- 
ducted by  state  police,  not  DOC  personnel. 

The  four  state  police  investigators  work- 
ing for  the  panel  visited  the  protective 
custody  units  at  MCI-Concord  and  SBCC 
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where  Geoghan  had  been  confined,  and  re- 
viewed the  policies,  regulations,  post  orders 
(written  standard  orders  for  each  functional 
position  for  prison  officers),  disciplinary  and 
incident  reports  pertaining  to  the  operations 
of  both  of  those  units  and  to  John  Geoghan’ s 
and  Joseph  Drace’s  confinements  there.  The 
investigators  did  not  directly  interview  pris- 
oner witnesses  from  the  two  units.  This  was 
because  the  District  Attorney  was  also  in- 
vestigating the  murder  for  the  purpose  of 
prosecuting  Joseph  Druce.  The  D.A.  did  not 
want  the  problems  associated  with  multiple 
interviews  of  the  same  witnesses,  which  of- 
ten generate  inconsistencies  that  can  be 
seized  upon  by  defense  counsel.  The  inves- 
tigators instead  reviewed  the  transcripts  of 
the  witness  interviews  that  were  conducted 
by  the  district  attorney’s  investigators.  The 
panel’s  investigators  also  met  with  staff  of 
Massachusetts  Correctional  Legal  Services, 
a prisoner’s  rights  legal  services  office  which 
had  advocated  for  John  Geoghan  with  prison 
authorities  before  his  murder. 

While  the  administrative  investigation 
was  underway,  political  interplay  generated 
additional  pressure  on  the  Romney  Admin- 
istration to  broaden  its  review  of  the 
Department  of  Correction.  At  the  end  of  Sep- 
tember, Jarrett  Barrios,  the  State  Senate  Chair 
of  the  Joint  Committee  on  Public  Safety  (and 
a rising  Democratic  star  in  the  legislature), 
announced  that  his  committee  was  consid- 
ering appointing  a commission  to  do  a 
thorough  investigation.  In  response  to  both 
that  proposal  and  continuing  criticism  of  the 
composition  of  the  administrative  investiga- 
tion panel,  the  Governor  announced  creation 
of  a bipartisan,  sixteen  member  “Governor’s 
Commission  on  Correction  Reform”  and 
charged  it  with  delivering  a full  report  in  six 
months.  This  group  was  quickly  dubbed  the 
“Harshbarger  Commission,”  as  it  was 
chaired  by  Scott  Harshbarger,  a former  Mas- 
sachusetts Attorney  General. 

In  January  of  2004  the  Romney  Admin- 
istration announced  that  the  first 
investigatory  panel  had  finished  its  work,  but 
that  the  report  would  not  be  made  public. 
This  created  howls  of  protest.  The  Depart- 
ment of  Public  Safety  quickly  changed 
course,  and  released  a redacted  version  of 
the  report  on  February  3,  2004.  The  expla- 
nation for  the  original  assertion  that  the  report 
would  not  be  made  public  was  that  parts  of 
it  could  not  be  publicized  for  fear  of 
jeapordizing  the  prosecution  of  Joseph 
Druce. 

The  conclusions  reached  by  the  admin- 
istrative investigation  were  not  redacted, 
however,  and  interestingly,  when  the  sound 


and  fury  abated,  it  emerged  that  most  people 
examining  them  agreed  that  most  of  them 
were  correct.  The  principal  original  question 
had  been,  what  was  John  Geoghan  doing  at 
a supermax  in  the  first  place?  How  and  why 
he  got  there  was  now  becoming  clear. 

The  core  story  is  not  particularly  com- 
plicated and  will  surprise  no  one  familiar 
with  prison  life.  Certain  guards  in  the  MCI- 
Concord  protective  custody  unit  (in 
Geoghan’s  case,  two),  who  hated  him  be- 
cause of  the  nature  of  his  crime,  because  he 
was  an  educated  man,  because  he  had  lived 
a privileged  life  as  a priest,  and  because  he 
came  into  prison  with  naive  expectations  of 
being  afforded  basic  human  dignity,  took  it 
upon  themselves  to  break  him.  When  they 
did  not  succeed  in  breaking  him  they  decided 
to  ensure  that  he  would  be  transferred  to 
maximum  security  where  he  would  room 
with  the  wolves.  This  was  accomplished  by 
loading  the  quiet  old  man,  who  spent  most 
of  his  time  praying,  reading,  or  playing  cards, 
with  false,  serious  disciplinary  reports,  and 
then  using  that  bogus  “disciplinary  history” 
to  manipulate  his  classification  to  maximum 
security.  The  process  in  Geoghan’s  case, 
however,  was  so  blatant  that  substantial  arm- 
twisting  was  necessary  among  prison 
officials  before  the  old  man  was  sent  to  his 
death. 

The  administrative  panel  concluded  that 
Geoghan  had  been  physically  assaulted  by  a 
guard  at  MCI-Concord  on  at  least  one  occa- 
sion following  a visit  from  a priest,  that  he 
had  “come  into  contact”  with  another  guard 
at  MCI-Concord  following  a visit  from  his 
sister,  and  that  someone,  probably  another 
prisoner,  had  placed  feces  in  Geoghan’s  cell 
at  MCI-Concord  on  a third  occasion.  It  also 
found  that  the  system  for  investigation  of 
prisoner  complaints  against  staff  within  the 
Department  of  Correction  is  “sporadic  and 
cavalier,”  with  no  mechanism  for  central  of- 
fice review  of  determinations  made  at  the 
individual  prison  level.  It  found  that  there  is 
no  way  for  superintendents,  much  less  the 
central  DOC  headquarters,  to  share  such 
misconduct  reports  or  their  outcomes  as  pris- 
oners or  staff  members  are  transferred  from 
prison  to  prison.  The  administrative  panel 
found  that  the  investigations  of  Geoghan’s 
complaints  against  guards  who  harassed  or 
assaulted  him  were  “incomplete  at  best”  and 
that  Geoghan  had  received  additional  disci- 
plinary reports  for  “lying”  as  a result  of  filing 
his  complaints.  The  panel  found  that  John 
Geoghan,  a quiet  old  man,  received  a total 
of  fifteen  disciplinary  reports  during  his  in- 
carceration in  the  protective  custody  unit  at 
MCI-Concord,  that  this  represented  more 


disciplinary  reports  than  were  received  by 
any  other  man  in  the  unit  during  the  time 
period  that  he  was  confined  there,  that  eight 
of  those  reports  were  written  by  the  same 
guard,  one  Cosmo  Bisazza,  and  that 
Geoghan  was  the  recipient  of  forty  percent 
of  all  the  disciplinary  reports  written  by 
Bisazza  against  prisoners  in  the  protective 
custody  unit  during  the  months  in  question. 

The  panel  found  that  Sergeant  Sheridan, 
one  of  the  disciplinary  hearing  officers  for 
MCI-Concord,  had  spoken  to  Bisazza  about 
the  disciplinary  reports  he  had  written  against 
Geoghan.  Sheridan  told  the  investigators  that 
he  thought  that  the  disciplinary  reports  writ- 
ten against  Geoghan  were  either  minor  in 
nature,  bad  reports,  or  just  “flat  crap.”  He 
described  Geoghan  as  a little  old  man  who 
didn’t  bother  anyone.  The  panel  found  that 
disciplinary  reports  written  against  Geoghan 
at  MCI-Concord  were  “seldom  in  compli- 
ance with  post  orders.”  When  the 
disciplinary  hearing  officers  at  MCI-Con- 
cord learned  that  Geoghan  was  to  be 
transferred  to  SBCC,  a different  hearing  of- 
ficer, Steve  Lacrosse,  called  the  prison's 
Director  of  Classification  and  told  her  not  to 
“blame  the  d-board,  you  do  it  on  your  own, 
but  don’t  blame  it  on  Inmate  Geoghan  being 
a discipline  problem.” 

The  panel  also  found  that  the  classifi- 
cation process  employed  on  John  Geoghan 
was  “marked  by  highly  irregular  behavior” 
on  the  part  of  three  senior  officials  at  MCI- 
Concord.  On  February  20,  2003,  Geoghan 
had  received  a unanimous  vote  of  the  classi- 
fication board  to  remain  at  MCI-Concord. 
On  each  of  the  following  two  days  he  was 
issued  a trivial  d-report.  The  first  was  for  an 
out-of-order  hot  pot  and  the  second  report 
was  for  “insolence,”  issued  when  he  com- 
plained about  the  first  report.  He  pled  guilty 
to  each,  each  was  reduced  to  a minor  infrac- 
tion and  he  was  sanctioned  with  a month’s 
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loss  of  canteen.  “Between  February  20  and 
24,  2003,  several  two-party  conversations 
about  Inmate  Geoghan’s  status  occurred  be- 
tween three  senior  officials  at  MCI 
Concord....  Superintendent  Grant  inquired  of 
Director  of  Classification  DiNardo  if  she  had 
acted  on  the  Classification  Board’s  recom- 
mendation per  her  role  as  the 
Superintendent’s  Designee  in  reviewing  the 
Classification  Board’s  recommendation  [that 
Geoghan  remain  where  he  was] . Superinten- 
dent Grant  expressed  to  Deputy 
Superintendent  for  Classification  Anderson, 
his  desire  to  transfer  Inmate  Geoghan  to  the 
SHU  at  SBCC.  Director  of  Classification 
DiNardo  told  Deputy  Superintendent  for 
Classification  Anderson,  that  she  would  not 
reverse  the  recommendation  of  the  Classifi- 
cation Board  and  that  Deputy  Superintendent 
Anderson  would  have  to  reverse  it  if  it  were 
to  be  reversed,  to  which  Deputy  Superinten- 
dent Anderson  replied  that  he  had  already 
assumed  the  role  of  “Superintendent’s  Des- 
ignee” and  reversed  the  Board’s 
recommendation.”  (Emphasis  added.)  “In 
reversing  the  Classification  Board’s  recom- 
mendation,” says  the  report,  “Deputy 
Superintendent  Anderson  did  not  seek  out 
or  consult  with  any  members  of  the  Classifi- 
cation Board.” 

On  February  28,  2003,  John  Geoghan 
appealed  Anderson’s  recommendation  to 
send  him  to  SBCC,  pointing  out  the  trivial 
nature  of  the  two  disciplinary  reports  at 
issue.  The  appeal  was  routed  to  the 
Superintendent’s  Designee:  Deputy  Su- 
perintendent Anderson.  Not  surprisingly, 
Anderson  denied  this  appeal  of  his  own 
decision.  Geoghan  was  sent  to  SBCC  on 
April  1. 
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By  the  time  the  administrative  investi- 
gation  concluded,  the  Harshbarger 
Commission  was  in  full  swing.  The  Com- 
mission had  fifteen  members  plus  nine  staff 
members  and  student  interns.  It  included 
State  Senator  Jarrett  Barrios,  State  Repre- 
sentative Harold  R Naughton,  Jr.,  a former 
Commissioner  of  Correction,  criminal  jus- 
tice consultants,  a professor,  and, 
presumably  for  balance,  a criminal  defense 
attorney.  The  Harshbarger  Commission’s 
mission  was  much  broader  than  that  of  the 
earlier  administrative  investigation  panel. 
It  was  “to  conduct  a comprehensive  review 
of  the  Department  of  Correction,  including 
issues  related  to  governance,  operational 
systems,  programs,  reentry,  and  budget.” 
The  commission  reviewed  practices  of 
DOCs  across  the  country,  including  hun- 
dreds of  documents.  It  took  testimony  from 
invited  organizations  at  14  commission 
meetings,  visited  twelve  prisons,  and  held 
a public  hearing  at  which  38  speakers  tes- 
tified. It  even,  amazingly,  conducted  four 
“focus  groups”  comprised  of  40  actual  cur- 
rent prisoners.  Massachusetts  Correctional 
Legal  Services  was  the  first  group  to  make 
a comprehensive  presentation  to  a meeting 
of  the  Commission. 

The  Harshbarger  Commission  released 
its  final  report  on  June  30,  2004.  That  re- 
port reflects  surprising  unanimity  regarding 
what  is  wrong  with  the  DOC  as  well  as  what 
needs  to  be  done  about  it.  The  report  found 
that  in  as  much  as  the  DOC’s  express  pur- 
pose is  to  not  just  incarcerate  people  but  to 
enhance  public  safety  by  rehabilitating 
them,  its  mission,  put  diplomatically,  “ha[s] 
not  been  fully  effectuated,”  that  its  present 
internal  management  systems  are  inad- 
equate to  support  reform,  that  top 
management  does  not  have  sufficient  au- 
thority and  discretion  [to  direct  and 
discipline  correctional  staff],  and  that  the 
DOC  needs  an  external  advisory  board  on 
corrections  to  provide  “necessary  ongoing 
monitoring  and  oversight  of  the  DOC.  ” 
The  report  contains  eighteen  major  recom- 
mendations - too  many  to  discuss  in  depth 
here  but  not  too  many  to  annotate  with  brief 
translations  from  politicspeak: 

1.  The  Department  should  revise  its  mission 
to  include  reducing  the  rate  of  re-offense  by 
prisoners  released  into  the  community. 

Translation:  Since  the  Willie  Horton  inci- 
dent, which  completely  pulverized  Michael 
Dukakis’  1988  run  for  President,  the  Mas- 
sachusetts DOC  has  had  one  focus,  which 
is  to  prevent  anyone  from  committing  an- 
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other  crime  prior  to  the  last  possible  date  that 
he  or  she  can  be  incarcerated  under  their  gov- 
erning sentence.  This  precludes  taking 
dangerous  “risks”  like  granting  furloughs, 
placing  prisoners  in  work-release  programs  or 
minimum  security,  or  ganting  parole. 

This  is  counterproductive,  because  people 
warehoused  behind  the  wall  until  the  last  pos- 
sible moment  commit  additional  crimes  at  about 
a 40%  rate  within  three  years  of  release. 

2.  The  Department  should  adopt  a perfor- 
mance management  and  accountability 
system  to  enhance  agency  performance,  im- 
prove the  culture,  and  utilize  budget  resources 
more  effectively. 

Translation:  DOC  management  does  not  ef- 
fectively track  anything  except  the  current 
location  of  persons  in  custody;  it  needs  to  know 
many  things  that  it  currently  does  not  know 
(such  as,  in  the  case  of  John  Geoghan,  whether 
one  guard  is  writing  fifty  percent  of  all  the  d- 
reports  that  a prisoner  receives)  in  order  to 
understand  whether  the  problem  is  the  prisoner 
or  the  problem  is  the  guard. 

3.  The  Department’s  management  capacity 
should  be  strengthened  through  the  collective 
bargaining  process  and  revisions  to  the  in- 
ternal rank  structure. 

Translation:  The  guards’  union  is  out  of  con- 
trol. In  Massachusetts,  there  is  one  guard  for 
every  two  prisoners,  and  on  the  average,  be- 
tween vacation  days  and  sick  days,  every 
guard  works  four  days  a week.  That  is,  the 
average  guard  takes  off  more  than  52  days 
each  year.  In  some  prisons,  such  as  MCI-Con- 
cord,  where  John  Geoghan  was  relentlessly 
abused,  guards  bid  not  only  on  shifts  but  on 
units,  where  they  stay  for  years,  and  which 
they  consequently  treat  as  their  own  private 
fiefdoms.  This  also  hamstrings  management’s 
ability  to  move  guards  around  as  needed  or  in 
order  to  moderate  personality  conflicts  be- 
tween staff  members  or  staff  and  prisoners. 

4.  There  should  be  an  external  advisory  board 
on  corrections  to  monitor  and  oversee  the  De- 
partment. The  board  should  work 
cooperatively  with  the  Commissioner  to  de- 
velop concrete  goals  for  the  future  of  the 
Department. 

Translation:  Something  like  the  Harshbarger 
Commission  should  be  made  permanent. 

5.  The  Department  should  take  responsibility 
for  bringing  down  staffing  costs  and  reduc- 
ing worker  absenteeism. 

Prison  Legal  News 


A generous  PLN  supporter  has  agreed  to  DOUBLE  all  prisoner  donations,  and 
match  DOLLAR  FOR  DOLLAR  all  non-prisoner  donations  to  Prison  Legal  News 
from  September  15, 2004  until  January  15, 2005  - Up  to  a total  of  $25,000 !! 


A prisoner’s  donation  of  $5  is  the  equivalent  of  donating  $15! 

A non-prisoner’s  donation  of  $25  is  the  equivalent  of  donating  $50! 

You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  2400  NW  80th  St  #148,  Seattle,  WA  98117 
Or  call  206-246-1022  and  use  your  Visa  or  MasterCard 
Or  visit  PLN’s  website  at  http://prisonlegalnews.org,  and  donate  with  your  Visa  or  MasterCard 


Remember!  PLN  is  a 501(c)(3)  non-profit  corporation,  so  your  donation  may  be  tax  deductible 
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Translation:  Same  as  three  above. 

6.  The  Department  ’s  budget  should  be  more 
closely  aligned  with  its  mission  and  priori- 
ties. This  will  enhance  public  safety  in  a 
fiscally  responsible  manner. 

Translation:  Close  unnecessary  maximum 
and  medium  security  prisons  and  open  badly 
needed  minimum  security  and  prerelease  fa- 
cilities. Also,  spend  some  real  money  on 
education  and  work  programs. 

7.  The  Commonwealth  must  view  reducing 
the  rate  of  re-offense  by  returning  prisoners 
as  one  of  its  highest  public  safety  priorities. 

Translation:  A key  measure  of  the  success 
of  any  prison  system  is  what  prisoners  do 
after  they  are  released. 

8.  The  Department  should  adopt  a compre- 
hensive reentry  strategy  including  risk 
assessment,  proven  programs,  “step-down,  ” 
and  supervised  release. 

Translation:  Figure  out  who  should  be  in 
minimum,  pre-release,  and  work-release  pro- 
grams, as  well  as  on  parole,  and  put  them 


there,  rather  than  warehousing  them  in  an 
eight  by  ten  cell  until  their  ultimate  release 
date. 

9.  The  Department  should  hold  prisoners 
more  accountable  for  participation  in  pro- 
ductive activities  designed  to  reduce  the  risk 
the  likelihood  that  they  will  re-offend. 

Comment:  Obviously  a two-edged  sword, 
but  it  at  least  implies  the  existence  of  “pro- 
ductive activities”  in  which  prisoners  who 
are  so  inclined  may  participate. 

10.  The  Commonwealth  and  the  Department 
should  revise  sentencing  laws  and  DOC 
policies  that  create  barriers  to  appropriate 
classification,  programming,  and  “step- 
down.  ” 

Translation:  End  mandatory  sentencing, 
which  hamstrings  the  DOC’s  ability  to  place 
prisoners  in  minimum  security,  pre-release, 
and  community  release  programs,  and  also  pre- 
cludes parole  for  the  affected  individuals. 

11.  The  Commonwealth  should  establish  a 
presumption  that  DOC  prisoners  who  are 
released  are  subject  to  ongoing  monitoring 
and  supervision. 


Translation:  It  is  unclear  what  this  will  end 
up  meaning.  There  is  tension  between  those 
who  want  this  to  amount  to  tacking  addi- 
tional supervision  onto  existing  sentence 
laws  (in  effect  lengthening  sentences)  and 
those  who  want  it  to  mean,  in  effect,  pre- 
sumptive parole.  [Editor’s  Note:  The  trend, 
nationally,  has  been  for  the  former  where 
prisoners  serve  their  maximum  sentence, 
then  have  a few  years  of  “ supervision”  af- 
terwards, the  worst  of  both  worlds .] 

12.  There  should  be  a dedicated  external  re- 
view of  prisoner  health  and  mental  health 
services. 

Translation:  There  needs  to  be  a commis- 
sion like  the  Harshbarger  Commission,  but 
equipped  with  the  necessary  medical  exper- 
tise, to  review  the  health  care  and  mental 
health  care  services  of  the  DOC. 

13.  There  should  be  a dedicated  external  re- 
view of  issues  pertaining  to  female  prisoners 
in  the  Department’s  custody. 

Translation:  Among  the  immediate  assign- 
ments very  dubious  of  any  DOC  oversight 
commission  must  be  addressing  the  fact  that 
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MA  DOC  Scandal  (Contd) 

the  sole  women’s  prison  in  Massachusetts  is 
disastrously  overcrowded,  and  short  on  pro- 
grams and  activities  that  could  help  women 
get  their  lives  together  before  and  after  re- 
lease. Plus,  women  prisoners  should  not  be 
sexually  abused  or  raped  by  guards. 

14.  The  Department  should  ensure  that  poli- 
cies and  procedures,  including  those  related 
to  prisoner  classification,  discipline,  and 
grievances,  are  transparent,  well-communi- 
cated, have  specified  appeals  processes,  and 
are  implemented  by  staff  who  are  appropri- 
ately selected,  trained,  and  supen’ised. 

Translation:  The  DOC’s  classification,  dis- 
cipline, and  grievance  regulations  need  to  be 
rewritten  so  that  they  work  as  intended  and 
are  not  subject  to  abusive  manipulation  of 
the  type  directed  against  John  Geoghan.  Spe- 
cifically, classification  must  be  centrally 
administered,  so  that  classification  decisions 
are  not  subject  to  “overrides”  and  the  kind 
of  blatant  malfeasance  that  sent  John 
Geoghan  to  his  death.  Idiotic  practices  such 
as  the  review  of  classification  appeals  by  the 
same  person  who  rendered  the  decision  be- 
ing appealed  must  end. 

75.  The  Department  should  ensure  that  poli- 
cies and  procedures  are  properly  implemented 
through  oversight  and  accountability  sys- 
tems, including  an  independent  investigative 
authority,  data  management,  and  unit  man- 
agement. 

Translation:  Prisoner  complaints  against 
staff  must  be  professionally  investigated. 
Not  by  the  guard’s  cousin  or  brother-in  law, 
and  by  a office  of  investigations  operated 
out  of  DOC  central  headquarters,  not  from 
scattered  offices  in  the  prisons  where  the 


complaints  originate.  Management  systems 
should  show  top  management  statistics 
such  as  the  number  of  disciplinary  reports 
written  in  each  unit,  by  each  guard,  and 
against  which  prisoners,  and  management 
should  review  those  reports,  so  that  per- 
sonal vendettas  such  as  that  conducted 
against  John  Geoghan  can  be  identified  and 
appropriate  staff  counseling  or  disciplin- 
ary action  can  be  provided  or  taken,  as  the 
case  warrants. 

16.  The  Department  should  conduct  a sys- 
tem-wide facility  review  to  ensure  that  its 
physical  plant  is  consistent  with  the  secu- 
rity needs  of  staff  and  the  prisoner 
population,  and  the  Department’s  mission. 

Translation:  Close  unneeded  maximum  se- 
curity prisons  and  open  badly  needed 
minimum  and  pre-release  facilities. 

1 7.  The  Department  should  adequately  pro- 
tect and  care  for  prisoners  in  protective 
custody. 

Translation:  Do  not  house  predators  with 
prey.  Place  staff  in  protective  custody  units 
who  are  capable  of  behaving  in  a profes- 
sional manner  towards  prisoners  who  are 
housed  there. 

18.  The  Department  should  increase  the  lin- 
guistic diversity  and  cultural  competence 
of  its  workforce. 

Comment:  The  prisoner  population  in  the 
Massachusetts  DOC  is  more  than  fifty  per- 
cent Black  and  Hispanic,  although  Blacks 
comprise  about  5%,  and  Hispanics,  7%,  of 
the  state’s  population.  Some  day,  America 
may  look  at  itself  in  the  mirror  and  reject 
this  way  of  running  a “justice”  system.  In 
the  meantime,  provide  prison  staff  who  at 
least  have  a clue. 


As  of  October,  2004  there  have  been  de- 
velopments other  than  the  issuance  of  reports. 
The  former  superintendent  at  MCI-Concord 
(the  individual  who  directed  that  the  classifi- 
cation board  be  overridden  to  send  John 
Geoghan  to  SBCC)  is  now  a former  superin- 
tendent. The  two  guards  who  continually 
harassed  John  Geoghan  at  MCI-Concord  are 
no  longer  working  in  the  protective  custody 
unit.  The  Commissioner  of  Correction  at  the 
time  of  Geoghan’ s murder,  Michael  Maloney, 
was  unceremoniously  and  quite  publicly 
canned,  and  is  now  a bureaucrat  for  the  Nor- 
folk County  Jail.  More  important,  his 
replacement  is  a determined  woman  who  sees 
the  need  for  many  of  the  changes  recom- 
mended by  the  Harshbarger  Commission  and 
has  a plan  for  achieving  at  least  some  of  them. 
Moreover,  she  has  the  support  of  the 
Governor’s  people  in  the  state’s  executive 
office  building  on  Beacon  Hill.  A bill  to  cre- 
ate an  Inspector  General  of  Prisons,  proposed 
by  the  same  Senator  Barrios  who  served  on 
the  Harshbarger  Commission,  will  be  filed 
next  year  in  the  legislature,  and  there  is  some 
chance  that  the  Governor  will  sign  it.  The 
Department  of  Correction  is  re-writing  its 
classification  regulations.  And,  Governor 
Romney  has  just  signed  an  executive  order 
extending  the  life  of  the  Harshbarger  Com- 
mission for  a couple  of  years,  and  giving  it 
some  money  taken  from  the  budget  of  the 
DOC  to  fund  continuation  of  its  work. 

On  the  other  hand,  my  office  accepts  col- 
lect calls  from  Massachusetts  prisoners  each 
Monday  afternoon  for  three  hours.  The  law- 
yers take  turns  each  week  on  the  phones.  Last 
Monday  it  was  my  turn,  and  during  the  course 
of  the  afternoon  I spoke  to  two  men  who  had 
gotten  jammed  up  with  trivial  disciplinary 
reports  from  guards  who  didn’t  like  them.  As 
a result,  one  man  lost  his  minimum  security 
placement  and  job,  and  the  other  lost  his  pa- 
role. At  the  bottom  of  the  pile,  nothing,  yet, 
has  really  changed. 

For  an  American  jurisdiction,  Massachu- 
setts is  old.  The  aisles  of  the  State  House  Library 
are  full  of  dusty  reports  of  committees  and  com- 
missions extending  back  two  hundred  years. 
Many  of  those  reports,  prepared  by  the  experts 
of  their  day,  probably  contain  good  ideas  that 
were  never  implemented  by  law  or  by  practice. 
John  Geoghan’s  sad  end  has  resulted  in  real  light 
being  cast  into  the  dark  comers  of  the  prison 
system.  It  remains  to  be  seen  whether  the  state’s 
political  leadership  has  the  will  to  act  on  what 
that  light  revealed.  (FI 

[Peter  Costanza  is  a staff  attorney  with  Mas- 
sachusetts Correctional  Legal  Services  in 
Boston,  Massachusetts .] 


I Need  Love  Too,  Website  Update 

We  have  been  working  very  hard  to  get  the  site  up  and  running  but  we  have  had  a lot  of 
problems  in  web  development.  We  continue  to  move  forth  and  we  thank  all  of  you  who  have 
been  very  patient.  The  amount  of  application  requests  has  been  enormous  and,  we  are  sitting  on 
stacks  of  mail.  In  order  for  us  to  catch  up  we  will  have  to  stop  sending  out  app’s  until  1/15/05. 
The  main  factor  for  this  decision  is  to  concentrate  all  of  our  time  and  effort  to  complete  the 
website,  and  also  to  finish  processing  all  the  profiles  that  have  been  submitted.  We  are  busy 
loading  profiles  and  keep  in  mind  that  if  you  would  like  a response  or  your  pictures  back  then 
you  need  to  submit  a SASE;  otherwise  pictures  will  be  kept  in  your  files;  we  can't  afford  the 
postage  costs  any  longer.  We  thank  all  of  you  who  have  submitted  SASE’s  and  all  of  those 
who  have  donated  stamps,  thank  you. . . We  are  also  happy  to  announce  that  we  are  working  on 
making  a section  on  our  site  that  will  be  dedicated  to  legal  ads,  and  another  section  that  will 
display  hobby  work,  the  details  are  still  being  worked  out  but  the  app.  will  be  available 
12/1/04.  We  are  offering  affordable  rates  and  even  a trial  run;  send  a SASE  for 
more  info  — Xicano  Enterprises,  P.  O.  Box  1385,  Freedom,  Ca.  95019 
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Know  Your  Disciplinary  Rights! 


The  Disciplinary  Self-Help  Litigation  Manual 
is  the  only  manual  of  its  kind.  It  covers  all  aspects 
of  the  disciplinary  process,  including  a detailed 
discussion  of  the  draconian  changes  made  in 
these  procedures  by  the  United  States  Supreme 
Court  in  Heck  v.  Humphrey, Edwards  v.  Balisok, 
and  Sandin  v.  Connor. 

The  DSHLM  discusses  how  prisoners  should 
prepare  for  and  conduct  a disciplinary  hearing. 
The  Manual  provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary  punishment 
created  an  "atypical  and  significant  hardship" 
requiring  federal  Due  Process  protections  at  the 
disciplinary  hearing.  The  DSHLM  discusses 
what  federal  Due  Process  procedures  prison 
officials  were  required  to  provide  at  the 
disciplinary  hearing  if  the  punishment  imposed 
an  "atypical  and  significant  hardship"  on  the 
prisoner.  The  Manual  sets  forth  the  steps 
prisoners  must  take  to  preserve  a disciplinary 
guilty  finding  for  administrative  appeal  and  court 
litigation.  The  DSHLM  provides  a state-by-state 
discussion  of  the  rights  prisoners  have  in  a 
particular  state,  and  discusses  the  procedural 
aspect  of  litigating  a disciplinary  guilty  finding 
in  state  court. 

Each  chapter  cites  to  hundreds  of  cases  to 
support  the  substantive  and  procedural  right  that 
are  discussed  in  the  Manual.  Based  upon  these 
discussions  and  cases  cited,  the  DSHLM  can 
assist  the  prisoner  in  preparing  pleadings  for 
filing  a challenge  to  a disciplinary  guilty  finding. 


Daniel  E.  Manville 

Co-Author  of  the  “Prisoner’s 
Self-Help  Litigation  Manual” 
3rd  Edition 

Brings  you: 


Disciplinary 
Self-Help 
Litigation  Manual 

First  Edition 

Daniel  E.  Manville 


Daniel  E.  Manville,  P.C.,  Publisher 


Sold  only  in  paperback 
Approx.  350  pages 


Prisoner  Price  - $34.95  (including  shipping) 
Non-Prisoner  Price  - $64.95  (including  shipping) 


Print  Clearly: 

Name: 


Address:  

City:  State:  Zip:  

Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 

P.O.  Box  20321 
Ferndale,  Ml.  48220 

Phone  - (248)  341-1201  Fax  - (248)  341-1204  Email-DSHLM@comcast.net 
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From  the  Editor 

by  Paul  Wright 


As  this  issue  of  PLN  goes  to  press 
he  2004  presidential  election  is 
over.  Regardless  of  who  won,  the  need  for 
PLN  and  the  news  and  work  we  do  will  re- 
main and  undoubtedly  increase  given  that 
both  major  party  presidential  candidates 
promise  more  repression  and  police  power. 

We  need  reader  support  to  continue  our 
work.  From  September  15,  2004,  through 
January  15, 2005,  we  have  a matching  grant 
campaign  where  a PLN  donor  will  match  all 
donations  and  grants  made  to  PLN,  dollar 
for  dollar  if  made  by  non  prisoners  and  two 
dollars  per  dollar  donated  if  made  by  pris- 
oners. We  are  still  very  short  of  our  goal;  if 
you  have  not  yet  donated  please  do  so  now. 
You  can  also  consider  making  monthly  do- 
nations via  credit  card  and  prisoners  are 
welcome  to  donate  new,  unused  stamps  or 
embossed  envelopes.  Don’t  wait  until  the  last 
minute  to  donate!  To  receive  the  full  $25,000 
matching  grant,  readers  must  donate  that 
amount. 

In  addition  to  publishing  this  magazine 
each  month,  PLN’s  other  projects  include  in- 
vestigative  journalism  to  research  and 
disseminate  stories  on  prisons  and  jails  that 
otherwise  would  not  be  published.  This  in- 
cludes working  with  other  publications  and 
organizations  to  leverage  PLN’s  resources 
and  raise  as  much  public  awareness  as  pos- 
sible on  the  topics.  PLN  is  also  a resource 
for  both  journalists  and  activists  who  desire 
more  information  on  the  criminal  justice  sys- 
tem. Each  week  PLN  fields  at  least  a half 
dozen  calls  from  media  groups.  In  addition 
to  pointing  journalists  to  story  sources,  I ap- 
pear on  one  or  two  radio  shows  each  week 
offering  commentary  and  information  on 
prison  and  jail  issues  and  I am  also  quoted 


in  news  stories  on  a regular  basis.  This  is 
part  of  PLN’s  public  education  mission. 

PLN’s  censorship  and  public  records 
litigation  has,  unfortunately,  become  an  in- 
tegral part  of  the  work  PLN  does  since 
prison  officials  around  the  country  have  at- 
tempted to  censor  PLN  to  prevent  prisoners 
from  reading  it. 

Through  our  book  distribution  we  bring 
our  readers,  especially  prisoners,  a wide  se- 
lection of  self  help  books  designed  to  educate 
prisoners  to  be  able  to  assert  their  rights  in  a 
meaningful  manner.  We  also  offer  books  that 
give  histories  and  radical  critiques  of  the 
criminal  justice  system  to  allow  a better  un- 
derstanding of  the  political  struggle  required 
to  change  current  policies.  PLN  also  distrib- 
utes prisoner  resource  sheets  and  calendars 
to  prisoners  and  we  regularly  donate  extra 
copies  of  PLN  to  various  book  to  prisoner 
programs  around  the  country. 

All  of  this  requires  staff  time  which  in 
turn  requires  money  and  funding  to  make 
happen.  We  rely  on  reader  support  since 
subscription  and  advertising  income  only 
cover  a portion  of  the  money  required  to 
publish  PLN  and  undertake  the  various  ac- 
tivities we  carry  out  each  month.  PLN 
requires  an  additional  $50,000  for  2005  to 
meet  our  staffing  needs.  All  donations,  no 
matter  how  small,  are  helpful. 

For  our  prisoner  readers  who  have  ex- 
perienced censorship  problems,  please  let 
us  know  if  you  experience  any  difficulty 
receiving  PLN  or  the  books  we  distribute. 
While  mandated  by  the  Supreme  Court, 
prison  officials  rarely  notify  PLN  when  our 
books  or  magazine  are  censored.  If  you  re- 
ceive notice  that  any  of  our  materials  are 
censored,  please  send  PLN  a copy  of  the 
censorship  notice  and  any  appeals  and  re- 


LEGAL NOTICE 

INNOCENT  PROJECT 
OF  EXPRESS  LEGAL  SERVICES 
IS  ACCEPTING  CRIMINAL  CASES  FOR  REVIEW 

• Are  you  innocent  of  the  crime  for  which  you  were  convicted? 

• Were  you  rendered  ineffective  assistance  of  counsel  that 
resulted  in  being  convicted? 

If  you  answer  YES  to  either  of  the  above  questions, 
send  a SASE  for  an  assessment  form. 

EXPRESS  LEGAL  SERVICES 
Executive  Center 
1088  Bishop  Street,  Ste  903 
Honolulu,  HI  96813 

email:  innocencehawaii2002@yahoo.com 
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sponses  you  may  receive  from  prison  officials. 
This  information  is  necessary  for  PLN  to  pur- 
sue administrative  remedies  and  if  that  fails 
to  litigate  the  matter  in  court. 

At  the  end  of  October,  2004,  I attended 
the  National  Lawyers  Guild  convention  in  Bir- 
mingham, Alabama.  I am  also  the  NLG’s 
National  J ailhouse  Lawyer  Co- Vice  President. 
Birmingham  is  rich  in  the  history  of  the  civil 
rights  struggle  and  has  both  a museum  and  out- 
door park  dedicated  to  that  struggle.  Having  a 
civil  rights  museum  implies  that  a struggle  has 
come  and  gone  to  be  relegated  to  museums.  On 
the  contrary,  the  civil  rights  struggle  very  much 
continues.  The  civil  rights  museum  contains  a 
replica  of  the  jail  cell  where  Martin  Luther  King 
spent  the  night  in  the  early  1960s.  It  saddened 
me  to  realize  that  at  that  very  moment  Birming- 
ham prisoners  were  jammed  into  cells  under 
worse  conditions  than  those  that  existed  in 
1963.  But  even  more  saddening  was  wonder- 
ing how  many  people  think  that  the  abuses  and 
issues  of  the  early  1960’s  have  disappeared  or 
gone  away.  I would  say  the  struggle  remains 
except  that  the  repression  continues  in  new 
forms.  If  blacks  couldn’t  vote  then  due  to  poll 
taxes,  today  hundreds  of  thousands  of  Alabam- 
ans are  disenfranchised  due  to  felony 
convictions.  If  police  and  KKK  violence  were 
the  tools  of  social  control  used  in  the  1960’s, 
today  it  is  mass  imprisonment. 

The  keynote  speaker  at  the  NLG  conven- 
tion was  Bryan  Stevenson,  a lawyer  and  head 
of  the  Equal  Justice  Initiative  in  Montgom- 
ery, Alabama  whose  organization  represents 
indigent  prisoners  on  death  row  in  Alabama. 
Mr.  Stevenson  gave  an  inspiring  and  awesome 
speech  on  the  issues  and  struggles  that  face 
activists  everywhere  and  the  reminder  that  in- 
justice is  alive  and  well,  in  Alabama  and  the 
rest  of  the  United  States.  He  also  made  the 
point,  when  discussing  his  work  on  behalf  of 
condemned  prisoners,  that  people  should  be 
judged  as  being  more  than  the  worst  act  they 
may  have  committed  (or  in  the  case  of  the  in- 
nocent, that  they  have  been  accused  of 
committing). 

I was  also  on  a workshop  panel  on  prison 
litigation  which  focused  on  communication 
issues  such  as  censorship  and  telephone  ac- 
cess. The  panel  was  hosted  by  Angus  Love  of 
the  Pennsylvania  Institutional  Law  Project 
and  Rhonda  Brownstein  of  the  Southern  Pov- 
erty Law  Center  was  also  on  it. 

As  the  holiday  season  approaches,  con- 
sider giving  friends  and  family  gift 
subscriptions  to  PLN  or  ajf^ok  gift  from  PLN. 
Enjoy  this  issue  of  PLN  and  please  encour- 
age others  to  subscrilBrison  Legal  News 


$15  Million  Class  Settlement  In  Sacramento  Jail  Strip-Search  Suits 


The  Sacramento  California  Sheriff’s 
Department  agreed  to  a record  $ 1 5 
million  settlement  on  June  4, 2004  to  resolve 
federal  and  state  lawsuits  for  damages  and 
injunctive  relief  regarding  illegal  strip-search 
practices  at  the  Sacramento  County  Jail.  The 
suits  stemmed  from  a policy  of  mixing  felony 
and  misdemeanant  detainees  together  in  the 
county  jail,  and  then  subjecting  them  all  to 
the  strip-search  standards  legally  permitted 
only  for  violent  felony  detainees. 

Mary  Bull  and  six  other  protesters  were 
arrested  and  strip-searched  on  March  4, 
2000  after  peacefully  demonstrating 
against  state  Forestry  Board  policies.  As 
county  jail  misdemeanant  detainees,  they 
were  expressly  protected  from  strip 
searches  by  California  Penal  Code  § 4030. 
“This  practice  was  ruled  unconstitutional 
as  early  as  1984,  yet  there  seemed  to  be  no 
attempt  to  conform  to  the  law,”  said  plain- 
tiffs’ attorney  Mark  Merin.  “People  were 
stripped  naked  and  dehumanized  before  ar- 
raignment. It  was  standard  procedure.” 

Already  in  January  2003,  Sacramento 
County  Superior  Court  Judge  Thomas  M. 
Cecil  had  ruled  that  plaintiffs  were  statuto- 


rily entitled  to  awards  of  $1,000  each.  (See: 
Bull  v'.  County  of  Sacramento , Sacramento  Su- 
perior Court  No.  01ASO1545;  PLN,  Dec. 
2003,  p.  16.)  Merin  then  took  another  suit  to  U.S. 
District  Court  (E.D.  Calif.),  seeking  more  sweep- 
ing relief.  The  class  settlement  was  widened  to 
cover  an  estimated  16,000  prisoners  strip- 
searched  between  March  14, 2000  and  June  6, 
2003. 

Although  Chief  Deputy  for  Correctional 
Services  David  Lind  called  the  claims  “wild 
allegations,”  the  settlement  contains  a multi- 
tiered schedule  providing  for  payments  of  from 
$1,000  (statutory  minimum)  on  up.  Specified 
abusive  search  behavior  will  result  in  standard- 
ized awards:  $500  for  being  required  to  retract 
one’s  foreskin;  $500  for  being  subjected  to 
comments  by  deputies  about  the  size  of  one’s 
private  parts;  $500  for  having  to  remove  reli- 
gious undergarments;  $500  for  being  searched 
in  the  presence  of  the  opposite  sex;  $1,000  for 
being  touched  in  private  areas ; $ 1 ,000  if  men- 
struating at  time  of  search  [women  detainees 
were  stripped  of  their  sanitary  napkins  and  left 
to  bleed  with  others  having  to  stand  in  the 
blood] . Plaintiffs  younger  than  2 1 or  older  than 
60,  or  who  were  pregnant  when  searched,  will 


receive  up  to  $3,500.  Higher  awards  are  avail- 
able where  therapy  became  necessary.  The 
seven  original  plaintiffs  will  split  $410,000 
from  the  fund  of  $11.5  million  set  aside  for 
class  members.  However,  attorney  Merin  es- 
timated that  as  few  as  one  in  four  eligible 
claimants  might  seek  payment,  even  after  an 
attempt  to  reach  all  class  members  by  mailing 
claim  forms  and  by  advertising  in  newspapers. 
County  officials  could  not  remember  any  prior 
jail  related  settlement  that  exceeded  $850,000. 

$2  million  of  the  settlement  will  be  paid 
by  Sacramento  County;  the  balance  will  fall 
to  two  insurance  carriers.  $500,000  of  the 
total  settlement  is  reserved  for  administra- 
tive costs.  $3  million  of  the  $15  million  will 
be  paid  to  attorney  Merin,  who  is  also  repre- 
senting similarly  situated  detainees  in  federal 
lawsuits  against  San  Francisco  ( Bull  v.  City 
and  County  of  San  Francisco,  C01-1849 
CRB),  Marin  ( Chatoian  v.  County  of  Marin, 
C04-2790BZ),  and  San  Mateo  (California) 
counties,  as  well  as  in  Dade  County,  Florida. 
See:  Bull  v.  County  of  SacfQfoento,  Sacra- 
mento Superior  Court,  Case  No.  01 A501545. 

Additional  Sources:  Sacramento  Bee,  San 
Francisco  Daily  Journal. 


Learn  & Understand  the  Law 


Call  800-826-9228  OR  Write  for  a free  Catalog 


Blackstone 

Career  Institute 


P.O.  Box  899  • Emmaus,  PA  18049-0899 


Whether  or  not  you  are  interested  in  a Legal  Assistant/Paralegal 
career,  or  choose  to  take  this  course  for  personal  fulfillment,  the 
law  can  be  a powerful  influence  in  your  personal  life. 


■ Learn  Civil  & Criminal  Law 

■ Learn  Legal  Research 

■ 110  Years  of  Legal 
Training  Experience 

■ Study  in  your  spare  time 

■ Affordable  Tuition, 

Easy  Payment  Plan 


For  a Limited  Time... 


Receive 

Black's  Law 
Dictionary. 

(at  mid-point  of 
course  study.) 


Prison  Legal  News 


9 


November  2004 


Habeas  Hints 

by  Kent  Russell 


This  column  is  intended  to  provide 
“habeas  hints”  to  prisoners  who  are 
considering  or  handling  habeas  corpus  peti- 
tions as  their  own  attorneys  (“in  pro  per”). 
The  focus  of  the  column  is  habeas  corpus 
practice  under  the  AEDPA,  the  1996  habeas 
corpus  law  which  now  governs  habeas  cor- 
pus practice  throughout  the  U.S. 

EIGHT  SIMPLE  RULES  FOR  DRAFT- 
ING A HABEAS  CORPUS  PETITION 

I’ve  never  seen  the  TV  show,  Eight 
Simple  Rules  for  Dating  My  Teenage  Daugh- 
ter, but  I love  the  way  the  title  promises  to 
simplify  a daunting  task.  With  that  goal  in 
mind,  this  Habeas  Hints  column  presents 
eight  simple  rules  for  improving  the  quality 
of  your  habeas  corpus  petition. 

1.  Start  out  with  the  supporting  facts. 

Most  prisoner  petitions  I see  are  loaded 
with  case  citations  but  are  short  on  specific 
facts  which  would  persuade  the  reader  that 
the  petitioner  was  wrongly  convicted.  In  my 
judgment,  this  is  the  opposite  of  the  way  a 
petition  should  be  drafted.  The  main  purpose 
of  a habeas  corpus  petition  is  to  tell  the  judge 
why  your  case  is  one  of  the  very  few  that 
should  be  granted  habeas  relief  from  a con- 
viction and  sentence  that  have  already  been 
upheld  in  the  state  courts.  You  just  can’t  do 
this  by  citing  numerous  cases  which  had  fa- 
vorable outcomes  but  which  don’t  involve 
facts  exactly  like  your  own  case,  and  busy 
judges  tend  to  skip  over  extensive  case  cita- 
tions anyway  because  the  facts  in  the  cases 
are  almost  always  “distinguishable”  from  the 
precise  facts  presented  by  the  petition.  Thus, 
I believe  that  the  most  important  thing  to  do 
in  drafting  a habeas  petition  is  to  start  with  a 
solid,  specific  statement  of  facts  before  you 
ever  begin  to  do  any  extensive  legal  research. 
To  prepare  a persuasive  statement  of  facts, 
first  use  the  final  arguments  and  the  appel- 
late briefs  to  make  a list  of  the  “bad”  facts 
that  the  prosecution  relied  on  to  get  you  con- 


victed. Then  make  a list  of  the  “good”  facts 
you  can  prove  to  negate  or  rebut  each  of  the 
prosecution’s  “bad”  facts.  Your  “good  facts” 
list  will  contain  the  facts  you  will  want  to  be 
sure  to  allege  in  your  petition,  backed  up  by 
whatever  evidence  you  can  bring  to  bear  in 
your  supporting  Exhibits. 

2.  Keep  your  eye  on  the  (Supreme 
Court)  ball  when  citing  supporting  cases. 

Of  course,  all  habeas  corpus  petitions 
need  citations  to  the  case  law  which  supports 
the  claims  in  the  petitions.  However,  because 
the  AEDPA  provides  that  habeas  corpus 
claims  can  only  be  granted  if  based  on  deci- 
sions of  the  U.S.  Supreme  Court  (USSC), 
you  don’t  need  to  do  more  in  the  petition  than 
cite  at  least  one  favorable  USSC  case  for 
every  claim  in  the  petition.  To  tie  this  pro- 
cess into  Rule  #1,  once  you  have  your  “good” 
facts  lined  up,  figure  out  why  you  got  con- 
victed in  spite  of  them,  and  then  cite  the 
USSC  case  which  supports  the  resulting 
claim.  Here  are  some  common  examples:  If 
the  facts  weren’t  presented  at  all,  you’ve 
probably  got  a claim  based  on  the  ineffec- 
tive assistance  of  counsel  in  failing  to 
properly  investigate  the  case  and  prove  up 
those  facts  at  trial.  The  USSC  citation  for 
this  claim  is  Wiggins  v.  Smith,  123  S.Ct.  2527 
(2003).  If  your  attorney  legitimately  tried  to 
present  the  facts  but  the  judge  wouldn’t  al- 
low them  to  come  into  evidence,  consider  a 
claim  based  on  denial  of  the  right  to  present 
a defense.  For  this  claim,  cite  Chambers  v. 
Mississippi,  410  U.S.  284  (1973).  If  you 
have  discovered  facts  since  the  trial  that  were 
concealed  by  the  State  during  the  discovery 
phase  of  the  case,  you’ve  got  a potential 
claim  based  on  violation  of  the  State’s  obli- 
gation to  provide  evidence  favorable  to  the 
defense.  Cite  Brady  v.  Maryland,  373  U.S. 
83  ( 1963).  Of  course,  you  can  cite  other  cases 
besides  USSC  authority  if  you  want  (circuit 
cases  are  considered  “persuasive”  authority 
if  consistent  with  USSC  decisions),  but  as 
these  examples  show,  finding  a USSC  case 
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to  support  your  claim  is  straightforward,  and 
there’s  no  need  to  delay  or  clutter  up  the 
drafting  of  the  petition  with  citations  to  cases 
from  other  jurisdictions.  Also,  keep  in  mind 
that  the  petition  merely  points  the  court  to 
the  key  cases  on  which  your  habeas  corpus 
claims  are  based.  You  will  have  an  opportu- 
nity to  cite  additional  authorities  in  state 
court  if  the  court  orders  informal  briefing, 
or  in  federal  court  when  you  file  your 
Traverse. 

3.  Mine  the  gold  from  the  direct  ap- 
peal. 

A competent  appellate  lawyer  will  re- 
search and  present  the  best  legal  arguments 
you  have  on  your  direct  (first)  appeal.  Most 
legal  claims  can  be  framed,  not  only  as  state 
law  arguments,  but  also  in  terms  of  the  de- 
nial of  a federal  constitutional  right,  which 
is  required  for  habeas  corpus  claims.  Stating 
a legal  claim  as  one  based  on  the  federal  Con- 
stitution is  called  “federalizing”  the  claim. 
Most  good  appellate  lawyers  will  do  this  on 
the  direct  appeal  by  making  sure  that  the 
strongest  claims  are  federalized  and  pre- 
sented to  the  state’s  highest  court.  (In 
California,  this  is  done  in  the  Petition  for 
Review  which  must  be  filed  within  40  days 
of  the  date  the  appeal  is  denied.)  Thus,  one 
of  the  most  important  things  to  do  in  draft- 
ing your  habeas  corpus  petition  is  to  focus 
on  the  Petition  for  Review  (or  similar  docu- 
ment in  other  states)  and  see  whether  the 
claim(s)  which  you  consider  most  persua- 
sive were  also  federalized.  If  so,  those  claims 
are  “ripe”  and  ready  to  be  included  in  a fed- 
eral habeas  corpus  petition.  Alternatively,  if 
a claim  is  persuasive  but  hasn’t  been  feder- 
alized, then  you  should  bring  it  first  in  a state 
habeas  corpus  petition,  properly  supported  by 
USSC  authority,  and  presented  to  the  state’s 
highest  court  - when  denied  there,  the  claim 
will  be  ripe  for  presentation  on  federal  habeas 
corpus.  I call  this  process  “mining  the  gold” 
from  the  direct  appeal,  because  it  often  pro- 
vides you  with  a rich  and  valuable  source  of 
potential  claims  for  federal  habeas  corpus  that 
have  already  been  briefed  in  state  court. 

4.  Take  your  best  shot(s). 

Almost  all  judges  have  little  patience  for 
habeas  corpus  to  begin  with,  and  the  windier 
and  more  convoluted  a petition  becomes,  the 
more  likely  it  is  that  this  limited  judicial  pa- 
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tience  will  run  out.  Furthermore,  as  a practi- 
cal matter,  no  petitioner  ever  wins  on  more 
than  one  habeas  corpus  claim  at  a time  any- 
way. Because  of  these  realities,  prisoners 
who  think  that  the  best  habeas  corpus  peti- 
tion is  the  one  which  contains  the  most 
claims  are  sorely  misguided.  Rather,  quality 
counts  way  more  than  quantity  on  habeas 
corpus,  and  petitions  that  are  loaded  with 
dead  weight  usually  wind  up  dead  in  the 
water.  Therefore,  if  you  can  winnow  your 
claims  down  to  no  more  than  the  two  or  three 
best  ones,  do  so,  and  thereby  give  yourself 
the  best  chance  that  the  court  will  give  your 
best  claims  the  focused  attention  they  de- 
serve. 

5.  Obtain  and  obey  the  local  rules. 

Imagine  a football  player  who  knocks 
himself  out  learning  to  run  or  catch  a pass, 
but  who  doesn’t  bother  to  learn  the  basic 
rules  of  football.  Such  a player  may  develop 
good  running  or  passing  skills,  but  the  player 
is  almost  certain  to  make  critical  mistakes 
during  game-time.  It’s  no  less  foolish  to 
knock  yourself  out  drafting  a habeas  corpus 
petition  without  making  sure  that  the  peti- 
tion complies  with  the  local  court  rules. 
Before  drafting  a habeas  corpus  petition,  or- 
der the  local  rules  from  the  court  by  mail  or 
have  a family  member  obtain  them  on-line 
and  provide  them  to  you.  The  rules  which 
are  most  important  in  fding  the  petition  are 
those  which  require  the  use  of  the  court-ap- 
proved form,  which  varies  from  court  to 
court;  service  of  a copy  of  the  petition  on 
your  opponent;  payment  of  any  required  fee 
($5  for  a federal  habeas  corpus  petition);  and 
the  rule  which  limits  any  supporting  points 
and  authorities  to  25  pages  in  length. 

6.  Don’t  be  late. 

No  matter  how  persuasive  a habeas  cor- 
pus petition  might  be,  if  it’s  filed  after  the 
statute  of  limitations  runs,  it’s  probably  go- 
ing to  the  habeas  graveyard.  The  AEDPA 
statute  of  limitations  runs  one  year  after  the 
conviction  becomes  final  on  direct  appeal, 
and  in  most  jurisdictions  “finality”  occurs 
90  days  after  the  state’s  highest  court  denies 
review  on  the  direct  appeal.  State  habeas 
corpus  tolls  the  AEDPA  statute  of  limitations, 
but  only  if  the  state  habeas  corpus  petition  is 
filed  before  the  federal  statute  of  limitations 
has  run  out.  Because  the  statute  of  limita- 
tions is  so  critical,  the  first  thing  to  do  before 
you  even  start  working  on  a habeas  corpus 
petition  is  to  determine  the  AEDPA  statute 
of  limitations  date,  calendar  it,  and  make  sure 


that  your  work  schedule  will  allow  you  to 
do  whatever  you  have  to  do  in  order  to  file 
your  petition  in  time.  If  you’re  filing  a fed- 
eral habeas  corpus  petition  you  only  need  to 
make  sure  that  the  petition  is  provided  to  the 
prison  staff  for  mailing  before  the  statute  of 
limitations  date  runs.  However,  if  you’re  fil- 
ing a state  habeas  corpus  petition,  you  will 
also  need  to  leave  yourself  enough  extra  time 
at  the  back  end  to  allow  for  the  time  you  will 
need  to  file  in  federal  court  after  your  state 
habeas  corpus  petition  has  been  denied  by 
the  state’s  highest  court. 

7.  Use  Exhibits  wisely  and  well. 

Exhibits  are  essential  to  a successful 
habeas  corpus  petition.  However,  the  Exhib- 
its should  be  chosen  with  care  and  presented 
in  a way  that  will  have  the  most  impact.  The 
most  important  exhibits  are  declarations  by 
witnesses  and/or  experts  which  add  impor- 
tant factual  information  to  the  court  record 
which  isn’t  already  there.  Least  important  are 
bulky  excerpts  from  the  trial  transcript, 
which  do  little  more  than  duplicate  the  record 
that  already  exists,  and  which  will  often 
cause  the  court  to  start  leafing  through  the 
Exhibits  quickly  rather  than  concentrating 
on  the  those  key  documents  that  the  petitioner 
really  wants  the  judge  to  consider.  Therefore: 
(a)  When  you  present  your  Exhibits,  lead  off 
with  any  expert  witness  declarations,  test 
results,  and  any  documents  that  were  not 
presented  at  trial;  next  present  any  declara- 
tions from  non-expert  witnesses;  and  finish 
up  with  any  transcript  excerpts,  (b)  When 
presenting  transcript  excerpts,  rather  than 
presenting  large  blocks  of  testimony,  repro- 
duce only  the  most  important  pages  of 
transcript  that  you  want  to  call  attention  to, 
and  highlight  or  underline  the  most  critical 
portions,  (c)  Number  all  the  pages  of  the  Ex- 
hibits consecutively,  and  make  up  an  Index 
To  Exhibits  that  you  place  at  the  front  of  the 
Exhibits.  The  Index  should  include  columns 
showing  the  title  of  the  document,  the  page 
number(s)  at  which  the  document  appears, 
and  the  habeas  claim  to  which  the  Exhibit 
pertains. 

8.  Back  up  all  your  IAC  claims  with 
a showing  of  “prejudice”. 

Ineffective  assistance  of  counsel  (IAC) 
claims  are  especially  appropriate  for  habeas 
corpus  because,  by  definition,  they  are  based 
on  matters  outside  the  appellate  record,  and 
will  be  heard  and  determined  for  the  first  time 
when  you  bring  them  on  habeas  corpus.  Nev- 
ertheless, precisely  because  IAC  claims  are 


so  common  on  habeas  corpus,  judges  quickly 
grow  tired  of  them,  especially  when  they 
degenerate  into  a laundry  list  of  every  criti- 
cism of  the  lawyer’s  performance  that  the 
prisoner  can  possibly  think  of.  This  kind  of 
“sour  grapes”  approach  ignores  the  principle 
that,  for  an  IAC  claim  to  succeed,  the  peti- 
tioner has  to  show  not  only  “deficient 
performance”  by  the  lawyer,  but  also  “preju- 
dice” - i.e.,  that  the  mistakes  which  the 
lawyer  made  changed  the  outcome  of  the 
trial.  The  best  way  to  take  on  the  challenge 
of  showing  prejudice  on  an  IAC  claim  is  to 
use  the  Exhibits  to  provide  a “cure”  for  ev- 
ery “ailment”  in  the  attorney’s  performance. 
For  example,  if  the  prisoner  claims  the  law- 
yer was  deficient  in  failing  to  call  a witness 
for  the  defense,  the  Exhibits  should  contain 
a sworn  declaration  from  that  witness  which 
summarizes  the  testimony  that  would  have 
been  given  had  that  witness  been  called  at 
trial.  If  the  IAC  claim  is  that  the  lawyer  failed 
to  call  an  expert  to  contradict  the 
prosecution’s  forensic  evidence,  the  Exhib- 
its should  include  an  expert  witness 
declaration  from  a newly -retained  expert 
which  explains  how  the  prosecution’s  evi- 
dence was  flawed  and  how  the  expert  could 
have  demonstrated  that  to  the  jury  if  called 
as  a witness  at  the  trial.  Bottom  line:  Back 
up  every  IAC  complaint  with  a specific 
showing  as  to  how  a competent  attorney 
would  have  overcome  the  trial  lpfyer’s  de- 
ficient performance. 

Kent  Russell  specializes  in  habeas  corpus 
and  § 2255  motions.  He  is  the  author  of  the 
California  Habeas  Handbook  (4-  Edition: 
2003 ),  which  explains  habeas  corpus  and 
the  AEDPA.  The  book  can  be  purchased  with 
a check  or  money  order  for  $29  ( complete, 
includes  1st  class  postage,  no  order  form 
needed),  directly  from  the  Law  Offices  of 
Russell  and  Russell,  2299  Sutter  Street,  San 
Francisco,  CA  94115. 
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Study  Shows  Boot  Camps  are  a Failure 


A June  2003  study  published  by  the 
National  Institute  of  Justice  (NIJ), 
a division  of  the  U.S.  Department  of  Justice, 
shows  that  boot  camps  are  failures  in  reduc- 
ing recidivism  and  prison  populations. 

In  the  late  1980s  and  early  1990s,  law- 
makers throughout  the  United  States  pushed 
boot  camps  as  a means  of  reducing  recidivism, 
prison  populations,  and  operating  costs  while 
at  the  same  time  getting  tough  on  criminals. 
By  1995,  there  were  75  adult  boot  camps,  30 
juvenile  boot  camps,  and  18  local  jail  boot 
camps  operating  in  various  State  and  local  ju- 
risdictions throughout  the  United  States.  As 
the  name  implies,  prison  boot  camps  are  de- 
tention facilities  that  use  in-your-face 
military-style  training  to  correct  offender  be- 
havior. These  camps  force  vigorous  physical 
exercise,  drill  and  ceremony,  manual  labor,  and 
other  physical  exercises  on  prisoners  leaving 
them  little  free  time.  Strict  rules  and  intense 
verbal  tactics  designed  to  break  prisoners’  wills 
combined  with  the  military-style  training  were 
thought  to  lead  to  improved  behavior  and  atti- 
tudes and,  consequendy,  reduced  recidivism.  To 
reduce  prison  populations,  boot  camp  prisoners 
were  given  shorter  sentences  in  exchange  for  suc- 
cessful completion  of  the  program. 


The  NIJ  study,  led  by  Dale  G.  Parent, 
ran  from  1988  to  1997.  The  key  findings 
of  this  study  were  that: 

1.  Boot  camps  generally  produced 
short — term  positive  changes  in  “the  at- 
titudes, perceptions,  behaviors  and  skills” 
of  boot  camp  prisoners;  but, 

2.  “With  limited  exceptions,  these 
positive  changes  did  not  translate  into  re- 
duced recidivism[;]”  and 

3.  Boot  camps  achieved  only  small  rela- 
tive reductions  in  prison  populations  and 
operating  costs,  and  then  only  “under  a nar- 
row set  of  conditions.”  Three  factors  were 
identified  as  contributing  to  the  failures  of 
boot  camps.  These  factors  were: 

a.  Mandated  early  releases  from 
prison  made  boot  camps  unnecessary 
as  a means  of  reducing  prison  popula- 
tions because  these  mandated 
reductions  offset  the  need  for  the  short- 
ened boot  camp  sentence; 

b.  There  was  no  standard  boot  camp 
model;  and, 

c.  There  was  no  post — release  pro- 
gramming to  prepare  prisoners  for 
returning  to  Society,  resulting  in  high 
rates  of  recidivism. 


The  report  noted  particularly  the  conflict 
between  shorter  sentences,  intended  to  reduce 
prison  populations,  and  the  lack  of  program- 
ming designed  to  reduce  recidivism.  The 
90 — 120  day  boot  camp  sentence  had  the  ef- 
fect of  reducing  relative  prison  populations 
but  created  high  recidivism  rates.  When  pro- 
gramming was  added  to  address  prisoners’ 
needs,  recidivism  rates  dropped,  but  the  length 
of  stay  increased,  offsetting  the  prison  popu- 
lation reductions.  The  report  also  observed 
that  the  differing  offending  histories  and  pro- 
gramming needs  of  female  prisoners  compared 
to  male  prisoners  made  boot  camps  even  less 
successful  for  female  prisoners  than  for  male 
prisoners. 

The  report  offered  several  conclusions 
from  the  boot  camp  study.  Particularly,  the 
report  found  that  reduced  idleness  made  boot 
camps  safer  than  the  typical  prison  and  that 
increased  programming  reduced  recidivism. 

The  report  is  titled  Correctional  Boot 
Camps:  Lessons  from  a Decade  of  Research. 
It  is  report  number  NCJ  197018.  It  can  be 
downloaded  from  the  NIJ  website  (http:// 
www.ojp.usdoj.gov/nij).  One  copy  of  the  re- 
port is  free  by  writing  NCJRS,  Post  Office 
Box  6000,  Rockville,  Maryland  20849(^)00. 


Wrongfully  Convicted  Pennsylvania  Prisoner  Settles 
for  $2.3  Million;  Forensics  Expert  Fired 


A wrongfully  convicted  ex-prisoner 
who  spent  15-years  in  a Pennsyl- 
vania prison  got  modest  compensation  from 
the  government  that  imprisoned  him  by  win- 
ning a $2.3  million  settlement  in  the  lawsuits 
he  filed.  In  Washington  state,  a forensic  sci- 
entist was  fired  after  his  unprofessional 
testimony  led  to  the  wrongful  conviction  of 
two  Montana  men  and  imprisonment  for  a 
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combined  total  of  28  years  for  a rape  they 
didn’t  commit. 

On  March  22,  2004,  Bruce  Godschalk, 
settled  his  lawsuit  against  Upper  Merion, 
Pennsylvania,  detectives  for  $1.6  million.  He 
had  previously  accepted  a settlement  of 
$740,000  from  Montgomeiy  County  in  the  same 
suit.  All  of  the  money  is  covered  by  insurance 
Policies  held  by  the  city  and  county. 

Acting  on  a tip  from  Godschalk’s  sis- 
ter, Detectives  Bruce  Saville  and  Michael 
Karcewski  arrested  Godschalk  in  1986 
and,  according  to  Godschalk,  used  “trick- 
ery and  deceit”  to  coerce  a confession  to 
two  rapes.  He  was  then  convicted  and  sen- 
tenced to  up  to  20  years  in  prison.  After 
the  state  refused  Godschalk’s  request  for 
DNA  testing,  a federal  judge  ordered  test- 
ing in  November,  2001.  This  led  to  his 
release  on  February  14,  2002.  [See  July 
2003,  PLN  for  more  details.] 

“We  still  don’t  think  we  did  anything 
wrong,”  said  Montgomery  County  Solici- 
tor Joseph.  J.  Pizonka.  “But  we  got  to 
thinking.  He  spent  15  years  of  his  life  in 
prison.  What  is  that  worth” 


On  March  23,  2004,  The  Washington 
State  Patrol  fired  Forensic  Scientist  III  Arnold 
Melnikoff  citing  unprofessional  testimony  he 
gave  in  1990  in  Montana.  Montana  prisoners 
Paul  Kordonowy  and  Jimmy  Ray  Bromgard 
were  exonerated  by  DNA  evidence  in  2003. 
Bromgard  had  spent  15  years  in  prison  for  the 
rape  of  an  8-year-old  girl.  Kordonowy  was 
convicted  of  rape  in  a January  1990  trial  in 
which  Melnikoff  testified  regarding  fiber  and 
hair  samples.  According  to  fiber  and  hair  ex- 
perts, there  were  “egregious  misstatements” 
in  Melnikoff’s  testimony  on  the  number  of 
hair  examinations  he  had  conducted  and  the 
statistical  comparisons  he  made. 

The  State  Patrol  found  misconduct  in- 
volving Melnikoff’s  testimony  and  statistical 
comparisons.  The  investigation  was  initiated 
by  a letter  from  the  New  York-based  Inno- 
cence Project  which  had  helped  Kordonowy 
obtain  the  DNA  testing.  Melnikoff’s  attorney 
claimed  that  the  investigation  was  flawed  and 
said  he  would  appeal  the  firing  to  the  state 
Personnel  Appeals  Board.  (PI 

Sources:  Seattle  Times;  philly.com. 
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Texas  Court  of  Criminal  Appeals  Clarifies 
Law  Crediting  “Street  Time” 

by  Matthew  T.  Clarke 


The  Texas  Court  of  Criminal  Appeals 
has  recently  clarified  the  meaning 
of  the  recent  statute  allowing  the  award  of 
parole  “street  time”  credits  for  prisoners  con- 
victed of  non-violent  crimes. 

Lucian  Lee  Spann  and  Andrew  Michael 
Marby  are  Texas  state  prisoners  who,  after 
having  their  paroles  revoked,  were  denied 
their  “street  time”  credits  under  § 508.283(c), 
Texas  Government  Code,  the  law  enacted  in 
2001  to  allow  the  limited  restoration  of 
“street  time”  credits  to  prisoners  convicted 
of  non-violent  offenses  who  had  successfully 
been  on  parole  for  more  time  than  the  re- 
maining portion  of  their  sentences.  Both  filed 
state  petitions  for  a writ  of  habeas  corpus  pur- 
suant to  Article  11.07,  Texas  Code  of 
Criminal  Procedure,  seeking  credit  for  “street 
time”  on  parole. 

The  problem  for  Spann  was  ambiguous 
wording  in  the  statute  which  allowed  the  “re- 
maining portion”  of  the  sentence  to  be 
calculated  as  either  the  entire  sentence  re- 
maining on  the  date  he  was  released  on  parole 
or  the  amount  remaining  on  that  date  minus 
the  time  actually  spent  on  parole.  The  Court 
of  Criminal  Appeals  held  that  to  interpret  the 
“remaining  portion”  as  all  the  time  remain- 
ing on  the  sentence  on  the  date  the  prisoner 
was  released  on  parole  would  lead  to  the 
absurd  result  that  prisoners  could  never  get 
credit  for  “street  time.”  This  was  clearly  con- 
trary to  the  intent  of  the  Legislature  in 


enacting  the  “street  credit”  statute.  There- 
fore, the  court  held  that  the  “remaining 
portion”  of  the  sentence  was  the  amount  of 
time  remaining  at  release  to  parole  minus 
the  time  actually  spent  on  parole  prior  to  the 
initiation  of  revocation  proceedings.  Thus, 
a prisoner  who  has  spent  more  time  on  pa- 
role than  is  left  on  the  sentence  will  be 
credited  with  street  time  provided  the  crime 
of  conviction  is  not  one  of  the  excluded  ones. 

Marby’s  problems  were  similar.  He  was 
convicted  of  burglary  of  a habitation  with 
commission  of  theft  in  1990,  before  the  en- 
actment date  of  the  “street  time”  restoration 
statute.  At  that  time,  this  was  a first-degree 
felony  under  § 30.02,  Texas  Penal  Code.  In 
1995,  the  Legislature  changed  § 30.02  to  re- 
duce burglary  of  a habitation  with  the 
commission  of  theft  to  a second-degree 
felony.  Later,  the  Legislature  changed  § 
508.149,  Texas  Government  Code,  to  ex- 
clude from  mandatory  release  any  violations 
of  § 30.02  that  are  first-degree  felonies.  In 
2001,  the  Legislature  referenced  § 508.169 
in  listing  the  violent  crimes  which  rendered 
a prisoner  whose  parole  was  revoked  ineli- 
gible for  “street  time”  credit. 

Marby  was  released  on  parole  after  serv- 
ing 1,147  days  of  his  10-year  (3,650-day) 
sentence.  This  left  2,503  days  remaining  on 
his  sentence  when  he  was  released  to  parole. 
Marby’s  parole  was  violated  after  1,707 
days.  However,  TDCJ  refused  to  grant  him 


mandatory  supervision  or  restore  his  “street 
time”  citing  the  current  version  of  § 508. 149. 
Thus,  Marby  was  being  denied  “street  time” 
credit  based  on  an  incorrect  application  of  a 
statute  passed  after  his  offense  was  commit- 
ted. 

The  court  held  that,  under  the  law  in 
effect  at  the  time  of  Marby’s  crime  (Article 
42.18,  Texas  Code  of  Criminal  Procedure, 
repealed  and  moved  to  § 508.149  in  1997), 
he  would  have  been  eligible  for  mandatory 
supervision.  Therefore,  the  changes  made  in 
§ 508. 149  cannot  be  applied  retroactively  to 
deny  him  mandatory  supervision.  Further- 
more, the  Legislature  enacted  savings  clauses 
when  it  changed  the  parole  and  mandatory 
supervision  laws  specifically  exempting  per- 
sons convicted  of  offenses  occurring  prior 
to  the  enactment  date  of  the  amended  laws 
from  application  of  the  amendments  and 
continuing  the  prior  law  in  effect  for  those 
persons.  Therefore,  Marby  was  eligible  for 
mandatory  supervision  and  “street  time” 
credit. 

Therefore,  the  court  ordered  that  Spann 
and  Marby  be  awarded  “street  time”  credits 
equal  to  the  amount  of  time  they  spent  on 
parole  and  that  Marby  be  considered  as  eli- 
gible for  mandatory  supervision  release.  See: 
Ex  parte  Spann,  132  S.W.3d  390 
(Tex.Crim.App.  2004)  and  Ex  parte  Marby, 
137  S.W.3d  58  (Tex.Crim.App.  2004). 
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Connecticut  Settles  Wrongful  Death  Lawsuit  For  $2.9  Million 

by  Michael  Rigby 


On  April  4,  2002,  the  State  of  Con- 
necticut agreed  to  settle  for  $2.9 
million  a lawsuit  arising  from  the  wrongful 
death  of  Timothy  Perry,  a mentally  ill  man 
who  died  after  being  forcefully  restrained  by 
prison  guards. 

Perry,  21,  had  a history  of  mental  ill- 
ness and  spent  much  of  his  life  as  a patient 
in  facilities  operated  by  the  Connecticut  De- 
partment of  Mental  Health  and  Addiction 
Services  (DMHAS),  according  to  the  law- 
suit. On  January  26,  1999,  Perry  was 
admitted  to  Cedarcrest  Regional  Hospital,  a 
DMHAS  facility,  and  diagnosed  by  Dr.  Asha 
Qusba  as  suffering  from  a number  of  psy- 
chiatric disorders,  including  schizophrenia, 
impulse  control  disorder,  and  major  depres- 
sion. 

Perry’s  illness,  the  complaint  alleged, 
caused  him  to  engage  in  aggressive  and  im- 
pulsive behavior,  which  he  displayed  against 
a Cedarcrest  staff  member  on  or  about  March 
27,  1999.  However,  rather  than  have  Perry 
transferred  to  a maximum-security  DMHAS 
facility — which  is  proper  procedure — 
Cedarcrest  staff  pursued  criminal  charges 
and  had  Perry  transferred  to  the  custody  of 
the  Connecticut  Department  of  Corrections 
(DOC)  three  days  later. 


On  April  12 — his  twelfth  day  of  impris- 
onment at  the  Hartford  Correctional 
Center — Perry  became  severely  agitated  and 
anxious,  again  the  result  of  his  illness,  alleged 
the  lawsuit.  At  approximately  7:45  p.m.  a num- 
ber of  guards  descended  on  Perry,  using  force 
to  restrain  him.  The  guards  then  carried  Perry 
to  a cell  where  they  placed  him  face  down  on 
a mattress  and  shackled  him  with  leg  irons. 
Guard  Jimmy  Guerrero  obtained  a towel  and 
held  it  over  Perry’s  mouth  and  face. 

During  this  time,  according  to  the  com- 
plaint, a nurse  spoke  with  prison  psychiatrist 
Ronald  Hensley,  who  prescribed  powerful 
sedatives  and  ordered  Perry  to  be  tied  down. 
Hensley  was  never  informed,  nor  did  he  in- 
quire, about  Perry’s  medical  condition,  even 
though  by  this  time  Perry  was  already  “un- 
conscious, comatose,  dying  or  dead.” 

On  Hensley’s  orders.  Perry  was  carried 
to  a 4-point  restraint  cell  where  he  was  in- 
jected with  Ativan  and  Haldol,  according  to 
the  lawsuit.  Perry  was  then  tied  down  by  his 
wrists  and  ankles  while  Guerrero  continued 
to  hold  the  towel  over  Perry’s  face.  At  ap- 
proximately 8:30  p.m.  Perry  was  left  alone 
in  the  cell.  No  effort  was  made  by  anyone  to 
check  Perry’s  medical  condition. 

Two  hours  later  a nurse  noticed  that 
Perry’s  feet  were  discolored  and  that  he  was 
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in  the  exact  same  position  he  had  been  left 
in  earlier.  Upon  entering  the  cell,  the  nurse 
determined  that  Perry  was  dead  and  had  been 
for  some  time,  the  complaint  contended. 

After  the  incident.  Captain  Geraldo 
Torres  allegedly  allowed  Guerrero  and  an- 
other guard  to  view  a videotape  of  the  use  of 
force  and  to  erase  portions  of  it.  Moreover, 
none  of  the  guards  were  appropriately  pun- 
ished or  disciplined  following  Perry’s  death 
alleged  the  complaint. 

On  April  11,  2001,  a lawsuit  was  filed  in 
the  U.S.  District  Court  for  the  District  of  Con- 
necticut on  behalf  of  Perry’s  estate.  Named  as 
defendants  were  the  DOC,  DMHAS,  and  vari- 
ous prison  officials  and  medical  personnel. 

However,  on  April  4,  2002,  before  the 
case  went  to  trial,  the  State  of  Connecticut  on 
behalf  of  itself  and  the  other  defendants — and 
without  admitting  liability — agreed  to  settle 
the  lawsuit  for  $2.9  million. 

Perry’s  estate  was  represented  by  attor- 
neys Richard  Bieder  and  Antonio  Ponvert, 
III,  of  the  law  firm  Koskoff,  Koskoff  & 
Bieder,  P.C.  See:  Estate  of  Perry  v. 
Armstrong,  USDC  D CT,  Case  No. 
3:01CV582(AVC). 

John  Armstrong,  the  director  of  the  Con- 
necticut prison  system  at  the  time  of  Perry’s 
murder,  was  laljj^  tapped  to  rebuild  Iraq’s 
prison  system  under  the  American  occupa- 
to  of  that  country.  See  September,  2004, 
PLN  for  details. 


The  Ohio  Supreme  Court,  affirming 
an  appeals  court  decision,  held  that 
Ohio  prisoners  have  no  right  to  typewriters 
with  more  than  one  line  of  memory  and  that 
prison  officials  were  justified  in  confiscat- 
ing a prisoner’s  typewriter  that  had  a 
five-page  memory  capacity,  even  though  the 
typewriter  was  purchased  years  before  the 
typewriter  policy  took  effect. 

Larry  McClintick  is  a prisoner  at  Ohio’s 
Madison  Correctional  Institution  (MaCI).  He 
has  been  there  since  1988.  In  1993,  he  pur- 
chased an  electronic  typewriter  with  a five 
page  memory.  Ohio  Department  of  Rehabili- 
tation and  Correction  (DORC)  policy  205-01 
defines  contraband  as  “[a]ny  item  not  permit- 
ted by  law  or  expressly  prohibited  by  [DORC] 
and/or  institutional  policy.”  On  January  4, 
2002,  DORC  Policy  112-12  took  effect,  stat- 
ing in  part,  “Inmates  are  not  permitted  to 
receive  or  utilize  a personal  computer,  elec- 
tronic personal  information  manager. 


peripheral  device  or  typewriter  (with  memory 
storage  capacity),  outside  of  an  educational, 
vocational,  or  work  environment.” 

MaCI  officials  confiscated  McClintick’s 
typewriter  in  February  2002  because  of  the 
new  policy.  McClintick  exhausted  his  admin- 
istrative remedies  seeking  return  of  his 
typewriter  but  was  unsuccessful.  He  then  filed 
a motion  for  writ  of  mandamus  in  the  Madi- 
son County  Court  of  Appeals  seeking  to 
compel  Warden  Alan  Lazaroff  and  other 
DORC  officials  to  return  his  typewriter.  The 
appeals  court  denied,  and  McClintick  ap- 
pealed. 

To  obtain  a writ  of  mandamus, 
“McClintick  had  to  establish  a clear  legal 
right  to  return  of  his  typewriter,  a clear  legal 
duty  on  the  part  of  [DORC  officials]  to  re- 
turn it,  and  the  lack  of  an  adequate  remedy 
in  the  ordinary  course  of  law.”  The  Supreme 
Court  held  that  McClintick’s  claim  was 
merit-less,  because  no  administrative  rule  or 
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DORC  policy  “confers  any  legal  entitlement 
on  [prisoners]  to  retain  typewriters  with  spe- 
cific memory  capacity,  nor  do  those 
provisions  obligate  prison  officials  to  per- 
mit [prisoners]  to  keep  those  typewriters.” 
Further,  McClintick’s  argument  that  Ohio 
Administrative  Code  (O.A.C.)  5120-9-33(J) 
“grandfathered”  his  typewriter  failed,  be- 
cause the  rule  granted  DORC  officials’ 
discretion  to  let  prisoners  keep  personal  prop- 
erty that  subsequently  was  prohibited.  Finally, 
the  Court  noted  that  DORC  officials  provided 
security  reasons  justifying  their  decision  not 
only  to  ban  but  also  to  confiscate  memory  type- 
writers. 

The  Court  of  Appeals  denial  of  the 
writ  of  mandamus  was  affirmed.  All  state 
and  federal  courts  to  consider  the  issue 
have  held  prisoners  are  not  entitled  to  use 
or  possess  typewriters,  word  processors  or 
computers.  See:  State  ex  rel.  McClintick 
v.  Lazaroff,  98  Ohio  St.3djJ^74,  786 
N.E.2d  1284,  (Ohio,  2003). 
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New  York  Prisoners  Win  Injury  Awards, 
Lack  Of  Expert  Testimony  Detrimental 

by  Michael  Rigby 


In  two  separate  cases.  New  York 
o u r t s 

of  claims  awarded  $3,500  to  prison- 
ers pursuing  pro  se  personal  injury  claims 
against  the  state.  As  these  cases  illustrate, 
expert  testimony  is  not  always  necessary  to 
prevail  on  injury  claims,  but  failure  to  pro- 
vide such  testimony  may  affect  damage 
awards. 

Bunk  Injury 

Adrian  Lopez,  a prisoner  reliant  on  a 
cane  and  leg  brace  as  a result  of  a gunshot 
wound  to  his  left  leg,  claimed  that  he  fell  on 
August  8,  2002,  when  his  uninjured  leg  be- 
came entangled  in  the  cell  bars  while  he  was 
descending  from  his  top  bunk  at  the  Attica 
Correctional  Facility. 

Because  of  his  prior  injury,  Lopez  had 
been  issued  a bottom  bunk  pass  at  two  other 
state  prisons.  Although  the  pass  was  initially 
honored  upon  his  arrival  at  Attica,  Lopez 
was  later  moved  to  a top  bunk  pending  medi- 
cal review. 

In  his  lawsuit,  Lopez  claimed  that  the 
fall  worsened  knee,  hip  and  back  pain  asso- 
ciated with  his  pre-existing  injury  and  bent 
fixation  screws  in  his  left  leg. 

The  court  ruled  on  November  26, 2003, 
that  because  the  prison  had  confirmed  “the 
existence  of  a medical 
condition  [requiring] 
placement  in  a bottom 
bunk,”  assigning 
Lopez  to  a top  bunk 
constituted  negli- 
gence. 

But  Lopez’s  fail- 
ure to  provide  expert 
testimony  proved  detri- 
mental. The  court  held 
that  although  expert 
medical  testimony 
was  not  necessary  to 
prove  claims  of  pain, 
without  it  the  court 
could  not  consider 
any  award  for  the 
harm  done  to  his  fixa- 
tion screws,  or  the 
surgery  to  repair  them. 

Accordingly, 

Lopez  was  awarded 
$3,500  for  past  pain 


and  suffering.  See:  Lopez  v.  State  of  New 
York,  Court  of  Claims,  Buffalo,  Case  No. 
106606.  Albany. 

No  Physical  Therapy  or  Boots 

William  Astacio,  a prisoner  requiring 
special  leg  braces  and  boots  because  he  has 
muscular  dystrophy,  claimed  he  lost  muscle 
strength  and  stamina  when  his  physical 
therapy  was  postponed  for  seven  months. 

While  imprisoned  at  the  Clinton  Cor- 
rectional Facility,  Astacio  began  to 
experience  pain  and  numbness  in  his  feet 
and  sought  medical  attention.  On  Septem- 
ber 25,  2000,  a prison  doctor  referred 
Astacio  to  a neurologist  and,  after  notic- 
ing that  his  boots  appeared  too  tight,  to  an 
orthotics  specialist. 

On  October  18, 2000,  a neurologist  or- 
dered Astacio’s  braces  refitted  and  also 
prescribed  physical  therapy.  In  November 
2000  an  orthotics  specialist  determined  that 
Astacio’s  leg  braces  were  satisfactory.  The 
specialist  concluded,  however,  that 
Astacio’s  too-tight  boots  were  causing 
numbness  in  his  feet  and  ordered  the  boots 
replaced. 

But  Astacio  was  not  measured  for  new 
boot  until  April  4,  2001,  and  did  not  re- 
ceive them  until  May  3,  2001.  Astacio’s 


physical  therapy  did  not  begin  until  May  30, 
2001,  because  without  the  bigger  boots, 
Astacio  claimed,  he  was  physically  inca- 
pable of  undergoing  physical  therapy. 

The  state  was  unable  to  reasonably 
explain  the  delay  from  the  time  the  orthot- 
ics specialist  prescribed  new  boots  for 
Astacio  and  the  time  he  was  actually  mea- 
sured for  them.  Thus,  the  court  ruled  on 
December  31,  2003,  that  the  state  was  li- 
able for  at  least  five  months  of  delayed 
treatment. 

Flowever,  like  Lopez,  Astacio’s  failure 
to  provide  expert  medical  testimony  may 
have  adversely  affected  his  damage  award. 
The  court  declined  to  award  Astacio  any 
damages  for  future  pain  and  suffering  be- 
cause he  failed  to  provide  expert  medical 
testimony  to  establish  the  permanency  or  re- 
sidual effects  of  his  injuries.  The  court  also 
noted  that  while  expert  medical  testimony 
is  not  always  required  to  establish  a delay 
in  treatment,  it  is  nearly  impossible  to  es- 
tablish a prima  facie  case  of  medical 
malpractice  without  it. 

Astacio  was  awarded  $3,500  for  past 
pain  and  suffering.  Both  Lopez  and  Astacio 
were  entitled  to  recover  their  filing  fees  pur- 
suant to  Court  of  Claims  Act  ll-a(2).  See: 
Astacio  v.  State  of  New  York,  Court  of 
Claims,  Albany,  Case  No.  10457^1 
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Prison  Town  Legislators  Represent  Prisoners’  Interests?  Not  Quite 

by  Peter  Wagner 


On  June  7, 2004,  talks  between  the 
New  York  State  Senate  and  the  As- 
sembly on  how  to  best  reform  the  draconian 
Rockefeller  Drug  Laws  broke  down.  Pub- 
licly, the  dispute  is  over  ideological 
disagreements,  but  an  obscure  Census  quirk 
that  counts  prisoners  as  residents  of  the 
prison’s  legislative  district  may  be  respon- 
sible for  distorting  how  the  debate  is  framed. 

The  Assembly  wanted  to  reduce  a 
broad  range  of  drug  sentences  while  the 
Senate  wanted  to  focus  only  on  the  most 
extreme  sentences.  This  article  examines 
the  district  of  another  member  of  the 
Senate’s  delegation  to  the  conference  com- 


The  U.S.  Court  of  Appeals  for  the 
Fifth.  Circuit  reversed  a district 
court’s  dismissal  of  a prisoner’s  complaint 
that  prison  officials  retaliated  against  him 
for  exercising  his  right  to  file  a grievance. 

Robert  Hart,  38,  is  a prisoner  at  the 
2,800-man  Albert  Hughes  State  Prison  near 
Gatesville,  Texas.  In  February  2001,  Hart 
worked  in  the  prison’s  Food  Service  De- 
partment under  Kenneth.  G Hairston,  Food 
Service  Manager.  In  anticipation  of  an  on- 
site audit  by  inspectors  from  the  American 
Correctional  Association,  Hairston  in- 
structed Hart  to  lie  to  inspectors  about  the 
sanitation  of  pots  and  pans. 

In  response.  Hart  sent  a “Letter  of 
Resolution”  to  Hairston  where  he  com- 
plained of  the  improper  instruction  to  lie 
to  inspectors.  Thereafter,  Hairston  filed  a 
disciplinary  report  against  Hart  charging 
him  with  “knowingly  making  false  state- 
ments for  the  purpose  of  harming  another 
person.”  The  prison’s  disciplinary  court 
punished  Hart  with  27  days  of  commissary 
and  cell  restriction.  Hart  then  filed  a com- 
plaint under  42  U.S.C.  § 1983  alleging  that 
prison  officials  retaliated  against  him  for  ex- 
ercising his  First  Amendment  right  to  file  a 
grievance.  Prison  officials  moved  for  sum- 
mary judgment  for  failure  to  state  a claim  on 
which  relief  could  be  granted.  Judge  Walter 
S.  Smith  Jr.  of  the  U.S.  District  Court,  Waco, 
granted  defendants’  motion  and  dismissed 
Hart’s  complaint.  Hart  appealed. 

The  Fifth  Circuit  reversed  and  ex- 
plained that  to  state  a valid  claim  for 
retaliation  under  § 1983,  a prisoner  must 


mittee.  Crime  Committee  Chair  Senator 
Michael  Nozzolio. 

The  54th  District  Seneca  Falls  Republi- 
can explained  the  Senate’s  perspective  at  the 
start  of  the  meetings:  “Our  focus  is  on  the 
victim,  not  the  drug  dealer.”  The  Assembly 
members  took  the  opposite  approach,  argu- 
ing that  drug  crimes  are  victimless  crimes  and 
should  have  sentences  shorter  than  those  im- 
posed for  violent  acts. 

An  analysis  of  Senator  Nozzolio’s  district 
suggests  that  his  opposition  to  a thorough  re- 
peal of  the  Rockefeller  Drug  Laws  may  not  lie 
just  in  ideology  but  in  an  obscure  Census  quirk 
that  counts  prisoners  as  if  they  were  residents 


allege  (1)  a specific  constitutional  right,  (2) 
defendant’s  intent  to  retaliate  against  the  pris- 
oner for  exercising  that  right,  (3)  a retaliatory 
adverse  act,  and  (4)  causation. 

Hart  established  a chronology  of  events 
which  showed  a retaliatory  motive  by 
Hairston.  That  chronology,  said  the  Fifth  Cir- 
cuit, stated  a cognizable  retaliation  claim.  The 
appellate  court  further  found  that  genuine 
issues  of  material  fact  remained  as  to  the  vari- 
ous elements  of  the  four-part  retaliation 
standard  and  the  district  court  therefore  erred 
in  granting  the  summary  judgment  motion  in 
favor  of  Hairston. 

The  Fifth  Circuit  also  ruled  that  Hairston 
was  not  entitled  to  qualified  immunity  be- 
cause the  right  to  be  free  from  retaliation  of 
the  sort  alleged  by  Hart  was  clearly  estab- 
lished and  Hairston's  conduct  was  not 
objectively  reasonable. 

With  respect  to  Hart’s  retaliation  claim 
against  Hairston,  the  district  court’s  ruling 
was  vacated  and  the  matter  was  remanded 
for  further  proceedings. 

The  defendants  filed  amotion  for  rehear- 
ing which,  on  October  6, 2003,  was  denied  by 
the  Fifth  Circuit.  Thereafter,  and  following  an 
inquiry  into  Hairston’s  alleged  diversion  to  the 
employee  dining  room  of  food  purchased  to 
feed  the  prisoners,  Hairston  submitted  his  res- 
ignation and  was  ordered  to  vacate  the  prison 
by  November  28, 2003.  See:  Hartv.  Hairston, 
343  F.3d  762  (5th  Cir.2003). 

This  report  includes  material  obtained 
from  personal  interviews  with  plaintiff  Rob- 
ert Hart  and  with  Food  Service  Department 
staff  at  the  Hughes  prison. 


of  the  prison  town.  Because  65.5%  of  New  York 
State’s  prisoners  are  from  New  York  City,  but  only 
a few  small  prisons  exist  within  the  city,  43,740 
city  residents  are  counted  as  upstate  residents.  This 
swells  the  political  power  of  upstate  legislators 
and  their  real  constituents  while  diluting  the 
clout  of  New  York  City’s  residents. 

Senator  Nozzolio’s  district  contains 
3,551  prisoners,  1,105  of  whom  are  impris- 
oned for  a drug  offense.  Almost  two-thirds 
(2,203)  of  the  prisoners  incarcerated  in  his 
district  admit  to  drug  use  prior  to  incarcera- 
tion. More  than  two-thirds  (2,421)  are  from 
New  York  City  or  its  suburbs.  Few  if  any  origi- 
nate in  his  district,  but  all  are  counted  as 
residents  for  the  purposes  of  the  Census  and 
redistricting. 

But  Senator  Nozzolio  can  safely  ignore 
these  constituents  because  New  York  State 
bars  people  in  prison  from  voting.  Districts 
are  only  drawn  after  the  decennial  Census,  so 
a drop  in  the  prison  population  would  leave 
the  shape  of  Nozzolio’s  district  unchanged 
until  2010.  But  the  district’s  economy  would 
be  in  deep  trouble  if  the  prison  population 
dropped  further.  More  than  10,000  people 
work  in  the  prisons  in  his  districts. 

The  14th  Amendment  requires  each  dis- 
trict to  be  drawn  to  contain  the  same  number 
of  people  to  ensure  that  each  resident  has  equal 
access  to  government  regardless  of  where  she 
or  he  lives.  Counting  prisoners  as  if  they  lived 
in  the  prison  district  unconstitutionally  ampli- 
fies the  voices  of  the  prison  workers  in  the  state 
capital,  while  diluting  the  votes  coming  from 
the  prisoner’s  home  communities. 

In  order  to  change  the  electoral  outcomes 
in  favor  of  the  upstate  areas,  the  New  York 
Senate  deliberately  drew  their  rural  districts  to 
contain  fewer  people  than  the  urban  districts. 
The  fact  that  the  Census  Bureau  credited  the 
upstate  region  with  the  New  York  City’s  pris- 
oners just  makes  the  problem  worse.  If  the 
prisoners  had  been  counted  in  the  right  place. 
Senator  Nozzolio’s  district  would  be  missing 
6%  of  its  required  population,  while  districts  in 
Queens  would  have  4.6%  too  many  people. 

Said  another  way,  every  group  of  90 
prison  guards  and  their  neighbors  in 
Nozzolio’s  district  gets  as  much  political  clout 
in  Albany  as  100  prisoners  and  their  neigh- 
bors back  in  Queens.  No  woiJPIr  drug  reform 
is  stalled  again  in  New  York. 

Source:  Statistics  from  Importing  Constituents: 
Prisoners  and  Political  Clout  in  New  York  and 
my  own  analysis  of  Census  2000,  NYS  DOCs 
data  and  Senator  Nozzolio’s  new  district. 
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$600,000  Settlement  In  California  Prisoner  Shooting  Death 

by  Marvin  Mentor 


California  Department  of  Correc- 
i o n s 

(CDC)  officials  settled  a wrongful 
death  complaint  for  $600,000  brought  by  the 
survivors  of  Octavio  Orozco,  a prisoner  at 
Pleasant  Valley  State  Prison  (PVSP)  in 
Coalinga,  who  was  killed  by  a single  shot  to 
the  head  by  guard  Bruce  Brumana  in  the 
PVSP  dining  hall  on  May  7,  1998. 

Twenty-three  year-old  Octavio  Orozco 
was  serving  a nine  year  prison  term  for  drug 
sales.  One  of  seven  children,  Octavio  had  been 
involved  in  juvenile  offenses  beginning  at  age 
13,  eventually  worsening  to  drug  dealing  and 
membership  in  the  West  Los  Angeles  18th 
Street  Gang.  In  1995,  his  past  history  of  di- 
versions and  probation  came  to  an  end  when 
he  was  sent  to  state  prison.  After  coming  to 
prison,  he  married  the  mother  of  his  infant 
daughter  and  began  a program  to  turn  his  life 
around.  But  the  gang  and  racially  charged  at- 
mosphere of  P V SP  proved  to  be  a barrier  from 
which  he  was  never  able  to  free  himself. 

At  the  6 p.m.  meal,  Bushawn  Todd,  an 
African-American  prisoner  with  a known 
temper,  got  into  a brief  argument  with  South- 
ern Mexican  Jose  Diaz.  Seating  at  the  PVSP 
dining  hall  is  with  whomever  you  are  next 
to  in  line.  As  it  turned  out,  Diaz  and  Todd 
were  seated  close  together.  When  Todd  got 
up  to  leave  with  the  rest  of  his  row,  he  ob- 
served Diaz  “mad-dogging”  him  with 
menacing  looks.  Todd,  surrounded  by  South- 
ern Mexicans,  slammed  his  tray  on  the  table 
to  announce  his  plight.  Diaz  ran  towards  him, 
and  the  fight  was  on. 

Three  guards  Kuhn,  Breshears  and  Love, 
were  working  the  dining  hall  floor.  Guard 
Brumana  was  the  dining  hall  gunner.  That 
much  is  clear,  but  the  stories  of  “what  hap- 
pened,’' however,  are  murky  and  steeped  in 
self-serving  variations  and  uncertainties  in- 
tended to  protect  the  guards  from  liability. 

Brumana’s  first  account  (he  later  took 
the  Fifth  Amendment),  given  to  Sheriff’s 
Department  and  CDC  investigators,  was  that 
he  saw  Todd  being  attacked  by  prisoners 
Diaz  and  Acuna.  As  Brumana  reached  for 
his  gun,  Todd  went  to  the  ground  and  Orozco 
entered  the  fray.  All  three  Mexican  prison- 
ers were  kicking  Todd  on  the  head  and  upper 
body  threatening  his  life.  Orozco  kicked 
Todd  twice  in  the  upper  body  or  head,  and 
Brumana  stopped  Orozco’s  third  kick  in  mid 
swing  by  shooting  him  in  the  head. 

Guard  Kuhn  saw  Orozco  from  the  rear, 
on  the  perimeter  of  the  fight,  “trying  to  get 


to  the  center.”  Observing  Brumana’s  gun  and 
stepping  out  of  the  line  of  fire,  he  witnessed 
Orozco  get  shot,  blood  and  brains  spatter- 
ing on  the  wall  and  floor.  “Orozco  stepped 
back,  fell  to  his  knees  and  rolled  onto  his 
side.”  Todd  and  Diaz  were  on  the  ground, 
still  fighting.  Kuhn  saw  nothing  to  justify 
use  of  lethal  force. 

Breshear’s  recollection  was  vague.  He 
couldn’t  tell  who  was  in  the  fight.  Love  wrote 
that  after  hearing  the  tray  slam,  he  went  to 
the  fight.  Orozco’s  body  lay  10  feet  from 
where  Todd  and  Diaz  were  on  the  floor,  fight- 
ing. Later,  he,  too,  said  Orozco  was  in  the 
fight  but  this  was  inconsistent  with  his  place- 
ment of  Orozco’s  body. 

Guard  Lawton  came  in  and  observed 
Orozco’s  body  10-15  feet  from  where  Diaz 
and  Todd  fought.  Sergeant  Twyman  came  in 
before  the  shot,  and  placed  Orozco  away 
from  the  fight.  Prisoners  Todd  and  Diaz  tes- 
tified that  Orozco  was  not  in  the  fight.  But 
the  strongest  evidence  was  the  blood  spatter 
evidence  showing  Orozco  was  shot  10  feet 
away  from  the  fight. 

An  undercurrent  through  months  of  en- 
suing investigations.  Shooting  Review 
Boards  and  top-level  CDC  meetings  was  the 
effect  guards’  union  (CCPOA)  attorney 
Christopher  Howard  allegedly  had  on  influ- 
encing the  outcome  of  the  investigations. 
During  the  hours  and  days  following  the 
shooting,  Howard  obtained  copies  of 
Brumana’s  report  and  showed  it  to  other 
guards  so  that  they  could  corroborate  each 
other.  At  one  point.  Captain  Ward  caught 
Howard  with  the  guards’  reports,  then  re- 
ported missing  from  Lt.  Smith’s  desk,  and 
got  into  a fight  over  possession  of  them,  lit- 
erally throwing  each  other  to  the  ground. 
Howard  complained  later  to  CDC  Internal 
Affairs  as  to  how  he  was  manhandled.  In 
sum,  by  the  time  all  was  said  and  done,  no 
one  except  Brumana  saw  Orozco  being  shot. 

In  their  Settlement  statement,  Orozco’s 
family  contended  that  Brumana  lied  when 
he  said  Todd  was  on  the  ground,  being  kicked 
by  Diaz,  Acuna  and  Orozco.  No  other  guard 
ever  saw  this.  Breshears  said  the  fighters 
were  all  standing.  Kuhn  saw  them  standing, 
and  saw  Orozco  get  shot  while  standing.  The 
Shooting  Review  Boards  found  that 
Brumana  was  lying. 

The  Settlement  statement  further  alleged 
that  the  shooting  was  in  plain  violation  of 
established  shooting  policy.  Brumana  was 
supposed  to  first  use  a non  lethal  .37  mm. 


wooden  block  gun  but  he  did  not.  Nor  was 
he  trained  on  how  to  use  this  weapon  in  the 
dining  hall,  filled  with  tables.  Finally,  expert 
testimony  was  offered  to  show  that  police, 
when  shooting  at  moving  targets,  hit  their  aim 
only  16-17%  of  the  time.  Therefore,  it  was 
gross  negligence  to  fire  a live  round  at  a mov- 
ing target  in  an  occupied  dining  hall.  [Editor’s 
Note:  That  Brumana  was  able  to  hit  a mov- 
ing target,  in  the  head,  from  a distance,  in  a 
dining  hall  filled  with  people  with  one  shot 
would  seem  to  counter  this  claim.] 

Orozco’s  family’s  prayer  was  for 
$900,000  plus  $205,000  fees  and  costs  for 
plaintiffs’  attorneys  Catherine  Campbell  of 
Fresno  and  Robert  Navarro  of  Cloverdale. 
The  settlement  of  $600,000,  inclusive  of  at- 
torney fees,  was  reached  on  January  23, 
2003.  See:  Orozco  v.  Terhune,  U.S.D.C. 
(E.D.  Cal.)  Case  No.  F-99-5489  AVft|JO, 
Plaintiff’s  Settlement  Conference  Statement, 
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Nevada  Trust  Account  Interest,  Less  Accounting  Costs, 

Belongs  To  Prisoners 


In  two  separate  decisions,  the  Ninth 
Circuit  U.S.  Court  of  Appeals  deter- 
mined whether  the  Nevada  Department  of 
Prisons  (NDOP)  procedure  of  reallocating 
interest  earned  on  prisoner  trust  accounts 
constituted  an  unconstitutional  “taking”  in 
violation  of  the  Fifth  Amendment  or  violated 
due  process  of  law  under  the  Fourteenth 
Amendment. 

Jerry  McIntyre,  a pro  per  Nevada  pris- 
oner incarcerated  at  Warm  Springs 
Correctional  Center  in  Carson  City,  sued 
NDOP  Director  Robert  Bayer  to  recover  in- 
terest earned  on  McIntyre’s  individual  trust 
account  taken  in  violation  of  both  Nevada 
statute  NRS  § 209.241  and  the  takings  clause 
of  the  Fifth  Amendment.  The  U.S.  District 
(D.  NV)  rejected  the  claims  because  the  stat- 
ute of  limitations  to  challenge  § 209.241’s 
constitutionality  had  expired  two  years  after 
it  was  enacted  in  1995.  McIntyre  appealed 
and  the  Ninth  Circuit  reversed  and  remanded. 
See:  McIntyre  v.  Bayer,  182  F.3d  926  (9th  Cir. 
1999)(unpublished).  On  remand,  the  district 
court  nonetheless  concluded  that  the  taking 
was  not  unconstitutional,  and  McIntyre  again 
appealed. 

The  Ninth  Circuit  noted  that  the  inter- 
vening decision  in  Brown  v.  Legal 
Foundation  of  Washington,  123  S.Ct.  1406 
(2003)  now  required  a determination 
whether  any  “just  compensation”  was  due; 
the  event  of  “taking”  - by  itself  — was  no 
longer  dispositive.  Brown  had  dealt  with  in- 
terest earned  by  attorneys  holding  funds  in 
client  accounts  (IOLTA),  which  interest  went 
to  charitable  entities  providing  legal  aid  for 
the  poor.  Because  IOLTA  interest  was  by  law 
owned  by  the  fund  for  the  poor  — not  the 
owner  of  the  account  — the  Supreme  Court 
held  that  no  unconstitutional  taking  from  an 
individual  had  occurred. 

Here,  the  Nevada  trust  fund  plainly 
transferred  ownership  from  individuals  to  the 
benefit  of  all  state  prisoners.  However,  the 
trust’s  administrative  costs  had  to  be  cov- 
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ered  before  talking  of  a net  “taking.”  The 
record  showed  that  only  $108,485  in  inter- 
est was  earned,  but  the  costs  to  manage  the 
accounts  was  $393,178.  Thus,  in  the  aggre- 
gate, there  was  no  net  “taking”  to  return  to 
McIntyre. 

But  this  did  not  end  the  question.  The 
court  reasoned  that  it  was  possible  that  an 
individual  might  have  a large  personal  ac- 
count, the  interest  from  which  exceeded  his 
pro-rata  share  of  its  administrative  costs.  In 
such  a case,  the  excess  would  amount  to  an 
unconstitutional  “taking.”  Accordingly,  the 
court  reversed  and  remanded  to  the  district 
court  to  determine  if  McIntyre  had  person- 
ally suffered  a net  loss.  See:  McIntyre  v. 
Bayer,  339  F.3  1097  (9,h  Cir.  2003). 

The  Ninth  Circuit  was  again  asked  to 
interpret  § 209.241  (1993  version),  but  in  a 
much  different  context.  Nevada  prisoners 
Daniel  Vance  and  Timothy  Johnson  com- 
plained that  upon  applying  for  prison 
employment,  NDOC  now  required  them  to 
authorize  deductions  from  their  trust  ac- 
count for  any  expense  incurred  by  NDOC 
on  their  behalf — even  for  their  release  and 
to  waive  the  interest  accrued  on  the  account. 
When  they  refused  to  sign  such  an  agree- 
ment, they  were  fired  from  their  preexisting 
jobs.  They  sued  NDOC  officials  under  42 
U.S.C.  § 1983  claiming  NDOC  violated 
their  constitutional  rights  by  conditioning 
employment  upon  the  waiver  of  a constitu- 
tionally protected  property  interest, 
demanding  injunctive  relief,  lost  wages  of 
$20  per  month,  good  time  credits  of  10  days 
per  month  and  punitive  damages. 

The  U.S.  District  Court  (D.  NV)  origi- 
nally dismissed  the  1994  suit  because  the 
prisoners  had  no  constitutional  right  to  a 
prison  job  in  the  first  place,  but  the  Ninth 
Circuit  reversed.  See:  Vignolo  v.  Miller,  120 
F.3d  1075  (9th  Cir.  1997).  Upon  remand,  the 
district  court  held  that  a genuine  issue  of 
material  fact  remained  as  to  whether  this 
fiscal  agreement  served  a legitimate  peno- 
logical interest.  Persistent  NDOC 
defendants  renewed  their  summary  judg- 
ment motion,  now  for  the  first  time  claiming 
a qualified  immunity  defense.  Thus,  under 
the  intervening  Saucier  v.  Katz,  533  U.S. 
194  (2001)  holding,  the  court  was  now 
obliged  to  first  determine  if  the  defendants’ 
act  violated  a constitutional  right,  and  if  so, 
whether  the  defendants  were  timely  ap- 
prised that  their  conduct  violated  this  right. 


Vance  claimed  two  violations  of  his  con- 
stitutional rights:  the  forced  waiver  of  his 
property  rights  to  interest,  and  retaliation  (fir- 
ing) for  refusal  to  sign  the  agreement.  The 
“takings”  claim  was  rejected  because  Vance 
did  not  show  that  the  administrative  charges 
offsetting  his  interest  were  in  themselves  un- 
reasonable. Although  the  court  agreed  that 
Vance  did  have  a due  process  right  in  jeop- 
ardy as  to  the  takings,  it  declined  to  reach  that 
issue  because  it  disposed  of  the  claim  by  an- 
swering the  qualified  immunity  claim  first, 
as  it  must.  Analyzing  this  narrow  topic,  the 
court  concluded  that  there  was  an  “utter  lack 
of  precedent  and  standards”  to  alert  NDOC 
that  their  actions  would  have  violated  Vance’s 
due  process  rights,  and  granted  their  quali- 
fied immunity  claim.  Ironically,  the  Ninth 
Circuit  agreed  that  prison  officials  had  ex- 
ceeded their  statutory  authority — but  Vance’s 
rights  would  have  to  fall  by  the  wayside  be- 
cause of  the  Saucier  qualified  immunity 
protection. 

Vance  did  succeed  on  his  retaliation 
claim,  however,  because  the  court  found  that 
the  prison  administrators  had  no  legitimate 
penological  goal  in  pressuring  prisoners  to 
condition  employment  upon  signing  away 
their  rights.  Turning  again  to  the  qualified 
immunity  question,  they  found  that  no  rea- 
sonable officer  would  not  have  known  that 
they  could  not  directly  make  such  deductions 
without  further  authority,  and  was  therefore 
clearly  established  precedent.  Defendants 
tried  unsuccessfully  to  distinguish  the  cases 
of  where  a prisoner  refused  to  waive  a con- 
stitutional right  from  the  case  where  he 
affirmatively  exercised  such  a right.  But  the 
court  found  this  to  be  a distinction  without  a 
difference,  holding  that  prisoners  had  a right 
to  be  free  from  unauthorized  deductions,  and 
that  firing  them  for  objecting  to  such  deduc- 
tions was  retaliatory  and  unconstitutional. 

In  fact,  it  was  so  plain  on  the  facts  that 
the  Ninth  Circuit  held  that  Vance  and  Johnson 
were  entitled  to  summary  judgment  on  their 
retaliation  claim.  NDOC’s  lame  excuse  that 
they  should  be  excused  for  bad  advice  from 
the  Attorney  General’s  office  was  rejected  and 
the  case  was  accordingly  remanded.  “While  un- 
fortunate that  the  prison  administrators  received 
misguided  advice  from  the  attorney  general’s 
office,  it  does  not  per  se  protect  the  officials 
from  suit  [citing  Stevens  v.  Rose,  298  F.3d  880, 
884  (9th  Cir.  2002)].”  See:  Vance  v.  Barrett,  345 
F.3d  1083  (9th  Cir.  2003). 
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Prisons,  Profits  and  Prophets 

The  nation’s  largest  private  prison  corporation  is  joining 
forces  with  conservative  faith-based  ministries 

by  Bill  Berkowitz 


In  an  era  where  the  Bush  Admin- 
istration touts  faith-based  organiza- 
tions as  engines  of  individual  and  social 
transformation,  and  is  actively  recruiting  and 
funding  religious  organizations  to  deliver  a 
bevy  of  social  services,  it  isn’t  surprising  that 
a high-powered  politically-savvy  corporation 
wants  in  on  the  action.  The  Corrections  Cor- 
poration of  America  (CCA),  the  nations’ 
largest  owner  and  operator  of  private  prisons, 
is  trucking  out  a new  product  line  with  a little 
help  from  its  fundamentalist  friends:  Prison 
Conversions  to  Christ. 

Over  the  past  few  years,  high-profile 
prison  conversions  to  Christ  - like  Carla 
Faye  Tucker  and  David  Berkowitz,  also 
known  as  the  “Son  of  Sam”  - captured  the 
attention  of  fundamentalist  Christian  lead- 
ers and  the  mainstream  media.* 

While  high-profile  prison  conversions 
may  play  well  in  the  media,  the  Corrections 
Corporation  of  America  (CCA)  is  casting  its 
lot  with  your  everyday  prisoner,  entering  into 
partnerships  with  several  Christian  funda- 
mentalist evangelical  organizations  that  are 
increasingly  active  inside  America’s  prisons. 

According  to  company  records,  the 
Nashville,  Tennessee  based  company  is  the 
sixth  largest  corrections  system  in  the  nation, 
behind  only  the  federal  government  and  four 
states.  CCA  operates  65  facilities,  including  38 
company-owned  facilities,  with  a total  design 
capacity  of  approximately  66,000  beds  in  20 
states  and  the  District  of  Columbia. 

In  March,  2004,  CCA  announced  it  was 
collaborating  with  the  Chicago-based  Institute 
in  Basic  Life  Principles  (IBLP),  a Christian- 
based  outfit  founded  and  headed  by  the 
controversial  and  charismatic  Bill  Gothard. 
IBLP  is  described  by  Focus  on  the  Family’s 
Family  News  in  Focus  as  an  organization 
“providing]  a voluntary  program  for  inmates 
who  feel  that  God  can  change  their  lives.” 

Gothard,  who  is  at  the  forefront  of  the 
character  education  movement  called  Char- 


The U.S.  Supreme  Court’s  June  2004 
decision  in  Blakely  v.  'Washington  affect- 
ing federal  and  state  sentencing  enhance- 
ments has  been  described  as  “the  most 
significant  criminal  case  of  our  time.”  To 
receive  a copy  of  Blakely  (32  pgs.),  send 
$3  (stamps  OK)  to:  PLN,  2400  NW 
80th  St.  #148,  Seattle,  WA  981 1 7. 


acter  First!,  “teaches  that  Jesus  Christ  is  at 
the  top  of  a ‘chain  of  command'  in  which 
authority  figures,  teachers,  employers, 
elected  officials,  and,  of  course,  preachers — 
are  ordained  as  leaders  by  Christ  and  should 
be  obeyed  without  question,”  Bob  Norman 
reported  in  Florida’s  New  Times  in  Septem- 
ber 2002. 

The  goal  of  the  CCA/IBLP  partnership 
is  to  enroll  up  to  1,000  prisoners  - incarcer- 
ated in  CCA-operated  prisons  in  the 
Southeastern  and  Western  United  States  that 
house  more  than  60,000  prisoners  - in  a 
faith-centered  rehabilitation  program.  Fam- 
ily News  in  Focus  reported. 

This  isn’t  the  CCA’s  only  marriage  to 
faith-based  organizations.  Since  1991,  CCA 
has  been  working  with  the  Dallas,  Texas- 
based  Bill  Glass  Champions  for  Life  (CFL). 
In  April  of  2003  it  entered  into  a full-scale 
partnership  with  CFL,  which  according  to 
the  Nashville  City  Paper , allows  CFL  to  de- 
velop “religious-oriented  prison  programs” 
inside  the  walls  of  “all... of  CCA’s  prisons 
in  the  United  States  over  the  next  three 
years.”  According  to  the  new  arrangement, 
CFL  will  work  with  the  more  than  60,000 
prisoners  housed  in  CCA’s  64  facilities  in 
the  U.S. 

“Every  one  of  our  jails  and  prisons,  on 
any  given  day,  has  groups  that  do  outreach 
or  volunteer  work  with  inmates,”  Louise 
Green,  CCA’s  vice  president  of  marketing 
and  communications,  told  the  Nashville 
newspaper.  The  CFL  contract  “is  the  first 
time  we’ve  had  one  organization  uniformly 
come  into  all  our  facilities,”  she  pointed  out. 

Champions  for  Life  (CFL),  founded  in 
1972,  operates  prison  ministries  in  42  US 
states  as  well  as  Mexico,  Bermuda,  the  Do- 
minican Republic,  South  Africa  and  Russia, 
according  to  a report  published  by  the  Pub- 
lic Services  International  Research  Unit 
(PSIRU)  of  the  University  of  Greenwich, 
London,  England. 

And  the  information  Network  Focus  on 
Religious  Movements  (INFORM)  at  the 
London  School  of  Economics,  claims  that 
CFL  is  hooked  into  the  broad  network  of 
Christian  right  groups  supporting  the  Bush 
Administration  and  it  shares  a “theological- 
political  world  view”  with  these  groups. 

According  to  the  Denver  Post,  the  Cor- 
rections Corporation  of  America  has  come 


under  fire  recently  over  several  incidents 
at  its  prisons  in  the  past  few  months.  Two 
prisoners  were  “critically  injured”  at  a facil- 
ity in  Watonga,  Oklahoma  in  May,  2004,  “after 
hundreds  of  prisoners  with  baseball  bats,  fire 
extinguishers  and  two-by-fours  fought  one 
another  and  guards.”  In  late  July,  prisoners  ri- 
oted at  the  Crowley  County  Correctional 
Facility  in  Olney  Springs,  Colorado.  [See  next 
issue  of  PLN  for  further  details.] 

In  early  August,  a female  prisoner  at  a 
Nashville  jail  died  after  suffering  a skull  frac- 
ture while  in  her  cell,  the  Post  reported.  Four 
CCA  employees  are  currently  under  investi- 
gation in  her  death. 

If  Florida  Governor  Jeb  Bush  has  his  way, 
nascent  faith-based  initiatives  in  state-run  pris- 
ons may  eventually  lead  to  the  relinquishing 
of  all  government  control  over  the  state’s  prison 
system  to  faith-based  organizations. 

Over  the  past  eight  months.  Gov.  Bush 
presided  over  the  opening  of  two  full-fledged 
faith-based  prisons.  (The  state  already 
ran  faith-based  programs  in  at  least  nine  pris- 
ons, Americans  United  for  Separation  of 
Church  & State  recently  pointed  out.)  The 
newly  remodeled  Lawtey  Correctional  Insti- 
tute, which  opened  its  doors  in  late 
December,  2003  is  a medium-security  facil- 
ity located  about  30  miles  southwest  of 
Jacksonville.  The  facility  was  designed  to 
house  800  men  when  it  was  transformed  into 
a prison  devoted  to  rehabilitation  through 
faith-based  programs. 

In  mid-April,  the  Governor  opened  a 
second  faith-based  prison;  the  Hillsborough 
Correctional  Institution  in  Tampa,  which  will 
house  some  300  women.  According  to 
Americans  United’s  Jeremy  Learning  “Al- 
though all  faiths  will  reportedly  be  allowed 
to  offer  religious  instruction  and  other  ser- 
vices at  the  faith-based  prisons,  most  of  the 
programs  are  expected  to  be  Christian.  The 
Hillsborough  set-up  mirrors  Lawtey’s,  where 
religious  instruction  and  exercises  are  the 
tools  used  to  reform,  rehabilitate  and,  no 
doubt,  convert  as  many  inmates  as  possible.” 
Learning  reported  that  “A  spokeswoman  for 
Bush  said  Hillsborough  promises  to  provide 
‘an  environment  that  allows  and  encourages 
personal  growth,  self-reflection  and  charac- 
ter development.  ’” 

Governor  Bush’s  prison  conversion  pro- 
grams are  only  a small  part  of  the  state’s 
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involvement  with  faith-based  organizations. 
The  Toronto  Globe  and  Mail  recently  re- 
ported that  at  a “prayer  meeting  in 
Tallahassee. . .Bush  announced  that  he  has  set 
up  a high-level  advisory  board  to  make  sure 
that  religious  groups  get  ‘fair  and  equitable 
access  to  state  government.’” 

According  to  the  newspaper,  “Every 
department  of  the  Florida  government  is  now 
required  to  have  a ‘faith-based  coordinator’ 
who  is  expected  to  reach  out  to  churches, 
synagogues  and  missionary  groups  and  en- 


courage them  to  make  bids  to  offer  govern- 
ment services  in  exchange  for  grants  from 
Washington.” 

*Despite  the  intervention  of  religious  right 
heavyweights  including  the  Rev.  Pat  Robertson, 
Tucker  was  executed  on  then-Texas  Gover- 
nor George  W.  Bush’s  watch.  Berkowitz  (no 
relation)  pleaded  guilty  in  a Brooklyn  court- 
room to  the  “Son  of  Sam”  murders  in  1978 
and  he  later  found  Christ.  These  days  he  con- 
tinues his  mission  from  his  cell  the  ivan 
Correctional  Facility  in  Fallsburg,  New  York. 


Michigan  Prison  Art  Project 

by  Buzz  Alexander 


176  original  plays  created  by  prison 
ers  in  18  Michigan  prisons,  another 
107  in  4 juvenile  facilities.  39  readings  of 
original  work  in  the  prisons,  16  in  the  juvenile 
facilities,  40  anthologies.  9 Annual  Exhibi- 
tions of  Art  by  Michigan  Prisoners:  in  the  most 
recent,  205  artists  exhibited  343  works  of  art, 
67  percent  of  the  artists  sold  at  least  one  work, 
4,191  people  walked  through  the  gallery,  each 
artist  received  a packet  including  responses 
in  the  visitors’  book  and  reviews,  each  prison 
received  an  hour  and  a half  video  including 
the  opening  reception  and  a view  of  each 
work  of  art.  6 annual  exhibitions  by  incar- 
cerated youth.  25  portfolios  of  writing  and 
art  created  through  one-on-one  work  with 
incarcerated  youth.  36  formerly  incarcerated 
adults  and  youth  linked  up  with  community 
arts  mentors.  These  are  some  of  the  accom- 
plishments of  the  Prison  Creative  Arts 
Project  (PCAP)  and  of  the  incarcerated  with 
whom  they  have  collaborated  since  January 
1990,  when  the  first  theater  workshop  be- 
gan at  the  Florence  Crane  Women’s  Facility 
in  Coldwater,  Michigan. 

PCAP  is  based  at  the  University  of 
Michigan.  Most  members  enter  through  one 
or  more  of  three  courses:  Janie  Paul’s  Art 
454  (art  workshops  in  prisons)  and  my  En- 
glish 310  (workshops  in  the  arts  with 
incarcerated  and  high  school  youth)  and  319 
(theater  workshops  in  prisons,  juvenile  fa- 
cilities, and  high  schools).  Students  are 
trained  to  work  in  teams  of  two  or  three. 
They  read  and  are  guided  by  such  authors/ 
practitioners  as  Paulo  Freire,  Myles  Horton, 
and  Herbert  Kohl,  they  write  weekly  jour- 
nals, have  weekly  full-class  and  small  team 
meetings,  go  to  their  sites  once  a week  for  1 
1/2  to  2 hours,  participate  in  a final  perfor- 
mance or  presentation,  and  write  a final 
analysis  of  their  experience.  Students  learn 
to  work:  with  respect  for  everyone  at  the  site; 
with  unyielding  belief  in  the  ability  of  work- 


shop members  to  pull  up  their  talents,  work 
together,  and  arrive  at  a final  presentation; 
and  through  a process  of  discovery  - our 
work  opens  a creative  space  that  was  miss- 
ing, and  in  that  space  we  discover  together 
both  content  and  form.  Students  learn  that 
they  will  not  survive  if  they  fail  to  obey  rules 
and  regulations  of  the  institution;  they  learn 
the  virtues  of  everyday  courtesy,  humor,  and 
scrambling. 

After  this  beginning,  students  join 
PCAP  and  continue  with  workshops  and 
engage  themselves  in  the  Annual  Exhibition, 
the  Portfolio  and  Linkage  Projects,  our 
Speakers  Bureau,  our  When  Can  We  Talk? 
Project  (collaborations  with  prisoners  who 
have  come  home),  and  other  efforts.  Mem- 
bers who  leave  Ann  Arbor  become  PCAP 
Associates;  they  stay  in  touch,  give  advice, 
and  share  their  various  social  justice  work. 
Former  prisoners  speak  and  serve  on  panels 
at  the  Annual  Exhibition,  speak  in  classes, 
participate  in  our  Linkage  and  When  Can  We 
Talk?  Projects,  and  serve  on  our  National 
Advisory  Board. 

Colleges  and  universities,  which  should 
be  addressing  the  national  shame  of  mass 
incarceration,  are  rich  sites  for  such  work. 
Young,  dedicated  people  enter  the  prisons 
and  meet  talented,  energetic  people  with 
complex  lives  who  are  hungry  for  learning 
and  creative  opportunities.  Transformation 
and  growth  occur  on  all  sides. 

PCAP  has  some  limited  opportunities 
for  unpaid  internships  and  provides  consul- 
tations and  trainings  for  others  interested  in 
initiating  such  work.  We  have  videos  of  our 
work  for  sale.  Our  website  is  www. 
prisonarts.org.  We  can  be  reached  at 
smgothar@umich.edu  and 

alexi@umich.edu,  and  734-647(^^573  or 
734-764-2393. 

[Buzz  Alexander  is  the  Founder  of  the  Prison 
Creative  Arts  Project.] 
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Incarcerated  and  Living 
with  HIV? 

We  want  to  help. 


Correct  HELP 

The  Corrections  HIV  Education 
Law  Project 

Correct  HELP'S  mission  is  to  im- 
prove the  treatment  of  inmates  living 
with  HIV.  We  have  worked  with  in- 
mates and  institutions  to  successfully 
impove  conditions  for  inmates  with 
HIV,  both  medically  and  socially, 
through  education  and  legal  advocacy. 

If  you  have  difficulty  receiving  medical 
treatment,  or  are  being  treated  differ- 
ently because  you  are  HIV  positive, 
write  to  us.  We  may  be  able  to  help  you. 

Correct  HELP 

PO  Box  46276 
West  Hollywood,  CA  90046 

HIV  Hotline:  (323)  822-3838  (Collect) 
or  (888)  372-0888  (Toll-free) 
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Indiana  Jail  Held  in  Contempt,  Sanctions  Imposed 


An  Indiana  federal  district  court 
teld  that  the  sheriff  of  Marion 
County  was  in  contempt  of  court  for  fail- 
ing to  comply  with  the  court’s  previous 
orders  relating  to  conditions  at  the  County’s 
jail.  While  the  court  held  that  punitive  sanc- 
tions would  not  be  imposed  at  this  time 
because  the  failure  to  comply  resulted  from 
the  “derelictions  of  duty  in  every  branch 
and  at  every  level  of  county,  city  and  state 
government.’’  The  court  issued  orders  to  en- 
force compliance  with  constitutional 
requirements  concerning  the  housing  of 
prisoners  and  their  treatment  in  a safe  and 
humane  manner  while  in  the  jail. 

The  court  previously  found  that  pris- 
oners must  sleep  in  plastic,  molded  pallets 
on  the  floor  (stack  a bunks)  or  on  inferior 
and  often  filthy  mattresses  on  the  floor, 
some  on  picnic  tables  and  some  directly  on 
the  floor  when  the  number  of  prisoners  ex- 
ceeds the  number  of  beds  above  the  floor, 
as  frequently  occurred.  As  remedial  steps 
to  cure  this  constitutional  violation,  the 
court  ordered:  (A)  The  sheriff  to  contract 
for  and  utilize  space  in  Marion  County  Jail 
II  so  long  as  Jail  I is  over  capacity,  which 


requires  emergency  funding  to  continue;  (B) 
Failure  to  acquire  legislative  funding  will  re- 
sult in  a fine  of  $40  per  day  per  unfilled  bed  in 
jail  II;  [C)  The  jail’s  lock  up  shall  be 
reconfigured  for  long  term  use;  (D)  Sentenced 
state  prisoners  may  not  remain  at  the  jail  longer 
than  five  business  days  after  being  sentenced; 
(E)  prisoners  in  custody  of  state  prison  officials 
that  require  additional  court  appearances  shall 
not  be  lodged  in  the  jail  overnight;  (F)  System- 
atic improvements  to  expand  home  detention 
and  work  release  programs  and  to  speed  up  pros- 
ecutions and  creating  a council  to  oversee  the 
jail;  (G)  Incrementally  decrease  the  September 
1, 2003,  population  of  1,310  to  1,135  by  April, 
2004.  Violations  of  this  population  limit  would 
result  in  a $40  per  prisoner  per  day  fine. 

The  court  then  turned  to  order  remedial 
steps  for  its  previous  finding  of  the  “unhealthy, 
unsanitary,  dangerous,  offensive  conditions” 
at  the  jail.  The  sheriff  was  ordered  to  compile 
the  order  of  priorities  for  addressing  mainte- 
nance and  repair  requests  to  be  completed  by 
the  Marion  County  Building  Authority.  While 
the  parties  stipulated  the  court’s  orders  on 
medical  care  were  complied  with,  the  court 
ordered  a plan  be  prepared  for  treating  pris- 


oners with  chronic,  long  term  injuries  or  ill- 
nesses. 

The  court  also  ordered  the  Sheriff  to  in- 
crease the  per  prisoner  meal  allotment  from 
70  cents  to  $2  to  provide  a safe  and  humane 
level  of  daily  nutrition.  A certified  nutritionist 
is  to  oversee  the  jail’s  menus.  As  the  jail’s 
kitchen  is  so  small,  it  must  be  shut  down  for 
12  hours  every  two  weeks  for  cleaning.  Dur- 
ing this  period,  an  outside  vendor  shall  provide 
the  jail’s  meals.  Off  site  food  preparation  shall 
be  considered  as  a permanent  option  until  the 
jail’s  kitchen  facilities  are  upgraded  and  ex- 
panded. 

The  sheriff  is  to  take  action  to  address 
problems  that  deter  prisoners  from  partici- 
pating in  outside  recreation,  such  as  property 
theft.  He  is  also  to  devise  a weekly  and  daily 
cleaning  schedule  for  the  jail  and  implement 
a non  contact  visiting  schedule  for  prison- 
ers. In  addition,  the  sheriff  must  install  video 
surveillance  inside  and  outside  the  jail,  and 
install  audio  technology  to  permit  commu- 
nication between  prisoners  in  cell  blocks  and 
guards.  The  order  was  to  remain  in  effect 
until  the  sheriff  was  in  full  compliance.  See: 
Marion  County  Jail  Inmates  v.  /J^lerson, 
270  F.  Supp.2d  1034  (SD  IN  2003). 


California  Prisoner  Trust  Account  Interest  Recoverable 
Only  Upon  Proof  Of  Individual  Loss 


The  Ninth  Circuit  U.S.  Court  of  Ap- 
peals held  that  prisoners  have  noth- 
ing to  recover  in  a claim  for  interest  on  their 
common  trust  account  when  the  state’s 
costs  to  administer  the  account  exceed  the 
interest  generated,  but  an  individual  pris- 
oner might  have  such  a claim  if  his  personal 
interest  portion  were  large  enough  to  sur- 
pass his  pro  rata  costs. 

Paul  Schneider  and  fourteen  other  Cali- 
fornia prisoners  sued  in  federal  district  court 
in  1997  under  42  U.S.C.  § 1983  to  recover 
interest  earned  on  their  Inmate  Tmst  Accounts 
(ITA).  They  alleged  that  the  California  regu- 
lations authorizing  automatic  transfer  of  any 
ITA  interest  to  the  Inmate  Welfare  Fund  [a 
funding  pool  used  to  benefit  prisoner  activi- 
ties pursuant  to  Calif.  Penal  Code  § 5006] 
was  an  illegal  “taking”  of  private  property 
for  public  purposes  in  violation  of  the  Fifth 
and  Fourteenth  Amendments,  which  the  dis- 
trict court  rejected.  Schneider  v.  California 
Department  of  Corrections  [CDC],  957 
F.Supp.  1145  (N.D.  CA 1997)  (Schneider  I). 

On  appeal,  the  Ninth  Circuit  reversed, 
and  remanded  for  interest/costs  determina- 


tions. See:  Schneider  v.  California  Depart- 
ment of  Corrections,  151  F.3d  1194  (9th  Cir. 
1998)  (Schneider  II);  PLN,  April,  1999,  p.26. 
The  district  court,  satisfied  with  the  state’s  evi- 
dence that  the  annual  administrative  costs  of 
$1,178,892  ($7.84  per  prisoner)  exceeded  the 
annual  earned  interest  of  $5 16, 1 16  ($3.43  per 
prisoner),  denied  relief.  Schneider  v.  Califor- 
nia Department  of  Corrections,  91  F.Supp. 2d 
1316  (N.D.  Cal.  2000)  (Schneider  III);  PLN, 
Nov.  2000,  p.30. 

In,  what  is  now,  this  fourth  round  of  liti- 
gation, the  court  revisited  the  Fifth 
Amendment  Takings  Clause  complaint  — 
aided  by  intervening  case  law  precedent.  Not- 
ing that  the  U.S.  Supreme  Court  recently 
observed  that  it  is  not  “taking”  alone  that  is  at 
issue,  but  taking  “without  just  compensation” 
[citing  Brown  v.  Legal  Foundation  of  Wash- 
ington, 123  S.Ct.  1406,  1419  (2003)],  the 
court  concluded  that  no  improper  taking  in 
the  aggregate  had  occurred. 

But  this  did  not  end  the  question.  Re- 
lying upon  McIntyre  v.  Bayer,  339  F.3  1097 
(9th  Cir.  2003);  the  court  posited  that  the  tak- 
ings protection  could  inure  to  an  individual 
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prisoner  if  his  personal  trust  account  inter- 
est were  sufficiently  large  to  offset  the 
pro-rata  cost  of  his  account’s  administration. 

The  court  further  granted  defendants 
(former  CDC  Directors)  Gomez  and  Terhune 
qualified  immunity  because  the  state  of  the 
law  on  this  point  was  only  lately  announced 
in  McIntyre,  and  thus  they  had  no  prior  fair 
warning  [citing  Saucier  v.  Katz,  533  U.S. 
194,  201  (2001)]  of  a constitutional  infir- 
mity in  their  regulations.  Additionally,  at  oral 
argument,  the  court  was  informed  that  fol- 
lowing Schneider  II,  CDC  stopped 
depositing  ITA  funds  into  an  interest-bear- 
ing account  - apparently  to  sacrifice 
$5 1 6, 1 1 6 in  annual  interest  rather  than  com- 
pensate a few  aggrieved  prisoners.  The  court 
reserved  judgment  on  this  “precipitous  act” 
pending  the  outcome  of  a remand  to  the  dis- 
trict court.  Accordingly,  the  Ninth 

Circuit  vacated  and  remanded  Schneider’s 
case  to  determine  if  any  of  the  individual 
named  plaintiffs  could  factually  demonstrate 
their  entitlement  to  recovery  of  interest 
earned  in  excess  of  costs.  See:  Schneider  v. 
California  Department  of  Corrections,  FV 
F.3d  716  (9th  Cir.  2003). 
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Last  Chance  For  Washington  Prisoners  To  Request  Postconviction 

DNA  Testing  is  December  31,  2004 


Washington  state  prisoners  who 
believe  DNA  evidence  may  prove 
their  innocence  must  file  a request  for 
postconviction  DNA  testing  by  December  3 1 , 
2004.  Starting  January  1,  2005,  a defendant 
must  raise  DNA  issues  at  trial  or  on  appeal. 

UnderRCW  10.37.170,  any  person  con- 
victed of  a felony  who  is  serving  a term  of 
imprisonment  may  request  DNA  testing  by 
writing  a letter  to  the  state  Office  of  Public 
Defense.  But  the  law  has  a sunset  clause. 
Those  who  do  not  request  the  testing  by  the 
end  of  the  year  may  permanently  lose  access 
to  the  evidence.  Starting  next  year,  local  ju- 
risdictions will  not  be  required  to  maintain 
biological  evidence  taken  in  the  investiga- 
tion of  criminal  cases. 

The  Innocence  Project  Northwest  pro- 
vides indigent  Washington  prisoners  pro  bono 
representation  for  the  purpose  of  requesting 
DNA  testing.  If  your  case  has  biological  evi- 
dence that  could  prove  your  innocence,  write 
to:  IPNW,  William  H.  Gates  Hall,  University 
of  Washington  School  of  Law,  Box  353020, 
Seattle,  WA  98195-3020.  Please  provide  as 
much  detail  as  possible  about  the  case,  explain- 
ing clearly  the  link  between  the  biological 
evidence  and  your  innocence.  If  possible, 
please  try  to  include  your  cause  number  and  a 
list  of  the  evidence  presented  at  trial. 

Writing  the  Innocence  Project  does  not 
in  itself  constitute  a DNA  testing  request.  The 
law  requires  a letter  to  the  state  Office  of 
Public  Defense,  which  will  then  forward  the 


request  to  the  prosecutor  in  the  county  where 
the  conviction  was  obtained  if:  1.)  DNA  was 
not  admitted  at  trial  because  the  court  ruled 
it  did  not  meet  acceptable  scientific  standards 
or  2.)  DNA  testing  technology  was  not  ad- 
vanced enough  to  test  the  DNA  evidence  at 
the  time  of  the  case. 

The  Office  of  Public  Defense  address  is 
Office  of  Public  Defense,  PO.  Box  40957, 
Olympia,  WA  98504-0957.  Cause  numbers 
and  any  trial  and  appeal  numbers  should  be 
included  in  DNA  testing  requests. 

Making  the  request  does  not  guarantee 
testing  will  be  completed.  The  law  leaves  the 
decision  on  whether  to  grant  new  DNA  test- 
ing to  the  prosecutor.  Screening  is  supposed 
to  be  based  on  the  likelihood  that  the  DNA 
evidence  would  demonstrate  innocence  on  a 
more  probable  than  not  basis.  For  this  rea- 
son, letters  should  make  a clear  link  between 
the  biological  evidence  and  innocence. 

IPNW  recommends  those  who  have 
been  wrongly  convicted  to  clearly  state  in 
their  letter  why  they  think  DNA  testing  will 
prove  on  a more  likely  than  not  basis  that 
they  are  not  the  person  who  committed  the 
crime.  IPNW  also  recommends  sending  a 
copy  of  the  letter  directly  to  the  prosecutor 
in  the  county  of  conviction. 

If  the  request  is  accepted  and  the  evi- 
dence still  exists,  the  prosecutor  shall  request 
the  DNA  be  tested  by  the  Washington  state 
patrol  crime  laboratory.  There  is  an  appeal 
process  for  those  denied  testing. 


DNA  testing  has  been  successful  in 
overturning  convictions  in  more  than  150 
cases  across  the  United  States.  Advances  in 
technology  have  greatly  improved  the  qual- 
ity of  testing  now  available.  Ten  years  ago, 
DNA  testing  could  only  be  completed  on 
large  samples  and  the  results  were  often  in- 
conclusive. Today  reliable  results  can  be 
obtained  on  small  or  even  partially  degraded 
biological  samples.  Even  in  cases  where 
DNA  testing  was  unavailable  or  inconclu- 
sive 3 years  ago,  reliable  and  accurate  testing 
may  now  be  possible. 

DNA  testing  can  be  completed  on  bio- 
logical material  other  than  blood,  saliva  and 
semen.  A Massachusetts  prisoner  was  recently 
exonerated  based  on  DNA  testing  completed 
on  a swab  from  a glass  the  perpetrator  drank 
from,  a stain  on  a sweatshirt  the  perpetrator 
was  wearing,  and  a hair  found  on  a baseball 
cap  that  had  come  off  the  head  of  the  perpe- 
trator while  he  was  running  from  the  police. 
All  three  samples  matched  each  other,  but  none 
matched  the  man  incarcerated  for  the  crime. 
He  was  released  after  serving  more  than  6 years 
for  a crime  he  didn’t  commit.  [PI 
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Write  to: 

Coffey  Park  Greetings,  LLC 
PO  BOX  15227 
Alexandria,  V.A.  22309 

Shipping:  $0  - $9.99  = $1 .00 
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FREE  SHIPPING  ON  ORDERS  OVER  $10 


Tell  a friend  to  order  on  our  website  at: 
www.coffeyparkgreetings.com 
All  cards  are  $2.00 


We  at  Coffey  Park  Greetings  know  that  there  are  people  who  want  a variety  of  styles,  quality  design,  creativity 
and  satisfaction  in  their  greeting  cards.  Our  unique  cards  are  different  from  what  you  see  in  the  market  today. 
You  will  find  that  our  cards  relate  to  an  urban  culture  within  a culture.  We  have  recognized  that,  therefore;  we 
have  created  a company  to  fill  that  void.  Coffey  Park  Greetings  delivers  exceptional  greeting  cards  to  the  urban 
consumer.  Through  images  and  verse,  the  lifestyle  of  urban  culture  is  reflected.  Our  greeting  cards  celebrate  the 
urban  environment  and  embrace  its  diversity.  Free  catalogs  are  now  available! 
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UL-13/  MY  SHORTY 


UL-11  / SOUL  MATE 


UL-34  / URBAN  LOVE 
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Washington  Police  Kill  Unarmed  Escapee 
In  Botched  Raid;  Prisoner  also  Killed 

By  Michael  Rigby 


One  day  after  he  used  a fake  gun  to 
escape  from  a courthouse  in 
Tacoma,  Washington,  a “three-strikes”  pris- 
oner was  killed  by  police  in  a bungled  raid 
that  left  one  officer  wounded.  Family  mem- 
bers allege  the  unarmed  man  was  never  given 
the  chance  to  surrender,  even  though  he 
sought  to  do  so. 

The  Escape  and  Shooting 

Harold  McCord  Jr.,  36,  was  no  doubt 
thinking  about  his  future  as  he  sat  in  a Pierce 
County  courtroom  for  a brief  hearing  on  June 
23,  2003.  Convicted  a month  earlier  in  the 
kidnapping  and  assault  of  his  girlfriend  at  a 
Tacoma  bus  stop,  McCord,  who  had  previ- 
ous convictions  for  robbery  in  1988  and 
1991,  had  been  sentenced  on  June  13  to  life 
in  prison  without  parole  under  the  state’s 
“three-strikes”  law. 

As  the  hearing  ended  around  10  a.m., 
McCord  bolted  from  the  courtroom.  One  of 
the  courtroom  officers  chased  McCord  into 
the  hallway  and  tackled  him.  As  they  fought, 
McCord  pulled  out  a fake  gun,  which  had 
been  made  from  cardboard,  toilet  paper  and 
black  ink,  and  held  it  to  the  officer’s  head. 

“Two  other  officers  who  were  several 
yards  away  saw  the  incident  happen  and  low- 
ered their  weapons,”  said  Pierce  County 
sheriff’s  spokeswoman  Lauren  Pawlawski. 
McCord  then  fled  the  building.  Once  outside, 
McCord  hijacked  a pick-up  truck  and  drove 
off.  The  fake  gun  was  found  in  the  road. 

The  next  day  Pierce  County  investigators 
received  a tip  that  McCord  was  hiding  out  at  a 
Monroe  apartment  complex  in  Snohomish 
County.  At  around  4 p.m.,  eight  tactical  offic- 
ers— four  from  Monroe  and  four  from 
Bothell — used  a battering  ram  to  knock  down 
the  door  of  McCord’s  suspected  hideout  and 
stormed  the  apartment.  When  the  police  en- 
tered, McCord,  who  was  hiding  in  the 
bathroom,  “started  yelling,  ‘I’ve  got  a gun,”’ 
said  Snohomish  County  sheriff’s  spokes- 
woman Jan  Jorgensen. 
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Monroe  police  sergeant  Eduardo  Jany 
then  sicced  his  police  dog  on  McCord.  But 
when  the  dog  couldn’t  get  through  the  par- 
tially closed  bathroom  door,  Jany  told 
investigators  that  he  feared  for  his  life  and 
fired.  The  other  officers  followed  suit  with  a 
flurry  of  gunfire,  hitting  McCord  seven 
times,  an  autopsy  showed. 

Jany,  39,  was  also  hit  in  the  fusillade — 
shot  with  an  AR- 15  by  Monroe  officer  Jason 
Southard.  Jany  suffered  a wound  to  his  left 
forearm  and  the  amputation  of  part  of  his 
right  ring  finger,  said  Monroe  Police  Chief 
Tim  Quenzer. 

Although  police  at  first  said  that  a gun 
had  been  found  in  the  apartment,  the  weapon 
turned  out  to  be  Jany’s.  McCord  was  un- 
armed when  he  was  killed. 

After  the  shooting,  Eliza  Kruse,  51,  a 
family  friend,  was  arrested  and  charged  with 
aiding  McCord’s  escape.  According  to  po- 
lice reports,  Kruse  and  an  unidentified 
man — who  later  informed  police  of 
McCord’s  whereabouts — picked  McCord  up 
in  Seattle  and  drove  him  back  to  Kruse’s 
apartment.  Kruse  later  said  the  escape,  which 
included  plans  to  get  McCord  false  identifi- 
cation and  sneak  him  into  Canada,  was  partly 
contrived  by  her  husband,  James  Mathis. 
Mathis  is  a prisoner  at  the  Monroe  Correc- 
tional Complex  and  the  brother  of  McCord’s 
stepfather,  who  is  also  imprisoned  at  MCC. 
Kruse  also  alleged  that  McCord’s  family 
threatened  her  repeatedly  to  obtain  her  help 
in  the  escape. 

Kruse  eventually  pleaded  guilty  to  a 
single  count  of  first-degree  rendering  crimi- 
nal assistance.  At  her  sentencing  on  August 
27,  2003,  Kruse  was  sentenced  to  eight 
months  in  jail  and  fined  $500. 

Police  believe  at  least  five  more  people 
aided  in  McCord’s  escape.  However,  Kruse’s 
arrest  will  probably  be  the  only  one  because, 
if  a family  member  aids  in  an  escape,  it  is  con- 
sidered only  a misdemeanor  under  state  law. 

Errors  Illuminated 

A report  released  by  the  Snohomish 
County  Sheriff’s  Office  on  October  6, 2003, 
indicated  that  the  raid  was  botched  from  the 
beginning. 

To  begin  with,  police  entered  the  apart- 
ment without  knocking  or  identifying 
themselves,  even  though  they  did  not  have  a 
“no  knock.”  warrant.  It’s  risky  when  heavily 
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armed  police  storm  homes,  said  Everett  at- 
torney Mark  Mestel,  who  won  millions  of 
dollars  in  the  1990s  for  Snohomish  County 
residents  who  lost  family  members  or  were 
injured  in  bungled  police  raids.  “You  can  see 
the  inherent  danger  in  this  when  the  police 
start  shooting  each  other,”  Mestel  said.  “Cer- 
tainly, the  police  can’t  think  that  is  a good 
idea.” 

Moreover,  though  a negotiator  was  on 
the  scene,  police  chose  not  to  negotiate  with 
McCord  or  use  other  tactics  to  get  him  out 
of  the  apartment. 

Carl  Mack,  president  of  the  Seattle 
branch  of  the  National  Association  of  Col- 
ored People,  said  he’s  concerned  race  may 
have  played  a role.  McCord  was  black.  “I 
certainly  don’t  believe  negotiating  tactics 
were  used,”  he  said.  “Our  concern  is  exces- 
sive force  was  easily  being  used  against 
people  of  color.” 

The  report  also  noted  that  police  endan- 
gered lives  by  not  evacuating  the  apartment 
complex,  though  it  was  teeming  with  kids. 
Witnesses  said  at  least  20  children  were 
hanging  out  in  the  playground,  swimming 
in  a nearby  pool,  and  running  around  the 
parking  lots  during  the  raid. 

The  report  further  noted  that  when  J any 
tried  to  send  his  police  dog  into  the  bath- 
room, it  became  confused  and  frenzied, 
biting  another  officer  instead. 

The  most  damning  condemnation  of  the 
raid,  however,  comes  from  McCord’s  fam- 
ily, who  believe  that  McCord  wanted  to 
surrender  but  was  never  given  the  chance. 

“My  brother  was  definitely  murdered,” 
said  McCord’s  older  sister,  Kenuetta  McCord. 

Kenuetta  and  Ron  Thomas,  McCord’s 
cousin,  said  McCord  had  called  another  rela- 
tive shortly  before  the  raid.  During  the 
conversation,  McCord  reportedly  said,  ‘“I 
want  to  give  myself  up.  What  do  I do?  I don’t 
know  what  to  do.’  That  was  the  last  thing 
our  family  member  said  came  from  Harold. 
Thomas  said.  Thomas  added:  “He  didn’t 
have  time  to  give  himself  up.  We  want  to 
know  why.” 

The  family’s  attorney,  Bradley  Marshall 
of  Seattle,  noted  that  McCord  had  been  shot 
in  the  shoulder,  chest,  buttocks,  arm,  hand 
and  both  thighs,  according  to  the  autopsy 
report.  Marshall  said  the  report  “indicates 
that  (McCord)  was  on  his  knees  with  his 
hands  behind  his  back  in  a surrendering  po- 
sition,” when  he  was  shot. 
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McCord’s  family  called  for  an  inquest 
early  on,  but  legal  wrangling  about  which 
county — King  or  Snohomish — had  jurisdic- 
tion, delayed  any  decision.  McCord  was 
killed  in  Snohomish  County  but  died  at 
Seattle’s  Harborview  Medical  Center  in  King 
County.  After  a court  hearing  on  November 
4,  2003,  King  County  announced  that  it 
would  conduct  an  official  review  of 
McCord’s  death. 

However,  an  inquest  only  collects  infor- 
mation about  an  incident.  Snohomish  County 
prosecutors  will  still  conduct  their  own  in- 
vestigation to  decide  if  any  of  the  police 
involved  in  the  raid  should  be  criminally 
charged.  In  Washington  history,  no  inquest 
jury  or  prosecutor  has  ever  found  a police 
shooting  to  be  unjustified.  McCord’s  shoot- 
ing death  was  no  exception.  On  May  10, 
2004,  a King  county  inquest  jury  held  that 
McCord's  shooting  was  justified.  The  next 
day,  on  May  11,  2004,  Snohomish  county 
prosecutors  announced  no  police  would  be 
criminally  charged  in  McCord’s  death. 

In  June,  2004,  McCord’s  ex  wife  and 
six  children  filed  claims  against  Snohomish 
county,  the  city  of  Monroe  and  Bothell  as  a 
prelude  to  filing  suit  against  the  entities  for 
their  respective  roles  in  McCord’s  death. 

Another  Escape,  Another  Shooting 

Though  McCord’s  death  received  much 
media  attention,  many  suspicious  shootings 
by  police  in  Washington  receive  relatively 
little  scrutiny.  Just  over  a month  after  the 
McCord  incident,  police  shot  and  killed  an- 
other unarmed  escapee. 

Thomas  D.  Guinn,  33,  a prisoner  serv- 
ing 175  years  for  rape  and  kidnapping, 
escaped  from  the  Stafford  Creek  prison  near 
Aberdeen  on  August  29, 2003.  According  to 
prison  officials,  Guinn  attacked  a gardener 
about  10  a.m.  and  stole  his  truck,  using  it  to 
crash  through  an  outer  fence.  Guinn  then 
abandoned  the  truck  and  scaled  a second 
fence  topped  with  razor  wire. 

Following  a trail  of  blood,  police  and 
prison  guards  located  Guinn  approximately 
90  minutes  later.  He  was  hiding  in  the  woods 
about  a mile  from  the  prison. 

Terry  Pemula,  the  prison’s  spokeswoman, 
said  authorities  ordered  Guinn  to  surrender  but 
he  refused,  so  they  shot  him.  Guinn  was  pro- 
nounced dead  about  1:30  P.M.  at  Harborview 
Medical  Center  in  Seattle. 
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Cowboy  Justice:  BOP  Guards  Convicted 

by  Alan  Prendergast 


The  seven  men  sat  around  the  de- 
fense table  Tuesday  afternoon,  June 
24,  2003,  murmuring  quietly  to  each  other 
and  exchanging  hearty  good-luck  hand- 
shakes with  their  attorneys.  The  tension  was 
thick,  anticipation  high. 

Shortly  after  4 p.m.,  the  jurors  filed  into 
U.S.  District  Judge  Wiley  Daniel’s  court- 
room. The  seven  men,  now  deathly  silent, 
tried  to  read  their  faces.  The  jurors  did  not 
look  at  them. 

No  easy  matter,  deciding  whether  to  put 
someone  behind  bars.  Particularly  in  this 
case.  The  seven  defendants  — Mike 
LaVallee,  Rod  Schultz,  Robert  Verbickas, 
David  Pruyne,  Ken  Shatto,  James  Bond  and 
Brent  Gall  — know  all  about  prison  and  the 
terrible  things  that  can  happen  inside. 

They  used  to  work  there. 

Known  collectively  as  the  Cowboys,  the 
group  was  accused  of  being  part  of  a sprawl- 
ing conspiracy  among  rogue  prison  guards 
to  systematically  beat  and  abuse  prisoners 
at  the  high-security  federal  penitentiary  out- 
side Florence,  Colorado.  Most  of  the 
incidents  occurred  inside  the  Special  Hous- 
ing Unit,  or  SHU,  a prison  within  a prison, 
where  gung-ho  guards  squared  off  against 
some  of  the  most  disruptive,  defiant  prison- 
ers in  the  entire  federal  system. 

According  to  prosecutors,  the  Cowboys 
selected  prisoners  who  “needed  to  be  taught 
a lesson”  and  proceeded  to  punch,  kick, 
choke  and  otherwise  punish  them.  They  also 
fabricated  evidence,  including  self-inflicted 
injuries,  to  make  it  appear  that  they  were 
acting  in  self-defense. 

The  conspiracy  unfolded  over  thirty 
months.  Uncovering  it  took  much  longer:  a 
five-year  investigation  by  the  FBI  and  the 
U.S.  Department  of  Justice’s  Civil  Rights 
Division.  A grand  jury  indictment  listing  55 
overt  acts  of  beating,  torture,  intimidation, 
deception  and  threats.  A nine-week  trial  fea- 
turing more  than  sixty  witnesses.  And  two 
weeks  of  jury  deliberation  in  Denver’s  fed- 
eral courthouse  — longer  than  the  juries  took 
in  the  Timothy  McVeigh  and  Terry  Nichols 
trials,  longer  than  the  process  for  any  fed- 
eral jury  in  Colorado  in  recent  memory. 

The  glacial  pace  of  the  deliberations  had 
frayed  nerves  on  both  sides  of  the  courtroom 
and  led  to  speculation  about  a possible  hung 
jury.  But  by  Monday,  the  jury  had  reached  a 
decision  on  five  of  the  seven  defendants. 
Over  protests  from  defense  lawyers,  Judge 
Daniel  ordered  that  the  verdicts  be  placed  in 


sealed  envelopes,  so  that  even  he  wouldn’t 
know  what  they  contained,  then  sent  the 
jurors  back  to  resume  their  work. 

As  it  turned  out,  the  panel  had  been 
struggling  with  the  conspiracy  charges  — 
a circumstance  that  became  apparent  the 
following  day,  when  the  jurors  brought  in 
a remarkably  split  decision.  LaVallee  and 
Schultz,  guilty  of  conspiracy  and  one  spe- 
cific beating  of  a prisoner.  Verbickas,  not 
guilty  of  conspiracy  but  guilty  of  one  spe- 
cific beating  of  a prisoner.  Shatto,  Gall, 
Bond,  Pruyne  — not  guilty,  not  guilty,  not 
guilty,  not  guilty. 

Mothers  wept.  Beefy  men  hugged  each 
other  and  slapped  their  lawyers  on  the  back. 
Outside  the  courtroom.  Rod  Schultz  tried 
to  make  sense  of  it  all.  All  along,  he  and  his 
co-defendants  had  denied  any  wrongdoing. 
Now  four  of  them  were  going  home,  and 
he  and  two  others  were  going  to  prison  for 
up  to  ten  years. 

“If  I’d  done  the  things  they  said  I did, 
I would  be  dead  by  now,”  Schultz  said, 
shaking  his  head.  “And  do  you  think  things 
are  any  better  now  down  at  Florence? 
Things  are  getting  worse,  and  this  is  just 
going  to  make  the  prisoners  more  bold.  This 
is  the  kind  of  thing  that  can  cause  a mo- 
ment of  hesitation  by  staff,  and  that  can  cost 
lives.” 

A soft-spoken,  seemingly  mild-man- 
nered former  Army  MP,  Schultz  had  been 
portrayed  by  the  government  as  one  of  the 
principals  in  the  Cowboys  conspiracy.  In 
the  courtroom,  defense  lawyers  were  mak- 
ing a strenuous  plea  to  Judge  Daniel  to 
release  him  and  the  other  convicted  defen- 
dants on  bond  pending  sentencing,  arguing 
that  the  former  prison  guards  would  be 
“subject  to  violence”  by  other  prisoners  if 
sent  to  a federal  prison  — an  ironic  argu- 
ment, at  best,  given  the  charges.  But  Schultz 
seemed  unconcerned. 

“I  was  a soldier  for  ten  years,”  he  said. 
“I’ve  lived  in  worse  places  than  where 
they’re  sending  me.” 

The  jury  clearly  didn’t  buy  much  of 
the  government’s  case.  Yet  even  while  re- 
jecting the  charges  against  most  of  the 
Cowboys,  two  jurors  felt  compelled  to  send 
a note  to  Judge  Daniel  stating  their  belief 
that  “the  environment  at  USP  Florence  at 
the  time... was  conducive  to  overall  abusive 
conduct.” 

There’s  no  question  that  something 
went  badly  haywire  in  the  Florence  SHU, 


something  that  made  dedicated,  highly  re- 
garded prison  guards  act  like  the  criminals  they 
were  supposed  to  supervise.  The  government’s 
key  witnesses  were  ex-guards  who’d  also 
worked  in  the  SHU  and  now  admitted  to  beat- 
ing prisoners  and  covering  it  up. 

“I  was  so  used  to  not  telling  the  truth,” 
said  David  Armstrong,  once  one  of  the  most 
prominent  Cowboys  and  now  their  chief  ac- 
cuser. “That’s  just  the  way  it  was.” 

The  defense  attorneys  insisted  that 
Armstrong  was  still  lying.  “This  case  is  not 
about  unfortunate,  starving  prisoners  and  sa- 
distic prison  guards,”  countered  Tom 
Hammond,  LaVallee’s  lawyer.  “The  truth 
about  USP  Florence  is  not  about  the  officers. 
It’s  about  the  prisoners.” 

But  the  Cowboys  trial  demonstrated  that 
the  truth  about  USP  Florence,  if  it  could  be 
discerned  at  all,  was  about  guards  as  well  as 
prisoners,  the  criminals  and  their  keepers.  The 
problem  was  telling  them  apart. 

After  dismissing  the  jury.  Judge  Daniel 
ordered  that  the  three  convicted  defendants 
be  taken  into  custody.  “The  Court  is  concerned 
about  their  safety,”  he  noted,  assuring  defense 
lawyers  that  at  this  point,  they  wouldn't  be 
sent  to  a federal  prison  — where,  presumably, 
they  might  be  beaten. 

Schultz  took  off  his  coat  and  tie  and  pre- 
pared himself  to  be  shackled. 

Why  did  it  start?  How  did  the  relation- 
ship between  guards  and  prisoners  in  the 
Special  Housing  Unit  at  USP  Florence  be- 
come a real-life  version  of  The  Itchy  and 
Scratchy  Show ? 

To  strike  a man  in  a fit  of  rage  is  one  thing. 
But  to  join  with  others  in  beating  a man  en- 
trusted to  your  care  is  something  else.  To 
coolly  select  one  who  is  in  need  of  “the  treat- 
ment,” and  then  to  pummel  him  in  the  ribs  or 
kidneys;  to  pick  up  a handcuffed  prisoner  and 
drop  him  head  first  on  the  floor  of  his  cell;  to 
kick  him  in  the  crotch,  knead  his  testicles  or 
stomp  on  his  neck  when  he  is  already  on  the 
ground  — that  requires  a professional  com- 
mitment to  violence,  a conviction  that  brutality 
is  an  essential  part  of  your  job. 

Of  course,  the  job  can’t  be  performed 
properly  without  some  form  of  official  sanc- 
tion — without  the  blessing  of  supervisors, 
perhaps,  or  at  least  an  understanding  that  the 
boss  is  willing  to  look  the  other  way.  But  it 
also  requires  a core  of  dedicated,  motivated 
employees.  How  did  they  get  that  way? 

Despite  the  dozens  of  witnesses,  the  hun- 
dreds of  exhibits  and  thousands  of  pages  of 
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documents  presented  at  the  Cowboys  trial, 
the  question  of  motive  was  scarcely  ad- 
dressed. The  prosecutors  tried  to  stay  away 
from  it  entirely,  arguing  that  no  amount  of 
provocation  could  justify  the  beatings.  Mo- 
tive was  irrelevant,  they  told  the  jury;  all  they 
had  to  do  was  prove  that  the  seven  guards 
conspired  to  engage  in  “unnecessary  and 
wanton  infliction  of  pain  and  suffering  un- 
der color  of  law,”  in  violation  of  the 
prisoners’  constitutional  rights. 

“The  government  is  not  required  to  of- 
fer a motive,”  said  prosecutor  Richard 
McNally  of  the  Justice  Department’s  Civil 
Rights  Division.  “We  can’t  look  in  their 
hearts.” 

The  defense  attorneys  weren’t  eager  to 
go  down  that  road,  either.  They  promised  the 
jurors  “a  tour  of  hell,”  then  proceeded  to 
numb  them  with  U.S.  Bureau  of  Prisons 
manuals  and  use-of-force  procedures,  as  well 
as  statistics  on  prisoner  violence  and  staff 
shortages,  all  to  suggest  that  the  guards  in  the 
dock  had  done  no  more  than  what  was  neces- 
sary to  subdue  out-of-control  prisoners. 

Brian  Holland,  for  example,  contended 
that  his  client,  Robert  Verbickas,  was  merely 
going  by  the  book,  taking  “proactive  efforts 
to  prevent  prisoner  disturbances”  when  he 
slammed  cuffed  prisoner  Keith  Overstreet  to 
the  ground  during  an  escort  down  a hallway. 
Verbickas  claimed  that  Overstreet  had  tried 
to  pull  away  from  him.  But  Armstrong,  the 
government’s  star  witness,  testified  that 
Overstreet  didn’t  try  to  pull  away,  that  the 
takedown  was  one  more  shot  at  a man  in 
chains  after  Armstrong  and  Verbickas  had 
already  beaten  him  in  his  cell.  The  jury  found 
Verbickas  not  guilty  in  the  incident. 

When  Mike  LaVallee,  the  reputed  leader 
of  the  posse,  took  the  stand  in  his  own  de- 
fense, he  brought  with  him  a box  of  shanks 
— homemade  knives  confiscated  from  pris- 
oners at  USP  Florence.  It  was  tantamount  to 


saying.  See,  any  day  one  of  us  could  die  in 
there.  But  the  box  explained  nothing.  It 
couldn’t  explain  the  lies  and  subterfuges,  the 
faked  injuries  and  bogus  memos,  the  elabo- 
rate arrangements  the  Cowboys  had  worked 
out  among  themselves  for  taking  care  of  busi- 
ness in  the  SHU. 

And  it  couldn’t  begin  to  explain  a man 
like  Mike  LaVallee.  LaVallee  testified  that 
he  did  nothing  wrong,  yet  the  government’s 
witnesses  portrayed  him  as  a kind  of  high 
priest  of  the  SHU’s  sacred  mysteries,  the  man 
who  most  thoroughly  embraced  the  Cowboy 
motto:  “Lie  till  you  die.”  No  matter  what 
official  investigations  might  ensue,  “Stick  to 
your  memo,”  he  counseled  one  nervous  col- 
league. “What  starts  in  the  SHU  stays  in  the 
SHU,”  he  allegedly  told  another. 

LaVallee  didn’t  always  follow  his  own 
advice.  Witnesses  testified  that  he  boasted 
in  bars  of  the  beatings  and  angrily  confronted 
guards  he  didn’t  think  were  sufficiently  loyal. 
A schoolteacher  who  visited  his  home  said 
he  told  her  he’d  beaten  a prisoner  so  badly 
that  day  that  he  thought  he’d  killed  him;  the 
man  started  to  convulse,  but  the  beating  con- 
tinued. 

These  were  rare  glimpses,  though,  into 
a hidden  world.  Everyone  understood  that 
what  happened  in  the  SHU  had  to  stay  there. 
Cops  and  soldiers  have  similar  sayings  about 
what  happens  on  the  street  or  on  patrol,  and 
the  Cowboys  knew  that  ethic  well;  six  of  the 
seven  indicted  guards  are  ex-military.  Sev- 
eral of  them  had  gone  through  the  BOP’s 
training  academy  together  in  1993,  an  ini- 
tiation into  the  seal  of  silence  and  loyalty  they 
would  share. 

They  were  still  relatively  young,  inex- 
perienced guards  when  they  arrived  at  USP 
Florence  a few  months  later  — a new  prison 
that  was  already  home  to  more  than  a thou- 
sand high-security  prisoners,  close  to  double 
the  number  it  was  designed  for. 


Penitentiaries  such  as  USP  Florence  are 
the  dumping  ground  of  the  federal  system, 
reserved  for  the  most  violent,  escape-prone 
or  long-term  problem  prisoners.  Officially, 
“the  worst  of  the  worst,”  including  convicted 
terrorists  and  gang  leaders,  are  sent  to  the 
Florence  supermax,  the  highest-security 
prison  in  the  country,  across  the  road  from 
the  USP.  But  any  prison  guard  will  tell  you 
that  the  USP  is  a far  more  dangerous  assign- 
ment. 

In  the  supermax,  prisoners  are  rarely  out 
of  their  cells,  and  the  staff-to-prisoner  ratio 
is  high.  At  USP  Florence,  depending  on  the 
shift,  guards  are  outnumbered  as  much  as  ten 
to  one  by  prisoners,  many  of  whom  belong 
to  the  Aryan  Brotherhood,  the  Mexican  Ma- 
fia, the  DC  Blacks  or  one  of  forty  other 
prison  gangs.  There  were  eight  prisoner  ho- 
micides in  the  prison’s  first  seven  years  of 
operation  and  close  to  one  hundred  prisoner- 
on-prisoner  assaults  in  one  seventeen  month 
period. 

Prisoners  who  attack  other  prisoners  or 
guards  are  removed  from  general  population 
and  sent  to  the  Special  Housing  Unit  — 
along  with  the  deranged,  the  gangbangers 
and  the  protective-custody  cases.  The  SHU 
at  the  Florence  pen  soon  became  so  crowded 
that  double -bunking  was  the  norm.  Far  from 
being  a deterrent  to  violence,  the  segrega- 
tion unit  emerged  as  the  most  dangerous 
place  in  the  prison,  for  prisoners  and  guards 
alike. 

By  early  1995,  the  situation  had  reached 
a boiling  point.  An  influx  of  hard-core  gang 
members  from  other  prisons  had  produced  a 
rash  of  assaults  on  staff  and  filled  up  the 
SHU.  The  administration’s  solution  to  bad 
behavior  was  simple:  loss  of  privileges,  more 
time  in  the  SHU.  This  was  little  comfort  to 
the  guards  who  worked  in  the  SHU,  dealing 
daily  with  men  who  cursed  them,  spat  on 
them,  shit-bombed  them  or  ejaculated 
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through  their  cell’s  food-slot  door.  What 
could  be  done  to  control  hard  cases  and 
nutjobs  who  had  so  little  left  to  lose? 

According  to  prosecutors,  it  was  around 
this  time  that  Mike  LaVallee  told  other 
guards  he’d  been  given  a “green  light”  by 
Captain  Terry  Hines,  overlord  of  the  SHU, 
to  take  care  of  business.  Hines  was  a mentor 
to  the  young  Cowboys,  a veteran  guard  who 
told  jaw-dropping  stories  about  the  good  old 
days  at  USP  Marion,  the  Illinois  pen  that  had 
replaced  Alcatraz  as  the  toughest  joint  in  the 
system  until  the  Florence  supermax  opened 
in  1994. 

One  witness  would  later  recall  Hines 
bragging  about  his  boys  at  Marion,  who  were 
sharp  enough  to  drag  prisoners  into  an  el- 
evator, away  from  any  cameras,  in  order  to 
administer  correction.  “You  haven’t  done 
anything  until  you’ve  been  suspended  one 
time,”  Hines  allegedly  told  his  green  troops 
at  Florence. 

Hines,  who  left  Florence  in  1996  and 
became  an  associate  warden  at  a prison  in 
Pennsylvania,  was  never  charged  in  the  in- 
vestigation. He  appeared  at  the  Cowboys  trial 
as  a defense  witness,  sparring  with  prosecu- 
tors and  denying  the  “green  light” 
conversation  or  any  knowledge  of  guard 
misconduct.  But  Armstrong  claimed  to  have 
had  a similar  conversation  with  Hines  about 
doing  what  had  to  be  done. 

Like  a lot  of  guards  in  the  SHU, 
Armstrong  was  disgusted  by  the 
administration’s  lack  of  backbone  in  deal- 
ing with  mouthy,  belligerent  prisoners.  In 
1995  he  was  29  years  old,  around  the  same 
age  as  most  of  the  other  Cowboys,  and  not 
inclined  to  take  crap  from  lowlifes.  He  be- 
came an  enthusiastic  participant  in  more  than 
a dozen  beatings  of  prisoners  — too  many, 
he  told  the  jury,  to  remember  them  all. 

Armstrong  beat  prisoner  Kevin 
Gilbeaux  — with  the  assistance  of  barrel- 
chested guard  David  Pruyne,  he  says,  who 
packed  a mean  two-handed  punch.  (It  was 
Pruyne  who  supposedly  gave  the  group  its 
nickname,  boasting  to  prisoners  that  the 
guards  had  their  own  gang,  the  Cowboys; 
he  was  acquitted  of  the  Gilbeaux  beating.) 
Armstrong  also  brought  prisoner  Felton 
Wiggins  into  the  SHU,  then  joined  in  a mass 
thumping  of  him  with  a group  of  fellow 
Cowboys  — including,  he  says,  Brent  Gall, 
Ken  Shatto  and  Rod  Schultz. 

At  trial,  there  was  considerable  dispute 
over  whether  Gall  was  present  for  the 
Wiggins  episode,  or  whether  it  even  hap- 


pened the  way  Armstrong  described.  But 
one  guard  was  so  disturbed  by  the  whole 
business  that  he  vowed  never  to  do  another 
prisoner  escort  with  Armstrong. 

The  preferred  method  of  instruction  in- 
volved punches  and  kicks  to  the  chest  and 
abdomen,  to  minimize  bruising,  but  it  didn't 
always  work  that  way.  Heads  were  slammed 
into  walls,  bodies  hurled  to  the  floor.  The 
injuries  could  always  be  explained,  as  long 
as  everyone  kept  his  story  straight  and  stuck 
to  his  memos  — which  usually  reported  a 
justifiable  use  of  force  on  a prisoner  who 
was  combative,  self-mutilating  or  just  plain 
crazy. 

Of  course,  not  every  guard  in  the  SHU 
was  involved.  But  no  one  who  worked  with 
the  Cowboys  reported  the  beatings,  not  for 
years.  Loyalty  may  have  played  a part,  or 
maybe  it  was  because,  as  prosecution  wit- 
nesses suggested,  the  Cowboys  had  no  more 
affection  for  snitches  than  the  prisoners; 
they  might  be  slow  to  respond  to  a 
colleague’s  body  alarm  if  he  or  she  was  tell- 
ing tales  out  of  school. 

Yet  the  silence  was  based  on  more  than 
fear.  In  January  1996,  a 25-year-old  guard 
named  Charlotte  Gutierrez  came  upon 
LaVallee  working  his  magic  in  the  cell  of 
prisoner  Ronnie  Beverly.  According  to 
Gutierrez,  LaVallee  was  punching  Beverly 
in  the  torso  while  he  was  lying  cuffed  on 
the  floor.  LaVallee  told  her  to  leave. 
Gutierrez,  who' d just  started  working  in  the 
SHU,  responded  by  stepping  on  Beverly’s 
head. 

“I  wanted  to  be  part  of  the  group,”  she 
told  the  jury.  “I  wanted  the  respect  of  the 
other  officers,  except  for  the  weak  and 
scared  ones.” 

Before  long,  Gutierrez  was  kicking 
prisoners  in  the  groin  and  squeezing  their 
testicles.  Schultz  congratulated  her,  she 
said,  and  LaVallee  showed  her  how  not  to 
leave  marks. 

At  first  the  treatment  was  reserved  for 
the  most  repellent  prisoners,  men  like 
Howard  Lane,  a lifer  who’d  killed  another 
prisoner  and  threatened  staff.  Gutierrez  de- 
scribed him  as  a stalker  and  compulsive 
masturbator  who  was  known  for  following 
female  guards  around  and  writing  them  dis- 
gusting letters.  He  had  two  penises  tattooed 
on  his  chest,  with  shooting  stars  surround- 
ing them. 

After  one  of  Lane’s  episodes  of  sexual 
misbehavior.  Captain  Hines  summoned 
Verbickas  and  guard  Dennis  Britt.  Britt  re- 
membered Hines’s  order:  “Take  this  piece 
of  shit  down  to  the  SHU  and  give  him  the 
treatment.” 


Once  in  the  unit,  Britt  testified,  Verbickas 
picked  up  the  handcuffed  Lane  and  dropped 
him  chin  first  on  the  ground.  Gutierrez  kicked 
him  in  the  ribs.  Afterward,  a lieutenant  looked 
in  on  the  messy  scene  and  told  Gutierrez,  “Fix 
this.” 

So  Gutierrez  cleaned  up  the  blood.  Then 
she  slapped  her  shins  repeatedly  to  raise  red 
spots  that  would  photograph  nicely  — sup- 
porting evidence  for  the  official  reports,  which 
stated  that  Lane  had  kicked  Gutierrez  and  sus- 
tained injuries  by  hurling  himself  into  objects 
in  his  cell. 

But  it  wasn’t  just  deviants  like  Lane  who 
needed  to  be  taught  a lesson.  Prisoners  who 
kicked  cell  doors,  prisoners  who  made  vague 
threats  about  lawsuits  or  insulted  a guard’s 
family  — whatever  the  problem,  beatings 
were  the  solution.  One  guard  said  that  when 
he  called  Schultz  for  some  advice  on  how  to 
deal  with  an  unruly  prisoner  in  his  own  unit, 
Schultz’s  answer  was  unequivocal:  “Take  him 
down  to  the  holding  cell  and  beat  him.”  On 
another  occasion,  Schultz  allegedly  declared 
that  a guard  who  was  suspected  of  snitching 
“should  be  taken  out  to  the  parking  lot  and 
beaten.” 

In  time,  the  lessons  doled  out  to  their  cap- 
tive pupils  became  more  elaborate,  the 
purpose  more  obscure.  What  end  was  served, 
after  all,  by  roughing  up  prisoner  Pedro 
Castillo,  a notorious  self-mutilator?  What 
pedagogical  aim  could  there  be  in  torturing  a 
prone,  cuffed,  mentally  ill  prisoner  named 
Ellis  Lard?  Yet,  according  to  one  guard, 
LaVallee  stomped  on  Lard’s  neck  while 
Verbickas  soccer-kicked  him  in  the  ribs. 

(The  jury  acquitted  LaVallee  and 
Verbickas  of  beating  Lard.) 

Perhaps  the  most  bitter  lesson  of  all  was 
prepared  for  William  Turner.  It’s  not  clear  how 
Turner,  a slight,  scrawny  bank  robber,  was 
selected  as  a candidate  for  the  treatment;  he’d 
been  in  the  SHU  only  eight  days  when  he  got 
the  stuffing  knocked  out  of  him  in  the  sum- 
mer of  1996.  Staff  memos  at  the  time 
refer  to  various  threats  and  rants  Turner  sup- 
posedly uttered  in  the  days  leading  up  to  the 
altercation,  claiming  to  be  “running  shit  in 
segregation”  and  having  a pipeline  to  Johnnie 
Cochran.  But  prosecutors  say  the  memos  can’t 
be  trusted,  that  they  may  have  been  faked  to 
make  the  subsequent  assault  more  plausible. 

On  the  third  day,  guards  put  a jumbo- 
sized prisoner  into  Turner’s  cell.  Turner,  who 
claimed  to  be  a protective-custody  case,  pro- 
tested. He  got  the  worst  of  the  ensuing  fight 
with  his  cellie,  who  was  soon  removed. 

On  the  eighth  day,  Schultz  stuck  his  arm 
into  the  food  slot  in  Turner’s  cell,  ostensibly 
to  hand  him  a towel.  Schultz  cried  out  that 
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Turner  had  grabbed  him  by  the  wrist  and  was 
stabbing  his  arm.  Guards  Armstrong, 
LaVallee  and  James  Bond  responded.  Turner 
was  slapped,  kicked,  punched,  put  in  a 
chokehold  and  otherwise  neutralized.  Shack- 
led hand  and  foot,  he  was  moved  to  a holding 
cell  and  charged  with  assaulting  Schultz  and 
Armstrong. 

Stabbing  a guard  can  add  another  ten 
years  to  a prisoner’s  sentence.  But  the  entire 
incident  was  a fraud,  Armstrong  testified. 
The  guards  had  decided  in  advance  to  pay 
Turner  a visit,  with  the  aim  of  nailing  him 
on  charges  that  would  keep  him  in  23-hour 
lockdown  for  years.  Schultz  had  sharpened 
a toothbrush  in  an  office,  Armstrong  said, 
stabbed  himself  in  the  arm,  then  sprinkled 
blood  in  Turner’s  cell  after  the  beating. 

Videotapes  of  Turner  in  the  holding  cell, 
taken  to  document  his  medical  treatment, 
show  a frail,  whimpering  wreck  who  can 
hardly  stand  or  even  defecate  without  assis- 
tance. He  complains  of  severe  pain  in  his  ribs, 
protests  his  innocence,  frets  that  the  men  who 
did  this  aren’t  finished  with  him. 

“They’re  going  to  jump  on  me  and  kill 
me,”  he  tells  one  skeptical  staff  member. 
“Look  at  me,  man.  I didn’t  stab  nobody.  I’ll 
take  a polygraph  on  it,  man.  I have  never 
stabbed  anybody  in  my  entire  time  in  this 
system.” 

Nobody  pays  too  much  attention  to  what 
prisoner  Turner  has  to  say.  After  four  days 
of  sitting  in  his  own  excrement  and  receiv- 
ing minimal  medical  attention,  his  moaning 
stops.  He  offers  a contrite  apology  to  a guard, 
clearly  eager  to  better  his  situation.  Here  he 
is,  facing  another  ten  years  in  prison  — and 
calmly  consenting  to  the  frame.  Like  Win- 
ston Smith  in  1984,  who  appeases  his 
keepers  by  acknowledging  that  two  plus  two 
equals  five,  he  seems  willing  to  confess  to 
anything. 

“I  guess  I blew  up  at  Schultz,”  he  mut- 
ters. “It  was  my  fault.  If  you  could  relay  that 
to  the  captain...  Also,  I’ve  got  two  lawsuits. 
Tell  him  that  I’m  willing  to  tear  them  up.  I 
don’t  even  want  to  deal  with  that  shit.” 

Turner  learned  his  lesson  well.  What 
was  real  was  not  his  aching  ribs,  but  what 
the  guards  said  was  real.  Nobody  would  ever 
believe  anything  different,  especially  if  it 
came  from  the  likes  of  William  Turner. 

So  it  came  to  pass:  What  started  in  the 
SHU  stayed  in  the  SHU. 

Except  it  didn’t. 

One  of  the  more  troubling  questions  to 
emerge  from  the  Cowboys  trial  is  how  an 
alleged  conspiracy  of  such  magnitude,  in- 
volving more  than  a dozen  guards  and 
spanning  two  and  a half  years,  could  go  un- 


detected for  so  long.  So  many  crimes,  so 
many  constitutional  violations  committed  by 
federal  employees  inside  a high-security  fed- 
eral institution  - wasn’t  anybody  paying  any 
attention? 

Prosecutors  say  the  isolated  nature  of  the 
SHU  helped  to  conceal  what  was  going  on. 
Captain  Hines  had  a great  deal  of  control  over 
which  guards  were  assigned  to  the  SHU,  and 
those  guards  controlled  access  to  the  unit. 
The  prisoners  were  locked  away  from  the 
world,  their  injuries  dutifully  explained  away 
in  memos  and  minimized  by  medical  staff 
who  were  willing  to  cover  for  the  officers. 
“The  SHU  was  the  perfect  place  to  beat  pris- 
oners,” Assistant  U.S.  Attorney  Robert 
Mydans  said. 

Nonsense,  responded  defense  lawyers, 
who  pointed  out  that  there  was  an  endless 
parade  of  people  through  the  SHU : wardens, 
associate  wardens,  captains  and  lieutenants, 
food-service  personnel,  physicians’  assis- 
tants. At  the  end  of  his  closing  argument,  Tom 
Hammond,  LaVallee’s  attorney,  thumped  the 
lectern  repeatedly,  ridiculing  the  notion  that 
other  staff  could  be  kept  waiting,  “knocking 
at  the  door”  of  the  SHU  until  the  Cowboys 
were  through  beating  someone.  It  was  ab- 
surd to  believe  that  so  many  beatings  could 
occur  and  nobody  outside  the  unit  would 
know,  he  argued. 

Yet  there  is  reason  to  believe  that  many 
people  outside  the  SHU  did  know  about  the 
beatings.  They  just  didn’t  do  anything  about 
it.  They  didn’t  take  the  information  seriously, 
they  didn’t  care,  or  they  were  scared. 

As  early  as  1995,  Chris  Kester,  a repre- 
sentative of  the  guards’  union  who  worked 
in  the  SHU,  had  gone  to  warden  Joel 
Knowles  about  the  injured  prisoners  he  saw 
when  he  arrived  for  his  shift.  Knowles  dis- 
counted the  stories,  though,  and  Kester’s 
subsequent  efforts  to  go  up  the  ladder  — 
meetings  with  top-ranking  BOP  officials, 
calls  for  a congressional  investigation  — led 
nowhere.  (According  to  Schultz,  Kester  was 
trying  to  “bring  down”  guards  who  chal- 
lenged his  leadership.) 

In  fact,  the  most  tangible  result  of 
Kester’s  efforts  was  the  growing  rank-and- 
file  hostility  toward  union  reps  who  failed 
to  support  their  brother  guards.  After  a 
shakeup  in  leadership  of  the  guards'  local, 
the  union  began  taking  a more  sympathetic 
position  concerning  the  Cowboys,  regarding 
them  as  fall  guys  targeted  by  ambitious  De- 
partment of  Justice  lawyers.  The  DOJ 
routinely  defends  high-ranking  prison  offi- 
cials in  prisoner  lawsuits,  union  officials 
noted,  while  leaving  lowly  line  guards  to  hire 
their  own  attorneys. 


Plenty  of  prisoners  complained,  too,  but 
they  fared  worse  than  Kester.  After  all,  pris- 
oners always  complain,  and  nobody  pays 
them  any  mind.  Called  to  the  stand  to  ac- 
count for  his  findings  that  prisoners  had 
consistently  assaulted  staff  in  the  SHU,  not 
the  other  way  around,  a disciplinary  hearing 
officer  explained  that  in  12,000  hearings, 
he’d  never  taken  the  word  of  a prisoner  over 
that  of  a guard  without  persuasive  support- 
ing evidence.  But  the  supporting  evidence 
— the  memos,  the  photos  of  guard  injuries, 
the  medical  reports  — was  invariably  on  the 
guards’  side. 

So  when  the  complaints  did  produce  an 
investigation,  either  by  the  BOP’s  own 
snoops  or  by  the  FBI,  it  was  a perfunctory 
effort  that  couldn’t  pierce  the  wall  of  paper- 
work the  Cowboys  had  erected  around  their 
activities.  The  investigators  would  talk  to  the 
guards  and  read  the  documents.  Then  they’d 
dismiss  what  the  prisoners  said  as  — well, 
the  kind  of  thing  prisoners  say.  What  was 
real  was  what  was  on  paper. 

If  they’d  looked  closely  at  the  paper- 
work, they  might  have  detected  some 
problems.  They  might  have  noticed,  for  in- 
stance, that  the  guards  seemed  to  have 
collaborated  on  their  reports  of  the  Turner 
incident,  right  down  to  the  same  misspell- 
ings in  identical  accounts  of  how  Turner 
“began  to  viscously  [sic]  stab”  Schultz  while 
“fanatically”  screaming. 

But  they  had  no  reason  to  be  suspicious. 
In  a sense,  they  were  unwitting  accomplices 
in  the  conspiracy  themselves,  part  of  the 
same  system,  a system  that  brutalized  pris- 
oners and  guards  alike  and  never  attached 
much  value  to  either  group.  All  they  had  to 
go  on  were  prisoner  complaints,  and  every- 
body knew  that  prisoners  were  liars. 

“These  officers  relied  on  the  institutional 
presumption  that  no  one  believes  an  inmate,” 
prosecutor  Mydans  told  the  jury.  “[The 
guards]  were  instantly  believed.  And  they 
were  never  challenged  by  a system  that  was 
supposed  to  investigate  inmate  complaints.” 

Eventually,  though,  they  were  chal- 
lenged, as  the  evidence  leaking  out  of  the 
SHU  became  too  formidable  to  ignore.  In 
1997,  a Catholic  priest  went  to  the  warden 
with  some  disturbing  stories  about  prison- 
ers who  claimed  to  have  been  abused  in  the 
SHU.  There  were  reports  of  beatings,  of  pris- 
oners being  served  food  mixed  with  urine 
and  feces,  of  deadly  enemies  being  deliber- 
ately celled  together  for  the  sake  of  the 
sporting  event  that  might  follow.  And  there 
was  a loose  cannon  roaming  the  BOP  by  the 
name  of  David  Armstrong. 
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By  that  point,  promotions  and  transfers 
out  of  the  SHU  had  effectively  put  an  end  to 
the  Cowboys  as  a working  unit.  Armstrong 
had  made  lieutenant,  his  salary  raised  to  a 
magnificent  $38,000  a year,  but  he  couldn’t 
shake  his  old  ways.  Assigned  to  a prison  in 
Pennsylvania,  he  was  soon  demoted  for  rules 
violations,  then  transferred  to  a prison  in 
New  Jersey.  A few  months  later,  he  was  sus- 
pended for  seven  days  for  an  altercation  with 
an  prisoner  in  a holding  cell. 

He  returned  to  work  in  the  spring  of 
1998  and  found  an  FBI  agent  waiting  for 
him.  The  agent  wanted  to  ask  him  a few  ques- 
tions about  his  dealings  with  prisoner 
Overstreet  at  USP  Florence  two  years  ear- 
lier. 

Armstrong  had  been  questioned  about 
the  Overstreet  beating  before.  He’ d stuck  by 
his  memo,  denying  any  misconduct.  But  the 
FBI  had  gone  back  over  his  statements  and 
noticed  certain  discrepancies.  He’d  been 
caught  in  a lie,  the  kind  of  lie  that  could  lead 
to  a perjury  charge.  Over  the  next  few 
months,  Armstrong’s  story  began  to  buckle 
and  collapse.  He  admitted  to  beating 
Overstreet.  Then  three  or  four  other  prison- 
ers. Then  a dozen  more. 

Around  the  same  time,  the  government’s 
case  against  prisoner  Turner  for  stabbing 
Schultz  was  unraveling  faster  than  a pair  of 
Wal-Mart  stretch  pants.  Turner  had  been  for- 
tunate enough  to  land  a court-appointed 
attorney,  Scott  Baroway,  who  actually  looked 
into  his  wild  story  about  guards  stabbing 
themselves  and  trying  to  pin  it  on  him. 
Baroway  sent  an  investigator  into  the  prison 
to  interview  prisoners.  He  obtained  forensic 
reports  on  the  toothbrush  used  in  the  stab- 
bing and  the  blood  spatter  in  the  cell  and 
discovered  that  the  evidence  didn’t  match  up 
with  Schultz’s  account  of  being  attacked;  for 
one  thing,  the  blood  trail  looked  like  it  had 
been  “flicked”  onto  surfaces  rather  than 
dripped  from  a stab  wound. 

The  criminal  case  against  Turner  was  dis- 
missed. But  if  he  didn’t  stab  anyone,  prosecutors 
wondered,  what  happened  in  that  cell? 

Armstrong  told  them.  He  also  told  them 
about  beating  Gilbeaux  and  Wiggins.  In  1999 
he  entered  into  a plea  agreement  in  Denver’s 
federal  court,  admitting  to  abusing  prisoners 
and  pledging  his  cooperation  in  the  investiga- 
tion in  hopes  of  a lighter  sentence.  Four  years 
later,  he’s  still  awaiting  sentencing.  Two  other 
implicated  guards,  Gutierrez  and  Jake  Geiger, 
soon  hammered  out  plea  bargains  of  their  own; 
for  her  part,  Gutierrez  was  able  to  get  a pos- 


sible twelve  felony  counts  knocked  down  to 
one  misdemeanor  in  exchange  for  her  testi- 
mony against  the  men  who'd  tutored  her. 
She,  too,  has  yet  to  be  sentenced. 

The  indictments  that  followed  were  based 
largely  on  the  beatings  that  Armstrong, 
Gutierrez  and  Geiger  claimed  to  have  wit- 
nessed or  participated  in,  and  the  three  played 
critical  roles  in  the  trial.  Much  of  the 
defense’s  energy  was  expended  attacking 
their  credibility,  portraying  them  as  “bargain 
hunters,”  “bought  testimony,”  witnesses 
who’d  tailored  their  stories  to  fit  the 
government’s  theory  of  the  case  and  earn 
themselves  a light  sentence.  But  their  testi- 
mony was  bolstered  by  that  of  other  guards 
— some  promised  immunity,  some  not  — 
who  admitted  to  helping  cover  up  the  beat- 
ings. A shamefaced  guard  named  Kevin 
Mitchell  said  he  wished  he’d  “had  the  guts  to 
do  the  right  thing”  and  report  the  mess  years 
ago. 

The  long  journey  to  the  courtroom 
hadn’t  been  an  easy  one  for  Armstrong, 
who’d  been  diagnosed  with  non-Hodgkin’s 
lymphoma.  At  the  eleventh  hour,  prosecu- 
tors tried  unsuccessfully  to  postpone  the  trial, 
citing  his  weakened  condition.  No  longer  the 
swaggering  tough  guy  who  didn’t  take  crap 
from  anyone,  he  was  a specter  on  the  stand, 
pale  and  weak,  with  an  oxygen  tube  running 
to  his  nose.  The  cancer  had  lodged  a tumor 
in  his  throat,  constricting  his  speech  and 
making  it  difficult  to  breathe.  The  grueling 
hours  of  questioning  sent  him  to  the  hospi- 
tal and  delayed  the  trial  for  several  days  until 
he  could  return.  Yet  he  still  managed  to  croak 
out  a damning  tale  of  beatings  and  lies,  more 
of  both  than  a man  could  be  expected  to  keep 
straight. 

Prosecutor  McNally  described 
Armstrong  as  a man  confronting  his  own 
mortality.  “In  this  prosecution,  there  are  no 
innocent  bystanders,”  he  said.  “There’s  no 
other  way.  People  involved  in  the  conspiracy 
had  to  tell  you  about  the  conspiracy.  These 
people,  by  necessity,  are  criminals.” 

The  defense  suggested  Armstrong  had 
embellished  his  story  over  the  years,  trying 
to  purchase  as  much  freedom  as  he  could  for 
whatever  time  he  had  left.  And  they  pointed 
out  the  curious  absence  of  prisoners  from  the 
witness  stand.  Of  the  sixteen  prisoners  the 
indictment  had  identified  as  victims  of  the 
Cowboys,  the  government  called  only  two 
to  testify. 

“The  witnesses  who  are  in  the  best  po- 
sition to  know  what  happened,  you  didn’t 
hear  from  them,”  Hammond  told  the  jury. 
“Where  were  they?  You  keep  hearing  that 
nobody  believes  an  inmate.  Well,  the  only 


logical  answer  is  that  the  government  doesn’t 
believe  them,  either.” 

Actually,  during  the  trial,  the  govern- 
ment had  former  Florence  prisoners  stacked 
up  like  poker  chips  at  jails  around  the  metro 
area,  some  of  them  shipped  there  from  pris- 
ons thousands  of  miles  away.  Perhaps  they 
presented  so  few  of  them  because  they  fig- 
ured that  even  disgraced  guards  made  better 
witnesses  than  litigious  prisoners.  William 
Turner,  for  example,  has  already  collected 
$17,000  from  the  government  over  the  at- 
tack by  his  cellmate  and  is  currently  suing 
the  Cowboys  and  the  BOP  for  the  subsequent 
beating  by  staff  that  he  suffered. 

“Maybe  they  thought  I was  less  cred- 
ible because  I’ve  filed  a lawsuit,”  says 
Turner,  who  called  Westword  collect  from 
the  Clear  Creek  County  Jail,  highly  incensed 
that  he  hadn’t  been  summoned  to  testify. 
“But  the  fact  is.  I’m  the  one  who  told  the 
truth  about  what  happened,  and  nobody  lis- 
tened.” 

The  Cowboys  could  have  brought  the 
alleged  prisoner  victims  into  court  as  defense 
witnesses,  if  they  thought  it  would  do  them 
any  good.  As  it  turned  out,  only  one  of  them 
suited  their  needs.  Enormous  Ellis  Lard  took 
the  stand  long  enough  to  deny  that  he’d  ever 
been  beaten.  But  prosecutors  characterized 
Lard  as  a deluded,  drugged  paranoid  schizo- 
phrenic who  believes  his  family  has  been 
kidnapped  by  the  government. 

“They  put  him  on  the  witness  stand  be- 
cause he  was  big,”  Mydans  told  the  jury. 
“They  hoped  you  would  be  scared  of  him. 
He  was  an  exhibit.” 

In  the  end,  the  case  may  have  hinged 
not  on  what  the  guards  said  or  what  the  pris- 
oners weren’t  there  to  say,  but  on  the  telltale 
pieces  of  evidence,  mostly  videos  and  pho- 
tographs, that  nobody  had  managed  to  fake 
or  destroy. 

The  prosecution  made  much  of  a single 
photograph  of  Turner’s  cell,  showing  drops 
of  Schultz’s  blood  on  the  floor.  According 
to  the  official  story,  that  blood  had  been  shed 
before  the  use  of  force  on  Turner,  before  four 
brave  men  rushed  into  the  cell  to  subdue  a 
toothbrush-slashing  maniac;  yet  somehow  all 
five  men,  struggling  in  close  quarters,  had 
failed  to  disturb  a single  drop  of  blood. 

The  only  reasonable  explanation, 
Mydans  suggested,  was  that  the  blood  was 
planted  there  after  the  beating.  “It’s  pristine,” 
he  said.  “There  isn’t  a smear,  a footprint,  a 
smudge....  It  could  not  have  happened  the 
way  they  say.  It  did  not  happen.” 

But  the  jury  was  curiously  unmoved  by 
that  photo.  They  found  LaVallee,  Schultz  and 
Bond  not  guilty  of  beating  Turner. 
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No  defense  attorney  challenged 
Mydans’s  analysis.  Instead,  they  attacked 
Armstrong  and  praised  their  own  clients  as 
family  men,  honored  veterans,  dedicated 
guards.  They  were  good  men,  the  attorneys 
insisted;  Ken  Shatto,  for  example,  was  an 
ex-Marine  who’d  seen  combat  during  the 
Gulf  War  and  served  the  BOP  for  more  than 
seven  years.  He’d  won  awards  and  saved 
lives,  jumped  between  two  prisoners  with 
shanks,  disarmed  another  who  was  armed 
with  a box  cutter.  Like  Gall  and  Bond, 
Shatto  had  been  linked  to  only  one  specific 
beating,  largely  on  the  testimony  of  David 
Armstrong. 

All  three  men  were  acquitted. 

It  would  be  easy  to  dismiss  the  Cow- 
boys prosecution  as  an  overblown  affair, 
consuming  years  of  investigation  and 
troughs  of  public  money  over  a few  tussles 
in  which  no  one  was  killed  or  even  critically 
injured. 

“Not  one  inmate  was  taken  to  the  hos- 
pital,” Hammond  said.  “Nobody  broke  a 
bone.  It’s  one  more  example  of  how  this  case 
stinks.” 

But  if  the  case  was  simply  about  pris- 
oner Turner’s  sore  ribs,  it  never  would  have 
gone  anywhere.  The  damage  done  by  the 
Cowboys  was  more  subtle  yet  more  perva- 
sive than  the  hurt  they  put  on  individual 
prisoners.  Beating  prisoners  puts  other 
guards  at  risk  for  retaliation,  prosecutors  ar- 
gued; it  also  contributes  to  the  deadly 
perception,  by  guards  and  prisoners  alike, 
that  the  rules  that  apply  elsewhere,  the  nice- 
ties of  the  law  and  the  Bill  of  Rights  and  all 
that,  don’t  mean  squat  in  the  SHU. 

It’s  no  coincidence  that  some  of  the 
most  memorable  murders  committed  by  pris- 
oners at  USP  Florence  have  taken  place  in 
the  SHU.  In  1997,  a drug  smuggler  strangled 
his  cellmate  and  kept  the  corpse  around  for 
days  before  guards  discovered  the  crime.  In 
1999,  two  cousins  disemboweled  another 
prisoner  who  was  sharing  a cell  with  them 
and  displayed  his  vital  organs  for  other  pris- 
oners in  the  SHU  to  see.  [PLN,  April,  2000] . 
The  Cowboys  had  nothing  to  do  with  either 
crime,  but  such  deaths  raise  awkward  ques- 
tions about  the  level  of  chaos  in  the  SHU. 

There’s  also  evidence  that  the  guards’ 
practice  of  setting  up  prisoners  for  abuse  ex- 
tended well  beyond  the  Cowboys.  Recently, 
a former  SHU  resident  named  Scott  Rollins 
won  a favorable  decision  in  Denver’s  fed- 
eral court  for  a 1996  assault  that  was 
remarkably  similar  to  Turner’s  bludgeoning 
by  his  cellmate.  Rollins  claims  he  was  de- 
liberately placed  in  a cell  with  a known 
enemy,  over  his  protests,  then  nearly  killed 
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by  the  other  prisoner.  None  of  the  guards 
named  in  Rollins’s  suit  have  ever  been  iden- 
tified as  members  of  the  Cowboys. 

In  his  ruling  on  Rollins’s  claims.  Judge 
Richard  Matsch  wrote  that  he’d  found  parts 
of  Rollins’s  story  to  be  “not  credible,”  but 
there  were  serious  problems  with  the  guards’ 
accounts,  too.  In  fact,  a lot  of  what  the  guards 
had  to  say  about  how  Rollins  got  his  clock 
cleaned  simply  couldn’t  be  believed,  Matsch 
decided,  and  the  BOP’s  own  investigations 
into  the  incident  were  “lethargic  and  poorly 
documented.”  Matsch  ended  up  awarding 
Rollins  $5,000  for  his  trouble,  plus  attorneys’ 
fees. 

Matsch  dismissed  Rollins’s  claims 
against  regional  and  national  BOP  officials, 
ruling  that  they  had  no  involvement  in  the 
matter.  In  fact,  the  only  person  on  the  admin- 
istrative side  of  USP  Florence  to  face  criminal 
charges  over  the  troubles  there  is  Christine 
Auchenbach,  the  former  public  information 
officer  who  used  to  field  reporters’  questions 
about  the  Cowboys  investigation.  A few 
weeks  ago,  in  the  summer  of  2003, 
Auchenbach  was  sentenced  to  five  years  of 
probation  for  another  kind  of  abuse  of  power: 
having  sex  with  two  male  prisoners. 

Understandably,  the  absence  of  any  com- 
manders’ names  from  the  Cowboy  indictment 
was  a sore  point  among  the  defendants.  “Why 
isn’t  Hines  at  the  front  of  the  table?”  asked 
Pruyne’s  attorney,  Daniel  Smith.  “Why  does 
this  conspiracy  stop  where  the  brass  starts?” 

It  was  a damn  good  question.  The  Cow- 
boys got  indicted.  Their  supervisors  got 
promoted.  Every  prison  guard  knows  that  the 
bodies  on  the  front  line  are  the  ones  who  get 
blamed  for  everything,  regardless  of  how  it 
goes  down.  Still,  these  seven  men,  men  who 
wielded  such  extraordinary  power  over  the 
lives  of  other  human  beings,  never  expected 
to  find  themselves  quite  so  alone,  so  vulner- 
able, like. ..like  prisoners. 

Perhaps  their  crime  was  thinking  they 
were  above  the  law,  but  they  weren’t  the  only 
people  in  the  Florence  pen  who  thought  that 
way.  Their  folly  was  believing  that  the  people 
who  truly  had  the  power,  the  ones  who’d  told 
them  to  take  care  of  business,  would  still  be 
standing  by  them  when  the  business  failed. 

[Armstrong  died  before  being  sentenced. 
Gutierrez  and  Geiger  were  sentenced  to  pro- 
bation in  exchange  for  their  testimony. 
LaVallee  and  Schultz  were  sentenced  to  41 
months  in  prison,  Verbickas  to  30  months. 
They  are  appealing  their  convictions.  The 
government  is  appealing  the  sentenjj^  as 
being  too  lenient,  since  the  U.S.  sentencing 
guidelines  call  for  longer  sentences.] 

[This  article  originally  appeared  in  Westword. 
Reprinted  here  by  permission.] 
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PLRA  Fee  Cap  Upheld,  Applied  to  Parole 
Case;  Allows  Fees-on-Fee  Award 

by  David  Reutter 


The  Eleventh  Circuit  Court  held  the 
attorney  fee  cap  of  the  Prison  Liti- 
gation Reform  Act  (PLRA)  applies  to  parole 
cases  and  is  constitutional  and  allows  a fees- 
on-fees  award.  Georgia  prisoner  Coleman 
Jackson  filed  a joint  motion  for  habeas  corpus 
and  complaint  under  42  U.S.C.  § 1983.  Jack- 
son  alleged  the  Geoigia  State  Board  of  Pardons 
and  Paroles  (Board)  increased  his  punishment 
in  violation  of  the  Ex  Post  Lacto  Clause  of  the 
Lourteenth  Amendment  when  the  Board  ret- 
roactively applied  its  new  policy  requiring 
prisoners  convicted  of  aggravated  assault  to 
serve  ninety  percent  of  the  sentence  before 
becoming  parole  eligible. 

The  new  policy  applied  to  all  convic- 
tions entered  on  or  after  January  1,  1998, 
even  if  the  underlying  conduct  occurred  be- 
fore that  date.  Jackson  committed  aggravated 
assault  on  August  25, 1996;  but  was  not  con- 
victed until  August  4,  1998.  At  the  time 
Jackson  committed  his  crime,  a prisoner  con- 
victed of  aggravated  assault  only  had  to  serve 
one-third  of  his  sentence  before  being  pa- 
role eligible.  The  district  court  dismissed 
Jackson’s  habeas  motion  and  § 1983  damages 
claim  for  failure  to  exhaust  administrative  rem- 
edies, but  entered  equitable  judgment  against 
the  new  policy  being  applied  to  Jackson.  The 
Board  then  held  a hearing  and  granted  Jack- 
son  parole;  and  announced  its  intent  to  review 
the  2,200  similarly  situated  prisoners.  This  un- 
published decision,  Jackson  v.  State  Board  of 
Pardons  Paroles,  2002  WL  16009804 
(N.D.G.A.)  was  reported  in  the  April,  2003 
issue  of  PLN. 

As  the  prevailing  party,  Jackson  moved 
for  award  of  attorney  fees  and  costs,  in  the 
amount  of  $35,210.21.  The  Board  objected 
on  grounds  the  amount  sought  violated  the 
fee  rate  cap  in  42  U.S.C.  § 1997e(a).  Jack- 
son  filed  a reply  brief  and  supplemental 
application  for  fees  of  $2,375  incurred  in  liti- 
gating the  underlying  motion.  The  district 
court  held  the  PLRA  applies  to  this  “prison 
conditions”  case,  allows  fees-on  fees  awards, 
but  only  awarded  $9,308.78.  Both  parties  ap- 
pealed. 

Jackson  argued  the  PLRA  does  not  ap- 
ply to  this  action  because  he  challenged  the 
length  of  his  confinement  and  not  “prison 
conditions.”  The  Eleventh  Circuit,  however, 
focused  on  the  PLRA’s  phrase  “[I]n  any  ac- 
tion brought  by  a prisoner.”  The  court  held 
that  phrase  “means  all  lawsuits  that  are  filed 


by  a prisoner  and  is  not  restricted  to  law- 
suits challenging  ‘prison  conditions’  that  are 
filed  by  a prisoner.”  Therefore,  the  PLRA 
applies  to  Jackson’s  motion  and  supplemen- 
tal application  for  attorney  fees  and  costs. 

Under  the  PLRA  fee  cap,  the  award  must 
be  incurred  in  proving  the  violation,  propor- 
tionally related  to  the  court’s  ordered  relief,  or 
incurred  in  enforcing  the  court’s  relief.  Jack- 
son  argued  the  fee  cap  violates  his  right  to  equal 
protection  “by  restricting  the  attorney’s  fees 
award  of  prisoners  while  permitting  other  liti- 
gants to  recover  full  attorney  fee  awards.” 
Jackson  further  asserted  the  attorney  fee  cap 
restriction  violates  his  fundamental  right  to 
access  to  the  courts  by  discouraging  attorneys 
from  taking  prisoners’  civil  rights  cases.  The 
court  said  prisoners  are  not  a suspect  class  for 
equal  protection  purposes  and  must  demon- 
strate that  a non-frivolous  claim  has  been 
frustrated  or  impeded.  As  Jackson  was  repre- 
sented by  counsel  and  successful  on  his  § 1983 
claim,  he  does  not  have  standing  to  seek  relief 
under  a right  of  access  to  the  courts  theory. 
The  court  ignores  the  apparent  contradiction 
here  because  under  this  logic  a prisoner  who 
cannot  retain  counsel  and  does  not  prevail  is 
unlikely  to  prevail  on  an  access  claim  either. 

The  court  held  that  as  neither  a funda- 
mental right  nor  suspect  class  is  involved, 
the  PLRA  need  only  meet  a rational  basis 
test.  The  court  said  that  by  lowering  the  fees 
recoverable  for  a successful  claim,  “a  ratio- 
nal attorney  [is  likely  to]  demand  a greater 
likelihood  of  success  before  taking  a 
prisoner’s  case.”  By  reducing  the  number  of 
marginal,  albeit  meritorious  claims,  some 
government  resources  are  preserved.  The 
court  agreed  with  its  sister  circuits  that  have 
held  the  fee  cap  constitutional. 

The  Board  challenged  the  award  of  fees- 
on  fees,  or  the  award  of  fees  for  litigation  of 
the  motion  for  attorney  fees  and  costs  to  liti- 
gate the  motion  for  attorney  fees  and  costs. 
The  court  held  that  although  Congress  did 
not  explicitly  provide  for  fees-on-fees,  it  has 
not  changed  the  court’s  long-standing  con- 
struction that  an  attorney  “is  entitled  to 
reasonable  compensation  when  he  litigated 
his  own  claim  to  entitlement  to  § 1988  fees.” 

Accordingly,  the  court  affirmed  the  dis- 
trict court’s  order.  See:  Jackson  v.  State 
Board  of  Pardons  and  Paroles,  33 1 L.3d  790 
(11th  Cir.  2003). 

PI 


November  2004 


32 


Prison  Legal  News 


Fifth  Circuit  Affirms  Termination  of  Guajardo 
(Texas  Prison  Mail)  Suit 

By  Matthew  T.  Clarke 


On  March  16,  2004,  the  Fifth  Cir- 
u i t 

issued  a per  curiam  opinion  affirm- 
ing the  district  court’s  termination  of  the 
20-year-old  consent  decree  which  had  regu- 
lated prisoner  mail  in  the  Texas  Department 
of  Criminal  Justice  (TDCJ). 

The  case  involves  a class-action  civil 
rights  suit  initiated  by  Texas  state  prisoner 
Guadalupe  Guajardo  under  42  U.SG.  § 1983 
33  years  ago.  The  suit  resulted  in  TDCJ’s  adop- 
tion of  the  court-approved  Correspondence 
Rules  regulating  virtually  every  aspect  of  pris- 
oner mail,  Guajardo  v.  Estelle , 568  F.Supp. 
1354  (S.D.TX  1983).  In  1997,  TDCJ  filed  a 
motion  to  terminate  under  the  PLRA.  The  dis- 
trict court  held  a non-evidentiary  hearing 
which  the  parties  agreed  to.  It  found  that  the 
consent  decree  provided  greater  relief  than  the 
minimum  necessary  to  correct  the  constitu- 
tional violation  and  that  the  prisoners  had 
failed  to  prove  an  on-going  constitutional  vio- 
lation showing  prospective  relief  was 
necessary  or  that  the  existing  consent  decree 
was  narrowly  drawn  and  the  least  intrusive 
means  to  correct  individual  constitutional  vio- 
lations as  required  by  the  PLRA.  In  September 
2002,  the  district  court  issued  a 54-page  memo- 
randum terminating  the  prospective  relief  in 
the  consent  decree.  [PLN  June,  2003,  p.  26], 
The  prisoners  appealed  the  termination 
alleging  the  district  court  erred:  ( 1 ) by  placing 
the  burden  of  proof  of  showing  ongoing  con- 
stitutional violations  on  them  instead  of 
requiring  TDCJ,  the  party  requesting  relief,  to 
show  an  absence  of  constitutional  violations; 
(2)  by  not  treating  the  termination  motion  as  a 
motion  for  summary  judgment;  and  (3)  by  tak- 
ing an  “all  or  nothing”  approach  instead  of 
considering  maintaining  the  consent  decree  for 
particular  prisons  or  rules.  The  prisoners 
claimed  that  they  only  agreed  to  have  a non- 
evidentiary  hearing  because  the  district  court 
led  them  to  believe  it  would  treat  the  termina- 
tion motion  as  a motion  for  summary 
judgment. 

The  Fifth  Circuit  agreed  “with  the  great 
majority  of  courts  to  address  this  issue:  a plain 
reading  of  the  PLRA,  including  its  structure, 
imposes  the  burden  on  prisoners.”  It  also  held 
that  the  district  court  never  agreed  to  treat  the 
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termination  motion  as  a motion  for  summary 
judgment  and  would  have  been  in  error  had  it 
treated  the  termination  motion  as  a motion  for 
summary  judgment  because  “summary  judg- 
ment procedure  is  in  tension  with  the 
framework  of  the  PLRA.”  It  also  held  that 
the  prisoners  failed  to  identify  the  individual 
prisons  or  rules  they  alleged  the  court  should 


have  considered  maintaining  relief  with  re- 
spect to.  The  termination  was  affirmed.  See: 
Guajardo  v.  Texas  Dept,  of  Criminal  Justice, 
363  F.3d  392  (5th  Cir.  2004). 

Shortly  after  this  ruling  was  issued  the 
TDCJ  announced  it  was  revamping  its  pris- 
oner correspondence  rules.  Among  the 
changes  was  banjPlig  correspondence  be- 


tween  prisoners  and  banning  sexually 

ATTENTION:*15- 
WASHINGTON  PRISONERS 

YOU  OR  SOMEONE  YOU  KNOW  MAY  BE  ENTITLED 
TO  MONEY  DAMAGES  FOR  CIVIL  RIGHTS  AND/OR 
FALSE  IMPRISONMENT  VIOLATIONS  BY  THE 
WASHINGTON  DEPARTMENT  OF  CORRECTIONS  IF 
YOU  OR  THAT  PERSON  QUALIFIES  AS  FOLLOWS: 

1)  Convicted  of  a sex  crime  committed  before  June  li,  1992  or  a violent 
crime  committed  before  July  1, 1996;  and 

2)  A mandatory  period  of  community  custody  was  imposed  based  upon 
the  judgment  and  sentence;  and 

3)  The  sentencing  court  did  not  impose  a condition  requiring  an  approved 
address  on  the  judgment  and  sentence  before  early  release;  and 

4)  DOC  did  impose  a condition  requiring  an  approved  release  address 
before  early  release;  and 

5)  The  submitted  release  address  was  not  approved  and  as  a result,  there 
was  no  release  at  the  early  release  date. 

Your  Statute  of  Limitations  May  Be 
Running! 

Contact  me  for  a free  consultation  regarding  your  rights 
immediately ! 

The  Law  Office  of  Michael  C.  Kahrs 
753  N.  35th  St. 

Seattle,  WA  98103 
(206) 264-0643 

All  legal  cases  are  different  and  are  fact  and  law  specific. 
There  is  never  any  guarantee  of  success. 
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Challenge  To  Washington  Felon 
Disenfranchisement  Scheme  Remanded 
For  Racial  Bias  Test 

by  John  E.  Dannenberg 


T he  Ninth  Circuit  U.S.  Court  of  Ap 
peals  held  that  the  broader  “totality 
of  the  circumstances”  standard  must  be  used 
rather  than  just  a narrower  statistical  burden 
when  testing  for  racial  bias  in  a prisoner  voter 
disenfranchisement  complaint.  The  U.S.  Dis- 
trict Court  (E.D.  WA)  had  summarily 
dismissed  six  state  prisoners’  claims  that  be- 
cause prisoners  of  color  were 
disproportionately  convicted  of  infamous 
crimes  in  Washington,  their  ensuing  disenfran- 
chisement under  state  law  violated  Section  2 
of  the  federal  Voting  Rights  Act  (VRA)  (42 
U.S.C.  § 1973).  The  district  court  had  found 
no  violation  of  Section  2,  reasoning  that  the 
result  complained  of  was  only  coincidental  and 
not  in  itself  the  result  of  express  racial  animus. 
The  Ninth  Circuit  now  reversed  and  remanded 
on  appeal. 

Muhammad  Farrakhan  and  five  other 
Washington  state  prisoners  sued  under  the 
VRA,  challenging  Washington’s  disenfran- 
chisement law  as  both  violative  of  federal  law 
and  the  United  States  Constitution.  Article  VI, 
Section  3 of  the  Washington  State  Constitu- 
tion provides  that  “[a]ll  persons  convicted  of 
an  infamous  crime  ...  are  excluded  from  the 
elective  franchise.”  The  disenfranchisement 
continues  until  a certificate  of  discharge  issues 
(Revised  Codes  of  Washington  (RCW)  § 
9.94A.637)  — but  Farrakhan’s  crimes  made 
him  ineligible  for  a certificate.  Rejecting 
Farrakhan’s  constitutional  and  vote  dilution 
claims,  the  district  court  had  agreed  earlier  that 
a challenge  could  nonetheless  proceed  under 
a federal  statutory  Section  2 racial  discrimi- 
nation theory.  See:  Farrakhan  v.  Locke,  987 
F.Supp.  1304,  1311  (E.D.  WA  1997);  PLN, 
Oct.  1997,  p.ll;  PLN,  Sep.  1998,  p.22. 

The  crux  of  the  prisoners’  surviving 
complaint  was  that  minorities  suffered  a dis- 
proportionate rate  of  imprisonment  in 
Washington,  and  that  this  directly  caused  the 
loss  of  their  voting  rights.  The  district  court, 
while  accepting  the  reality  of  the  statistics, 
nonetheless  rejected  the  conclusory  claim 
that  this  data  compelled  the  conclusion  of 
willful  discrimination  sufficient  to  justify 
relief  under  Section  2,  holding  that  Farrakhan 
had  failed  his  causal  burden. 

The  Ninth  Circuit  found  the  district 
court’s  standard  at  odds  with  its  precedent 
in  Smith  v'.  Salt  River  Project  Agric.  Improve- 


ment & Power  Dist.,  109  F.3d  586,  594-596 
(9th  Cir.  1997),  which  invoked  a broader  “to- 
tality of  the  circumstances”  test  — one  where 
it  is  examined  to  see  if  “a  certain  electoral 
law,  practice,  or  structure  interacts  with  so- 
cial and  historical  conditions  to  cause  an 
inequality  in  the  opportunities  enjoyed  by 
black  and  white  voters  to  elect  their  preferred 
representatives”  (citing  Thornburg  v. 
Gingles,  478  U.S.  30,  47  (1966)). 

Farrakhan  further  complained  that 
Washington’s  statute  providing  for  restora- 
tion of  civil  rights  (RCW  § 9.94A.220)  also 
violated  Section  2,  because  it  was  unneces- 
sarily cumbersome.  But  the  court  found  that 
no  showing  had  been  made  that  minorities 
were  uniquely  disadvantaged  thereby,  and 
dismissed  this  issue.  Moreover,  the  court  af- 
firmed the  district  court’s  finding  that 
plaintiffs  had  no  standing  to  challenge  the 
restoration  scheme  because  they  presented 
no  evidence  of  their  eligibility.  That  they 
might  qualify  some  day  in  the  future  was 
found  to  be  too  speculative  to  invoke  stand- 
ing today  under  an  “as  applied”  standard. 

The  Ninth  Circuit  concluded  that  “[be- 
cause] a Section  2 analysis  clearly  requires 
that  we  consider  factors  external  to  the  chal- 
lenged voting  mechanism  itself,  we  hold  that 
the  evidence  of  discrimination  within  the 
criminal  justice  system  can  be  relevant  to  a 
Section  2 analysis.”  Since  the  district  court’s 
narrow  cause-relationship  test  improperly 
disregarded  such  factors,  the  case  was  sent 
back  to  make  such  a determination  under  the 
“totality  of  the  circumstances”  test.  See: 
Farrakhan  v.  .SYafcjPJ  Washington,  338F.3d 
1009  (9th  Cir.  2003). 
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Class  Action  Challenges  Treatment  of  Florida’s 
“Sexual  Predator”  Civil  Detainees 


A federal  class  action  has  been  filed 
n the  Federal  District  Court  in  Ft. 
Myers  by  eight  residents  of  the  Florida  Civil 
Commitment  Center  (FCCC),  seeking  to  en- 
force their  rights  to  mental  health  services 
and  treatment  under  the  United  States  Con- 
stitution and  the  Americans  with  Disabilities 
Act.  FCCC  is  a state  institution  that  indefi- 
nitely holds  sex  offenders  who  have 
completed  their  prison  sentences,  but  pur- 
portedly require  additional  treatment  to  keep 
them  from  re-offending. 

While  it  is  deemed  a civil  treatment  fa- 
cility, FCCC  is  located  inside  the  barbed  wire 
fences  of  a former  state  prison  in  Arcadia, 
Florida.  It  is  the  only  facility  in  Florida  des- 
ignated to  house  and  provide  treatment 
services  for  men  confined  under  Florida’s 
Sexually  Violent  Predator  Act. 

Florida  Statute  §§  394-910-394.931 
provides  for  Florida’s  Department  of  Chil- 
dren and  Families  (DCF)  to  involuntarily 
detain  and  civilly  commit  persons  judicially 
determined  to  be  a “sexually  violent  preda- 
tor.” To  be  confined  under  the  Act,  an 
individual  must  be  found  to  have  a mental 
abnormality  or  personality  disorder  that 
makes  the  person  likely  to  engage  in  acts  of 
sexual  violence  if  not  confined  to  a secure 
facility  for  long-term  control,  care,  and  treat- 
ment. 

Once  committed  to  the  DCF’s  custody, 
an  individual  is  entitled  to  a limited  court 
hearing  once  a year  to  determine  whether 
there  is  probable  cause  to  believe  the  person’s 
condition  has  so  changed  that  it  is  safe  for 
that  person  to  be  released.  The  court  will 
not  make  such  a finding  until  the  person  has 
completed  FCCC’s  treatment  program. 
Since  that  program  was  initiated  over  four 
years  ago,  not  one  resident  has  been  permit- 
ted to  successfully  complete  the  treatment 
program  to  the  point  where  DCF  recom- 
mends discharge  to  the  courts. 

“Many  residents  are  excluded  from  par- 
ticipating in  treatment  because  their  underlying 
mental  illnesses  and  developmental  disabili- 
ties are  not  being  treated  or  addressed  through 
adequate  programming,”  stated  attorney 
Kristen  Cooley  of  Florida  Institutional  Legal 
Services.  Plaintiffs  Roger  Canupp,  Jacob 
Myers,  and  Lawrence  McGee  are  unable  to 
participate  in  any  meaningful  way  in  the  treat- 
ment program  because  they  suffer  from 
Bipolar  Disorder,  Personality  Disorder, 
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by  David  M.  Reutter 

Schizophrenia,  Dementia,  or  are  developmen- 
tally  disabled. 

FCCC’s  treatment  program  is  adminis- 
tered by  Liberty  Behavioral  Health 
Corporation  (Liberty),  a for-profit  Pennsyl- 
vania corporation  that  contracts  to  provide 
mental  health  and  substance  abuse  treatment 
through  public  and  private  sector  programs. 
Liberty  has  a three-year  contract  to  run  FCCC 
that  is  worth  $45,237,055. 

The  one  and  only  treatment  program 
available  to  FCCC  residents  has  four  stages: 
(1)  reception  and  custody;  (2)  introduction 
to  treatment-assessment  and  evaluation;  (3) 
intermediate  treatment-phases  one  through 
four;  and  (4)  community  treatment.  There 
are  no  alternatives  to  the  program. 

Stages  one  through  three  require  exten- 
sive reading  and  written  work.  Many  FCCC 
residents  do  not  have  sufficient  literacy  to  com- 
plete that  work,  and  no  literacy  programs  are 
available.  The  complaint  charges  that  no 
guidelines  exist  for  staff  to  determine  who  at- 
tends specialty  groups  (e.g.,  anger 
management,  leisure  education,  human  sexu- 
ality) that  are  part  of  the  four  phases  of  the 
third  stage.  Although  family  participation  is 
important  to  discharge  readiness,  family  mem- 
bers are  not  allowed  to  be  involved  in  treatment 
and  rehabilitation  efforts.  Moreover,  the  ser- 
vices provided  are  not  individualized  to 
address  residents’  indi- 
vidual needs.  Despite 
Florida  law  providing  for 
the  offering,  on  a voluntary 
basis,  of  pharmaceuticals 
that  may  decrease  sexual 
impulses.  Liberty  has  re- 
fused that  treatment  to 
plaintiff  Tywaun  Jackson. 

To  conform  to  consti- 
tutional requirements, 
persons  committed  under 
the  Act  must  receive  treat- 
ment. Although  there  are 
over  420  residents  at 
FCCC,  the  DCF  has  lim- 
ited the  number  of 
participants  in  treatment  to 
150  residents.  Liberty  ac- 
knowledges the  need  for  2 1 
additional  clinical  staff  to 
effectively  serve  the  resi- 
dents currently 

participating  in  treatment. 
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Those  150  residents  who  are  fortunate 
enough  to  participate  in  treatment  have  no 
chance  for  release  and  are  serving  a virtual 
life  sentence.  Because  the  final  phase  of 
Liberty’s  treatment  program,  community  treat- 
ment, does  not  exist,  residents  cannot  complete 
treatment  as  required  by  Florida  courts  for  dis- 
charge. Jackson  and  resident  Charles  Durden 
are  in  the  most  advanced  stage  of  treatment  and 
await  community  treatment,  so  they  are  prevented 
from  showing  there  has  been  a “change”  in  be- 
havior. 

The  complaint  also  challenges  FCCC’s 
use  of  punitive  confinement  without  provid- 
ing a hearing  or  having  a confinement  order 
for  a limited  duration.  When  plaintiff  Bruce 
Kramer  refused  to  return  to  his  housing  assign- 
ment because  he  feared  for  his  life,  he  was  placed 
in  punitive  confinement  from  August  2003 
until  February  2004  when  he  accepted  the 
demand  to  return  to  that  assignment. 

The  lawsuit  requests  declatory  judg- 
ment that  the  conduct,  conditions,  and 
treatment  at  FCCC  is  unconstitutional  and 
injunctive  relief  to  cure  the  deficiencies.  The 
residents  are  represented  by  Kristen  Cooley 
of  Florida  Institutional  Legal  Services  and 
Peter  Sleasman  of  Southern  Legal  Counsel. 
PLN  will  report  future  developments  in  this 
litigation.  See:  Canupp  i'.  Liberty  Behav- 
ioral Health  CorJ^ation,  USDC,  Middle 
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No  Restraint,  No  Consequences:  Privatizing 
Overseas  Intelligence  Extraction 

by  Matthew  T.  Clarke 


The  Center  for  Constitutional  Rights, 
a New  York-based  nonprofit  legal 
center,  helped  Iraqi  prisoners  file  a class-ac- 
tion lawsuit  against  private  “interrogation 
services”  contractors  Titan  Corporation  and 
CACI  International  Incorporated  alleging 
that  Iraqi  citizens  being  held  without  charges 
were  horrifically  abused  and  murdered  while 
falsely  imprisoned  by  the  U.S.  in  Iraq.  See: 
Saleh  it  Titan  Corp.,  USDC  SD  CA,  Case 
No.  04-CV-1143R  (NLS).  The  suit  was  pri- 
marily filed  under  the  Alien  Tort  Claims  Act 
and  the  Racketeering  Influenced  and  Corrupt 
Organizations  (RICO)  Act.  It  reveals  a trou- 
bling trend  toward  privatizing  the  extraction 
of  information  from  people  being  detained 
by  the  U.S.  government  at  overseas  prisons. 

Privatizing  Interrogation 

Since  2001,  the  government  has  increas- 
ingly privatized  the  collection  of  intelligence. 
Previously  the  domain  of  a few  high-tech- 
nology companies  that  aided  in  the  collection 
of  information  using  sophisticated  electronic 
and  space-based  technology,  the  private  in- 
formation gathering  industry  has  ballooned 
into  a multi-billion  dollar  a year  monster  in 
which  a few  huge  companies  have  devoured 
most  of  the  smaller  firms  and  expanded  their 
contracts  to  include  interrogation  of  prison- 
ers and  the  provision  of  interpreters  for 
government  interrogators.  Two  of  these  firms 
are  at  the  heart  of  the  suit. 

Between  January  1,  1998,  and  the  issu- 
ance of  its  2003  annual  repot,  Titan 
Corporation  swallowed  up  19  government 
information  technology  businesses,  includ- 
ing SEMCOR,  Pulse  Engineering,  BTG  Inc., 
Unidyne  Corp.,  VisiCom  Services  Inc.,  and 
Eldyne  Inc.  Titan  is  almost  wholly  depen- 
dent upon  federal  government  contracts, 
which  comprised  96%  of  its  business  in 
2004.  Business  is  booming  for  Titan,  with 
revenues  of  $459  million  in  the  first  quarter 
of  2004,  an  increase  of  21%  over  first  quar- 
ter 2003. 

CACI  has  a similar  business  profile.  Its 
second  quarter  2004  revenues  of  $263.4  mil- 
lion represented  a 29%  increase  compared  with 
the  second  quarter  in  2003.  Most  of  CACI’s 
revenue  comes  from  federal  government  con- 
tracts for  network  services  and  intelligence 
service  work.  Since  2000,  CACI  has  swal- 
lowed up  XEN  Corp.,  selected  assets  of 


Special  Projects  Business  of  Radian  Interna- 
tional, LLC,  a subsidiary  of  URS  Corp., 
Applied  Technology  Solutions  of  Northern 
Virginia,  Premier  Technology  Group,  Inc., 
C-CUBED  Corp.  and  Acton  Burnell,  Inc. 

The  acquisitions  of  both  companies 
were  for  the  purpose  of  increasing  their  in- 
telligence services  offerings  to  the  federal 
government.  Both  companies’  officials  main- 
tain close  ties  with  senior  government 
officials  and  attribute  their  success  in  receiv- 
ing government  contracts  to  those  ties.  Both 
companies  (and  one  other  company  which 
is  not  a defendant)  formed  a joint  enterprise 
known  as  Team  Titan.  Team  Titan  was  re- 
tained to  provide  interrogation  services  in 
Iraq  and  Guantanamo  Bay  (Gitmo),  Cuba,  a 
prison  located  on  a military  base  in  which 
“detainees”  from  Afghanistan  and  elsewhere 
are  being  held,  often  for  years  without 
charges.  To  this  end.  Team  Titan  hired  em- 
ployees and  subcontracted  to  provide 
interrogation  services,  paying  far  in  excess 
of  the  prevailing  fair  market  rate  for  those 
employees  due  to  the  large  number  of  con- 
tracts it  had  entered  into  to  provide  the 
military  and  other  government  agencies  with 
interrogation  services.  According  to  papers 
filed  in  the  suit,  Team  Titan  screened  poten- 
tial employees  to  weed  out  those  not  willing 
to  commit  illegal  acts  of  abuse  and  torture 
for  the  higher  wages. 

Increasing  Interrogation  Profits 
Using  Torture 

The  suit  alleges  that  Team  Titan,  know- 
ing that  the  amount  of  interrogation  services 
contracted  for  would  be  directly  proportional 
to  the  government’s  perception  of  the  amount 
of  information  that  could  be  obtained  by  in- 
terrogation, conspired  to  falsely  imprison 
innocent  persons  and  torture  them  so  that 
they  divulged  information  (true  or  untrue) 
just  to  end  or  mitigate  their  torture.  The  suit 
alleges  that  the  defendants  really  didn't  care 
whether  the  information  was  factual  or  not, 
or  whether  they  complied  with  relevant  laws, 
treaties  and  regulations,  so  long  as  they  ful- 
filled intelligence  gathering  quotas  set  by  the 
U.S.  government.  In  this,  they  were  alleg- 
edly assisted  by  some  U.S.  government 
officials.  This  allowed  Team  Titan  to  earn 
many  millions  of  dollars  for  providing  in- 
terrogation services  and  allowed  the 


individual  torturers  to  earn  exceptionally 
high  salaries. 

Specific  Allegations  of  Abuse  and 
Torture 

The  suit  alleges  that  Guantanamo  Team 
Titan  members  had  “developed  an  approach 
to  interrogation  (tiger  teams)  based  on  study 
and  review  of  what  practices  would  be  most 
humiliating  to  those  practicing  the  Muslim 
faith.”  In  late  2003,  five  Gitmo  interrogation 
teams  were  sent  to  Iraq  to  set  up  a “Gitmo- 
style”  prison  at  Abu  Ghraib.  The  abuse  there 
was  sanctioned  and  systemic.  Abuse  and  tor- 
ture of  uncharged  prisoners  in  Iraq  is  alleged 
to  have  occurred  at  battle  group  unit  stations, 
Al-Baghdai,  Heat  Base  and  Habbania  Camp 
in  the  Ramadi  governorate.  Camp  Buka 
prison,  Bagdad  International  Airport  deten- 
tion center  (Camp  Cropper),  the  Ministry  of 
Defense  in  Bagdad,  the  Presidential  Palace 
in  Bagdad,  Umm  Qasr  prison  camp,  the 
Wood  Building,  the  Steel  Building,  a former 
train  station  in  Al-Kaim,  near  the  Syrian  bor- 
der, the  former  mukhabarat  office  in  Basrah, 
the  Tikrit  holding  area  formerly  known  as 
the  Saddam  Hussein  Islamic  School  and  sev- 
eral Iraqi  police  station  in  Bagdad.  Thus,  it 
could  not  have  been  the  unauthorized  actions 
of  a few  sadistic  night  shift  guards  at  Abu 
Ghraib  as  spun  by  the  mainstream  media. 
[Editor’s  Note:  U.S.  counter  insurgency 
practice  has  long  been  to  use  assorted  civil- 
ian buildings  as  makeshift  torture  and 
assassination  centers.] 

The  specific  acts  of  torture  and  abuse 
described  in  the  suit  are  sickening.  Male  and 
female  prisoners  were  raped  and  threatened 
with  rape,  including  threats  of  sodomy  with 
a stick  after  having  been  forced  into  a dog 
position.  They  were  kicked  with  heavy  mili- 
tary boots  and  beaten  with  guns,  electric 
wire,  and  an  iron  skewer  over  all  parts  of 
their  bodies,  including  genitalia.  Male  pris- 
oners were  hooded,  herded  into  a room  where 
they  were  forced  to  listen  to  a female  pris- 
oners’ screams  as  she  was  tortured. 

Prisoners  were  given  electric  shocks  to 
their  genitalia,  anuses,  and  tongues  and 
shocked  with  electric  guns.  Many  were 
stripped,  doused  with  cold  water  and  left 
outside  in  the  winter.  Almost  all  were 
stripped,  bound  on  the  hands  and  feet  and 
threatened  with  fierce  attack  dogs  snarling 
and  snapping  inches  from  their  faces. 
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Most  prisoners  were  forced  to  stand  on 
one  leg  and/or  with  hands  above  their  heads 
for  days  and  beaten  if  they  moved.  They  were 
forced  to  remain  outside  in  the  summer’s 
burning  sun  and  winter’s  freezing  winds  for 
days  without  clothing.  Some  were  forced  to 
watch  the  torture  of  other  prisoners,  includ- 
ing family  members — sometimes  unto  death. 

Prisoners  were  routinely  deprived  of 
sleep  by  the  playing  of  loud  music  or  release 
of  attack  dogs  among  the  tents  at  night.  They 
were  hooded  with  a bag  of  heavy  material 
that  made  breathing  difficult  for  days  on  end. 
Most  were  shown  photographs  of  other  pris- 
oners being  sexually  abused  and  forced  to 
perform  sexual  acts  on  personnel  in  U.S. 
military  uniforms  and  told  that  they  would 
suffer  the  same  fate  if  they  didn’t  answer 
questions. 

Some  prisoners  were  dragged  about  by 
a leash  on  the  hot  summer  sand,  suffering 
severe  burns  that  still  required  post-release 
medical  attention.  When  they  tried  to  pray, 
defendants  would  put  their  boots  on  the  pris- 
oners’ heads  and  grind  them  into  the  ground. 
When  they  tried  to  read  the  Quran,  defen- 
dants would  play  very  loud  rock  music. 

Prisoners  were  deprived  of  food,  water 
and  hygiene  facilities.  Some  prisoners’  toe- 
nails were  pulled  out.  Weights  were  hung 
from  some  prisoners’  necks  for  extended 
periods,  causing  spinal  damage. 

During  the  torture,  prisoners’  were  told 
that  their  families  would  be  murdered  if  they 
did  not  answer  questions  to  the  interroga- 
tors’ satisfaction.  They  were  coerced  to  beat 
other  prisoners.  Their  Islamic  faith  was  ridi- 
culed and  they  were  constantly  verbally 
humiliated. 

The  prisoners’  houses  were  ransacked 
and  damaged  when  they  were  arrested. 
Money  and  valuables  were  stolen.  Often 
family  members  who  were  also  arrested  dis- 
appeared into  the  U.  S.  government’s  prison 
system  and  have  not  been  heard  from  since. 
Sometimes  people  being  arrested  were  beaten 
to  death  as  an  example  to  the  others  being 
arrested.  All  of  the  torture  and  abuse  took 
place  while  prisoners  were  being  held  incom- 
municado. 

Proof  of  the  Allegations 

Many  of  the  individual  claims  by  the 
prisoners  are  documented  in  the  May  5, 
2004,  U.S.  Army’s  Article  15-6  Investiga- 
tion of  the  800th  Military  Police  Brigade,  by 
Major  General  Antonio  M.  Taguba  (Taguba 
Report),  and  in  the  February  2004  Report  of 
the  International  Committee  of  the  Red  Cross 
(ICRC)  on  the  Treatment  by  the  Coalition 


Forces  of  Prisoners  of  War  and  Other  Pro- 
tected Persons  by  the  Geneva  Conventions 
in  Iraq  During  Arrest,  Internment,  and  Inter- 
rogation. Those  reports,  which  are  attached 
as  exhibits  to  the  suit’s  complaint,  confirm 
the  beatings — sometimes  to  death — torture, 
physical  abuse  and  sexual  abuse  of  prison- 
ers in  Iraq.  Both  reports  also  confirm  that 
the  abuse  was  widespread;  however,  the 
Taguba  report  focuses  on  Abu  Ghraib  prison 
and  documents  fewer  incidents  of  abuse.  In- 
terestingly, the  Taguba  report  finds,  contrary 
to  the  previous  military  investigation  of  pris- 
oner abuse  by  Major  General  Ryder,  that 
“Military  Intelligence  (MI)  interrogators  and 
Other  US  Government  Agency’s  interroga- 
tors actively  requested  that  MP  guards  set 
physical  and  mental  conditions  for  favorable 
interrogation  of  witnesses.”  These  MI  per- 
sonnel included  civilian  contractors,  one  of 
who,  Adel  Nakhla,  a translator  for  Titan 
Corp.,  is  named  as  a suspect  in  the  Taguba 
report. 

No  other  MI  personnel  is  named  as  a 
suspect,  despite  the  finding  that  the  MI  per- 
sonnel instructed  the  MPs  to  abuse  the 
prisoners.  This  is  probably  because  U.S.  con- 
tractors in  Iraq  under-the  Iraqi  Governing 
Council  were  in  a utopia  of  unaccountabil- 
ity when  it  came  to  criminal  acts.  Contractors 
were  not  within  the  sovereign  territory  of  the 
United  States,  and  thus  not  subject  to  its  laws. 
They  were  not  members  of  the  United  States 
Armed  Forces,  and  thus  not  subject  to  the 
Uniform  Code  of  Military  Justice  which  gov- 
ern the  conduct  of  U.S.  military  personnel. 
They  were  also  specifically  exempted  from 
Iraqi  law  in  their  contracts  with  the  CF.  Thus, 
they  were  not  criminally  accountable  to  any- 
one. 

The  chilling  ICRC  report  described  the 
typical  arrest  as  Coalition  Forces  (CF)  break- 
ing down  the  door  to  a house  at  night,  forcing 
all  occupants  to  the  floor  of  one  room,  han- 
dling them  roughly  (including  pushing, 
punching,  striking  with  weapons,  verbally 
insulting  and  pointing  weapons  at  them).  All 
adult  males  would  then  be  hooded,  tightly 
flex-cuffed  and  led  away,  including  the  eld- 
erly, ill  and  infirm.  Valuables  would  be 
seized,  but  not  receipted. 

At  other  times,  persons  would  be  ar- 
rested at  road  blocks  or  during  street  sweeps. 
Such  arrests  were  equally  brutal  and  were 
often  accompanied  by  beatings,  sometimes 
to  death,  of  the  arrested  person.  Since  CF 
did  not  notify  families,  the  ICRC  or  any  other 
outside  organization  of  their  detention,  such 
people  essentially  disappeared  so  far  as  their 
families  knew. 


Especially  illuminating  was  an  ICRC 
interview  with  military  intelligence  officers 
who  estimated  that  between  70%  and  90% 
of  the  detainees  in  Iraq  had  been  arrested  by 
mistake.  The  same  military  intelligence  of- 
ficers attributed  the  brutality  of  the  arrests 
to  lack  of  proper  supervision  of  the  battle 
group  units  making  the  arrests.  Essentially, 
they  were  saying  that  the  soldiers  had  been 
trained  to  kill  an  enemy,  not  to  arrest  a sus- 
pect like  police  officers. 

In  the  fall  of  2003,  Paul  Bremer  repeat- 
edly brought  up  the  topic  of  abuse  of 
prisoners  in  Iraq  to  Secretary  of  Defense 
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No  Restraint  (contd) 

Donald  Rumsfeld  and  other  administration 
officials.  Officials  described  him  as  “kick- 
ing and  screaming  about  the  need  to  release 
thousands  of  uncharged  prisoners  and  im- 
prove conditions  for  those  who  remain.” 
Secretary  of  State  Colin  Powell  wrote  a 
strongly  worded  letter  to  Rumsfeld  on  April 
14,  2003,  urging  that  the  mistreatment  of 
prisoners  be  halted  and  asserting  that  the  pris- 
oner abuse  itself  was  a threat  to  national 
security.  However,  after  months  of  intense 
pressure  produced  no  real  results.  State  De- 
partment officials  became  frustrated.  Defense 
was  running  the  show  in  Iraq,  not  State. 

Most  Americans  probably  thought  that 
Secretary  Rumsfeld  was  speaking  euphemis- 
tically when  he  said  he  was  responsible  for 
the  abuses  at  Abu  Ghraib.  After  all,  the  way 
he  said  it  tended  to  make  one  believe  that 
interpretation.  It  now  appears  that  he  is  in- 
deed directly  responsible  for  failing  to  correct 
and  even  blocking  the  correction  of  prisoner 
abuses  in  Iraq  (not  to  mention  the  holding  of 
thousands  of  innocent  Iraqi  civilians  in  de- 
plorable conditions).  However,  just  as  with 
the  private  interrogation  services  contractors, 
Rumsfeld’s  responsibility  appears  to  be  with- 
out consequences.  What  exactly  does  it  mean 


to  say  that  “I  am  responsible”  for  horrendous 
crimes,  and  expect  not  be  punished  for  the 
crimes?  Does  the  word  “responsibility”  have 
any  true  meaning  under  those  circumstances? 

Lending  further  credibility  to  the  pris- 
oners’ allegations  is  the  fact  that,  since  the 
scandal  broke  with  the  publication  of  the  Abu 
Ghraib  photos,  many  of  the  prisoners  have 
been  released  without  any  charges.  Thus,  we 
are  not  dealing  with  convicted  criminals  or 
terrorists — or  even  suspected  criminals  or 
terrorists — who  are  describing  the  conditions 
of  confinement,  but  rather  ordinary  citizens 
who  were  caught  up  in  a for-profit  chamber 
of  horrors,  telling  us  about  their  U.S.  tax- 
payer-financed  ordeal.  This  should 
command  our  attention. 

Cover  Up 

After  the  ICRC  report  was  issued  and 
other  investigations  into  prisoner  abuse  in 
Iraq  began,  those  involved  in  the  abuse  at- 
tempted to  cover  up  their  actions  by  issuing 
“International  Death  Certificates”  for  the 
prisoners  they  tortured  to  death,  listing 
“cardio-respiratory  arrest  - asphyxia”  as  the 
cause  of  death.  The  “cause  of  the  condition” 
was  listed  as  “unknown.”  They  also  at- 
tempted to  discredit  the  ICRC  report  and 
reports  by  Amnesty  International  and  allied 


countries  by  persuading  administration  of- 
ficials that  the  reports  were  not  credible. 
These  efforts  worked  for  a few  months — 
until  the  release  of  the  Abu  Ghraib  torture 
photos.  They  might  be  working  still  today 
had  it  not  been  for  those  brave  souls  who 
dared  expose  the  abuse  of  Iraqi  prisoners. 

Conclusions 

As  the  photos  (which  failed  to  show  the 
most  horrific  abuses)  that  brought  the  main- 
stream media  into  the  Iraqi  prisoner  abuse 
scandal  are  forgotten  by  the  public  and  the 
government  attempts  to  blame  the  entire  af- 
fair on  a few  low -ranking  reserve  soldiers, 
this  lawsuit  may  be  the  only  way  to  get  the 
truth  out.  Meanwhile,  little  mention  has  been 
made  of  the  role  of  private  contractors  in  the 
abuse  of  Iraqi  prisoners.  There  seems  to  be  a 
fundamental  flaw  in  thinking  that  such  es- 
sential government  functions  as  the 
collection  of  intelligence  (or  the  running  of 
prisons)  should  be  contracted  out  to  private 
enterprise  which  is  often  more  interested  in 
profiting  than  in  performing  the  governmen- 
tal function  competently. 

Afterall,  American  soldiers  and  employ- 
ees have  historically  shown  themselves  to  be 
perfectly  capable  of  committing  these  crimes 
on  their  own,  at  faijPJss  expense,  than  pri- 


vate companies. 

Gates  of  Injustice  - The  Crisis  in  America’s  Prisons 

by  Alan  Eisner,  FT  Prentice  Hall,  256  pp.,  hardcover 

Review  by  Tom  Murlowski 


“Alan  Eisner ’s  powerful  book  demon- 
strates that  our  $40  billion  corrections 
system  for  both  adults  and  juveniles  is  badly 
broken.  Our  jails  and  prisons  and  peniten- 
tiaries are  failing  us  at  enormous  cost  in 
money  and  in  danger  to  society ...  This  book 
should  be  a wake-up  call  for  federal,  state 
and  local  governments  across  America.  ” - 
Senator  Edward  M.  Kennedy  (D-MA) 

Alan  Eisner,  a National  Correspon- 
lent  with  Reuters  News  Service, 
has  25  years  experience  in  journalism,  cov- 
ering stories  ranging  from  the  9/11  attacks 
on  America  and  the  crisis  in  the  Middle  East, 
to  the  2000  presidential  election  and  the  end 
of  the  Cold  War. 

In  Gates  Of  Injustice,  he  brings  his  jour- 
nalistic expertise  to  bear  on  the  horrific 
conditions  in  America’s  prisons.  In  sparse, 
no-nonsense  language,  he  relates  personal 
stories  of  the  suffering  endured  by  America’s 
prisoners.  Mr.  Eisner  spent  over  two  years 
researching  this  book,  interviewing  hun- 


dreds of  prisoners  and  their  loved  ones, 
prison  guards,  lawyers  and  lawmakers.  The 
result  is  a tightly  woven  portrait,  shining  a 
spotlight  behind  the  walls  and  razor  wire. 

Even  long-time  readers  of  PLN  will  be 
shocked  at  the  seemingly  endless  stories  of 
abuse,  degradation  and  downright  torture. 
Meticulously  sourced  and  footnoted,  this 
book  is  a must  read  for  anyone  struggling  to 
reform  the  prisons  and  jails  of  America,  The 
World’s  Leading  Jailer. 

You’ll  read  how  race-based  gangs  con- 
trol institutions  and  prey  on  the  weak,  and 
how  prison  authorities  simply  look  the  other 
way  — and  how  a rape  epidemic  has  swept 
the  U.S.  prison  system.  You’ll  discover  the 
plight  of  300,000  mentally  ill  prisoners, 
some  abandoned  to  suffer  with  grossly  in- 
adequate medical  care. 

Eisner  takes  you  inside  the  “supermax” 
prisons,  where  inmates  are  denied  any  hu- 
man contact,  sometimes  for  decades,  and 
how  most  are  slowly  driven  insane  by  the 
endless  solitude.  He  details  how  corruption 
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and  brutality  within  U.S.  prisons  and  jails 
have  exploded  since  the  birth  of  the  modern 
War  on  Drugs.  You’ll  also  learn  how  pris- 
ons help  to  spread  infectious  diseases 
throughout  our  society  ...  one  of  the  ways 
the  prison  crisis  touches  everyone,  even 
those  who  have  never  had  a brush  with  the 
law. 

Eisner  offers  compelling  arguments  for 
reform,  detailing  how  a massive  “Prison-In- 
dustrial Complex”  influences  the  highest 
levels  of  government  for  its  own  financial 
gain,  regardless  of  the  costs  to  society  in 
both  dollars  and  human  suffering. 

For  more  information,  and  to  order 
Gates  Of  Injustice,  visit 
www.alanelsner.com/prisonbook.htm. 

It  is  also  recommend  that  you  call  your  local 
library  and  have  them  order  Gates  Of  Injus- 
tice. Published  by  FT  Prentice  hJBI  ISBN 
0-13-142791-1. 

[Tom  Murlowski  is  with  The  November  Coa- 
lition 795  South  Cedar  • Colville,  WA  99114 
(509)684-1550  • tom@november.org] 
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Wisconsin  PLRA  Fee-Limit  Does  Not  Violate  Equal  Protection 


The  Wisconsin  Court  of  Appeals 
held  that  the  Wisconsin  Prison  Liti- 
gation Reform  Act’s  (WPLRA)  prohibition 
against  the  recovery  of  costs  and  fees  by  pre- 
vailing prisoners  does  not  violate  equal 
protection. 

Daniel  Harr,  a prisoner  of  Wisconsin’s 
“Supermax  prison  successfully  pursued  a 
common  law  certiorari  action  to  overturn  a 
disciplinary  reprimand  imposed  after  prison 
authorities  intercepted  a letter  to  Harr’s  par- 
ents in  which  he  described  a [guard]  in 
derogatory  terms.” 

“After  the  circuit  court  issued  its  order 
overturning  the  disciplinary  action  taken 
against  Harr,  he  fded  a request  for  fees  and 
costs  totaling  $609.18.”  This  was  costs  of 
$209. 18  and  ‘invested  hours  of  legal  research 
and  briefing,  approximately  eight  hours  at 
$50.00  per  hour’  of  $400.00.  He  also  sought  a 
stipulation  from  the  State  for  $500.00  in  pu- 
nitive damages  in  lieu  of  filing  a § 1983 
lawsuit.” 

The  circuit  court  agreed  with  the  State 
that  Wis.  Stat.  § 814.25(2)  of  the  WPLRA 
precluded  the  court  from  granting  the  request, 
and  denied  Harr’s  motion.  Six  months  later, 
Harr  sought  reconsideration,  relying  on  State 
ex  rel.  Lindell  v'.  Litscher,  Case  No.  02-CV- 
1272,  wherein  another  branch  of  the  court 
held  that  § 814.25(2)  was  unconstitutional. 
The  circuit  court  denied  the  motion  to  re- 
consider and  reaffirmed  its  earlier  decision. 

On  appeal  Harr  asserted  that  § 
814.2S(2)  deprives  him  of  equal  protection 
of  the  law  “because  it  prohibits  him  from  an 
award  of  costs  and  fees  after  he  prevailed  in 
a common  law  certiorari  action.” 

Applying  the  rational  relationship  test, 
the  court  noted  that  “Harr  has  the  difficult 
burden  to  prove  that  Wis. Stat.  § 814.25(2) 
lacks  a rational  relationship  to  a valid  gov- 
ernmental objective  Harr  faces  the  frequently 
insurmountable  task  of  proving  beyond  a rea- 
sonable doubt  that  the  statute  possesses  no 
rational  basis  to  any  legitimate  State  objec- 
tive.” 

The  court  noted  that  “[t]he  inspi- 
ration for  passage  of  the  PLRA  came  from 
the  federal  PLRA,  which  seeks  to  curtail 
malicious  and  frivolous  [prisoner]  lawsuits 
about  prison  conditions.’  State  ex  rel. 
Cramer  v.  Schwarz,  2000  WI  86,  P38,  236 
Wis. 2d  473,  613  N.W.2d  591.  However, 
Wisconsin’s  version  of  the  PLRA  is  much 
broader;  after  reviewing  the  legislative  his- 
tory of  Wisconsin’s  PLRA,  the  Cramer  court 
wrote  that  ‘the  legislature  intended  to  address 


the  costly  problems  caused  by  prisoner  liti- 
gation more  expansively  than  the  federal 
law.’  Id.,  P39.”  Therefore,  the  court  held  that 
“Wisconsin’s  PLRA  serves  two  distinct  pur- 
poses: first,  deter  frivolous  lawsuits  and 
second,  limit  prisoner  litigation  that  is  sub- 
sidized by  the  taxpayer.  Id.” 

Ultimately,  the  court  concluded  that 
“[t]he  PLRA  represents  the  Wisconsin 
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legislature’s  attempt  to  stem  the  flood  of  pes- 
tiferous prisoner  lawsuits,  financed  from  the 
public  treasury...  The  PLRA  does  not  violate 
Harr’s  right  to  equal  protection  of  the  laws 
because  there  is  more  than  one  rational  basis 
supporting  the  legislative  creation  of  differ- 
ent classifications  to  be  considered  when 
costs  and  fees  are  awarded.”  See:  Wisconsin 
ex  rel.  Harr  vr  Berge,  effll/.,  681  N.W.2d  282 
(Wise.  App.  2004). 
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Alaska  Prisoners  Cannot  Challenge  Conditions  of  Confinement 
Under  State  Post- Conviction  Relief  Statute 

by  Roger  Smith 


The  Alaska  court  of  appeals  has  dis 
missed  a prisoner’s  suit  challeng- 
ing the  conditions  of  his  confinement  in  an 
Alaska  prison  under  AS  § 12.72.020(c), 
Alaska’s  post-conviction  relief  statute.  This 
ruling  came  after  the  court  found  that  it  was 
without  jurisdiction  to  decide  the  case  un- 
der that  statute. 

In  2002,  Sidney  R.  Hertz  was  serving 
40  years  in  an  Alaska  prison  on  a 1984  mur- 
der conviction.  In  February,  2002,  Hertz 
filed  the  most  recent  of  his  many  suits  for 
post-conviction  relief,  pursuant  to  AS  § 
12.7.2.020(c).  He  claimed  that  the  Alaska 
Department  of  Corrections  (DOC)  violated 
his  rights  by  denying  him  adequate  medical 
care  and  adequate  litigation  supplies,  as  well 
as  subjecting  him  to  disciplinary  sanctions 
in  retaliation  for  his  filing  lawsuits. 


On  the  state’s  motion,  superior  court  judge 
Peter  A.  Michalski  summarily  dismissed  the  case. 
Hertz  appealed  to  the  state  court  of  appeals. 

The  appellate  court  first  found  that  AS 
§ 12.72  et  seq.  gave  it  jurisdiction  to  decide 
only  suits  challenging  prisoners’  convictions 
and  sentences,  but  not  challenges  to  prison- 
ers’ conditions  of  confinement. 

Next,  the  appellate  court  found  that  any 
appeal  of  a superior  court’s  ruling  of  a DOC 
disciplinary  proceeding,  or  conditions  of 
confinement  complaint  must  go  to  the  state 
supreme  court.  Consequently,  the  appellate 
court  held  that  it  was  without  jurisdiction  to 
decide  the  case.  On  that  basis,  the  court  of 
appeals  dismissed  the  case.  See:  Hertz  v. 
State , 81  P.3d  1011  (Alaska  App.  2004). 

It  is  important  to  file  prisoner  pro  se  ac- 
tions under  the  right  authorities.  This  is  true 


for  two  reasons.  First,  a lawsuit  filed  under 
the  wrong  authority  will  be  dismissed,  which 
will  make  all  the  work  done  on  the  case  a 
waste  of  time.  Second,  cases  filed  under  the 
wrong  authorities  waste  court  time  and  frus- 
trate the  judiciary,  which  in  turn  will 
prejudice  some  judges  against  all  prisoner 
litigation.  Using  the  procedures  below  will 
result  in  more  successful  litigation,  and  will 
also  save  litigants  a great  deal  of  frustration. 

Prisoner  challenges  to  the  conditions  of 
their  confinement  can  usually  be  litigated  at 
least  two  ways.  First,  they  may  be  filed  in 
federal  or  state  court  as  civil  rights  actions 
under  42  U.S.C.  § 1983.  Second,  the  states 
have  general  tort  laws  under  which  condi- 
tions of  confinement  and  personal  injury 
issues  may  be  litigated. 
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The  Sixth  Circuit  Court  of  Appeals 
held  that  a county  juvenile  deten- 
tion center  was  not  entitled  to  sovereign 
immunity.  S.J.,  an  Ohio  juvenile,  was  re- 
ferred to  the  Hillcrest  Training  Center 
(Hillcrest)  which  is  a county  juvenile  facil- 
ity created  pursuant  to  Ohio  Rev.  Code  § 
2151.65.  He  was  sexually  assaulted  several 
times  by  a fellow  resident  while  confined  in 
Hillcrest.  “the  last  attack  took  place  on  the 
night  after  S.J.  had  informed  a Hillcrest  em- 
ployee about  the  assaults.”  His  assailant 
ultimately  admitted  to  attacking  S.J.  and  was 
adjudicated  a delinquent. 

S.J.  sued  Hillcrest,  its  superintendent 
and  Hamilton  County,  alleging  that  defen- 
dants violated  his  constitutional  rights  by 
failing  to  investigate  and  prevent  sexual 
abuse  and  failing  to  adequately  train 
Hillcrest  employees. 

“The  defendants  moved  for  summary 
judgment  on  the  basis  of  sovereign  immunity, 
arguing  that  Hillcrest  is  an  arm  of  the  State. . . 
because  it  was  created  by  state  law  and  is  over- 
seen by  the  juvenile  court.”  The  district  court 
disagreed,  and  denied  the  motion. 

Defendants  then  filed  a motion  to  dis- 
miss for  lack  of  subject-matter  jurisdiction, 
requesting  that  the  district  court  revisit  its 
sovereign  immunity  holding  in  light  of  the 


unpublished  decision  in  Oswald  v.  Lucas 
County  Juvenile  Det.  Ctr.,  No.  99-3771, 
2000  U.S.App.  LEXIS  27990  (6th  Cir.  Oct. 
30, 2000).  The  “district  court  concluded  that 
the  ‘juvenile  detention  facility’  at  issue  in 
Oswald  was  distinguishable  from  Hillcrest,” 
and  it  denied  the  motion  to  dismiss,  holding 
again  that  Hillcrest  was  not  entitled  sover- 
eign immunity. 

On  appeal,  the  Sixth  Circuit  noted  that 
while  sovereign  immunity  applies  to  both 
States  and  state  instrumentalities,  (i.e.,  those 
governmental  entities  that  act  as  “arms  of  the 
State”).  “However,  it  ‘does  not  extend  to 
counties  and  similar  municipal  corporations.” 
Regents  of  University  ofCal.v.  Doe,  519  U.S. 
425,  429  (1997).  The  court  then  concluded 
that  “[bjecause  Ohio  counties  lack  sovereign 
immunity,  ..  we  affirm,  without  further  dis- 
cussion, the  portion  of  the  district  court’s 
order  denying  immunity  to  defendant 
Hamilton  County.”  The  court  then  concluded 
that  Hillcrest  is  not  an  arm  of  the  state  and 
therefore,  “is  not  entitled  to  assert  sovereign 
immunity  as  an  arm  of  the  State  of  Ohio. 
Accordingly,  the  district  court  properly  de- 
nied the  defendants’  motion  to  dismiss  S.J. ’s 
complaint  for  lack  of  subject  matter  jurisdic- 
tion.” See:  S.J.  v.  Hamilton  County,  Ohio, 
374  F.3d  416  (6th  Cir.  200#! 
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News  in  Brief: 


Alaska:  On  August  4,  2004,  Charles 
Rubin,  41 , the  manager  of  the  Cordova  Cen- 
ter, a half  way  house  in  Anchorage  which  is 
operated  by  Cornell  Corrections,  a private, 
for  profit  prison  company,  was  arrested  in 
charges  that  he  lured  a 23  year  old  female 
prisoner  into  his  office  at  the  Center  and  then 
coerced  her  into  having  sex  with  him.  Rubin 
was  fired  by  Cornell  shortly  after  the  assault 
was  reported. 

Alaska:  On  September  26,  2004,  an 
MD-82  transporting  112  Alaska  state  pris- 
oners to  a Corrections  Corporation  of 
America  (CCA)  operated  prison  in  Arizona 
aborted  its  take  off  when  the  plane  lost 
power  and  veered  off  the  runway  at  the  An- 
chorage airport  due  to  engine  damage.  On 
September  27,  2004,  a Boeing  727  trans- 
porting the  same  group  of  prisoners  to 
Arizona  aborted  its  flight  to  Arizona  when, 
at  20,000  feet,  the  crew  realized  the  wind- 
shield of  the  plane  was  cracked.  Both  planes 
are  owned  and  operated  by  the  Department 
of  Justice  and  the  U.S.  marshals  service 
which  the  Alaska  DOC  hires  to  transport  its 
prisoners.  Alaska  prison  officials  said  it  was 
a “little  odd”  to  have  these  problems  on  con- 
secutive days  but  expressed  full  confidence 
in  the  federal  government’s  ability  to  safely 
operate  prisoner  transports. 

Arizona:  On  September  30,  2004,  John 
Treadwell,  64,  a guard  employed  by  the  Ari- 
zona Department  of  Juvenile  Corrections  at 
the  Adobe  Mountain  Juvenile  Correctional 
Facility  was  arrested  on  aggravated  assault 
charges  for  hazing  a juvenile  prisoner.  Pros- 
ecutors claim  that  Treadwell  and  two 


juvenile  prisoners  held  down  a third  pris- 
oner and  struck  him  across  the  bare  buttocks 
with  a broom  handle.  The  arrest  came  weeks 
after  the  Department  settled  a lawsuit  with 
the  federal  government  over  abuses  and 
shortcomings  within  the  system. 

California:  On  August  10,  2004,  Tho- 
mas Powell,  60,  an  immigration  hearing 
officer  with  the  Immigration  and  Natural- 
ization Service  was  convicted  by  a federal 
jury  on  charges  that  he  demanded  sex  and 
money  from  two  Chinese  women  seeking 
political  asylum  in  the  United  States. 

California:  On  August  26,  2004, 
Gabriel  Gonzalez,  36,  a Los  Angeles  county 
sheriff’s  deputy,  was  charged  in  federal  court 
with  forcing  three  female  prisoners  in  his 
custody  to  have  sex  with  him  and  also  fon- 
dling the  breasts  of  another  prisoner. 

California:  On  August  4,  2004,  four 
Norteno  prison  gang  members  were  sen- 
tenced to  eight  and  nine  year  terms  in  prison 
by  a Yolo  county  court  for  beating  a prison 
informant  who  had  testified  in  front  of  a 
grand  jury  that  charged  several  gang  mem- 
bers with  homicide  in  which  the  state  is 
seeking  the  death  penalty.  The  informant 
was  not  named  in  news  reports.  The  defen- 
dants convicted  of  intimidating  a witness 
who  were  sentenced  are:  Arthur  Bonton,  24, 
Carlos  Albiso,  21,  Jon  Davis,  22  and  Jose 
Cruz  Mangana,  32.  The  beating  occurred  in 
the  recreation  yard  of  the  Yolo  county  jail. 

California:  On  August  8,  2004,  two 
children  at  the  Trinity-Whitewater  Facility, 
a 120  bed  juvenile  prison  in  Cabazon,  were 
arrested  for  throwing  rocks  at  prison  guards 


during  an  uprising  that  stemmed  from  a two 
hour  power  outage.  No  one  was  injured  dur- 
ing the  incident  and  facility  officials  claim 
to  have  no  knowledge  why  the  children  were 
throwing  rocks. 

California:  On  September  30,  2004, 
Huey  Shepard,  68,  a former  Los  Angeles 
county  superior  court  judge  and  attorney 
was  charged  with  stealing  $176,000  from 
clients  he  represented  in  personal  injury,  pro- 
bate and  conservatorship  cases.  Shepard  was 
a judge  from  1965  through  1981. 

Florida:  On  July  30,  2004,  federal 
prosecutors  indicted  19  prisoners  at  the  fed- 
eral prison  complex  in  Coleman  on  charges 
they  were  smuggling  and  selling  drugs  in- 
side the  prison.  FBI  agents  seized  377  grams 
of  marijuana  and  36  grams  of  heroin  in  the 
course  of  the  investigation,  which  they  claim 
is  worth  $144,000.  Charles  West,  36,  a cook 
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News  in  Brief  (Contd) 


at  the  prison  was  recently  sentenced  to  15 
months  in  prison  for  smuggling  drugs  into 
the  facility. 

Florida:  On  September  16,  2004, 
James  and  Mary  Marshall,  prison  sergeants 
at  the  Calhoun  Correctional  Institution  were 
killed  by  a tornado  resulting  from  Hurricane 
Ivan.  The  tornado  destroyed  their  home  as 
the  two  were  preparing  to  go  to  work  at  the 
prison.  James  had  been  a Florida  DOC  em- 
ployee for  15  years,  Mary  for  12. 

Indiana:  In  July,  2004,  Indianapolis 
police  arrested  Richard  Brown,  a man  serv- 
ing a sentence  of  home  detention  for 
criminal  confinement,  on  charges  that  he 
would  call  people  pretending  to  be  from  a 
radio  station  and  offering  them  $50,000  if 
they  would  come  to  his  home  and  undress 
for  him 

Kentucky:  In  April,  2004,  officials  at 
the  Daviess  County  Detention  claim,  Mel- 
issa Haycraft,  25,  a prisoner  at  the  jail,  got 
pregnant  after  crawling  through  a plumb- 
ing repair  duct  and  meeting  with  John 
Benson,  24,  another  prisoner,  in  the  evening 
hours  of  January,  2004.  Haycraft’s  cellmates 
promptly  informed  jail  officials  of  the  ac- 
tivities and  Haycraft  and  Benson  were 
infracted  and  duly  punished.  Haycraft  is 
serving  a five  year  sentence  for  drug  pos- 
session. Benson  was  in  jail  for  DUI  charges 
and  later  went  on  to  shock  probation. 

Massachusetts:  In  July,  2004,  among 
the  sponsors  of  Democratic  Party’s  conven- 
tion in  Boston  was  scandal  plagued 
Corrections  Corporation  of  America  which 
hosted  an  event  at  the  John  F.  Kennedy  Li- 


brary featuring  Emmylou  Harris.  According 
to  news  reports,  the  event  was  very  popular 
with  Democrats,  including  the  Tennessee 
political  delegation.  CCA  is  based  in  Nash- 
ville. 

Mississippi:  On  October  1, 2004,  a fed- 
eral grand  jury  in  Mobile,  Alabama,  indicted 
Mississippi  state  prisoner  Thomas  Hebert  on 
8 charges  of  wire  fraud  for  impersonating  a 
guard  and  convincing,  Kathy  Smith,  the 
mother  of  a prisoner  to  wire  him  $3,500  al- 
legedly incurred  as  restitution  after  her  son 
Charlie  Smith  was  in  a fight.  Hebert  told  Ms. 
Smith  that  by  paying  the  money  she  would 
also  secure  the  early  release  of  her  son. 

New  York:  In  July,  2004,  Westchester 
county  prosecutor  Kevin  Hynes,  39,  the  son 
of  Charles  Hynes,  prosecutor  of  Brooklyn, 
was  suspended  from  his  job  for  leaving  the 
scene  of  an  accident  after  police  recovered 
a beer  bottle  from  his  government  car.  Kevin 
disappeared  after  his  car  crashed  into  an 
embankment  on  July  24,  2004.  Hynes  later 
called  police  to  tell  them  the  car  belonged 
to  the  prosecutor’s  office  but  not  to  say  who 
had  been  driving  it. 

New  York:  On  July  29,  2004, 
Shawndel  Paul,  23,  a prisoner  at  the  Attica 
State  Prison,  used  a homemade  steel  shank 
to  stab  three  prison  guards.  The  reason  for 
the  stabbing  was  not  made  public.  The 
prison  was  locked  down  as  a result.  The 
guards  were  not  seriously  injured. 

New  York:  On  September  16,  2004, 
Anibal  Ortiz,  41,  a jail  guard  at  Rikers  Is- 
land, was  sentenced  to  three  to  six  years  in 
prison  after  being  convicted  by  a jury  of 
sodomizing  a 13  year  old  girl  while  he 
showed  her  pornographic  video  tapes.  Ortiz 
was  convicted  of  second  degree  sodomy. 


sexual  abuse  and  endangering  the  welfare 
of  a child.  In  addition  to  being  a jail  guard, 
at  the  time  of  his  conviction  Ortiz  was  also 
a Democratic  Party  leader  for  the  54th  as- 
sembly district  and  is  also  a former  police 
officer. 

New  York:  On  September  28,  2004, 
Yvonne  White,  45,  and  Nikole  Jackson, 
guards  at  Rikers  Island,  were  arrested  and 
charged  with  trying  to  defraud  insurance 
companies  by  staging  auto  accidents.  The 
insurance  companies  paid  the  guards  more 
than  $13,000.00  in  fraudulent  claims.  Ap- 
parently White  was  at  work  on  Rikers  Island 
at  the  time  one  of  the  alleged  accidents  oc- 
curred. 

Ohio:  On  September  29, 2004,  Stephen 
Linnen,  34,  a lawyer,  was  sentenced  to  18 
months  in  jail  by  the  Franklin  County  Com- 
mon Pleas  court  after  pleading  guilty  to  53 
misdemeanor  counts  of  public  indecency, 
sexual  imposition  and  criminal  trespassing. 
Linnen  apparently  had  a penchant  for  am- 
bushing dozens  of  women  while  naked  and 
taking  photos  of  their  shocked  expressions. 
However,  under  the  terms  of  his  plea  agree- 
ment, Linnen  will  not  lose  his  law  license 
and  can  serve  his  sentence  on  weekends 
while  he  works  as  a lawyer  during  the  week. 
The  judge  also  ruled  Linnen  did  not  have  to 
register  as  a sex  offender.  Linnen,  a former 
lawyer  for  the  Ohio  Republican  House  Cau- 
cus, carried  on  his  nude  photography  for  two 
years  before  being  arrested  and  was  named 
the  “naked  photographer.” 

Oklahoma:  On  August  27,  2004,  a 
prison  van  operated  by  Avalon  Correctional 
Services,  a private,  for  profit  company, 
crashed  into  an  Oklahoma  City  business. 
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injuring  three  prisoners  and  the  guard  driv- 
ing the  van. 

Oklahoma:  On  September  27,  2004, 
Myrna  Parrish,  50,  a court  reporter  in 
Muskogee,  was  arrested  on  charges  of  misde- 
meanor public  intoxication  after  deputies 
riding  the  courthouse  elevator  with  her  noticed 
she  reeked  of  alcohol.  Apparently  while  tran- 
scribing a drug  manufacturing  case  Parrish  was 
drinking  vodka  in  the  courthouse. 

Pennsylvania:  On  September  16, 
2004,  prosecutors  charged  ten  female  pris- 
oners in  Pennsylvania  state  prisons  with 
mail  fraud  and  conspiracy  to  commit  mail 
fraud  for  allegedly  asking  pen  pals  for 
money  and  promising  the  pen  pals  long  term 
relationships  and  claiming  they  would  be 
released  from  prison  soon.  Prosecutors  claim 
the  prisoners  received  nearly  $260,000  from 
pen  pals  around  the  country  and  that  at  least 
seven  of  the  women  worked  together.  The 
women  are  also  accused  of  sending  the 
would  be  Romeos  “phony  pictures”  of  them- 
selves. 

Scotland:  On  October  2,  2004,  Colin 
Duff,  55,  a guard  employed  by  private,  for 
profit  prison  company  Premier  Security  Ser- 
vices was  fired  after  being  caught  on  camera 
stealing  chocolate  bars  from  the  prison  com- 
missary. 

Spain:  in  August,  2004,  Uwe  Dieter 
Krone,  39,  a German  prisoner  awaiting  ex- 
tradition to  Germany  where  he  is  accused 
of  trafficking  in  prostitutes,  surprised  prison 
guards  when  he  glued  himself  to  his  girl- 
friend during  a visit.  Krone  glued  his  hand 
to  his  girlfriend’s  during  a visit  and  an- 
nounced: “We’ve  glued  our  hands  together 
to  call  attention  to  my  prison  situation  and 
to  be  heard.”  The  duo  were  hospitalized  un- 
til they  could  be  separated. 

Tennessee:  On  September  9, 2004,  of- 
ficials of  the  state  Department  of  Commerce 
and  Insurance,  which  oversees  the  fire  mar- 
shals office,  closed  the  Wayne  County  jail 
in  Waynesboro  after  a surprise  inspection 
on  August  26  disclosed  16  violations  of  state 
safety  codes,  including  smoke  alarms  that 
did  not  work,  leaking  plumbing,  no  fire 
sprinklers,  blocked  fire  exits,  prisoners 
sleeping  on  the  floor  and  more.  The  3 1 year 
old  jail  was  designed  to  hold  23  prisoners 
but  was  holding  42  on  the  day  it  was  closed. 
Prisoners  were  either  moved  to  other  area 
jails  or  ordered  released.  Repairs  costing 
$250,000  were  scheduled  to  be  done  over  a 
six  month  periods. 

Texas:  On  August  20,  2004,  a Tarrant 
county  Sheriff’s  van  transporting  prisoners 
was  struck  by  a light  rail  metro  train.  The 


three  prisoners  and  one  of  two  deputies  in 
the  van  suffered  minor  injuries. 

Texas:  On  August  21,  2004,  eleven 
prisoners  at  the  Carrizales-Rucker  Detention 
Center  were  arraigned  on  felony  mischief 
and  riot  charges.  The  riot  took  place  on  Au- 
gust 20  when  the  prisoners  protested  a 
lockdown  in  place  since  August  14,  2004, 
by  breaking  televisions  and  phones,  refus- 
ing to  return  to  their  cells,  barricading  their 
dorms  and  making  weapons.  Two  guards 
suffered  minor  injuries  and  a SWAT  team 
suppressed  the  prisoners  with  pepper  spray 
and  tear  gas. 

Texas:  On  July  14,  2004,  Jonathan 
Tate,  23,  a guard  at  the  McClennan  County 
jail  in  Waco  was  indicted  on  improper  sexual 
activity  charges  stemming  from  claims  that 
he  had  sex  with  a female  prisoner  at  the  jail. 
The  jail  is  operated  under  contract  by  pri- 
vate, for  profit  Civigenics. 

Texas:  On  June  16, 2004,  Olga  Nino,  41, 
a nurse  at  the  Harris  county  jail  in  Houston 
was  sentenced  to  four  years  in  prison  after 
pleading  guilty  to  accepting  bribes  to  smuggle 
tobacco,  drugs  and  metal  tools  into  the  jail  to 
deliver  to  prisoners.  After  being  told  by  infor- 
mants that  Nino  was  corrupt,  she  was  arrested 
with  a package  containing  9 grams  of  cocaine. 


2 Vi  ounces  of  marijuana,  a hacksaw  blade  and 
a torque  wrench.  Nino  was  not  charged  with 
drug  possession,  only  bribery  and  smuggling 
contraband  into  the  jail. 

Texas:  On  June  28,  2004,  a jail  trans- 
port van  owned  by  Civigenics,  a private  for 
profit,  prison  company,  crashed  when  a tire 
blew  out.  A guard  and  prisoner  from  the 
McLennan  County  Detention  Center  were 
critically  injured  in  the  wreck.  The  van  con- 
tained two  guards  and  thirteen  prisoners. 

Washington:  In  August,  2004,  the 
Tacoma  News  Tribune  reported  that  United 
States  Protection  and  Care  Society,  a 
telemarketing  firm  based  in  California,  was 
calling  Washington  residents  with  auto- 
mated calls  and  informing  them  that  a sex 
predator  had  moved  into  their  neighborhood 
and  offering  to  sell  them  sex  offender  lists 
showing  where  the  alleged  predator  was  liv- 
ing. The  newspaper  noted  that  the  lists  are 
available  for  free  on  http://ml.waspc.org. 
People  without  internet  access  can  obtain 
the  same  information,  also  for  free,  by  visit- 
ing the  sheriff’s  office.  Lori  Takahashi,  a 
spokeswoman  with  the  Washington  attorney 
general’s  office  stated  that  “It’s  clearly  a vio- 
latio|P|)f  the  Consumer  Protection  Act 
because  this  information  is  free.”  Anyone 
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NEED  A COPY  OF  AN  OLD  CASE? 
A BRAND  NEW  ONE?  AN  UNPUB- 
LISHED CASE?  A Docket  Sheet? 

Free  Info.  East  Publishing  Company, 
209  North  Main  Street,  #202, 
Greenville,  SC  29601-2115 


Become  An  African  American  C0- 
Auther.  Briefly  describe  Yourself. 
Write  a brief  Message  of  hope,  insight 
and  encouragement  to  Young  African 
American  brothers  to  be  published  in 
Brothers  23:  Saving  Souls.  Submit  to: 
Everlena  Homes,  P.O.  Box  3069, 
Chattanooga,  TN  37404. 

Are  Your  Medical/Dental  Needs 
Receiving  Proper  Attention? 

“The  Inmates  Guide  To  Prison  Health  Care”  is 
a 106  page  book  that  teaches  you  how  to  get 
legally  entitled  healthcare.  $ 1 1 .95 . For  info  send 
SASE  or  stamp  to:  Two  Rainbow  Publishing, 
PO  Box  175,  Davis,  CA  95617.  Reviewed  in 
June  2004  PLN.  www.inmatehealthbookcom 


1 YEAR  PEN  PA  LISTING  $12 

List  your  profile,  photo  & 250  words  on 
our  website  for  1 full  year — $12.  Family 
can  post  your  ad  online  or  you  can  send 
for  an  application.  SASE  to:  Writeto 
inmates.com,  5729  Main  St  #362, 
Springfield,  OR  97478, 

Handbook  for  the  Wrongly  Convicted  Self  help 
manual  explains  how  Michael  Pardue  was  freed 
after  28  yrs  in  prison.  108  pgs.  $15.  Stamps  OK: 
Justice  Denied,  PO  Box  881,  Coquille,  OR  97423 

“KGB”  a novel  by  Mike  Palecek 

former  federal  prisoner  & newspaper  reporter 
The  inmates  of  the  Woodbury  County  Jail 
attempt  to  bring  justice  to  these  United  States. 

“Well-written  and  imaginative.”  - 
Danny  Schechter,  one  of  first  CNN  producers 
288  pgs.,  paperback,  $24.95  postage  pd. 
Book  details  at:  www.iowapeace.com 


Is  Your  Junk  Mail  Piling  Up  At  Home? 

Have  a relative  or  friend  sell  it  for  instant  cash 
- up  to  $2  per  letter  - and  flood  money  on  your 
books!  $$$  For  more  info  send  a Self  Ad- 
dressed Stamped  Envelope  to:  Edwin  Mont- 
gomery, PO  Box  682,  Atlanta,  GA  3030 1 . 


Texas  Prison  Guard’s  Sentence 
For  Rape  Reinstated 


The  Texas  Court  of  Criminal  Appeals 
has  reinstated  the  sentence  of  a 
Texas  prison  guard  who  had  impersonated 
a police  officer,  using  a fake  badge  to  co- 
erce women  into  sex  acts. 

Charles  Melvin  Page,  a former  guard  at 
the  TDCJ  women’s  prison  in  Texas  City,  used 
a fake  badge  to  accost  prostitutes  in  down- 
town Galveston  in  1997.  After  telling  them 
he  was  a cop  he  demanded  oral  sex.  During 
the  trial  on  one  such  episode,  testimony  from 
the  victims  of  two  other  similar  crimes  was 
introduced.  Page  was  convicted,  but  the  court 
of  appeals  overturned  the  conviction  holding 
that  there  was  no  need  for  the  extraneous  of- 
fenses because  identity  was  not  at  issue  and 
therefore  they  were  too  prejudicial  to  be  ad- 
mitted as  evidence.  [PLN  May  2003,  p.24]. 

The  Court  of  Criminal  Appeals  held 
that  since  Page  had  raised  the  issue  of  iden- 
tity in  his  cross-examination  of  the  victim 


when  her  memory,  character,  veracity  and  es- 
timation, of  Page’s  weight  in  the  initial  police 
report  were  attacked.  Therefore,  the  extrane- 
ous offenses  were  admissible  on  the  issue  of 
identity  under  Rule  404(b),  Texas  Rules  of 
Criminal  Evidence.  The  judgment  of  the 
Court  of  Appeals  was  reversed  and  the  judg- 
ment and  sentence  reinstated.  See:  Page  v. 
State,  137  S.W.3d75  (Tex.Crim.AppPt)04). 
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Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  pris- 
oners, and  sexual  assaults  against  prisoners. 
Write:  ACLU  National  Prison  Project,  733 
1 5th  St.  NW  Ste  620,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact 
if  you  can’t  access  programs  or  are  not  re- 
ceiving proper  medication.  Write: 
CorrectHELP;  PO  Box  46276;  West  Holly- 
wood, CA  90046.  HIV  Hotline  323-822-3838 
(Collect  OK  from  prisoners). 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification, 
and  services  for  parents  and  children.  Write: 
Center  for  Children  of  Incarcerated  Parents,  PO 
Box  41-286,  Eagle  Rock,  CA  90041. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  manda- 
tory sentencing  laws.  FAMM-gram,  $10  yr 
prisoners.  Write:  FAMM,  1612  K Street  NW 
#1400,  Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  $9  yr  prisoners;  $15  yr 
individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  660-387,  Chuluota  Florida  32766. 


Hepatitis  C Awareness  News 

Hepatitis  C and  HIV/HCV  newsletter  free  on 
request.  Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 
ful convictions,  and  how  and  why  they  hap- 
pen. 6 issues:  $10  prisoners;  $20  all  others. 
$2  for  sample  issue  (stamps  OK).  SASE  or 
370  stamp  for  info.  Write:  Justice  Denied, 
PO  Box  881,  Coquille,  OR  97423. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners; 
$25  all  others.  Members  receive  the  Razor 
Wire.  Write:  November  Coalition,  795  South 
Cedar,  Colville,  WA  99114. 

Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prison- 
ers. Counseling  resource  guides  for  impris- 
oned and  released  rape  survivors  & activists 
available  for  almost  every  state.  Specify  state 
with  request:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010. 
Donations  welcome. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15 
all  others.  Write:  WPP,  PO  Box  40085,  Port- 
land, OR  97240.  Write  for  info  about  reports 
related  to  imprisonment. 
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Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  l__l 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terns  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  I 

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 
Comprehensive  and  easy  to  understand  guide  on  researching  the  law. 
Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions, 
library  exercises  and  practice  research  problems.  Especially 

valuable  for  novice  pro  se  litigants.  1005  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 

graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 

detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS! 
j 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!) 

| 2.  Actual  Innocence  ($14.99  value) 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!) 

! (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted) 

; Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right, 
updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. 
;Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a 
I regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the 
; innocent.  Devastating  critique  of  police  and  prosecutorial  miscon- 
! duct  and  the  system  that  ensures  those  abuses  continue.  1030  

• Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 
; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and 
•parts  of  speech  shown  for  every  main  word.  Covers  all  levels 

! of  vocabulary  and  identifies  informal  and  slang  words.  1045  

! Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+ 

; entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated 
•geographical  and  biographical  entries.  Includes  latest  busi- 
! ness  and  computer  terms.  1033  

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 
economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  LJ 

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must  P 
reading  to  understand  prison  slave  labor  today.  1 007 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  | 

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 

yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex  1009  

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  Q 
a lawyer’s  qualifications,  and  much  more.  1015  l__l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 
hepatitis  B&C  and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  I 

Ail  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital  P 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting  P 

U.S.  government  involvement  in  drug  trafficking.  1014  |__[ 

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 
System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  P 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $19.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up"  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  1 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book.  | 
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Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99,  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  interviews  and  an- 
swering questions,  networking,  how  to  present  your  P 
strengths  to  an  employer,  and  much  more!  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori-  P 
zation  form  for  a hard-cover  book  with  your  order!  1 003 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser  | | 

1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser.  I I I 

1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser.  I ! 

2002  Index,  over  100  pages  $10.00  for  any  purchaser.  I I I 

2003  Index,  over  100  pages  $10.00  for  any  purchaser.  I I I 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background.  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions,  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  '168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wowi”  - h.b.s.,  fci  otisville,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

"I  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steiucoom,  wa 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Name Reg.  # 

Facility 

Address 

City  State  Zip 

o Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  O Visa  (j)  Mastercard 


plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 
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Federal  Prison  Consultants,  Inc. 

The  Nationwide  Expert  in  Federal  and  State  Prison  Reduction  Strategies 
www.FederalPrisonConsultants.com 


Contact  Address:  201  Braeburn  Terrace  . Lansdale  . PA  19446 
Contact  Toll  Free  Phone  No:  800.431.6258 


IMPORTANT  NOTICE:  NO  COLLECT  CALLS  WILL  BE  ACCEPTED.  All  inmate  telephone  contacts  must  be  either  by  a pre-paid 
or  preferably  a legal  telephone  call  to  Federal  Prison  Consultants,  Inc.  (FPC)  and  or  to  any  division  of  FPC.  Inmate  contact  via 
mail  MUST  include  an  outside  personal  or  professional  contact  that  will  either  be  providing  or  assisting  with  the  financial  require- 
ments of  retaining  our  services  or  the  mail  will  be  placed  in  pending  status  until  an  outside  contact  person  is  obtained. 

Federal  Prison  Consultants,  Inc.  (FPC)  and/or  a division  of  FPC,  assists  individuals  who  have  been  or  are  being  Investigated, 
Indicted,  or  Arrested  for  a Federal  or  State  Crime.  We  inform  defendants  and  inmates,  as  well  as  their  families  and  defense 
attorneys,  about  all  of  the  Federal  Bureau  of  Prisons  (BOP)  or  State  Department  of  Corrections  (DOC)  Program  Statements 
and/or  Programs  that  may  change  a condition  of  confinement  or  contribute  to  a sentence  reduction 

We  offer  Plea  Agreement  and  Pre-Sentence  Report  Consulting  & Review,  Initial  Prison  Placement  Services,  and  other  Review 
& Placement  Services,  prior  to  and  after  Plea  Agreement  and/or  Pre-Sentencing  Reports  have  been  generated.  We  provide 
assistance  at  anytime  in  the  following  programs  and  services: 

• Drug/Substance  Abuse  Program  (500  Hour  RDAP)  • Boot  Camp  or  Shock  Incarceration  (ICC) 

• Institutional  and  Treaty  Transfers  • Commutation  of  Sentence  • Half-Way  House  Placement  • Administrative  Remedies 

• Home  Confinement  • Compassionate  Release  • Work  Cadre  Other  BOP  and/or  DOC  Program  Statements  and/or  Programs 
Probation  • Parole  • Supervised  Release  • Executive  Clemency  • Pardon  Expungement 

Research  For: 

• Direct  Appeals  • 2255/2241 /3582(c)/Rule  35  Motions  • Blakey  Issues  • BOP  Issues 

Professional  service  fees  start  at  $1975.00  and  are  payable  by  cashier’s  check,  money  order  or  credit  card. 
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Business  as  Usual:  America’s  Long-Term  Domestic 
and  Foreign  Policies  Toward  Prison  Abuse 

by  Todd  Matthews 


By  now,  millions  of  people  have 
viewed  the  images:  a hooded  and  robed 
figure  strung  with  electrical  wire;  a dog  growling 
viciously  at  a cowering  Iraqi  prisoner;  naked  bod- 
ies stacked  atop  each  other  in  a grotesquely 
perverted  fashion;  and  male  prisoners  perform- 
ing oral  sex  on  each  other  while  sinister  guards 
stood  nearby.  The  photographs — over  1,000 
obtained  by  The  Washington  Post  in  early-2003, 
in  addition  to  sworn  statements  from  Iraqi  pris- 
oners— documented  the  abuse.  Prisoners  alleged 
they  were  ridden  like  animals,  sexually  fondled 
by  female  soldiers,  and  forced  to  retrieve  their 
food  from  toilets. 

When  the  photographs  of  Iraqi  prisoners 
abused  at  the  hands  of  American  soldiers  first 
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appeared  last  spring,  they  were  consistent  with 
an  already  known  understanding  of  prison 
life — both  domestically  and  internationally. 

Domestically,  the  images  were  familiar 
on  several  fronts.  The  abuse  of  prisoners  in 
American  prisons  is  well  documented. 
Whether  it’s  in  the  form  of  “super-max”  pris- 
ons designed  to  minimize  contact  between 
prisoners  and  staff,  and  maximize  extreme 
social  isolation  and  sensory  deprivation,  or 
the  stories  that  appear  each  month  in  Prison 
Legal  News  (PLN) — stories  that  document 
instances  of  torture,  rape,  and  brutalization 
of  prisoners  in  American  prisons — abuse  on 
the  level  of  events  at  Abu  Ghraib  is  consis- 
tent with  the  treatment  of  prisoners  at  the 
hands  of  the  U.S.  prison  industry. 

Internationally,  the  images  were  also 
familiar.  They  hardly  reflected  the  first  in- 
stances of  American  forces  torturing 
prisoners  in  other  countries.  Recall  South 
Vietnam  in  the  1970s,  and  Senator  John 
Kerry’s  testimony,  much  cited  during  the 
2004  presidential  election,  that  soldiers 
“raped,  cut  off  ears,  cut  off  heads,  taped  wires 
from  portable  telephones  to  human  genitals 
and  turned  up  the  power,  cut  off  limbs,  blew 
up  bodies,  randomly  shot  at  civilians,  razed 
villages  in  fashion  reminiscent  of  Genghis 
Khan,  shot  cattle  and  dogs  for  fun,  poisoned 
food  stocks,  and  generally  ravaged  the  coun- 
tryside of  South  Vietnam.”  Recall  Cuba’s 
Guantanamo  Naval  base  since  September  11, 
2001.  In  August  2004,  the  Center  for  Con- 
stitutional Rights  (CCR)  released  all  5-page 
report,  based  upon  the  accounts  of  two 
Guantanamo  Bay  detainees,  documenting 
“sexual  [and]  religious  humiliation”  acted 
out  by  guards,  instances  of  detainees  “forc- 
ibly injected  with  unidentified  drugs  as  part 


of  the  interrogation  process,”  and  examples 
of  “detainees  held  in  total  isolation  for  well 
over  a year.” 

Indeed,  many  activists  close  to  this  is- 
sue have  argued  that  abuse  on  the  level  of 
instances  reported  at  Abu  Ghraib,  Guantanamo 
Bay,  and  Afghanistan  is  business-as-usual  in 
American  foreign  policy.  Anne-Marie  Cusac, 
in  an  article  that  appeared  first  in  The  Pro- 
gressive, and  later  in  the  July,  2004  issue  of 
PLN,  commented,  “In  conversations  over  the 
past  few  weeks,  I have  heard  outrage  and  an- 
ger over  the  abuse  at  Abu  Ghraib.  I have  rarely 
heard  such  reactions  in  connection  with  abuse 
of  prisoners  in  the  United  States.  When  we 
tolerate  abuse  in  U.S.  prisons  and  jails,  it 
should  not  surprise  us  to  find  U.S.  soldiers 
using  similar  methods  in  Iraq.  [President] 
George  Bush  said  he  was  exporting  democ- 
racy to  Iraq,  but  he  seems  to  have  exported  a 
much  uglier  aspect  of  American  public 
policy — some  of  the  most  sadistic  practices 
employed  in  the  U.S.  prison  system.” 

The  story  isn’t  simply  about  prisoner 
abuse  in  these  countries.  The  story  is  much 
larger.  The  story  is  about  how  abuse  docu- 
mented at  Abu  Ghraib  and  Guantanamo 
Naval  base  is  so  similar  to  the  abuse  docu- 
mented in  American  prisons.  The  story  is 
about  the  policies,  practices  and  personnel 
at  Abu  Ghraib  acting  as  a branch  of  the  do- 
mestic prison  policy.  Ultimately,  though,  the 
story  is  about  the  U.S.’s  record  in  terms  of 
accountability  when  these  events  take  place. 

Abu  Ghraib  at  Home 

“The  abuses  at  Abu  Ghraib  and 
Guantanamo  Bay  are  absolutely  similar  to 
the  abuse  seen  in  American  prisons,”  Rachel 
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Meeropol  told  me  in  October,  2004.  Meeropol, 
an  attorney  and  military  justice  expert  at  CCR 
in  New  York  City,  represented  the  Guantanamo 
Naval  base  detainees  before  the  Supreme  Court 
in  the  case  of  Rasul  v.  Bush,  decided  on  June 
28,  2004.  The  Court  held  that  the  detainees  had 
the  right  to  challenge  the  legality  of  their  deten- 
tions in  American  courts,  and  discussed  the 
historical  and  current  importance  of  the  writ  of 
habeas  corpus,  which  assures  judicial  review  of 
incarcerations  ordered  by  the  Executive  Branch. 
“In  American  prisons,  a prisoner  is  put  in  a situa- 
tion where  guards  have  complete  control.  When 
abuse  occurs,  the  prisoner  has  nowhere  to  turn. 
In  that  way,  power  corrupts.” 

Meeropol  argues  that  abuse  in  American  pris- 
ons set  the  table  for  the  abuse  recently  seen  abroad. 
Before  you  can  examine  the  instances  of  U.S.-led 
abuse  of  prisoners  in  foreign  countries,  you  must 
look  at  similar  instances  domestically  in  terms  of 
the  types  of  abuse  and  their  abusers. 

First,  abuse  such  as  electric  shock, 
“hoodings,”  brutal  beatings,  and  deprivation 
(such  as  food,  water  or  sleep)  was  introduced  in 
American  prisons  before  they  were  exported 
overseas.  In  the  1960s,  guards  at  the  Tucker 
Prison  Farm  in  Arkansas  used  a home-made 
device  called  the  “Tucker  Telephone.”  The  in- 
strument was  a battery-powered  modification  of 
a crank  telephone  with  electrodes  attached  to 
the  prisoners’  toes  and  genitals. 

In  the  1990s,  guards  in  Florida  wired  a plas- 
tic, body-sized  police  shield,  used  in  riot 
protection,  to  punish  immigrant  prisoners.  The 
device  produced  an  intense  electrical  shock.  To- 
day, stun  guns  and  stun  belts  are  used  in  abusive 
and  cruel  manners  on  American  prisoners. 

And  a device  known  as  the  “Devil’s  Chair”, 
aka  “restraint  chair”,  has  been  used  by  guards 
in  U.S.  prisons  and  jails.  The  instrument  has 
belts  and  cuffs  which  prevent  the  prisoner  from 
moving,  and  is  commonly  used  as  a form  of  sa- 
distic punishment.  Prisoners  are  often  kept  in 
the  chair  for  many  long  periods,  forced  to  sit  in 
their  own  urine,  feces,  and  vomit.  According  to 
The  Progressive,  at  least  1 1 prisoners  died  from 
this  device  between  1995  and  1999. 

Second,  these  instruments  are  not  self-oper- 
ating.  It  takes  people  to  build  and  operate  these 
machinery.  A few  of  the  most  notable  and  recent 
abuse  instances  in  American  prisons  involve:  Lane 
McCotter,  the  former  director  of  the  Utah  Depart- 
ment of  Corrections;  John  Armstrong,  the  former 
director  of  the  Connecticut  Department  of  Cor- 
rections; and  Charles  Graner,  a prison  guard  at 
Green  County  Prison  in  Pennsylvania. 

As  reported  in  detail  in  the  September,  2004 
issue  of  PLN,  McCotter  and  Armstrong  stepped 


down  after  prisoner  abuse  scandals  occurred 
in  their  prison  systems.  In  1997,  McCotter 
resigned  following  the  case  of  a schizophrenic 
prisoner  who  died  shortly  after  being  strapped 
to  a restraining  chair  for  16  hours.  And 
Armstrong  resigned  amidst  the  fall-out  of  sev- 
eral events:  an  American  Civil  Liberties  Union 
(ACLU)  lawsuit  over  his  decision  to  transfer 
prisoners  to  a notorious  Virginia  prison  (two 
Connecticut  prisoners  died  in  custody  there); 
a state  human  rights  commission  hearing 
which  took  him  to  task  for  failing  to  deal  with 
sexual  harassment  of  female  guards;  and  an 
Amnesty  International  outcry  in  2000,  which 
called  for  an  investigation  into  the  state’s  York 
Correctional  Institution  for  women  after  the 
group  received  complaints  from  prisoners  and 
former  employees  alleging  sexual  abuse  by 
guards. 

As  reported  in  the  October,  1998  issue 
of  PLN,  guards  at  the  Greene  County  prison 
“beat  and  sodomized  prisoners  with  night- 
sticks, and  conducted  nude  searches  in  which 
every  body  orifice  [was]  examined  in  full 
view  of  other  guards  and  prisoners.”  One 
prisoner  claimed  that  guards  used  his  blood 
to  write  “KKK”  on  the  floor,  according  to 
the  article.  Twelve  guards  lost  their  jobs  at 
the  prison  - except  Graner.  However,  a law- 
suit by  an  prisoner  who  had  been  held  at  the 
prison  accused  Graner  of  beatings  and  other 
mistreatment.  The  lawsuit  was  dismissed. 

McCotter,  Armstrong,  and  Graner  had 
several  things  in  common.  They  had  long 
careers  in  the  prison  industry.  They  had  con- 
nections to  prisons  with  records  of  abuse. 
And  each  landed  jobs  at  prisons  in  Iraq  - 
Graner,  specifically,  at  Abu  Ghraib. 

Meeropol  at  CCR  finds  these  connec- 
tions unsurprising:  “Certain  individuals 
translated  their  prison  training  in  the  U.S.  to 
places  like  Afghanistan,  Iraq,  and 
Guantanamo  Bay.” 

A History  of  Torture  Overseas 

Though  the  abuse  at  Abu  Ghraib  re- 
ceived the  most  attention,  it  is  hardly  the  first 
time  foreigners  have  suffered  the  abusive  and 
deadly  wrath  of  U.S.  military  foreign  policy. 
That  statement  is  not  meant  to  lessen  the  hor- 
rors in  Iraq.  It’s  inappropriate  to  claim  that 
one  instance  of  abuse  is  more  severe  or  less 
severe  than  the  other.  However,  such  a state- 
ment does  serve  to  illustrate  that  a clear 
history  of  abuse  exists — a history  that  can 
be  easily  traced. 

During  the  Vietnam  War,  the  U.S.  built 
so-called  “tiger  cages”  at  Con  Son  Island 
Prison  - home  to  9,600  non-combatant  pris- 
oners stripped  of  their  legal  rights.  According 
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to  historical  accounts,  tiger  cages  were  deep, 
dank  concrete  pits,  roughly  35  square  feet  in 
area,  holding  as  many  as  five  prisoners  at  one 
time,  and  topped  with  steel  grating.  Prisoners 
were  shackled  to  the  floor,  abused  and  beaten. 
Above  each  tiger  cage,  wardens  would  throw 
down  buckets  of  lime  juice  as  a form  of  “sani- 
tary torture.”  After  several  months  of  this 
treatment,  prisoners  lost  the  use  of  their  legs 
and  developed  illnesses  such  as  tuberculosis, 
gangrenous  feet  and  dysentery. 

In  October  2004  The  New  York  Times 
reported  instances  of  abuse  that  occurred 
during  the  summer  of  2002  at  the 
Guantanamo  Naval  base  in  Guantanamo 
Bay,  Cuba.  According  to  the  Times, 
Guantanamo  Bay  detainees  were  subjected 
to  “harsh  and  coercive”  treatment  that  in- 
cluded stripping  individuals  to  their 
underwear,  seating  them  in  a chair  while 
shackled  hand  and  foot  to  a bolt  in  the  floor, 
and  forcing  them  to  endure  strobe  lights  and 
“screamingly  loud”  rock  and  rap  music 
played  through  two  close  loudspeakers. 
Meanwhile,  the  air-conditioning  was  turned 
up  to  maximum  levels.  The  goal?  Make  the 
detainees  uncomfortable  “as  they  were  ac- 
customed to  high  temperatures  both  in  their 
native  countries  and  their  cells.” 


“It  fried  them,”  one  official  familiar  with 
the  procedure  told  the  Times.  Another  offi- 
cial told  the  Times,  “They  were  very  wobbly. 
They  came  back  to  their  cells  and  were  just 
completely  out  of  it.” 

In  another  instance  at  Guantanamo  Bay, 
according  to  the  Times,  a prisoner  was  awak- 
ened, subjected  to  an  interrogation,  then 
returned  to  a different  cell.  As  soon  as  the 
guards  determined  the  prisoner  had  fallen 
into  a deep  sleep,  he  was  awakened  again 
for  interrogation  after  which  he  would  be 
returned  to  yet  a different  cell.  This  proce- 
dure, nicknamed  “Operation  Sandman,” 
happened  as  frequently  as  five  or  six  times 
during  a night,  they  said. 

And  an  800-page  report  released  by  the 
U.S.  government  last  month,  responding  to 
the  Associated  Press,  detailed  instances  of 
detainees  forced  to  kneel  repeatedly  enough 
to  suffer  bruises,  a barber  providing  reverse 
mohawks,  and  a female  interrogator  running 
her  fingers  through  a prisoner’s  hair  and  sit- 
ting in  his  lap.” 

Similarly,  The  Guardian  reported  last 
September  that  a “CIA  analyst  visited 
Guantanamo  Bay  in  summer  2002  and  re- 
turned ‘convinced  that  we  were  committing 
war  crimes’  and  that  ‘more  than  half  the  people 


there  didn’t  belong  there.’”  The  CIA  analyst 
found  people  “lying  in  their  own  feces.”  The 
article  also  reported  that  FBI  agents  saw  mili- 
tary guards  “slapping  prisoners,  stripping 
them,  pouring  cold  water  over  them,  and  mak- 
ing them  stand  until  they  got  hypothermia.” 

In  December  2002,  the  U.S . Army  reported 
that  two  prisoners  at  Bagram  Air  Force  base  in 
Kabul,  Afghanistan,  died  after  suffering  “blunt 
force  injuries.”  Ten  months  later,  28  U.S.  sol- 
diers faced  possible  criminal  charges  in 
connection  with  the  deaths  of  the  prisoners. 
The  U.S.  Army  mled  both  deaths  as  homicides. 

In  February  2004,  when  the  Major  Gen- 
eral Antonio  M.  Taguba  completed  a 
fifty-three-page  report  documenting  the 
abuse  at  Abu  Ghraib  (nicknamed  the 
“Taguba  Report”),  it  confirmed  what  prison 
advocates  had  suspected  or  anticipated:  the 
U.S.  domestic  and  foreign  policies  of  pris- 
oner abuse  would  rear  its  head  during  the 
war  in  Iraq.  According  to  Seymour  M. 
Hersh,  a writer  at  The  New  Yorker  and  the 
author  of  Chain  of  Command:  The  Road 
from  9/11  to  Abu  Ghraib,  the  Taguba  Report 
was  “devastating”  to  the  Army  prison  sys- 
tem. It  documented  the  instances  of  “sadistic, 
blatant,  and  wanton  criminal  abuses”  at  Abu 
Ghraib  between  October  and  December  of 
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2003.  Taguba’s  reported  documented  abuse 
that  included  “breaking  chemical  lights  and 
pouring  the  phosphoric  liquid  on  detainees; 
pouring  cold  water  on  naked  detainees;  beat- 
ing detainees  with  a broom  handle  and  a 
chair;  threatening  male  detainees  with  rape; 
allowing  a military  police  guard  to  stitch  the 
wound  of  a detainee  who  was  injured  after 
being  slammed  against  the  wall  in  his  cell; 
sodomizing  a detainee  with  a chemical  light 
and  perhaps  a broom  stick,  and  using  mili- 
tary working  dogs  to  frighten  and  intimidate 
detainees  with  threats  of  attack,  and  in  one 
instance  actually  biting  a detainee.” 

Aside  from  this  history  of  direct  and 
physical  abuse,  an  indirect  form  of  abuse 
(policy-related,  but  with  physical  results) 
surfaced  after  September  1 1 , 2001 . Namely, 
dismissing  the  provisions  of  the  Geneva 
Convention  relative  to  the  treatment  of  pris- 
oners of  war.  According  to  the  Geneva 
Convention — which  was  adopted  on  August 
12,  1949  by  the  Diplomatic  Conference  for 
the  Establishment  of  International  Conven- 
tions for  the  Protection  of  Victims  of 
War — the  following  acts  “are  and  shall  re- 
main prohibited  at  any  time  and  in  any  place 
whatsoever”  with  respect  to  prisoners  of  war: 

^ Violence  to  life  and  person,  in  par- 
ticular murder  of  all  kinds,  mutilation,  cruel 
treatment  and  torture; 

^ Taking  of  hostages; 

^ Outrages  upon  personal  dignity,  in 
particular,  humiliating  and  degrading  treat- 
ment; 

r*  The  passing  of  sentences  and  the 
carrying  out  of  executions  without  previous 
judgment  pronounced  by  a regularly  consti- 
tuted court  affording  all  the  judicial 
guarantees,  which  are  recognized  as  indis- 
pensable by  civilized  peoples. 

According  to  Hersh,  a secret  document, 
signed  by  President  Bush  in  February  2002, 
stated,  “I  determine  that  none  of  the  provi- 
sions of  Geneva  apply  to  our  conflict  with 
al-Qaida  in  Afghanistan  or  elsewhere 
throughout  the  world.”  This  dismissal  meant 
doom  for  prisoners  and  detainees  in  Afghani- 
stan, Iraq,  and  Guantanamo  Bay.  Hersh 
reports  that  evidence  of  prisoner  abuse  and 
possible  war  crimes  at  Guantanamo  Bay 
reached  the  highest  levels  of  the  Bush  ad- 
ministration as  early  as  fall  2002.  But  having 


dismissed  the  Geneva  Conventions,  the 
Bush  administration  took  no  action.  The  au- 
thor of  the  memo  finding  the  provisions  of 
the  Geneva  Convention  to  be  “quaint”  and 
inapplicable  was  the  president’s  counsel, 
Alberto  Gonzalez,  who  has  now  been  nomi- 
nated to  be  the  next  attorney  general:  the 
top  law  enforcement  official  in  the  United 
States. 

Similarly,  President  Bush,  according  to 
Hersh  (in  a report  that  appeared  in  The 
Guardian  on  September  14, 2004),  “signed 
off  on  the  establishment  of  a secret  unit  that 
was  given  advance  approval  to  kill  or  cap- 
ture and  interrogate  ‘high-value’ 
suspects — considered  by  many  to  be  in  de- 
fiance of  international  law — an  officially 
‘unacknowledged’  program  that  was  even- 
tually transferred  wholesale  from 
Guantanamo  to  the  Abu  Ghraib  prison  in 
Iraq.” 

Considering  these  histories  of  abuse, 
one  could  argue  that  this  track  record  do- 
mestically and  internationally  simply 
foretold  the  events  at  Abu  Ghraib. 

In  May  2004,  Amnesty  International 
weighed  in  on  the  Bush  administration’s 
dismissal  of  the  Geneva  Conventions.  “The 
US  administration  has  shown  a consistent 
disregard  for  the  Geneva  Conventions  and 
basic  principles  of  law,  human  rights  and 
decency,”  the  organization  said  in  a state- 
ment. “This  has  created  a climate  in  which 
US  soldiers  feel  they  can  dehumanize  and 
degrade  prisoners  with  impunity.  What  we 
now  see  in  Iraq  is  the  logical  consequence 
of  the  relentless  pursuit  of  the  ‘war  on  ter- 
ror’ regardless  of  the  costs  to  human  rights 
and  the  rules  of  war.” 

Five  months  later.  Amnesty  Interna- 
tional weighed  in  again.  In  a report  entitled 
Human  Dignity  Denied:  Torture  and  Ac- 
countability in  the  ‘War  on  Terror,  the 
organization  accused  the  Bush  administra- 
tion of  following  a “well-trodden  path  of 
violating  basic  rights  in  the  name  of  national 
security  or  military  necessity.’”  The  report 
added,  “The  United  States  has  failed  to 
uphold  obligations  to  reject  torture  and 
cruel,  inhuman  or  degrading  behavior  in  the 
‘war  on  terror.  ’ The  war  mentality  the  gov- 
ernment has  adopted  has  not  been  matched 
with  a commitment  to  the  laws  of  war  and 
it  has  discarded  fundamental  human  rights 
principles  along  the  way.” 

A Lack  of  Accountibity 

On  Tuesday,  May  1 8, 2004,  Army  Spe- 
cialist Jeremy  C.  Sivits  received  the 
maximum  penalty  of  one  year  in  prison,  re- 


duction in  rank,  and  a bad  conduct  discharge. 
It  was  the  first  court-martial  stemming  from 
the  abuse  of  Iraqi  prisoners  at  the  Abu  Ghraib 
prison.  He  was  found  guilty  of  two  counts  of 
mistreating  detainees;  dereliction  of  duty  for 
failing  to  protect  them  from  abuse  and  cru- 
elty; and  forcing  a prisoner  “to  be  positioned 
in  a pile  on  the  floor  to  be  assaulted  by  other 
soldiers.”  Spc.  Sivits  broke  down  in  tears 
while  telling  the  court,  “I’d  like  to  apologize 
to  the  Iraqi  people  and  those  detainees.  I 
should  have  protected  those  detainees,  not 
taken  the  photos.” 

On  Friday,  September  10,  2004,  Army 
Specialist  Armin  J.  Cruz  was  sentenced  to 
eight  months  in  prison,  and  received  a reduc- 
tion in  rank  to  private  and  a bad-conduct 
discharge  for  his  role  in  the  abuse  of  Iraqi  pris- 
oners at  the  Abu  Ghraib  prison.  “There  is  no 
way  to  justify  it,”  Spc.  Cruz  told  the  court.  “I 
accept  full  and  complete  responsibility.” 

On  Thursday,  October  21,  2004,  Staff 
Sergeant  Ivan  “Chip”  Frederick,  the  highest- 
ranking  U.S.  soldier  charged  in  the  abuse  of 
detainees  at  Iraq’s  Abu  Ghraib  jail,  was  sen- 
tenced to  eight  years  in  prison.  It  was  the 
longest  term  handed  down  so  far  in  the  scan- 
dal. He  pleaded  guilty  to  five  charges, 
admitting  to  allegations  of  conspiracy,  derelic- 
tion of  duty,  maltreatment  of  detainees,  assault, 
and  committing  an  indecent  act.  He  also  re- 
ceived a reduction  in  rank,  forfeiture  of  pay 
and  a dishonorable  discharge.  Frederick  con- 
fessed to  beating  and  humiliating  Iraqi 
prisoners  while  taking  souvenir  pictures  of  the 
deeds.  He  told  the  court  that  he  wrapped  loose 
wires  around  a prisoner’s  finger  and  threat- 
ened to  electrocute  him  if  he  fell  off  a narrow 
box.  He  also  confessed  to  punching  a pris- 
oner and  ordering  him  to  masturbate  in  front 
of  others  “just  to  humiliate  him.” 

On  Friday,  January  7,  2005,  Army  Spe- 
cialist Charles  Graner,  Jr.  will  face  a 
court-martial  on  charges  of  conspiracy  to 
maltreat  detainees,  dereliction  of  duty,  mal- 
treatment of  prisoners,  assault,  committing 
indecent  acts,  obstruction  of  justice  and  adul- 
tery. Spc.  Graner  was  photographed  giving 
the  “thumbs-up”  sign  behind  a pile  of  naked 
Iraqi  detainees  and  cocking  his  fist  as  if  to 
punch  a hooded  prisoner.  He  has  been  ac- 
cused of  jumping  on  detainees  as  they  were 
piled  on  the  floor,  stomping  the  hands  and 
bare  feet  of  several  prisoners  and  punching 
one  prisoner  in  the  temple  so  hard  he  lost 
consciousness. 

Similarly,  earlier  this  year  an  Army  in- 
vestigation concluded  that  twenty-seven 
members  of  an  intelligence  unit  at  Abu  Ghraib 
either  requested  or  condoned  certain  abuses 
of  Iraqi  prisoners  there.  In  October,  2004,  a 
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military  judge  ordered  trials  of  seven  soldiers 
accused  of  abuse  at  Abu  Ghraib  prison 
moved  from  Baghdad  to  the  United  States. 

Many  people  have  pointed  to  these  ad- 
missions of  guilt  and  complicity  as  evidence 
of  military  accountability  for  what  happened 
in  Afghanistan,  Iraq  and  Guantanamo  Bay. 
But  this  so-called  accountability  is  already 
revealing  its  cracks.  Case  in  point:  Private 
Megan  M.  Ambuhl.  According  to  The  New 
York  Times,  the  soldier  pleaded  guilty  to  a 
single  charge  of  dereliction  of  duty  in  con- 
nection with  the  abuse  at  Abu  Ghraib.  She 
was  sentenced  to  a reduction  in  rank  and  the 
forfeiture  of  a half-month’s  salary.  Pvt. 
Ambuhl  will  be  spared  jail  time. 

In  another  example,  the  Navy  has 
released  few  details  about  the  identity  of  sev- 
eral of  its  SEAL  commandos  who  have  been 
charged  with  assaulting  Iraqi  prisoners.  Ac- 
cording to  The  Washington  Post,  the  charges 
include  aggravated  assault  with  intent  to 
cause  death  or  serious  bodily  harm,  obstruc- 
tion of  justice,  and  conduct  unbecoming  an 
officer.  Some  of  the  charges  stem  from  the 
November  2003  death  of  Manadel  Al- 
Jamadi,  a suspect  in  an  attack  on  the 
International  Committee  of  the  Red  Cross  of- 
fice. While  subduing  Al-Jamadi,  a SEAL 
allegedly  struck  him  on  the  side  of  the  head 
with  a gun  butt.  Two  CIA  personnel  brought 
Al-Jamadi  to  the  Abu  Ghraib  prison  and  put 
him  in  a shower  room,  where  he  was  found 
dead  less  than  an  hour  later.  Where  is  the 
accountability  when  those  being  held  ac- 
countable are  unnamed  and  unidentified? 

Still,  by  pointing  to  admissions  of  guilt 
and  complicity  as  evidence  of  military  ac- 
countability for  what  happened  in 
Afghanistan,  Iraq  and  Guantanamo  Bay, 
however,  several  core  issues  are  overlooked. 

First,  America’s  domestic  and  interna- 
tional policies  of  abuse  and  tortures  in 
prisons  are  not  addressed.  It  appears  that  a 
mentality  fearless  of  repercussions  from  pho- 
tographic evidence  of  abuse  and  torture 
existed  at  Abu  Ghraib.  History  has  suggested 
that  this  mentality  has  existed  for  quite  some 
time:  in  American  prisons  since  the  early- 
1960s  ...  in  Vietnam  during  the  late-1960s  . 
. . and  in  the  Middle  East  today.  I would 
argue  that  the  most  shocking  aspect  of  the 
events  at  Abu  Ghraib  is  not  the  abuse  that 
occurred  there,  but  the  potential  conse- 
quences of  photographing  such  abuse  was 
apparently  dismissed.  That  people  commit- 
ting war  crimes  felt  comfortable  enough  to 
photograph  the  crimes  is  reminiscent  of  the 
German  concentration  camp  guards  who  also 
documented  their  crimes  on  film.  In  both 
cases  fear  of  punishment  was  not  an  issue. 


As  Meeropol  told  me,  “I  receive  up  to  100 
letters  a day  from  American  prisoners.  Their 
stories  of  abuse  are  stomach-turning.  You 
understand  that  this  happens  all  the  time.” 

Second,  the  belief  that  the  sentencing  of 
lower-level  military  personnel  equals  ac- 
countability has  rightfully  disturbed  many 
people  close  to  these  events.  An  Army  staff 
sergeant  or  specialist  does  not  write  the  poli- 
cies outlining  military  conduct  in  a situation 
such  as  the  Abu  Ghraib  prison;  higher-ups 
in  the  Pentagon  write  the  policies.  Staff  ser- 
geants and  specialists  carry  out  orders,  they 
don’t  create  them.  This  issue  is  particularly 
complicated  because  that  very  argument  has 
been  used  to  defend  individuals  like  Sivitz, 
Armin,  and  Frederick:  They  were  just  fol- 
lowing orders.  Accountability  must  come 
from  all  levels  of  the  military,  to  include  Pen- 
tagon officials  like  Defense  Secretary  Donald 
Rumsfeld  and  Air  Force  General  Richard 
Myers,  chairman  of  the  Joint  Chiefs  of  Staff. 
Andrew  J.  Bacevich,  a Vietnam  War  veteran, 
professor  of  international  relations  at  Bos- 
ton University,  and  author  of  The  New 
American  Militarism,  commented,  “The  nu- 
merous official  inquiries  that  Abu  Ghraib  has 
spawned  have  amounted  to  a well-choreo- 
graphed exercise  in  evasion.  Thus  far  at  least, 
these  investigations  have  produced  much 
hand-wringing,  but  on  the  central  question 
of  who  shall  be  answerable,  reticence  has 
been  the  order  of  the  day.  Although  the  word 
‘responsibility’  is  much  bandied  about  in 
connection  with  the  prisoner  abuse  scandal, 
it  appears  to  have  no  address — at  least  none 
that  links  directly  to  the  names  of  regular 
Army  colonels  and  generals.” 

Indeed,  dismiss  the  lower-level  military 
officials?  No.  Pursue  high-ranking  individu- 
als responsible  for  creating  and  fostering 
policies  of  abuse?  Absolutely. 

Finally,  when  you  accept  admissions  of 
guilt  and  complicity  by  military  personnel 
as  evidence  of  accountability,  you  overlook 
the  long-term  impact  of  abusive  events  on 
international  credibility.  The  Defense  De- 
partment may  describe  the  abuse  at  Abu 
Ghraib  the  result  of  “a  few  bad  apples,”  but 
the  international  community  sees  it  as  some- 
thing larger:  That  is  how  the  U.S.  military 
operates.  Anthony  Story  Lester  of  the  Brit- 
ish House  of  Lords  commented,  “I  find  it 
especially  dispiriting  that  the  world’s  most 
powerful  country  and  the  country  that  stands 
for  democracy  and  the  rule  of  law  should  be 
setting  such  a bad  example  for  the  rest  of  the 
world.”  Peter  Maguire,  author  of  Law  and 
War:  An  American,  writing  in  Newsday,  ob- 
served, “Not  only  did  the  invasion  of  Iraq 
and  the  ongoing  POW  scandals  transform 


Osama  bin  Laden’s  1998  fatwa  against  the 
United  States  into  a prophesy,  they  also  trans- 
formed America’s  image.  Today  America 
looks  like  a bully  with  a bloody  nose,  lash- 
ing out  at  enemies  both  real  and  imagined.” 

One  final  thought:  If  you  need  further 
proof  that  accountability  does  not  exist,  con- 
sider the  case  of  Army  Lieutenant  General 
Ricardo  Sanchez.  During  the  court-martial 
of  Staff  Sergeant  “Chip”  Frederick,  the  Los 
Angeles  Times  reported  that  the  Pentagon 
was  planning  to  promote  Sanchez,  the  former 
head  of  military  operations  in  Iraq,  and  award 
him  a fourth  star.  The  decision  was  odd  be- 
cause former  Defense  Secretary  James 
Schlesinger,  in  a report  to  Congress,  found 
that  Sanchez  was  “responsible”  for  creating 
an  environment  that  contributed  to  the  abuses 
of  prisoners  at  Abu  Ghraib.  Despite  the 
charge,  Schlesinger  defended  Sanchez 
against  formal  censure,  suggesting  his  career 
was  effectively  over,  according  to  the  Times. 

The  Times  reported  that  Senior  Penta- 
gon officials,  including  Defense  Secretary 
Donald  Rumsfeld  and  Air  Force  Gen.  Rich- 
ard Myers,  chairman  of  the  Joint  Chiefs  of 
Staff,  privately  told  colleagues  of  their  plans 
for  promotion.  They  recognized,  however, 
that  Sanchez  was  politically  “radioactive,” 
and  such  a move  would  have  to  wait  until 
after  the  presidential  election  and  ongoing 
Abu  Ghraib  investigations  faded. 

“He  commands  a tremendous  amount  of 
respect,”  one  Army  official  told  the  Times. 
“What  a tough  job  he  had.  He  gets  credit  for 
that.  If  calmer  heads  can  prevail,  they’ll  look 
at  a soldier  whose  capability  exceeds  all 
those  things.” 

Business  as  usual,  indeed, 

Todd  Matthews  is  a freelance  writer  living 
in  Seattle,  Washington. 
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Death  Exposes  Inadequate  Mental  Health  Care  in  Oregon  Prisons 

by  Mark  Wilson 


On  April  29, 2002,  the  tormented  life 
of  45-year-old  Oregon  prisoner 
William  Owens  came  to  a tragic  end  in  the 
Disciplinary  Segregation  Unit  (DSU)  of  the 
Snake  River  Correctional  Institution  (SRCI). 
His  death  exposed  numerous  problems  with 
the  treatment  afforded  mentally  ill  prisoners 
in  Oregon  Department  of  Corrections 
(ODOC)  facilities,  according  to  a Septem- 
ber, 2003,  investigative  report  of  the  Oregon 
Advocacy  Center  (OAC),  a federally  autho- 
rized and  funded  law  office  established 
under  the  Protection  and  Advocacy  for  Men- 
tally 111  Individuals  Act  of  1986  (42  U.S.C. 
§§  10801-10851). 

Throughout  most  of  his  life,  Owens  was 
haunted  by  debilitating  mental  illness,  stem- 
ming from  severe  childhood  abuse  including 
such  horrors  as  being  tortured  with  electric- 
ity, bullwhipped,  hit  with  a 2 x 4,  witnessing 
a sister’s  rape  and  separation  from  his  par- 
ents, all  before  the  age  of  ten.  Owens  began 
using  methamphetamine,  heroin  and  crack 
cocaine  intravenously  and  drinking  alcohol 
as  a teenager.  He  dropped  out  of  school  in 
the  10th  grade  and  was  later  determined  to 
be  in  the  borderline  range  of  intellectual  func- 
tioning  and  as  having  low-average 
intelligence  and  possibly  brain  damage. 

In  1987,  Owens  was  charged  with  the 
attempted  murder  of  his  grandmother  and  his 
brother.  He  had  a good  relationship  with 
these  family  members  and  described  “his 
criminal  behavior  as  the  result  of  ‘bad  drugs’ 
(amphetamines).  He  evidently  believed  that 
some  evil  intruder  inhabited  his 
grandmother’s  body  and  that  he  had  to  free 
[her]  by  killing  the  evil  intruder.  His  brother 
intervened  to  protect  [her].” 

While  in  jail  awaiting  trial,  Owens  at- 
tempted suicide  by  cutting  his  right  wrist  on 
glass  while  suffering  paranoid  delusions  and 
hearing  voices.  He  was  determined  to  be 
mentally  unfit  to  proceed  to  trial  and  was 
committed  to  the  Oregon  State  Hospital 
(OSH)  for  six  months. 

In  1988,  Owens  was  eventually  brought 
to  trial,  convicted  of  attempted  murder  and 
sentenced  to  20  years  in  prison.  He  was  ini- 
tially sent  to  the  Oregon  State  Penitentiary 
(OSP)  but  was  transferred  to  OSH  on  four 
separate  occasions  due  to  his  mental  prob- 
lems. 

Owens  was  paroled  in  1992  but  he  was 
returned  to  prison  in  1994  for  using  alcohol 
and  methamphetamines  on  parole.  He  then 
spent  more  time  at  OSP  and  OSH  before  ul- 


timately ending  up  at  SRCI.  “Throughout 
his  incarceration,  []  Owens  had  recurring 
psychosis  wherein  he  believed  that  his  fam- 
ily was  being  tortured,  was  being  killed  or 
was  dead.  He  experienced  visual  and  audi- 
tory hallucinations  along  with  paranoid 
delusional  thinking.  Mr.  Owens  heard 
screaming  and  crying  that  he  believed  to  be 
from  family  members.  . . While  psychotic, 
he  sometimes  refused  meals,  medications 
and  showers.” 

“When  actively  psychotic,  Mr.  Owens 
became  convinced  that  there  was  a con- 
spiracy/plot against  his  family  and  loved 
ones.  He  was  considered  to  have  exceed- 
ingly dangerous  paranoid  delusions.  He 
believed  that  staff  or  other  inmates  were  part 
of  a conspiracy  or  plot  against  his  family. 
He  heard  the  television,  inmates  and  staff 
talking  about  plans  to  harm  or  torture  his 
family.  He  became  angry  and  anxious.  He 
confronted  and  accused  other  inmates  of 
harming  his  family.” 

During  his  incarceration,  Owens  took 
unusually  high  does  of  anti-psychotic  medi- 
cations such  as  Haldol.  He  was  admitted  to 
the  prison  psychiatric  ward  at  least  thirteen 
times,  spending  nearly  a year  there  upon  his 
last  admission.  “He  also  spent  over  eigh- 
teen months  on  transfer  to  [OSH]  for 
treatment  of  delusional,  paranoid  thinking, 
potential  for  violence  against  others,  poten- 
tial for  self-directed  violence,  social 
isolation  and  other  mental  health  symptom 
management.”  As  early  as  1991,  he  was  di- 
agnosed with  chronic  schizophrenia. 

Throughout  his  confinement,  Owens 
had  several  incidents  of  self-harm  and  at- 
tempted suicide.  In  1994,  “he  attempted  to 
hang  himself  with  coveralls  and  sheets 
while  in  [DSU]  . . . and  was  found  lying 
face  down  in  his  cell  with  smears  of  blood 
on  the  wall  and  floor  near  his  head  three 
months  prior  to  his  death.” 

Owens  was  described  as  obese  during 
his  incarceration.  At  the  time  of  his  death 
he  was  5’  8”  tall  but  weighed  270  pounds. 
“His  breathing  was  noisy  and  he  needed  to 
expend  much  effort  even  for  small  move- 
ments.” 

As  a result  of  his  mental  illness,  Owens 
was  confined  in  DSU  on  several  occasions. 
On  February  18,  2002,  Owens  was  sent  to 
DSU  for  an  altercation  with  his  cellmate 
while  hearing  voices.  He  was  sanctioned  to 
serve  145  days  in  DSU.  He  served  70  days 
of  that  sanction  before  his  death. 


In  the  days  and  hours  preceding  his  death, 
Owens  exhibited  several  significant  signs  of 
his  deteriorating  mental  state  which  were  ig- 
nored by  prison  staff.  “On  the  day  before  his 
death,  Mr.  Owens  was  found  at  7:33  p.m., 
punching  his  cell  window  with  his  fist  such 
that  his  knuckles  were  bloodied.  He  refused 
medical  attention.  He  reportedly  kicked  his 
cell  door  throughout  that  evening.  SRCI  staff 
did  not  immediately  remove  him  from  [DSU] 
and  thoroughly  assess  his  mental  health  sta- 
tus.” 

At  9: 15  a.m.  the  next  morning,  DSU  staff 
told  Owens  they  were  going  to  let  him  out  for 
a shower.  “He  reportedly  glared  at  the  offic- 
ers, put  on  his  shower  shoes  and  walked  to 
the  cell  door.  When  he  reportedly  continued 
to  glare  at  staff,  a staff  person  asked  him  if  he 
was  going  to  cause  any  trouble  during  the  es- 
cort. Mr.  Owens  nodded  his  head,  signifying 
yes.  Staff  then  informed  him  that  he  was  be- 
ing refused  a shower  because  he  affirmed  he 
planned  to  cause  a problem  to  staff.”  “At 
1 1 :00  a.m.,  when  lunch  was  being  served,  he 
was  asked  if  he  was  going  to  eat  and  he  shook 
his  head  in  a manner  that  was  taken  to  mean, 
‘No.’ 

“At  1:10  p.m.,  (more  than  seventeen 
hours  after  Mr.  Owens  was  found  punching 
his  cell  window,  approximately  four  hours  af- 
ter he  had  been  denied  a shower,  and  more 
than  two  hours  after  he  refused  to  eat)  two 
escort  officers  arrived  at  his  cell  with  the  in- 
tent to  move  him  to  close  supervision  status. 
Mr.  Owens  was  found  in  his  cell  lying  face 
down  on  the  floor  with  his  hands  beneath  him. 
Blood  smears  were  observed  on  the  wall  and 
floor  of  his  cell.”  His  glasses  were  broken  and 
lying  near  his  head.  Although  Owens  was 
breathing  and  some  movement  was  noted,  he 
did  not  respond  to  orders  to  show  his  hands. 

An  extraction  team  was  organized  to  sub- 
due Owens  and  remove  him  from  the  cell.  A 
guard  and  “nurse  attempted  to  get  a response 
from  Mr.  Owens  by  calling  out  his  name  and 
knocking  on  the  cell  door.  He  was  not  imme- 
diately responsive  but  then  he  stood  up.  Blood 
was  observed  on  his  face  and  forehead.  What 
appeared  to  be  a broken  pen  was  observed  in 
his  right  hand.  He  began  to  stab  himself  in 
the  right  side  of  his  neck  with  the  pen.” 

A guard  ordered  him  to  stop  stabbing 
himself,  drop  the  weapon  and  back  up  to  be 
restrained.  When  he  did  not  comply,  Owens 
was  sprayed  with  “Freeze  Plus  P”  pepper 
spray  for  approximately  four  seconds.  He  then 
stopped  stabbing  himself  and  sat  on  his  bunk. 
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Owens  “again  began  stabbing  himself 
in  the  right  side  of  his  neck.  . . He  appeared 
to  be  out  of  touch  reality.  The  response  team 
leader  sprayed  Mr.  Owens  with  a second 
dose  of  pepper  spray  for  approximately  four 
seconds.  He  stopped  stabbing  himself  . . . 
briefly,  but  then  recommenced.  At  this  point, 
Mr.  Owens  was  sprayed  with  pepper  spray 
for  a third  time  for  approximately  two  sec- 
onds.” 

The  pepper  spray  was  so  potent  that  a 
nurse  who  was  not  in  or  near  the  cell  had  to 
be  relieved  due  to  second-hand  inhalation  of 
pepper  spray  and  a guard  was  affected  by 
the  spray  and  had  to  step  outside  to  breathe 
more  freely. 

“Throughout  this  incident  guards 
shouted  commands  at  him  such  as  ‘stop  re- 
sisting. ’ The  guards  did  not  specify  how  Mr. 
Owens  was  resisting.  There  were  essentially 
no  attempts  to  engage  him  in  any  dialogue. 
Mr.  Owens  seemed  ‘out  of  it,’  his  movements 
were  slow  and  unsteady  and  he  seemed  dis- 
oriented and  frenzied.  He  never  spoke  nor 
acknowledged  staff  directives.” 

Guards  determined  that  Owens  was  “re- 
sisting” and  he  “was  put  into  a wrist  restraint 
mechanism  attached  to  the  wall  and  guards 
were  holding  him  on  either  side.”  A guard 
ordered  him,  in  “a  sharp,  mean  tone  to  face 
the  fall.  His  face  appeared  bloody  at  this 
time.  His  forehead  was  forcefully  shoved 
against  the  cinder  block  wall  for  no  appar- 
ent reason.” 

Five  guards  then  took  Owens  to  the 
ground,  and  ordered  him  “to  settle  down,  to 
stop  resisting,  to  cool  down,  to  think,  and  to 
follow  staff  directives.  . . . While  on  the 
ground,  he  began  spitting  up  blood.” 


“Owens  was  face  down  (i.e.,  in  a prone 
position)  on  the  floor  with  his  hands  hand- 
cuffed behind  his  back  with  several  officers 
kneeling  around  him.  At  this  time,  [some- 
one] stated  that  Mr.  Owens  was  not 
breathing.”  He  was  subsequently  moved  onto 
his  side  and  removed  from  the  wall  restraint 
prior  to  being  moved  to  the  center  of  the  room 
and  positioned  on  his  back. 

“During  the  revival  efforts,  there  were 
many  security  and  medical  staff  present,  but 
no  one  appeared  to  be  in  charge  of  the  situa- 
tion. No  one  instructed  staff  to  immediately 
begin  CPR.  There  appeared  to  be  hesitancy 
to  begin  CPR,  which  began  only  after  dis- 
cussion and  locating  of  a mask.”  Staff  was 
not  able  to  revive  Owens  and  he  was  pro- 
nounced dead  at  the  scene. 

“From  the  moment  Mr.  Owens  was 
found  not  to  be  breathing:  Approximately 
two  minutes  passed  before  staff,  with  a nurse 
present,  removed  Mr.  Owens  from  the  wrist 
restraints  that  bound  his  hands  behind  his 
back;  over  four  minutes  passed  before  CPR 
was  commenced:  the  first  ‘rescue  breath’  was 
given  after  over  four  minutes  of  delay  and 
the  first  chest  compression  was  administered 
after  an  additional  one-half  minute  delay; 
over  four  minutes  passed  before  an  ambu- 
lance was  contacted;  nearly  twenty  minutes 
passed  before  an  ambulance  arrived.”  Addi- 
tionally, “as  Mr.  Owens  lie  dying,  SRCI  staff 
members  engaged  in”  unrelated  banter,  “un- 
related conversation,  laughter,  a kiss  from  a 
nurse  to  an  officer,  a staff  person  who  asked 
for  a round  of  applause  and  ensuing  laugh- 
ter.” 

The  Medical  Examiner  stated  the  cause 
of  death  as  “Restraint  Syndrome  with  pre- 


terminal positional  asphyxia.”  The  Oregon 
State  Police  “report  determined  that  Mr. 
Owens’  death  was  an  accident,  with  the  cause 
being  Restraint  Syndrome.”  The  matter  was 
referred  to  the  Malheur  County  District 
Attorney’s  Office,  but  the  case  was  not  pros- 
ecuted because  the  “[d]eath  was  not  caused 
by  a criminal  act.” 

Following  Owens’  death,  the  ODOC 
conducted  an  internal  investigation  and  com- 
pleted a Critical  Incident  Review  (CIR).  “The 
CIR  raised  concerns  regarding  compliance 
with  DOC  rules  regarding  use  of  force. 
Among  several  other  concerns,  the  CIR 
found  “that  there  was  not  a correctional  ob- 
jective for  using  pepper  spray  on  Mr.  Owens, 
who  was  unresponsive.”  The  CIR  also  cited 
concerns  regarding  the  delays  in  revival  ef- 
forts and  a lack  of  professionalism  of  the  staff 
that  were  present. 

The  OAC  found:  (1)  inadequate  mental 
health  treatment  and  care  at  SRCI,  stating 
that  Owens  “was . . . sanctioned  to  disciplin- 
ary segregation  for  behaviors  that  appear  to 
be  a direct  result  of  his  mental  illness.  Pun- 
ishing psychotic  behavior  with  segregation 
is  inhumane,  unjust,  and  ineffective[;]”  (2) 
failure  to  avoid  using  a prone  restraint/con- 
tainment technique  in  a psychiatric/medical 
emergency  circumstance,  stating  “[t]he  use 
of  prone  restraint  is  dangerous  and  should 
be  avoided  particularly  when  a person  is  ex- 
hibiting psychotic  or  delirious  behavior[;]” 
and  (3)  inadequate  care  and  monitoring  dur- 
ing the  use  of  chemical  and  physical 
restraints.  Additionally,  the  OAC  recom- 
mended: (1)  improving  mental  health 
treatment  and  care  for  residents  at  DOC  fa- 
cilities by  (a)  providing  mental  health 
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treatment  rather  than  punishment  for  behav- 
ior that  is  symptomatic  of  serious  mental 
illness,  (b)  providing  comprehensive  train- 
ing of  all  DOC  staff  in  identifying  symptoms 
of  emotional  and  mental  disorders,  (c)  the 
adoption  of  more  stringent  and  specific  poli- 
cies restricting  the  use  of  disciplinary 
segregation  for  persons  with  serious  mental 
illness  requiring  at  a minimum  thorough 
evaluation  of  contraindications  to  disciplin- 
ary segregation,  due  process  procedures,  (iii) 
evaluation  of  the  relationship  between  a 
prisoner’s  behavior  and  mental  illness,  (iv) 
consideration  of  all  alternatives  to  disciplin- 
ary segregation,  (v)  a cap  of  fifteen  days  of 
disciplinary  segregation,  and  (vi)  provision 
of  appropriate  mental  health  treatment  to 
prisoners  in  disciplinary  segregation;  (2) 
avoiding  prone  restraint/prone  containment 
of  prisoners;  and  (3)  improving  seclusion  and 
restraint  care  and  monitoring  practices. 

Finally,  the  OAC  noted  that 
“[approximately  fifteen  SRCI  employees  filed 
grievances  through  their  Union  Representa- 
tive,” raising  concerns  about  (1)  their  exposure 
to  blood  borne  pathogens  (BBP);  (2)  the  de- 
nial of  an  opportunity  to  clean-up  after  their 
exposure  to  BBP;  and  (3)  the  failure  to  have 
been  offered  the  option  to  take  administra- 


tive leave  following  the  death  of  Mr.  Owens. 
Yet,  nobody  was  moved  to  file  a complaint 
about  the  way  Owens  was  treated  which  re- 
sulted in  his  death.  Ultimately,  the  OAC 
concluded  “Mr.  Owens’  death  may  have  been 
avoided  if  clinical  considerations  had  been 
paramount  in  planning  his  transport.” 

ODOC  spokesperson  Perrin  Damon 
said  the  ODOC  is  taking  the  OAC’s  rec- 
ommendations seriously.  Yet,  responded  to 
the  report  by  stating:  guards  followed  proper 
procedures;  Owens  faked  being  uncon- 
scious before  jumping  up  from  the  floor  and 
repeatedly  stabbing  himself  in  the  neck  with 
the  pen;  and  he  refused  to  follow  verbal  or- 
ders and  put  up  a struggle.  “This  pattern 
presented  a particular  danger  to  the  staff,” 
the  department  said.  ODOC  officials  also 
suggested  that  staff  were  slow  to  help 
Owens  because  they  weren’t  sure  if  he  was 
feigning  unconsciousness,  and  staff  had 
trouble  finding  a mask  to  begin  mouth-to- 
mouth  resuscitation. 

On  April  27, 2004,  Owens’  family  filed 
suit  in  federal  court  against  the  state,  10 
guards  and  the  former  SRCI  Superintendent 
Robert  Lampert,  alleging  cruel  and  unusual 
punishment  and  seeking  unspecified  eco- 
nomic, non-economic,  and  punitive  damages. 

Don  Loving,  spokesman  for  Oregon 
Council  75  of  the  American  Federation  of 
State,  County  and  Municipal  Employees 


took  issue  with  the  “tone”  of  the  newspaper 
article  concerning  the  suit  filed  by  Owens’ 
family,  stating  “To  say  that  Billy  Owens,  an 
inmate  with  a long  history  of  mental  illness, 
‘died  at  the  hands  of  correctional  officers’ 
paints  a very  tainted  truth.  . . . Billy  Owens’ 
death  was  a tragedy  that  likely  could  have 
been  avoided.  But  don’t  blame  the  officers 
involved.  It  sounds  like  a cliche,  but  blame 
‘the  system.’  It  needs  to  change.” 

It  should  be  noted  that  the  Ninth  Circuit 
court  of  Appeals  approved  the  Oregon  DOC’s 
use  of  restraints  in  LeMaire  v.  Maass,  2 F.3d 
85 1 (9th  Cir.  1993),  amended  12  F.3d  1444  (9th 
Cir.  1993)  and  it  has  been  an  ongoing  problem 
ever  since.  As  the  OAC  noted  “[tjhere  is  in- 
creasing evidence  that  the  use  of  prone  restraint 
can  be  lethal.”  The  OAC  report  may  be  re- 
viewed at  www.oradvocacy.org. 

Finally,  unrelated  to  this  incident.  Super- 
intendent Lampert  was  removed  from  his 
position  as  Superintendent  of  SRCI,  demoted 
to  Assistant  Superintendent  and  transferred 
to  OSP  for  sexual  harassment.  Subsequently, 
he  was  hired  as  Director  of  the  Wyoming 
Department  of  Corrections, 

Sources:  Report  of  A Review  of  the  Mental 
Health  Treatment,  Restraint,  and  Death  of 
William  James  Owens  in  the  Oregon  Correc- 
tional System,  Oregon  Advocacy  Center, 
(September  2003);  The  Oregonian. 
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A Connecticut  federal  district  court 
./Aheld  that  the  State  of  Connecticut 
Office  of  Protection  and  Advocacy  for  Per- 
sons with  Disabilities  (Connecticut  P&A),  a 
state  agency  designated  by  Connecticut’s  Gov- 
ernor to  provide  protection  and  advocacy 
services  to  individuals  with  disabilities,  includ- 
ing persons  suffering  from  mental  illness,  is 
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entitled  to  access  to  deceased  prisoners’  psy- 
chiatric, medical  and  all  other  records 
pertaining  to  the  prisoners’  suicide  deaths. 

Between  August  2000  and  April  200 1 , 
Connecticut  P&A  became  aware  of  the  sui- 
cide deaths  of  five  Connecticut  Department 
of  Corrections  (DOC)  prisoners  via  news- 
paper accounts  of  the  suicides;  another 
prisoner  subsequently  died  while  being 
transported  to  a CDOC  mental  health  ward. 
Connecticut  P&A  determined  it  had  prob- 
able cause  to  believe  each  of  the  prisoners 
were  mentally  ill,  and  they  were  subject  to 
abuse  and  neglect. 

Connecticut  P&A  requested  the  DOC’s 
records  on  the  prisoners.  The  DOC  advised 
Connecticut  P&A  they  would  be  contacted 
at  the  end  of  the  investigations  into  the 
deaths.  DOC  later  refused  to  provide  the 
records  on  grounds  there  was  no  probable 
cause  of  neglect  or  abuse  and  the  prisoner’s 
next  of  kin  had  not  authorized  release  of 
the  records.  Connecticut  P&A  sued  for  ac- 
cess to  the  records  under  the  Protection  and 
Advocacy  for  Mentally  111  Individuals  Act, 


42  U.S.C.  §§  10801-10827  (PAMII)  and  § 
1983.  PAM  II  allows  the  P&A  to  determine 
when  probable  cause  exists  to  receive  records 
for  persons  who  are  mentally  ill,  and  no  other 
authority  may  question  or  re-examine  the  de- 
termination that  probable  cause  exists  once 
made  by  the  P&A. 

In  order  to  receive  the  requested  records 
of  each  prisoner,  he  must  “not  have  a legal 
guardian,  conservator,  or  other  legal  represen- 
tative.” The  DOC  argued  it  must  be  shown  the 
prisoners  had  no  such  person  to  protect  their 
interests.  The  Court,  however,  held  this  bur- 
den was  on  the  DOC,  and  that  if  such  a person 
existed  their  name  had  to  be  provided  to  the 
P&A.  Nonetheless,  the  Court  held  that  under 
Connecticut  law,  the  deceased  prisoners  could 
not  have  had  a conservator  or  legal  guardian. 

The  Court  granted  Connecticut  P&A’s 
motion  for  summary  judgment  and  enjoined 
and  restrained  the  CDOC  from  declining  to 
give  timely  access  to  the  records  in  question. 
See:  Office  of  Protection  and  Advocacy  for 
Persons  with  Disabilities  v.  Armstrong,  266 
F.Supp.2d  303  (D.  Conn.  2003)f| 
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Private  Prison  Firm  Donates  $53,000  To  California’s 
Governor  Schwarzenegger 

by  Marvin  Mentor 


Newly-elected  Governor  Arnold 
Schwarzenegger,  who  boasted  dur- 
ing his  campaign  that  he  “couldn’t  be 
bought,”  accepted  $53,000  in  November, 
2003  from  Wackenhut  Corrections  Corp.,  a 
Boca  Raton,  Florida-based  private  prison 
contractor.  Wackenhut  recently  changed  its 
name  to  Geo  Corporation. 

Geo,  which  operates  four  minimum-se- 
curity facilities  in  California  for  the  California 
Department  of  Corrections  (CDC),  was  on  the 
verge  of  having  a 224  bed  prison  it  operates  at 
McFarland,  California  closed  on  December 
31.  Wackenhut  President  Wayne  Calabrese 
told  the  Los  Angeles  Times  in  a phone  inter- 
view that  they  had  also  given  $5,000  to 
Schwarzenegger’s  recall  campaign  against 
former  Governor  Gray  Davis.  Wackenhut’s 
$58,000  was  the  largest  amount  they  had  given 
to  any  California  politician. 

Former  Governor  Davis  was  widely  criti- 
cized for  his  acceptance  of  over  $3.4  million 
in  donations  from  the  California  Correctional 
Peace  Officers  Association  (CCPOA),  the 
prison  guards’  union.  “We  were  frustrated  with 
the  previous  administration,”  Calabrese  said. 
“We  thought  we  should  support  a candidate 
and  governor  who  has  articulated  support  for 
public -private  relationships....  We  want  to  do 
everything  we  can  to  preserve  our  business 
base  in  California.” 

Geo’s  own  Florida  lobbyist,  David 
Ericks,  is  close  to  Schwarzenegger’s  highly 
touted  finance  secretary  Donna  Arduin  (re- 
cently imported  from  Florida  to  do  “the  dirty 
work”  of  balancing  California’s  finances. 
Schwarzenegger  spokesman  H.D.  Palmer 
said  Arduin  would  have  no  impact  on  such 
an  agency  contract.  But  whether  or  not  CDC 
closes  the  lockup  in  McFarland,  it  remains 
obligated  to  pay  Wackenhut  $5  million  in 
annual  lease  payments 

Schwarzenegger  has  a policy  of  refus- 
ing campaign  donations  from  public 
employee  unions,  including  the  CCPOA, 
because,  he  stated,  he  must  negotiate  pay  and 
labor  issues  with  them.  Lance  Corcoran,  ex- 
ecutive vice-president  of  the  CCPOA 
commented,  “It  sounds  to  me  that  Wackenhut 
is  doing  exactly  what  they  accuse  us  of  do- 
ing, getting  involved  in  ‘pay  to  play’  ....  I’m 
sure  they  are  bringing  that  playbook  [influ- 
ence] to  California.”  In  actively  pushing  for 
cancellation  of  Geo’s  McFarland  contract, 
Corcoran  said  that  the  CCPOA  opposed  pri- 


vate prisons  [which  do  not  employ  union 
guards]  because  “corrections  is  a public 
function  and  should  not  be  sold  to  the  low- 
est bidder.”  Advocates  of  private  prisons 
counter  that  the  CCPOA  fears  lower  cost 
prisons  could  reduce  the  need  for  state  em- 
ployed guards. 

Meanwhile,  it  remains  to  be  seen  if  the 
CCPOA  will  sponsor  its  annual  “honorary” 


golf  meet  at  the  swank  Pebble  Beach,  Cali- 
fornia golf  course  this  year  to  “honor” 
Governor  Schwarzenegger  the  same  way  it 
“honored”  Gray  Davis.  The  CCPOA  donated 
$5,000  per  head  to  Davis  for  every  guard  who 
attended  the  last  annual  event  for  a union-spon- 
sored free  play  totaling  $400,000. 

Source:  Los  Angeles  Times. 
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WASHINGTON  PRISONERS 
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WASHINGTON  DEPARTMENT  OF  CORRECTIONS  IF 
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1)  Convicted  of  a sex  crime  committed  before  June  li,  1992  or  a violent 
crime  committed  before  July  1, 1996;  and 

2)  A mandatory  period  of  community  custody  was  imposed  based  upon 
the  judgment  and  sentence;  and 

3)  The  sentencing  court  did  not  impose  a condition  requiring  an  approved 
address  on  the  judgment  and  sentence  before  early  release;  and 

4)  DOC  did  impose  a condition  requiring  an  approved  release  address 
before  early  release;  and 

5)  The  submitted  release  address  was  not  approved  and  as  a result,  there 
was  no  release  at  the  early  release  date. 

Your  Statute  of  Limitations  May  Be 
Running! 

Contact  me  for  a free  consultation  regarding  your  rights 
immediately ! 

The  Law  Office  of  Michael  C.  Kahrs 
753  N.  35th  St. 

Seattle,  WA  98103 
(206) 264-0643 

All  legal  cases  are  different  and  are  fact  and  law  specific. 
There  is  never  any  guarantee  of  success. 
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CMS  Must  Pay  $1.75  Million  In  Illinois  Jail  Suicide 

by  John  E.  Dannenberg 


Correctional  Medical  Services 
(CMS),  a private  contractor  pro- 
viding all  medical  and  mental  health  services 
at  the  Lake  County,  111.  Jail,  was  ordered  by 
a federal  appeals  court  to  pay  a federal  dis- 
trict court  jury  award  of  $250,000  in 
compensatory  damages  plus  $1.5  million  in 
punitive  damages  the  largest  known  damage 
award  in  CMS  history  to  the  estate  (Wood- 
ward) of  pretrial  detainee  Justin  Farver,  who 
hung  himself  in  his  cell.  Additionally,  the  sher- 
iff of  Lake  County  and  deputy  Alan  Myres 
separately  settled  state-law-based  wrongful 
death  claims.  PLN previously  reported  the  de- 
cision in  its  November,  2003,  issue. 

Justin  Farver,  a 23  year-old  with  no 
criminal  history,  but  with  a long  history  of 
mental  illness  including  suicide  attempts, 
died  nineteen  days  after  he  was  jailed  on 
September  24, 1998  for  the  attempted  sexual 
assault  of  his  twelve  year-old  niece.  Farver 
had  repeatedly  told  CMS  staff  that  he  was 
suicidal  and  depressed,  but  they  denied  him 
any  mental  health  preventative  assistance  or 
cell-watches.  At  a trial  brought  under  42 
U.S.C.  § 1983,  CMS  and  its  social  worker 
Joel  Mollner  were  found  to  have  acted  with 
deliberate  indifference  to  Farver’s  health  and 
safety,  in  violation  of  the  Eighth  Amendment. 

On  CMS’s  appeal,  the  Seventh  Circuit 
U.S.  Court  of  Appeals  reviewed  the  fact-in- 
tensive  record  to  rebut  CMS’s  spurious 
claims  that  no  evidence  supported  the  ver- 


dict. First,  the  court  reviewed  CMS ’s  contrac- 
tual obligation  to  give  100%  suicide 
prevention  screening  to  all  new  jail  arrivals. 
CMS’s  internal  training  manual  required  “im- 
mediate assistance”  be  given  any  prisoner  who 
reported  “a  risk  of  self-destructive  behavior.” 
CMS  specifically  trained  its  personnel  on  how 
to  use  the  provided  form  for  this  screening 
procedure.  A high  number  of  non  -negative 
screening  responses  required  immediate  noti- 
fication to  the  shift  commander  and  a referral 
to  mental  health  professionals.  The  shift  com- 
mander was  then  to  place  the  prisoner  on  15 
minute  observation  intervals  by  guards. 

Testimony  by  CMS  staff  revealed  that 
they  rarely  followed  their  contractual  pro- 
cedure. Frequent  incidents  of  health  staff 
being  drunk  or  on  drugs  while  on  the  job 
were  noted.  Nurse  Uleese  Schreiner  testified 
that  she  was  literally  encouraged  by  her  su- 
pervisors to  disregard  CMS’s  written  policy 
and  procedures.  Nurse  Willie  Clark  testified 
that  she  was  instructed  by  supervisor  Therese 
Fryksdale  to  refuse  prisoners  mental  health 
services  “so  that  CMS  would  not  get  stuck 
with  medical  bills.” 

Farver  was  screened  by  Nurse  Karen 
Dean,  who  had  never  done  a mental  health 
screening  for  CMS  and  had  no  prior  experi- 
ence in  psychiatric  nursing,  mental  health 
nursing,  jail  nursing  or  suicide  diagnosis.  She 
never  took  the  90  day  orientation  program  nor 
documented  the  completion  of  so  much  as  one 
element  of  the  orientation 
checklist  in  her  60  days  of 
CMS  employment. 

When  Dean  met 
Farver,  she  immediately 
noted  his  cerebral  palsy 
from  his  shaking  hand  and 
unsteady  walk.  Farver  an- 
swered “yes”  when  Dean 
asked  about  thoughts  of 
killing  himself,  but  Dean 
failed  to  alert  the  shift 
commander.  She  housed 
Farver  without  suicide 
watch  and  without  refer- 
ring him  for  an  expedited 
mental  health  exam.  Even 
neighboring  prisoners 
noted  and  reported 
Farver’s  suicidal  state- 
ments. Nonetheless, 
during  his  entire  stay, 
Farver  was  never  placed 
on  suicide  watch. 


10 


CMS  vice-president  Susan  Buckley  tes- 
tified that  Dean  “did  a good  job  with  that 
intake  form.”  Fryksdale  conceded  that  CMS 
intake  directives  regarding  suicide  preven- 
tion were  routinely  ignored,  and  that  Dean’s 
[non]  performance  was  consistent  with  CMS 
standard  operating  practice  at  the  jail. 

Astonishingly,  CMS  social  worker 
Mollner  testified  it  was  his  practice  not  to 
review  a patient’s  medical  chart  before  in- 
terviewing him  so  he  would  have  a “fresh” 
outlook.  By  this  practice,  Mollner  conve- 
niently failed  to  read  Farver’s  extensive 
history  of  mental  health  problems,  psychiat- 
ric hospitalizations  and  suicide  attempts.  He 
stated  he  was  thus  unaware  Farver  had  told 
Nurse  Dean  “yes”  regarding  suicidal  im- 
pulses. As  late  as  October  11,  consulting 
CMS  psychiatrist  Dr.  Michael  Fernando 
noted  Farver’s  “suicidal  ideation”  and  con- 
cluded Farver  posed  a risk  of  suicide  but  like 
the  other  CMS  staff,  did  nothing  to  prevent 
suicide.  Two  days  later,  Farver  was  found 
hanged  at  1:00  p.m. 

After  noting  that  CMS,  as  a corporate 
entity,  was  acting  under  color  of  state  law  as 
a contractor  performing  the  public  function 
of  running  a jail,  the  Seventh  Circuit  found 
CMS  to  be  liable  the  same  as  a municipality, 
for  purposes  of  § 1983.  From  this  pathetic 
factual  record,  the  court  found  substantial 
“evidence  for  the  jury  to  conclude  that 
CMS’s  actual  practice  (as  opposed  to  its 
written  policy)  towards  the  treatment  of  men- 
tally ill  inmates  was  so  inadequate  that  CMS 
was  on  notice  at  the  time  Farver  was  incar- 
cerated that  there  was  a substantial  risk  that 
he  would  be  deprived  of  necessary  care  in 
violation  of  his  Eighth  Amendment  rights.” 
CMS’s  final  appellate  gasp  was  claim  that 
the  lack  of  any  record  of  past  suicides  at  Lake 
County  jail  insulated  them  from  the  allega- 
tion of  having  a defective  “custom  or 
practice”  was  snuffed  out  by  the  court: 
“CMS  does  not  get  one  free  suicide  pass.” 
[Editor ’s  Note:  this  also  does  not  appear  to 
be  true  in  that  PLN  previously  reported  a 
$1,350,000  jury  verdict  against  CMS  stem- 
ming from  the  suicide  of  another  prisoner  at 
the  same  jail  in  1998.] 

Accordingly,  the  Seventh  Circuit  upheld 
every  ruling  of  the  district  court  in  Farver’s 
favor  including  the  full  punitive  damages 
award.  Plaintiffs  were  represented  by  attorney 
David  Sleigh  of  Vermont.  See:  Woodward  u 
Correctional  Medical  Sendees  of  Illinois,  Inc., 
368  F.3d  917  (7th  Cir.  2004). 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  "If  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  'counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change. " 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 
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Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 
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Ferndale,  Ml.  48220 
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Exculpatory  Evidence  Must  be  Disclosed 
at  Prison  Disciplinary  Hearing 

by  David  M.  Reutter 


The  Seventh  Circuit  Court  of  Appeals 
has  held  that  a prisoner  is  entitled 
to  receive  exculpatory  evidence  in  a prison 
disciplinary  hearing  when  a liberty  interest 
is  implicated.  This  habeas  corpus  proceed- 
ing was  brought  by  Clyde  Piggie,  a prisoner 
at  Indiana’s  Maximum  Control  Facility.  Af- 
ter the  district  court  denied  the  petition, 
Piggie  appealed. 

Piggie  sought  relief  from  three  convic- 
tions of  insubordination  by  the  prison’s 
disciplinary  team.  On  two  consecutive  days, 
Piggie  refused  to  obey  an  order  by  defying 
an  order  to  cuff  up  and  return  his  food  tray. 
On  the  second  day,  Piggie  was  also  charged 
with  battery  for  pushing  a guard  during  a cell 
extraction.  Piggie  was  found  guilty  of  all 
charges.  A loss  of  telephone  and  recreation 
privileges  for  60  days  was  imposed  on  the 
two  refusing  to  obey  charges;  the  battery 
conviction  resulted  in  loss  of  180  days  good 
time  credits  and  demotion  in  his  good  time 
earning  class. 

The  district  court  held  the  loss  of  privi- 
leges did  not  implicate  a liberty  interest 
protected  by  due  process,  and  Piggie  received 
all  process  due  on  the  battery  charge.  On 
appeal,  Piggie  challenged  only  the  due  pro- 


cess violation  on  the  battery  conviction. 
The  Seventh  Circuit  held  Piggie  has  a lib- 
erty interest  in  earned-credit  time  and  his 
credit-earning  class,  and  therefore  was  en- 
titled to  due  process  before  either  could  be 
taken  away.  The  Court  then  turned  to 
Piggie’s  claims  that  he  was  denied  the  op- 
portunity to  call  a witness  and  view 
exculpatory  evidence. 

Piggie  requested  another  prisoner. 
Judge  Merriweather,  as  a witness.  Prison 
officials  say  Merriweather  refused  to  pro- 
vide testimony.  Piggie,  however,  presented 
an  affidavit  from  Merriweather  stating  he 
did  not  refuse  and  filled  out  the  proper  form 
to  provide  a statement.  The  Court  found 
the  issue  was  in  dispute.  Nonetheless,  the 
claim  was  properly  denied  because  Piggie 
failed  to  detail  what  Merriweather ’s  testi- 
mony would  have  been  or  how  it  would 
have  helped  his  defense. 

Piggie  further  argued  the  disciplinary 
team  erred  in  excluding  him  from  the  room 
when  they  viewed  a videotape  of  the  alleged 
battery,  which  precluded  him  from  present- 
ing evidence  favorable  to  his  defense. 

The  Court  held  the  rule  of  Brady  v. 
Maryland,  83  S.  Ct.  1194  (1963),  requir- 


As  we  close  the  year  I would  like  to 
•emind  readers  of  our  matching 
grant  fundraiser  where  donations  will  be 
matched,  dollar  for  dollar  from  non  prison- 
ers, and  two  dollars  for  every  dollar  donated 


Politics  of  Heroin: 
CIA  Complicity  in  the 
Global  Orug  Trade 


$32.95 

734  pages 
softcover 


First  published  in  1972,  this  classic 
by  Alfred  W.  McCoy  was  extensively 
revised  by  the  author  in  2003  with 
See  page  46  for  over  10o  pages  of  new  information! 
ordering  info 

The  first  book  to  prove  CIA  and  U.S.  government  complicity  in  global 
drug  trafficking.  Details  the  mechanics  of  drug  trafficking  in  Asia, 
Europe,  the  Middle  East,  and  South  and  Central  America.  New  chapters 
detail  U.S.  involvement  in  the  narcotics  trade  in  Afghanistan  and  Pakistan 
before  and  after  the  fall  of  the  Taliban,  and  how  U.S.  drug  policy  in  Cen- 
tral America  and  Colombia  has  increased  the  global  supply  of  illicit  drugs. 


From  The  Editor 

by  Paul  Wright 

from  prisoners.  The  maximum  amount  be- 
ing donated  is  $25,000.00.  As  of  the  first  of 
December,  we  have  raised  $5,863.76,  for  a 
matching  grant  total  of  $8,477.52.  The  pe- 
riod to  raise  the  full  grant  amount  ends  on 
January  15,  2005.  If  you 
have  not  yet  donated, 
please  do  so  now. 

To  encourage  dona- 
tions we  are  offering  free 
books  to  show  our  appre- 
ciation. The  list  of  titles 
available  is  on  page  43. 
The  book  premiums  can 
be  sent  to  other  people  as 
gifts  in  the  event  the  do- 
nor is  not  interested  in  the 
titles  being  offered.  All 
donations  to  PLN  are  tax 
deductible  to  those  who 
pay  taxes. 

Still  looking  for  the 
perfect  holiday  gift? 


ing  the  disclosure  of  material  exculpatory  evi- 
dence, applied  to  prison  disciplinary  hearings. 
The  purpose  of  applying  this  rule  it  twofold:  to 
ensure  the  disciplinary  board  considers  all  of 
the  evidence  relevant  to  guilt  or  innocence  and 
to  enable  the  prisoner  to  present  the  best  de- 
fense. Accordingly,  a prisoner  is  entitled  to 
disclosure  of  material,  exculpatory  evidence  in 
prison  disciplinary  hearings  unless  such  disclo- 
sure would  unduly  threaten  prison  concerns. 

Prison  officials  argued  that  having  a pris- 
oner excluded  from  the  room  while  the 
videotape  is  consistent  with  its  procedure  to 
keep  security  tapes  confidential.  The  Court 
said  it  does  not  approve  of  a blanket  ban,  and 
the  state  must  advance  a security  reason  for 
withholding  the  tape.  Moreover,  here,  the  dis- 
closure of  the  tape  would  not  reveal  the 
location  of  security  cameras  because  Piggie 
knew  he  was  being  videotaped  by  a guard 
carrying  a handheld  camera. 

On  remand,  the  district  court  must  deter- 
mine if  a valid  security  reason  exists  for  failing 
to  disclose  the  tape.  If  not,  did  the  tape  con- 
tain exculpatory  evidence?  If  so,  was  the  error 
harmless?  The  matter  was  affirmed  in  part 
and  reversed  in  part.  See:  Piggie  v.  Cotton, 
344  F.3d  674  (7th  Cir.  2003).[P 


Consider  a gift  subscription  to  PLN  or  the 
books  PLN  distributes.  You  can  help  support 
PLN  and  also  raise  awareness  around  crimi- 
nal justice  issues  at  the  same  time.  With  our 
Subscription  Madness  campaign  we  pass  on 
the  savings  of  doing  mass  sample  mailings  to 
enable  readers  to  give  gift  subscriptions  of 
PLN  to  opinion  makers,  legislators,  activists, 
libraries,  friends  and  family  members  who  will 
benefit  from  our  news  coverage. 

Seattle  real  estate  agent  Michael  Gross 
has  generously  offered  to  donate  half  of  his 
real  estate  agent  commission  to  PLN  to  any- 
one who  uses  his  services  buying  or  selling  a 
house  in  the  Seattle  area.  Our  classified  ad 
section  has  Michael’s  contact  information. 
Please  mention  PLN  when  responding  to  his 
ad  as  well  as  all  advertisers  as  it  lets  them 
know  that  their  ads  in  PLN  get  results. 

Everyone  at  PLN  would  like  to  wish  our 
readers  and  supporters  a happy  holiday  sea- 
son and  best  wishes  for  a new  year  of  greater 
struggle. jpj 
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Wisconsin  County  Settles  Negligent  Death  Claim  For  $1.2  Million 


On  July  24,  2003,  Milwaukee 
County,  Wisconsin,  agreed  to  pay 
$1.2  million  to  settle  a claim  arising  from  a 
man’s  death  in  the  county  jail. 

The  deceased,  former  president  of  the 
University  of  Wisconsin  Board  of  Regents, 
Paul  Schilling,  was  apparently  arrested 
around  noon  on  July  22,  1999,  by  the  Dane 
County  sheriff’s  department  on  an  outstand- 
ing warrant  for  driving  while  intoxicated.  At 
the  jail  someone  in  the  medical  department 
diagnosed  Schilling,  51,  as  having  a blood- 
alcohol  level  of  .06  (not  legally  drunk)  and  an 
extremely  high  blood  sugar  level  resulting 
from  diabetes.  Schilling  had  also  been  a law- 
yer and  judge  but,  suffering  from  alcoholism, 
he  had  become  unemployed,  homeless  and 
divorced  at  the  time  of  his  arrest. 

Schilling  apparently  had  his  diabetes 
medication  on  him  when  he  was  arrested,  but 
the  medicine  was  not  given  to  him  at  the 
Dane  County  Jail  nor  was  it  sent  with  him 
when  he  was  transferred  to  the  Milwaukee 
County  Jail  a few  hours  later.  It  was  further 
alleged  that  the  Milwaukee  County  Jail  was 
not  told  about  Schilling’s  low  blood  alcohol 
level  or  his  high  blood  sugar  level. 


When  Schilling  arrived  at  the  Milwau- 
kee County  Jail,  jailers  and  medical 
personnel  there  simply  assumed  he  was 
drunk  and  placed  him  in  a holding  cell.  That 
evening,  two  deputies  noticed  that  Schilling 
was  unable  to  speak  clearly  when  questioned, 
but  they,  too,  assumed  he  was  drunk  and  did 
nothing.  Sometime  early  the  following  morn- 
ing Schilling  apparently  slumped  over  the 
toilet  in  a position  that  resulted  in  his  death 
from  asphyxia.  He  was  discovered  at  ap- 
proximately 5:30  a.m.  on  July  23.  According 
to  the  Milwaukee  County  Medical  Examiner, 
Schilling  technically  died  from  “alcoholic 
ketoacidosis.’’  This  is  a state  similar  to  star- 
vation and  is  due  to  the  combined  effects  of 
chronic  alcohol  consumption  and  poor  nu- 
trition 

Plaintiffs,  Schilling’s  two  adult  children 
and  his  estate  (and  possibly  four  other  fam- 
ily members),  sued  Dane  County  and 
Milwaukee  County  under  state  and  federal 
law.  The  plaintiffs  alleged  that  if  Dane 
County  had  transferred  Schilling’s  medi- 
cine with  him  or  apprised  Milwaukee 
County  of  his  condition,  or  if  Milwaukee 
County  had  provided  Schilling  even  mini- 


mal medical  attention,  his  death  could  have 
been  averted. 

Under  Wisconsin  law,  the  plaintiffs’  state 
law  claims  against  municipalities  were  sub- 
ject to  a $50,000  cap  on  damages,  but 
plaintiffs  had  also  sought  punitive  damages 
in  their  federal  claim. 

For  its  part,  Milwaukee  County  eventu- 
ally agreed  settle  the  claim  against  it  for  $1.2 
million.  The  suit  was  apparently  dropped 
against  Dane  County  in  order  to  conclude  the 
lawsuit.  It  was  unclear  whether  Dane  County 
paid  additional  money  to  the  plaintiffs. 

Of  note,  this  case  apparently  resulted  in 
procedural  changes  in  the  Milwaukee  County 
Jail  and  the  enactment  of  a state  law  requir- 
ing jails  and  prisons  to  exchange  medical 
information  about  prisoners  when  they  are 
transferred. 

Plaintiffs  were  represented  by  Patrick 
Dunphy  of  the  Brookfield,  Wisconsin  law 
firm  Cannon  & Dunphy.  See:  Schilling  v. 
Milwaukee  County,  Milwaukee  County  Cir- 
cuit Court,  Case  Number  OOC  540.  jP| 

Source:  Wisconsin  Jury  Verdicts,  Milwaukee 
Journal  Sentinel 
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The  Pro  Se  Complaint 

The  last  column  in  the  September, 
2004,  issue  of  PLN  discussed  “Pro- 
ceeding In  Forma  Pauperis.”2  That  article 
explains  that  a prisoner  is  usually  required 
to  pay  a partial  filing  fee  before  the  com- 
plaint will  be  filed  by  the  federal  court  clerk. 
The  federal  court  will  establish  a payment 
schedule,  which  prison  officials  will  remove 
from  your  prison  account,  and  mail  it  to 
court.  This  issue  will  discuss  what  the  pro 
se  complaint  should  contain. 

Introduction 

When  drafting  a complaint,  remember 
that  judges  know  what  the  law  is  and  you 
should  not  provide  case  citations  in  the  com- 
plaint. Judges,  and  their  clerks,  are  interested 
in  hearing  facts  from  you  that  will  support 
the  violations  you  are  claiming. 

Requirements  of  a Complaint 

A civil  lawsuit  starts  with  a complaint.3 
The  main  object  of  a complaint  is  to  state  a 
claim  against  each  defendant.  This  means 
the  complaint  should  allege  facts  that,  if  you 
can  prove  them,  will  establish  the  defendant 
violated  your  legal  rights. 

A federal  court  complaint  should  be 
separated  into  numbered  paragraphs.  Each 
paragraph  should  be  short  and  should  be  lim- 
ited to  “a  single  set  of  circumstances”  - 
usually  meaning  facts  relating  to  the  action 
taken  by  a party,  whether  plaintiff  or  defen- 
dant. A civil  complaint  should  contain  the 
following  specific  information: 

(1)  A short  and  plain  statement  of  the 
basis  of  the  court’s  jurisdiction.4  This  sec- 
tion should  have  the  heading  “Jurisdiction’ 
so  the  court  can  find  it  easily. 

(2)  The  name  and  address  of  the  plain- 

tiff, usually  you,  and  where  you  are 

incarcerated,  along  with  the  same  informa- 

tion for  any  additional  plaintiffs.  This 

section  and  the  next  one  should  be  headed 

“Parties.” 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


Pro  Se  Tips  and  Tactics 

by  Daniel  Manville1 

(3)  The  name  of  each  defendant  and 
his  official  position  and  duties,  with  citation 
to  any  statutes,  rules  or  policy  directives  ex- 
plaining those  duties.  If  you  don’t  know  the 
identities  of  some  defendant,  you  will  have 
to  list  them  as  “John  Doe”  defendants  and 
amend  the  complaint  to  add  their  identities 
later.5 

(4)  A short  and  plain  statement  explain- 
ing how  you  have  exhausted  the  prison 
grievance  system.6  You  should  attach  a copy 
of  the  exhausted  grievance  to  the  complaint.7 
This  section  should  be  entitled  “Exhaustion 
of  Administrative  Remedies.” 

(5)  A “short  and  plain  statement  of  the 
claim  showing  that  the  pleader  is  entitled  to 
relief’8  - i.e.  your  factual  allegations,  usu- 
ally in  chronological  order,  showing  that 
your  legal  rights  have  been  violated  and  how 
each  named  defendant  is  connected  to  those 
legal  violations.  This  section  should  be 
headed  “Facts.” 

(6)  A separate  paragraph  or  paragraphs 
stating  which  of  your  legal  rights  were  vio- 
lated. This  section  should  be  headed 
“Claims”  or  “Causes  of  Action.” 

(7)  The  final  section  is  called  “Relief 
Requsted.”  This  section  should  contain  a de- 
mand for  the  relief  to  which  you  are  entitled, 
such  as  damages  and  injunction,  or  both. 
You  may  demand  more  than  one  kind  of  re- 
lief.9 


Standardized  Form  Complaint 

Some  federal  district  courts  require  pro 
se  litigants  to  use  a standardized  form  com- 
plaint provided  by  the  court.  The  form  will 
generally  call  for  the  same  information  as  in 
the  preceding  list,  plus  additional  items  such 
as  information  on  lawsuits  you  have  previ- 
ously filed  and  whether  you  have  exhausted 
administrative  remedies. 

Some  courts  have  adopted  their  own 
forms.  In  the  Southern  District  of  New  York 
federal  courts,  prisoners  who  send  a com- 
plaint to  the  court  receive  a package  of  forms 
to  fill  out  from  the  Pro  Se  Clerk’s  office.  The 
case  is  not  considered  filed  until  those  forms 
are  completed  and  returned. 

Make  sure  you  know  what  the  federal 
court  in  which  you  are  filing  the  complaint 
requires. 


Facts  Alleged  in  Complaint 

The  facts  alleged  in  the  complaint  must 
support  each  element  of  the  claim  you  are 
asserting.  For  example,  any  complaint  un- 
der 42  U.S.C.  § 1983,  the  most  frequently 
used  civil  rights  statute,  must  contain  facts 
showing  that  (a)  you  were  denied  a right  pro- 
tected by  federal  law,  and  (b)  this  was  done 
by  persons  acting  under  color  of  state  law. 
Particular  legal  claims  have  additional  ele- 
ments; for  example,  to  establish  a violation 
of  your  Eighth  Amendment  medical  care 
right,  you  must  show  (a)  that  you  had  a seri- 
ous medical  need,  and  (b)  the  defendants 
acted  with  deliberate  indifference  toward  it. 

There  may  be  other  requirements  de- 
pending on  the  kind  of  case  you  are  bringing 
and  the  court  you  are  in.  For  example,  in 
federal  court  you  are  required  to  exhaust  ad- 
ministrative remedies  prior  to  bringing  a civil 
rights  lawsuit.  Many  state  courts  require  ex- 
haustion of  prison  grievance  systems  and/or 
the  filing  of  a notice  of  claim  before  bringing 
suit.  These  courts  may  also  require  that  your 
complaint  set  out  the  facts  establishing  that  you 
have  done  this.10  There  are  also  a few  other 
items  that  must  be  specifically  pled  in  federal 
court  complaints,11  but  most  of  them  have  little 
application  to  prisoners’  cases. 

Notice  versus  Specificity  Pleadings 

There  is  some  dispute  over  how  specific 
and  detailed  a pro  se  civil  rights  complaint 
must  be.  Federal  court  complaints  generally 
need  only  give  “fair  notice  of  what  the 
plaintiff’s  claim  is  and  the  grounds  upon 
which  it  rests,”12  and  courts  generally  hold 
pro  se  complaints  to  less  stringent  standards 
than  formal  pleadings  drafted  by  lawyers.13 
Even  though  there  is  no  “heightened  plead- 
ing” or  “heightened  specificity”  requirement, 
“[cjomplaints  based  on  civil  rights  statutes 
must  do  more  than  state  simple  conclusions; 
they  must  at  least  outline  the  facts  constitut- 
ing the  alleged  violation.”14  This  requirement 
is  satisfied  if  “the  complaint ...  at  least  sets 
forth  minimal  facts  as  to  who  did  what  to 
whom,  when,  where,  and  why — although 
why,  when  why  means  the  actor’s  state  of 
mind,  can  be  averred  generally”15  or  if  “the 
plaintiff  tell[s]  his  story,  relating  the  perti- 
nent information  that  is  already  in  his 
possession.”16 

Here  is  an  example  of  a “simple  con- 
clusion”: 
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Defendant  Hoffman  retaliated  against 
me. 

Now  here  are  allegations  that  “outline 
the  facts”: 

( 1 ) Defendant  Hoffman  came  to  my  cell. 

(2)  Defendant  Hoffman  told  me  that 
since  I like  filing  lawsuits  against  officers 
he  was  going  to  place  me  in  segregation  for 
a long,  long  time. 

(3)  Defendant  Hoffman  then  told  me 
that  he  was  writing  a misconduct  against  me 
for  threatening  to  stab  him  the  next  time  I 
was  out  of  my  cell. 

(4)  Defendant  Hoffman  then  wrote  a 
misconduct  claiming  that  I had  threatened 
his  life. 

(5)  I was  found  guilty  of  the  threaten- 
ing behavior  misconduct. 

(6)  As  a result  of  Defendant  Hoffman 
writing  the  false  misconduct,  I spent  two 
years  in  segregation  until  the  misconduct  was 
set  aside. 

(7)  As  a result  of  the  writing  of  this  false 
misconduct,  I lost  my  prison  job;  I was  denied 
parole;  I could  only  have  non-contact  visita- 
tion instead  of  contact  visiting;  I was  removed 
from  prison  programs  it  was  recommended  I 
complete  prior  to  being  paroled. 

(8)  My  First  Amendment  right  to  peti- 

tion the  courts  was  violated  by  the  filing  of 

this  false  misconduct  by  defendant  Hoffman. 

Alleging  More  than  One  Claim 

Rule  18(a),  Fed.R.Civ.R,  sets  no  limi- 
tation on  the  number  and  kind  of  claims  you 
can  bring  in  a single  case  against  a particu- 
lar defendant.  You  are  not  required  to  bring 

all  your  claims  against  one  defendant  at  the 

same  time  unless  they  arise  out  of  the  same 
factual  situation.  If  they  do  arise  from  the 

same  facts,  and  you  fail  to  bring  them  all  at 
the  same  time,  you  may  not  be  permitted  to 
raise  the  other  claims  later.8 * * * * * * * * 17 

Conclusion 

You  have  a better  change  of  surviving 
defendant’s  motion  to  dismiss  your  lawsuit 
if  you  will  take  the  time  and  only  state  facts 
in  the  complaint  and  not  conclusory  state- 
ments, as  discussed  above. 


Next  Articles 

The  next  article  will  discuss  the  Prison 
Litigation  Reform  Act  requirement  of  ex- 
haustion of  administrative  remedies  and  the 
article  after  that  will  discuss  the  three-strikes 
provision  of  the  PLRA. 

Notes 

1 This  article  is  authored  by  Daniel  E. 
Manville.  He  is  the  author  and  publisher  of  the 
recently  released  Disciplinary  Self-Help  Litiga- 
tion Manual  and  is  presently  working  on  a rewrite 
of  the  Prisoners’  Self-Help  Litigation  Manual 
with  John  Boston.  Mr.  Manville  is  presently  an 
Adjunct  Professor  and  Staff  Attorney  for  Wayne 
State  University  Law  School  Civil  Rights  Clinic, 
Detroit,  Michigan. 

2 See  Prison  Legal  News  Vol.  15,  No.  9. 

3 This  document  is  called  a “petition”  in  fed- 
eral habeas  corpus  and  post-conviction 
proceedings  and  in  some  state  court  proceedings. 
In  some  state  proceedings  it  is  called  a “claim.” 

4 Rule  8(a),  Fed.R.Civ.P.  Prisoners  alleging 
constitutional  or  other  federal  law  violations  should 
cite  28  U.S.C.  § 1331(a),  the  general  federal  ques- 
tion jurisdiction  statute.  If  your  suit  is  based  on 
diversity  of  citizenship,  cite  28  U.S.C.  § 1332(a)(1). 

5 For  cases  discussing  the  use  of  John  Doe 
defendants,  see  Davis  v.  Kelly,  160  F.3d  917, 921 
(2nd  1998)  and  cases  cited;  Soto  v.  Brooklyn  Cor- 
rectional Facility,  80  F.3d  34,  37  (2nd  Cir.  1996); 
Estate  of  Rosenberg  by  Rosenberg  v.  Crandell, 
56  F.3d  35,  37  (8th  Cir.  1995);  Graham  v.  Jones, 
709  F.Supp.  969,  974  (D.Ore.  1989);  East  u City 
of  Chicago,  719  F.Supp.  683, 686  (N.D.  111.  1989) 
and  cases  cited. 

6 A later  article  will  discuss  the  requirement 
of  exhausting  the  prison  grievance  process. 

7 Some  courts  require  the  complaint  to  con- 
tain a statement  stating  what  steps  were  taken  to 
exhaust  and  to  attached  supporting  documents, 
see,  e.g.,  Knuckles  El  v.  Toombs,  215  F.3d  640, 
642  (6th  Cir.  2000)  (prisoner  must  allege  that  all 
available  administrative  remedies  have  been  ex- 
hausted and  should  attach  documentation  to  the 
complaint  indicating  the  administrative  disposi- 
tion of  any  grievances  that  have  been  filed),  while 
others  courts  do  not  require  any  statement  show- 
ing exhaustion  but  places  the  burden  upon  the 
defendant  to  raise  failure  to  exhaust  as  an  affir- 
mative defense,  see,  e.g.,  Casanova  v.  Dubois, 
304  F.3d  75  (lsl  Cir.  2002)  (failure  to  exhaust 
remedies  pursuant  to  PLRA  is  an  affirmative  de- 
fense that  is  to  be  raised  by  defendants). 

8 Rule  8(a),  Fed.R.Civ.P. 

9 Rule  8(a),  Fed.R.Civ.P.  You  may  request 
nominal,  compensatory  and/or  punitive  damages. 
These  different  types  of  damages  are  discussed 
in  a later  article. 


10  See,  e.g.,  Retzlajfv.  Texas  Dept,  of  Crimi- 
nal Justice,  94  S.W.3d  650,  653  (Tex.App.  2002) 
(“claim  has  no  arguable  basis  in  law  if  a prisoner 
has  failed  to  exhaust  his  administrative  remedies”); 
Casteel  v.  McCaughtry,  168  Wis.2d  758,  484 
N.W.2d  579,  585  (Wis.App.  1992)  (exhaustion  of 
administrative  remedies  and  compliance  with  a 
notice  of  claim  requirement  must  be  pled  in  the 
complaint),  aff’d  in  part  and  rev  ’d  in  pail  on  other- 
grounds,  176  Wis.2d  571d,  500  N.W.2d  277 
(Wis.),  cert,  denied,  114  S.Ct.  327  (1993). 

11  See  Rule  9,  Fed.R.Civ.P. 

12  See,  Swierkiewicz  v.  Sorema,  534  U.S. 
506,  512,  122  S.Ct.  992  (2002)  (complaint  must 
‘“give  the  defendant  fair  notice  of  what  the 
plaintiff’s  claim  is  and  the  grounds  upon  which 
it  rests””  (quoting  Conley  v.  Gibson,  355  U.S. 
41,  47,  78  S.Ct.  99  (1957)).  See  also  Billman  v. 
Indiana  Department  ofCorr.,  56  F.3d  785,  789- 
90  (7th  Cir.  1995)  (Posner,  C.J.)  (“The  peculiar 
perversity  of  imposing  heightened  pleading  stan- 
dards in  prisoner  cases  ...  is  that  it  is  far  more 
difficult  for  a prisoner  to  write  a detailed  com- 
plaint than  for  a free  person  to  do  so,  and  again 
this  is  not  because  the  prisoner  does  not  know 
the  law  but  because  he  is  not  able  to  investigate 
before  filing  suit.”). 

13  Hughes  v.  Rowe,  449  U.S.  5,  9,  101  S.Ct. 
173  (1980),  citing  Haines  v.  Kerner,  404  U.S. 
519,  520-21,  92  S.Ct.  594  (1972)  (per  curiam) 
( pro  se  complaints  are  entitled  to  liberal  construc- 
tion). 

14  Fisher  v.  Flynn,  598  F.2d  663,  665  (1st 
Cir.  1979);  accord,  Johnson  v.  Williams,  768 
F.Supp.  1161,  1165  (E.D.  Va.  1991)  (claim  of 
“inadequate”  food  was  conclusory);  Smith  v. 
Meachum,  764  F.Supp.  260, 261  (D.  Conn.  1991) 
(claims  of  “denial  of  proper  health  and  safety 
care”  and  “racial  prejudice”  unsupported  by  fac- 
tual allegations  were  conclusory);  see  also 
Jackson  v.  City  of  Beaumont  Police  Dept.,  958 
F.2d  616,  620-21  (5th  Cir.  1992)  (allegation  that 
plaintiff  was  beaten  “without  justification”  and 
“in  bad  faith”  were  too  conclusory  to  overcome 
qualified  immunity  defense). 

15  Educadores  Puertorriquenos  en  Accion 
v.  Hernandez,  367  F.3d  61,  68  (Ist  Cir.  2004). 

16  Hunter  v.  District  of  Columbia,  943  F.2d 
69,  76  (D.C.  Cir.  1991). 

17  This  is  because  of  the  rule  of  res  judicata. 
See  Migra  v.  Warren  City  School  Dist.  Bd.  of 
Education,  565  U.S.  75,  104  S.Ct.  892  (1984); 
Landrigan  v.  City  of  Warwick,  628  F.2d  736,  740 
(1st  Cir.  1980)  (plaintiff  who  recovered  damages 
for  assault  and  battery  could  not  later  bring  a 
claim  for  civil  rights  violations  against  the  same 
officer  based  on  the  same  incident). 
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California  Prisons’  Joint- Venture  Program 
Under  Statewide  Court  Injunction 

by  John  E.  Dannenberg 


On  February  17,  2004,  the  Supe- 
rior Court  of  San  Diego  County  en- 
tered a two-year  injunction  against  the  State 
of  California  and  its  state  prison  Joint  Ven- 
ture prison-labor  contractors,  requiring 
compliance  with  the  California  Labor  Code 
as  to  employer  record-keeping  and  payroll 
data,  as  well  as  to  the  comparable  wage  pro- 
visions of  California  Penal  Code  (PC)  § 
2717.8.  The  California  Department  of  Cor- 
rections (CDC)  was  ordered  to  amend  its 
administrative  regulations  (California  Code 
of  Regulations,  Title  15)  and  operations 
manual  (DOM)  to  comport  with  the  wage- 
related  provisions  of  Proposition  139,  the 
voter  Initiative  Act  that  authorized  the  Joint 
Venture  program.  Back  wages  from  under- 
payment were  also  ordered. 

The  Joint  Venture  program  authorizing 
private  contractors  to  set  up  businesses  that 
employ  prisoners  on  state  prison  grounds 
was  enacted  by  California  voters  in  1990  as 
a “win-win”  concept  that  would  provide 
contractors  with  lower  operating  costs  while 
giving  prisoners  a chance  to  gain  work  eth- 
ics, skills  and  real-world  wages  during  their 
sentences.  Prisoners’  wages  are  to  be  par- 
celed out  in  equal  portions  that  offset  their 
incarceration  costs  and  that  are  paid  into 
victim  restitution  funds,  paid  into  their 
prison  trust  accounts,  paid  to  support  their 
families,  and  put  into  untouchable  savings 
accounts.  But  this  program,  which  became 
a national  model,  has  withered  to  less  than 
half  its  size  of  several  years  ago,  and  is  to- 
day a shambles.  As  of  July,  2004,  only  150 
of  California’s  163,000  prisoners,  at  six  of 
the  thirty-three  prisons,  participate. 

Blame  for  the  program’s  poor  perfor- 
mance ranges  from  a declining  economy,  to 
a dearth  of  available  space  on  prison  grounds 
to  house  such  ventures,  to  competition  from 
more  business-friendly  states  and  neglect  by 
top  state  officials.  Although  the  claimed  15% 
recidivism  rate  of  Joint  Venture  parolees  is 
a great  improvement  over  the  60%  overall 
rate  for  CDC  parolees,  operating  problems 
have  overtaken  visible  benefits. 

One  contractor,  CMT  Blues,  made  T- 
shirts  for  No  Fear  and  other  hip  brands. 
Today  it  is  seeking  $7  million  in  damages 
against  CDC,  accusing  it  of  destroying  the 
company  through  misguided  promises  of 
cheap  prison  labor.  CMT  Blues,  operating 
at  San  Diego’s  R.J.  Donovan  State  Prison, 


was  becoming  a multi-million  dollar  busi- 
ness, when  trouble  struck.  A “sweetheart” 
provision  in  their  CDC  contract  permitted 
prisoner  trainees  to  work  without  wages  as 
long  as  they  did  not  produce  products  for 
sale.  The  California  labor  commissioner  dis- 
approved this  practice  and  ordered  back 
wage  payments.  (See:  Vasquez  v.  State  of 
California,  105  Cal.App.4th  849  (2003); 
PLN,  Oct.  '03,  p.26.)  The  CDC  Joint  Ven- 
ture program  chief,  Jessica  Blonien,  said 
CDC  followed  federal  rules  for  such  pro- 
grams assuming  incorrectly  that  state  labor 
laws  did  not  apply. 

Then  prisoner  workers  alleged  that  they 
were  required  to  sew  “Made  in  U.S.A.”  la- 
bels into  shirts  imported  from  Honduras. 
Those  prisoners  were  placed  in  solitary  con- 
finement. The  publicity  surrounding  this 
event  brought  in  the  textile  workers  union 
(Union  of  Needletrades,  Industrial  & Tex- 
tile Employees,  AFL-CIO)  to  sue  CMT 
Blues  and  CDC.  (See:  Irvin  v.  Ratelle,  San 
Diego  Superior  Court  Case  No.  GIC- 
740832;  PLN , Dec.  2002,  p.  16.)  On  the  first 
day  of  the  trial  in  2002,  Superior  Court 
Judge  William  C.  Pate  ordered  CMT  Blues 
to  pay  back  wages  of  $840,000  plus  attor- 
ney fees  of  $500,000.  CMT  Blues  shut 
down  its  Donovan  operation  and  counter- 
sued  for  $7  million. 

The  prisoners  and  textile  workers  union 
formed  an  alliance,  seeking  an  injunction 
to  enforce  state  labor  laws  against  CMT 
Blues  and  other  Joint  Venture  operators. 
CDC  acceded  to  the  February  injunction 
placing  the  entire  Joint  Venture  program 
under  Judge  Pate’s  supervision  for  two 
years.  It  is  believed  that  other  Joint  Venture 
contractors,  in  violation  of  PC  § 2717.8, 
may  owe  their  prison  laborers  back  wages 
of  millions  of  dollars  from  underpayment. 

The  injunction  provides  for  the  devel- 
opment of  Wage  Plans  and  Duty  Statements. 
These  must  be  similar  to  those  of  the  em- 
ployers’ outside  factories  or  be  based  upon 
similar  work  in  the  locale  of  the  prison,  tak- 
ing into  account  seniority,  work 
performance  and  skill  levels.  Wage  scales 
shall  comport  with  PC  § 2717.8.  Wage 
record-keeping  shall  be  instigated,  and  must 
comply  with  standards  of  the  California 
Labor  Code  and  the  Industrial  Welfare  Com- 
mission. Payroll  data  must  be  provided  to 
the  defendants’  counsel  every  90  days. 


CDC  must  amend  its  DOM  and  Title 
15  administrative  regulations  to  include 
compliance  with  the  requirements  of  Propo- 
sition 139.  All  Joint  Venture  prison  workers 
shall  be  notified  of  their  rights  under  the  in- 
junction. Alleged  reprisals  for  filing  of 
prisoner  grievances  are  to  be  immediately 
investigated.  All  Joint  Venture  employers 
shall  post  a bond  in  the  amount  of  two 
months  wages.  Joint  Venture  employers 
Western  Mfg.  and  Pub  Brewery  are  ex- 
pressly ordered  to  review  past  wage 
payments  and  to  correct  any  underpayments. 
Attorney  fees  shall  be  ordered  by  the  court. 
(Plaintiffs  are  represented  by  Thomas 
Clifton  and  Colin  Munro  of  Walnut  Creek, 
California.) 

But  on  August  19,  2004,  an  angry  Judge 
Pate  gave  a scathing  six-month  review  of 
the  failure  of  CDC  and  its  Joint  Venture  con- 
tractors to  obey  the  injunction.  The  court 
noted  that  Western  Manufacturing  was  still 
paying  only  the  minimum  wage  of  $6.75  per 
hour,  versus  the  median  prevailing  wage  of 
between  $8.37  and  $13.55.  Moreover,  West- 
ern had  fired  six  prisoners  at  its  operation  at 
Calipatria  State  Prison  which  the  court  con- 
cluded was  retaliatory  for  filing  wage 
grievances.  Additionally,  CDC  had  failed  to 
amend  its  regulations.  The  judge  ordered  the 
parties,  along  with  officials  of  the  state  Di- 
vision of  Labor  Standards  Enforcement,  to 
report  back  in  two  weeks.  He  is  considering 
appointing  a Special  Master  to  oversee  the 
program. 

Notwithstanding  the  program’s 
troubles,  many  prisoners  have  benefited 
from  their  Joint  Venture  experience.  Youth 
and  Adult  Corrections  Secretary  Roderick 
Q.  Hickman  lauds  the  program  as 
“provid[ing]  parolees  with  a means  of  suc- 
cess in  the  community.”  Hickman  did  not 
indicate  how  much  state  money  was  spent 
subsidizing  the  program.  PLN  has  previ- 
ously reported  that  prison  industries 
typically  depend  on  government  subsidies 
to  survive.  But  Bob  Marinaccio,  executive 
director  of  the  Crime  Victims  Fund  near  San 
Diego,  lamented  that  Joint  Venture  used  to 
provide  them  $100,000  per  year  enough  to 
help  600  to  700  victims.  Today  it  generates 
only  about  one  third  of  that,  due  to  the 
program’s  slowdown. 

Source:  Sacramento  Bee. 
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New  York  Prisoner  Informant  Awarded  $7.65 
Million  In  Failure-To-Protect  Suit 

by  Michael  Rigby 


On  May  3,  2004,  a federal  jury  in 
Manhattan  awarded  $7.65  million 
to  a New  York  prisoner  who  was  nearly  killed 
when  another  prisoner  attacked  him  with  a 
razor. 

The  plaintiff  had  alleged  in  his  civil 
rights  lawsuit  that  prison  officials  ignored 
requests  to  segregate  him  despite  warnings 
that  he  had  been  targeted  by  a street  gang  for 
assisting  prosecutors. 

Paul  Kerson,  the  plaintiff’s  attorney, 
asked  that  his  client  not  be  identified  because 
prison  officials  had  still  not  segregated  him, 
though  he  had  been  moved  to  another  prison. 

The  case  began  in  1996  when  the  plain- 
tiff was  at  Rikers  Island  serving  a 2-4  year 
sentence.  While  there,  the  plaintiff  informed 
prison  authorities  that  the  leader  of  a street  gang 
planned  to  commit  a murder.  Prosecutors  in 
the  case  rewarded  the  plaintiff  by  recommend- 
ing that  his  sentence  be  reduced  to  64  days. 

Two  years  later  the  plaintiff  was  again 
convicted — this  time  for  attempted  murder — 
and  sentenced  to  20  years.  Because  of  his  prior 
cooperation  with  prosecutors,  the  sentencing 
judge  and  the  plaintiff’s  defense  lawyer,  Jo- 
seph Miller,  wrote  letters  warning  the 
Department  of  Correctional  Services  that  his 
life  could  be  in  danger.  The  plaintiff  also  noti- 
fied prison  officials  of  his  need  for  protection. 

But  prison  officials  ignored  the  warnings. 
When  the  plaintiff  arrived  at  Sing  Sing  he  was 
placed  in  the  general  population.  There  he 
managed  to  buy  his  safety — for  a time.  When 
he  could  no  longer  afford  to  pay  for  protec- 
tion, another  prisoner  attacked  him  with  a 
razor,  slashing  his  face  and  back.  According 
to  Kerson,  his  client  nearly  bled  to  death. 

The  plaintiff  sued  Glenn  Goord,  the  cor- 
rectional services  commissioner,  and  William 
Connolly,  the  deputy  superintendent  for  se- 
curity, in  their  individual  capacities  for 
ignoring  requests  to  segregate  him. 

After  a weeklong  trial,  the  jury  found 
that  Goord  and  Connolly  were  negligent  in 
protecting  the  plaintiff  from  harm  and  that 
they  had  conspired  to  violate  his  constitu- 
tional rights.  The  jury  assessed  punitive 
damages  of  $5  million  against  Goord  and 
$2.5  million  against  Connolly,  and  compen- 
satory damages  of  $100,000  against  Goord 
and  $50,000  against  Connolly,  for  a total 
award  of  $7.65  million. 

Even  though  they  were  sued  in  their  in- 
dividual capacities,  the  defendants  will  be 


indemnified  by  the  state  if  the  verdict  is  up- 
held on  appeal. 

One  issue  that  must  still  be  addressed, 
said  Kerson,  is  the  “Son  of  Sam”  Law.  Origi- 
nally designed  to  prevent  prisoners  from 
profiting  from  their  crimes,  the  law  in  its  cur- 
rent incarnation  allows  victims  or  their 
families  to  recover  monetary  damages  re- 
gardless of  the  accused’s  source  of  wealth. 
Kerson  said  he  does  not  think  the  law  will 
preclude  his  client  from  keeping  his  award 
because  in  this  instance,  he  too  “is  the  vic- 
tim of  a crime.” 

Fighting  for  prisoners  who  have  been 
assaulted  where  a change  in  policy  could 
have  prevented  the  attacks  has  become  a cru- 
sade for  Kerson.  While  working  as  a Queens 
defense  lawyer  from  1982  until  1996, 
Kerson  says  he  became  angry  at  the  level  of 
violence  in  New  York  prisons.  Since  then, 
Kerson  has  filed  37  lawsuits  on  behalf  of 
prisoners  who  have  suffered  from  prevent- 
able assaults.  Most  of  those  cases,  notes 
Kerson,  were  dismissed  because  the  victims 
had  not  met  exhaustion  requirements.  In  this 
case,  however,  the  plaintiff  exhausted  his 
administrative  remedies  through  the  prison 
grievance  process,  allowing  the  lawsuit  to 
proceed. 

Kerson,  who  has  had  three  clients  mur- 
dered in  prison,  has  a message  for  prison 
officials  who  refuse  to  address  the  issue  of 
prison  violence:  “the  beatings,  stabbings  and 
rapes  must  stop  now  or  we  will  teach  every 
lawyer  in  this  country  how  to  do  what  we 
did  and  make  it  financially  impossible  to  run 
an  unconstitutional  prison.”  See:  “ John 
Doe  ” v.  Connolly,  US  DC  SD  NY,  Case  No. 
99  Civ  1672 

If  the  award  in  this  case  is  any  indica- 
tion, prison  officials  may  want  to  heed 
Kerson’s  warning|Ft 

Sources:  The  New  York  Times,  New  York 
Law  Journal,  Verdict  Search 


The  U.S.  Supreme  Court’s  June  2004 
decision  in  Blakely  v.  Washington  affect- 
ing federal  and  state  sentencing  enhance- 
ments has  been  described  as  “the  most 
significant  criminal  case  of  our  time.”  To 
receive  a copy  of  Blakely  (32  pgs.),  send 
$3  (stamps  OK)  to:  PLN,  2400  NW 
80th  St.  #148,  Seattle,  WA  98117. 
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California  Parole  Board  Must  Vacate  Parole  Denial 
And  Give  Lifer  New  Hearing 

by  John  E.  Dannenberg 


The  California  Court  of  Appeals  or- 
dered the  Board  of  Prison  Terms 
(BPT)  to  vacate  its  decision  denying  parole 
and  give  a murderer  a new  parole  hearing 
wherein  it  shall  consider  the  prisoner’s  psy- 
chological evaluations  as  favoring  parole  and 
shall  properly  consider  all  evidence  favor- 
ing parole  suitability,  per  its  regulations. 

George  Scott  was  sentenced  to  17  years- 
to-life  for  the  1987  second  degree  shooting 
murder  of  his  wife’s  lover  in  front  of  his  wife 
and  son.  He  was  denied  parole  at  his  second 
hearing  in  September,  2001 . Ten  months  later, 
his  administrative  appeal  was  denied;  his  ha- 
beas corpus  petition  in  the  San  Mateo  County 
Superior  Court  was  then  denied.  The  Court  of 
Appeal  accepted  his  subsequent  petition  as  an 
original  filing  because  no  evidentiary  hearing 
had  been  held  below.  Importantly,  the  court 
rejected  the  BPT’s  mootness  argument  [Scott 
had  by  then  had  another  unsuccessful  parole 


hearing]  because  the  issue  was  capable  of 
repetition  yet  evading  review  and  the  con- 
troversy was  likely  to  recur. 

First,  Scott  petitioned  that  California 
Penal  Code  (PC)  § 304 1 (a) ’s  language  re- 
quired the  BPT  to  fix  a term  proportionate  to 
similar  crimes  whether  or  not  it  found  him 
presently  suitable  for  release.  Second,  he  ar- 
gued that  no  evidence  supported  the  BPT’s 
reasons  for  its  denial.  Noting  that  the  first 
question  was  a “knotty  problem”  currently 
under  review  by  the  California  Supreme 
Court  in  In  re  Dannenberg,  SI  11029  (125 
Cal.Rptr.2d  458  (2002)),  the  court  ducked  the 
issue  because  it  found  it  could  dispose  of  the 
case  solely  upon  the  second  question. 

The  court  reviewed  each  of  the  reasons 
advanced  by  the  BPT  for  any  supporting  evi- 
dence, and  found  none.  First,  as  to  the  BPT’s 
boiler-plate  (BPT  standard  parole  denial  Form 
1000(a))  reason  that  Scott  committed  his  of- 
fense in  an  especially  cruel  and 
callous  manner  [Scott  ap- 
proached his  victim,  who  was 
with  Scott’s  wife,  shooting  him 
several  times  in  the  head],  the 
court  evaluated  three  of  the  BPT’s 
routine  discriminants.  As  to  the 
boiler-plate  language  that  Scott’s 
offense  was  committed  in  a “dis- 
passionate and  calculated 
manner,”  the  psychological  re- 
ports showed  that  he  was 
suffering  from  extreme  emotional 
distress,  a listed  BPT  factor  that 
mitigates  for  parole  suitability. 
And  as  to  the  BPT’s  boiler- 
plate reason  comparing  his 
crime  to  an  execution-style 
murder,  the  court  found  “not  a 
scintilla  of  evidence.” 

Regarding  the  BPT’s 
boiler-plate  language  “excep- 
tionally callous  disregard  for 
human  suffering,”  the  court 
compared  Scott  with  In  re 
Ramirez,  94  Cal  .App.4tn  549 
(2001)  [in  the  context  of  sec- 
ond degree  murder,  car-wreck 
death  of  crime  partner  was  not 
particularly  aggravated]  and  In 
re  VanHouten,  116Cal.App.4th 
339  (2004)  [egregiousness  of 
notorious  Tate-LaBianca  cult 
murders  was  sufficient  to  deny 


parole  after  35  years  under  the  “gravity”  ex- 
ception in  PC  § 3041(b)]  to  determine  that 
Scott’s  crime  was  not  outside  the  ordinary  vio- 
lence attaching  to  second  degree  murder. 

Next,  the  court  critiqued  the  BPT’s 
boiler-plate  denial  reason  “motive  inexpli- 
cable or  trivial  in  relation  to  the  offense,” 
holding  any  reliance  on  motive  to  be  “irrel- 
evant.” Moreover,  it  found  that  Scott’s  reasons 
were  not  “inexplicable”:  he  was  angry  at  his 
wife’s  lover/dope  supplier. 

Indeed,  this  writer  has  often  argued  the 
anomaly  of  denying  parole  because  the  “mo- 
tive was  trivial.”  Does  this  mean  that  a 
wrongfully  convicted  innocent  lifer  is  never 
to  be  paroled  because  he  can  offer  no  reason 
at  all  for  a homicide,  while  the  murderer  who 
propounds  the  best  justification  for  having 
taken  someone’s  life  is  rewarded  with  release 
in  recognition  of  a superior  motive  to  kill? 

The  court  trashed  the  BPT’s  boiler-plate 
motive-trivial-in-relation-to-the  offense  denial 
reason:  “To  permit  Scott’s  motive  to  be  used  to 
deny  him  release  would  allow  almost  any  mo- 
tive to  be  used  to  deny  a prisoner  release, 
making  a mockery  of  the  legislative  declara- 
tion that  life  prisoners  are  ‘normally’  entitled 
to  receive  a release  date  shortly  before  they  first 
become  eligible  for  parole.  PC  § 3041(a).” 

Likewise  rejecting  the  BPT’s  factually 
unfounded  “unstable  social  history”  standard 
denial  reason,  the  court  found  in  sum  that 
Scott’s  parole  rejection  was  “no  more  than 
the  mouthing  of  conclusionary  words”  devoid 
of  any  supporting  evidence. 

But  the  court  did  find  substantial  evi- 
dence favoring  Scott’s  suitability  that  the  BPT 
had  failed  to  consider  under  its  own  rules. 
Therefore,  the  court  granted  the  writ,  order- 
ing the  BPT  to  give  Scott  a new  hearing  by 
July  20, 2004,  wherein  it  is  to  consider  Scott’s 
psychological  evaluations  as  favorable  to  pa- 
role and  expressly  consider  all  favorable 
factors  towards  his  suitability. 

A partially  dissenting  justice  opined  that 
the  majority  had  gone  too  far  in  ruling  how 
they  would  have  decided  Scott’s  parole  hear- 
ing, were  they  the  BPT,  but  nonetheless  agreed 
that  even  he,  too,  would  have  voted  for  parole. 
See:  In  Re  Scott,  119Cal.App.4th  871;  15  Cal. 
Rptr.3d  32  (2004).  On  October  13,  2004,  the 
California  supreme  court  denied  review  and 
also  denied  the  state’s  petition  for  depublication 
of  the  appellate  court  ruling.  See:  In  Re  Scott, 
2004  Cal.  LEXIS  9695. 


PLN  Now  Has  Classifieds! 


PLN  has  four  classified  advertising  options: 

• 8 rows  x 37  characters  wide  (296  total)  = $70  for  2 months 

• 6 rows  x 37  characters  wide  (222  total)  = $60  for  2 months 

• 5 rows  x 37  characters  wide  ( 1 85  total)  = $50  for  2 months 

• 4 rows  x 37  characters  wide  (148  total)  = $40  for  2 months 

PLN’s  classified  advertising  polices  are: 

1.  Only  advertising  of  products,  services,  or  providing  or 
requesting  information  will  be  considered. 

2.  Payment  must  be  made  in  advance.  There  is  a two  month 
minimum  on  ads. 

3.  The  first  line  ONLY  can  be  in  Bold.  Indicate  with  your  ad 
that  you  want  the  first  line  in  bold. 

4.  Periods  and  spaces  between  words  and  sentences  count  as 
one  character.  For  example  the  following  three  words  with 
the  space  in  between  and  punctuation  adds  up  to  22  char- 
acters: Legal  Services.  Cheap! 

5.  All  ads  are  in  Times  Roman  10  point  type. 

6.  There  are  37  characters  per  line. 

7.  Prisoner  names  or  address  are  not  acceptable. 

8.  Messages  between  prisoners  are  not  acceptable. 

9.  Messages  to  a prisoner  are  not  acceptable. 

1 0.  Advertising  for  prison  pen  pals  is  not  acceptable. 

1 1 . Advertisements  for  a pen  pal  service  is  OK. 

12.  Requesting  legal  assistance  with  a case  may  be  acceptable 
if  an  attorney  or  other  responsible  person  on  the  outside  is 
the  contact  person. 

13.  All  ads  will  be  placed  at  PLN’s  discretion. 

14.  Prison  Legal  News  reserves  the  right  to  refuse  any  ad. 

For  a classified  ad  brochure  write: 

Prison  Legal  News  - Classified 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


December  2004 


18 


Prison  Legal  News 


Private  Capitol  Punishment:  The  Florida  Model 

by  Ken  Kopczynski,  111  pp.  2004,  Authorhouse,  softbound 


As  the  prison  industrial  complex  has 
jxpanded,  the  privatization  of  pris- 
ons has  increased.  The  pages  of  PLN  have 
chronicled  the  mental  and  physical  abuse, 
as  well  as  medical  neglect,  suffered  by  those 
warehoused  in  privatized  prisons.  Private 
Capitol  Punishment:  The  Florida  Model 
provides  a view  of  the  other  side  of  the  coin: 
It  details  the  escapades  of  officials  employed 
by  the  State  of  Florida  to  oversee  and  moni- 
tor the  state’s  private  prisons. 

Private  Capitol  Punishment  is  the  true 
story  of  Ken  Kopczynski’s  experiences  in 
exposing  the  corruption  and  politics  of 
Florida’s  private  prison  industry.  While  the 
officials  Kopczynski  exposed  oversaw 
Florida’s  private  prisons,  he  uncovered  that 
they  were  players  profiting  from  the  world- 
wide push  to  privatize  prisons. 

The  author,  Ken  Kopczynski,  is  a Leg- 
islative and  Political  Affairs  Assistant  for  the 
Florida  Police  Benevolent  Association 
(FPBA),  the  union  which  represents  guards 
working  for  the  Florida  Department  of  Cor- 
rections (FDOC).  He  also  is  the  Executive 
Director  of  the  Private  Corrections  Institute 
(PCI),  established  to  educate  the  public  about 
the  for-profit  private  prison  industry 
(www.CorrectionsInstitute.org).  All  profits 
from  Private  Capitol  Punishment  go  to  PCI. 

While  acting  as  a lobbyist  for  the  FPBA 
tracking  criminal  justice  legislation, 
Kopczynski  attended  a meeting  of  the  Florida 
House  Corrections  Committee  on  January  8, 
1997.  The  testimony  of  the  Executive  Direc- 
tor of  the  Correctional  Privatization 
Commission  (CPC),  Mark  Hodges,  caused 
Kopczynski  to  fall  into  the  “black  hole”  of 
prison  privatization.  Hodge’s  testimony  raised 
red  flags  after  Kopczynski  learned  Dr.  Charles 
Thomas  supported  CPC’s  existence  and  pri- 
vate prisons  in  general. 

Kopczynski’s  subsequent  research  and 
tenacity  led  to  the  Florida  Commission  on 
Ethics  imposing  its  largest  ever  civil  penalty, 
at  the  time,  against  Dr.  Thomas,  who  was 
the  academic  “guru”  and  Wall  Street  darling 
of  prison  privatization.  Thomas  was  a Uni- 
versity of  Florida  (UF)  professor  who  directed 
the  UF’s  Private  Corrections  Project.  Thomas 
became  discredited  after  Kopczynski  revealed 
the  project  was  funded  by  the  private  prison 
industry  and  that  Thomas  had  a personal  fi- 
nancial stake  in  the  industry.  Not  only  did 
Thomas  own  stock  in  the  industry,  but  he 
was  on  the  Board  of  Directors  of  the  Cor- 


Reviewed  by  David  M.  Reutter 

rections  Corporation  of  America  (CCA)  Re- 
alty Trust.  CCA  paid  Thomas  $3  million  to 
be  a consultant  on  mergers.  Thomas  was 
ultimately  forced  to  resign  from  UF. 

Once  Thomas  was  removed  from 
Florida’s  private  prison  scene,  Kopczynski 
began  an  investigation  that  ultimately  re- 
vealed the  corruption  reached  the  top  of  the 
CDC.  Hodges  had  created  a consulting  busi- 
ness and  operated  that  business  out  of  his  State 
office.  He  used  state  resources  and  research 
to  personally  profit  in  that  consulting  business. 
He  partnered  with  another  CDC  employee, 
Ronald  Jones,  who  now  works  for  CCA. 
When  these  facts  came  to  light,  Hodges  and 
CDC  chairman  Joel  Freedman  created  false 
documents  to  cover  their  tracks. 

While  the  events  Kopczynski  details  are 
intriguing,  the  thrust  of  the  book  is  that  the 
“Florida  Model”  for  prison  privatization 
DOES  NOT  work.  Florida  is  the  only  state 
that  has  two  departments  of  corrections. 
First,  there  was  the  FDOC.  In  1993,  the 
Florida  Legislature  created  the  CPC,  using 


Dr.  Thomas  to  draft  the  law  and  CPC’s  rules. 
The  CPC  was  administratively  set  up  under 
the  Department  of  Management  Services. 

Kopczynski  believes  the  “Florida 
Model”  does  not  work  because  the  CPC’s 
past  and  present  staff  equates  to  the  fox 
watching  the  henhouse,  as  its  top  officials 
all  have  ties  to  the  private  prison  industry. 
Moreover,  Kopczynski  believes  that  profit- 
ing from  the  incarceration  of  human  beings 
is  immoral.  Finally,  he  says  that  research 
proves  that  private  prisons  do  not  save  tax- 
payers money  or  create  good  paying  jobs 
because  private  prisons  provide  its  employ- 
ees less  pay  and  benefits  than  public  prisons. 

This  book  should  be  required  reading  for 
any  public  official  considering  prison 
privatization.  For  prison  activists,  it  is  first- 
hand evidence  of  the  corruption  the  private 
prison  industry  breeds  to  support  its  expan- 
sion. Private  Capitol  Punishment  is  available 
for  $3.95  in  electronic  format  and  paperback 
is  $11.50.  It  can  be  ordered  online  from 
www.  authorhouse  .com.jPJ 
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Judge  Barkett  Dissents  from  Expansion  of  “In  Custody” 
Meaning  for  PLRA  purposes 


Judge  Barkett  has  dissented  from  the 
denial  of  en  banc  review  of  an  Elev- 
enth Circuit  Court  of  Appeals  decision  that 
held  the  Prison  Litigation  Reform  Act  (PLRA) 
applies  to  lawsuits  that  claim  injuries  suffered 
during  custodial  episodes,  even  if  such  cus- 
tody occurred  outside  prison  walls. 

The  underlying  action  was  filed  by 
Louis  Napier,  who  was  mistakenly  arrested 
for  trespass  after  two  Jacksonville,  Llorida 
sheriff  deputies  mistook  him  for  Jon  Napier, 
Louis’  brother.  The  charge  was  later  nolle 
prossed,  and  Louis  sued  for  mistaken  arrest 
and  imprisonment.  The  suit  was  filed  while 
Napier  was  confined  on  an  unrelated  charge, 
and  dismissed  as  frivolous. 

On  appeal,  a panel  of  the  Eleventh  Cir- 
cuit he  said  the  suit  was  barred  under  the 
PLRA,  holding  that  when  42  U.S.C.  § 
1997e(e)  states  that  “[n]o  federal  civil  ac- 
tion may  be  brought  by  a prisoner  confined 
in  a jail,  prison,  or  other  correctional  facil- 
ity, for  mental  or  emotional  injury  suffered 
while  in  custody  without  a prior  showing  of 
physical  injury,”  the  word  “custody”  refers 
to  any  instance  of  “ Miranda  custody,”  in- 
cluding prior  arrests.  See:  Napier  v.  Preslicka, 


3 14  L.  3d  528, 532-34  (11th  Cir.  2002);  PLN, 
May  2004. 

Judge  Barkett  said,  “This  unjustified 
expansion  of  § 1997e(e)  to  prevent  prison- 
ers from  seeking  remedies  for  violations  that 
predate  and  have  no  relation  to  the  events 
leading  to  their  current  incarceration  finds 
little  support  in  the  language,  structure,  or 
history  of  the  PLRA.” 

The  panel’s  decision  finds  that  § 
1997e(e)  applies  to  prisoner  lawsuits  that  al- 
lege injuries  suffered  while  in  custody  “even 
if  such  custody  occurred  outside  prison 
walls.”  Additionally,  because  § 1997e(e)  “by 
its  plain  language  does  not  provide  a tempo- 
ral restriction  on  the  custodial  episode  to 
which  it  relates,”  the  panel  determines  that 
its  scope  extends  even  further  to  include 
prior,  unrelated  arrests,  such  as  Napiers. 

Judge  Barkett  said  the  panel’s  reasoning, 
and  the  government’s  attorney  repeatedly  ac- 
knowledged at  oral  argument,  that  “custody” 
as  it  occurs  in  § 1997e(e),  is  plainly  ambigu- 
ous. The  panel’s  reliance  on  the  settled  legal 
meaning  of  “custody”  is  misplaced,  as  “cus- 
tody” has  had  a judicial  definition  that  has 
been  fluid  and  context  dependent. 


Section  1997e(e)  is  open  to  several  dif- 
ferent interpretations,  only  some  of  which 
would  preclude  Napier’s  lawsuit.  “The  pan- 
els reliance  on  the  plain  meaning  doctrine  to 
justify  interpreting  § 1997e(e)apart  from  the 
remaining  provisions  of  42  U.S.C.  § 1997e 
puts  the  cart  before  the  horse,”  said  Judge 
Barkett. 

Viewed  as  a whole,  “in  custody”  in  § 
1997e(e)  suggests  that  term  means  at  least 
“prison-custody”  if  not  “prison  custody  re- 
lated to  the  present  incarceration.”  To 
support  this  position,  Barkett  found  no  evi- 
dence the  PLRA  meant  to  restrict  lawsuits 
unrelated  to  prison  convictions. 

Moreover,  the  panel’s  decision  conflicts 
with  previous  decisions  of  the  court  and  may 
extend  to  persons  on  probation,  parole,  or 
bail  filing  civil  actions  unrelated  to  prison 
convictions  (i.e.,  mental  injury  from  sexual 
harassment  or  racial  discrimination.)  Ac- 
cordingly, Judge  Barkett  dissented  from  the 
denial  on  en  banc  review.  See:  Napier  v. 
Preslicka,  331  L.  3d  1189  (11th  Cir.  2003).  On 
January  12,  2004,  the  U.S.  Supreme  denied 
certiorari  review.  See:  Napier  v.  Preslicka,  124 
S.Ct.  1038  (2004). PI 


New  York  City:  Thousands  Unnecessarily 
Imprisoned  At  Enormous  Cost 


New  York  City  is  spending  a fortune 
to  unnecessarily  imprison  thou- 
sands of  its  citizens  for  relatively  minor 
offenses.  According  to  the  city’s  Independent 
Budget  Office,  in  fiscal  year  2003  the  total 
yearly  cost  of  imprisonment  per  prisoner  was 
approximately  $92,000.  Multiply  this  by  the 
13,500  men  and  women  imprisoned  at  the 
city’s  infamous  Riker’s  Island  jails  and  the 
cost  is,  roughly,  an  outrageous  $1 .24  billion. 

This  huge  outflow  of  cash  is  fueled  by 
the  city’s  reliance  on  imprisonment  as  policy. 
Lor  instance,  even  though  the  city  has  seen  a 
reduction  in  crime  in  recent  years,  the  pro- 
portion of  those  imprisoned  for  misdemeanor 
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offenses  has  jumped  from  29%  in  1994  to 
42%  in  2002. 

“It  really  doesn’t  make  sense  to  spend 
almost  $100,000  a year  to  keep  drug  users, 
petty  criminals,  [and]  people  with  mental  ill- 
ness jailed,”  said  Nicholas  Lreudenberg, 
director  of  the  Program  in  Urban  Public 
Health  at  Hunter  College.  “It’s  not  a good 
use  of  public  money.” 

Lreudenberg  and  other  experts  advocate 
emptying  the  city’s  jails  of  those  imprisoned 
for  relatively  minor  offenses — turnstile 
jumpers  and  open  container  violators,  for 
instance — many  of  whom  are  homeless,  job- 
less, and  addicted  to  drugs. 

“Lor  $90,000  or  $100,000,”  added 
Lreudenberg,  “we  could  put  people  in  hous- 
ing, in  treatment,  in  college,  a whole  range 
of  things  that  would  lead  to  better  outcomes.” 

The  city  should  also  come  up  with  al- 
ternatives to  imprisonment  for  those  who 
cannot  post  a modest  bail,  said  Lreudenberg. 
“Lor  want  of  an  individual  or  family  having 
$500,  the  city  spends  $250  a day  to  keep 
them  in  a cell,”  he  noted. 


In  their  defense.  New  York  City  officials 
point  to  recently  created  “drug  courts,” 
which  allow  for  the  sentencing  of  non-vio- 
lent drug  offenders  to  judge-supervised 
treatment  programs  rather  than  jail.  More- 
over, the  city  announced  in  September  2003 
a plan  to  provide  prisoners  with  access  to 
drug  treatment,  jobs  or  job  training,  and  pos- 
sibly shelter  upon  release. 

Although  these  measures  are  admittedly 
a step  in  the  right  direction.  Correction  Com- 
missioner Martin  L.  Horn  said  that  significant 
savings  can  only  be  realized  through  large 
reductions  in  the  prisoner  population.  Much 
of  the  nearly  $100,000  per  year  the  city 
spends  on  one  prisoner  is  tied  up  in  fixed 
costs  such  as  transportation,  building  main- 
tenance and  food  service — expenses  that  are 
unaffected  by  a small  drop  in  the  prisoner 
population,  he  said. 

“If  there  were  one  fewer  inmate,  I 
wouldn’t  save  much,”  said  Horn.  “If  it  were 
reduced  by  a thousand.  I’d  save  millions.”  PI 

Source:  New  York  Times 
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Washington  Supreme  Court  Rejects  Federal  Mail-Box  Rule 


The  Washington  State  Supreme 
Court  has  rejected  the  federal  mail- 
box rule,  under  which  pro  se  prisoners’ 
pleadings  are  deemed  filed  when  they  are 
given  to  prison  officials  for  mailing  to  the 
court.  This  ruling  was  based  on  differences 
between  state  and  federal  court  rules. 

In  Washington,  collateral  attacks  on 
criminal  judgments  and  sentences  must  be 
filed  within  one  year  of  the  day  the  judg- 
ment is  filed.  If  a collateral  attack  is  filed 
late  and  is  not  exempt  from  the  one -year  rule 
by  statute,  it  will  usually  be  dismissed  as  un- 
timely. RCW  10.73.090  and  .100. 

Monti  Carlstad  challenged  his  burglary 
convictions  by  way  of  Personal  Restraint 
Petition  (PRP).  Brian  McClean  attempted  to 
withdraw  his  guilty  plea  to  assault  and  rob- 
bery charges  via  CrR  7.8  motion  in  the  trial 
court.  Both  Carlstad  and  McClean  gave  their 
pleadings  to  prison  officials  for  mailing  be- 
fore the  time  limit  expired,  but  the  courts  did 
not  receive  them  until  after  the  deadline.  Both 
cases  were  dismissed  as  untimely,  and  both 
prisoners  appealed  to  the  state  Supreme 
Court.  They  contended  that  the  federal  mail- 
box rule  should  be  applied  to  revive  their 
collateral  attacks,  since  they  had  both  given 
their  pleadings  to  prison  officials  for  mail- 
ing before  the  time  limit  had  run. 

The  federal  court  rules  do  not  define 
when  filing  occurs,  so,  in  Houston  v.  Lack, 
487  U.S.  266,  108  S.  Ct.  2379,  101  L.Ed.2d 
245  (1988),  the  U.S.  Supreme  Court  held  that 
pro  se  prisoners’  pleadings  would  be  con- 
sidered filed  when  they  are  handed  to  prison 
officials  for  mailing. 

Washington  authorities  were  split  on 
whether  the  mail-box  rule  should  apply  in 
Washington  Division  I of  the  state  Court  of 
Appeals  had  held  that  the  rule  could  not  be 
applied  under  the  Washington  State  court 
rules,  while  Division  III  of  that  court  believed 
the  rule  does  apply  under  those  rules.  The 
state  Supreme  Court  resolved  that  appellate 
court  split  in  this  case. 

The  state  Supreme  Court  found  that  since 
PRP’s  are  filed  in  the  appellate  court,  the  Rules 
of  Appellate  Procedure  (RAP)  would  govern 
Carlstad’s  case,  and,  since  McClean’s  motion 
was  in  the  trial  court,  the  Superior  Court  Civil 
Rules  (CR)  would  govern  McClean’s  case. 
The  mail-box  rule  was  deemed  inapplicable 
to  Carlstad  because  RAP  17.4  says  a PRP  is 
“timely  filed  only  if  it  is  received  by  the  ap- 
pellate court  within  the  time  permitted  for 
filing.”  The  court  reached  the  same  conclu- 
sion in  McClean  because  CR  5(e)  deems 


motions  such  as  McClean’s  to  be  filed  when 
they  are  received  by  “the  clerk  of  the  court.” 
Since  the  state  court  rules  define  when  “fil- 
ing” occurs,  unlike  the  federal  court  rules,  the 
court  held  that  the  federal  mail-box  rule  could 
not  be  applied  under  state  court  mles.  The  court 
also  held  that  both  Carlstad’s  and  McClean’s 
cases  were  properly  dismissed  as  untimely 


under  those  rules.  See:  PRP  of  Carlstad,  150 
Wn.2d  583;  80  P.3d  587  (Wash.  2003). 

hi  footnote.  Justice  Fairhurst  suggested  that 
those  desiring  a change  in  the  mles  to  allow  the 
mail-box  rule  might  petition  for  a rule  change 
or  for  legislation  to  address  the  issue.  The 
Washington  American  Civil  Liberties  Union  is 
currently  working  on  such  a mle  change,  pj 
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Washington  Prison  Labor  Program  Struck  Down 

by  Roger  Smith  & Paul  Wright 


In  a rare  reversal  of  its  own  prior  rui- 
ng, the  Washington  state  supreme 
court  has  ruled  that  the  Washington  Depart- 
ment of  Corrections  (DOC)  must  stop  ‘ letting 
out”  convict  labor  to  private  businesses.  The 
court  found  that  practice  to  violate  art.  II,  sec. 
29  of  the  state  constitution. 

The  suit  was  filed  by  free-world  water 
jet  workers,  who  believed  the  DOC  was  im- 
properly favoring  some  businesses  over 
others  with  cheap,  convict  labor.  Although 
the  Wash.  Const,  art.  II,  sec.  29  prohibits  “let- 
ting out”  convict  labor  to  private  businesses, 
the  court  initially,  in  a 5-4  ruling,  held  that 
the  DOC’s  doing  just  that  under  the  Free  Ven- 
ture Program  (Program)  established  by  RC  W 
72.09.100(1)  was  lawful.  See:  Washington 
Water  Jet  Workers  Ass  ’n  v.  Yarbrough,  148 
Wn.2d  403,  61  P.3d  309  (2003).  The  plain- 
tiffs successfully  moved  for  reconsideration 
and  in  another  5-4  ruling,  the  court  now  held 
the  program  was  unconstitutional. 

Under  the  Program  the  DOC  referred 
prisoners  to  private  business  located  on  the 
prison  grounds.  The  businesses  then  hired 
prisoners  to  work  for  them  for  minimal  pay. 
They  then  paid  the  prisoners’  earnings  to 
DOC  officials,  who  seized  a sizeable  portion 
thereof  for  room  and  board,  as  well  as  other 
debts  of  all  kinds.  Whatever  remained  was 
posted  on  the  prisoners  account.  PLNhas  re- 
ported extensively  on  private  businesses 
exploiting  prison  labor,  government  subsi- 
dies for  said  prison  labor  and  efforts  to  ensure 
prisoners  are  paid  a fair  wage  for  their  labor, 
especially  in  Washington  state. 

The  DOC  enticed  private  businesses  to 
participate  in  the  Program  by  promising  low 
overhead  costs,  a motivated  and  ready  work- 
force, and  the  company’s  freedom  from 
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paying  health  care  and  other  employment  costs, 
as  well  as  potential  bid-preference  for  state  jobs. 
The  state  spent  millions  of  dollars  in  tax  payer 
money  to  build  industrial  work  spaces  for  these 
businesses,  which  it  then  provided  rent  free. 

MicroJet  was  a company  participating  in 
the  Program  at  the  Washington  State  Refor- 
matory in  Monroe,  Washington.  In  addition 
to  the  above  benefits,  MicroJet  also  enjoyed 
1 1 ,000  square  feet  of  rent-free  industrial  space, 
as  well  as  reduced  rates  for  utilities.  PLN  has 
reported  previously  on  MicroJet,  see  PLN, 
Mar.  1997  and  Feb.  2000. 

The  court  exhaustively  reviewed  the  his- 
tory of  convict  labor  programs.  It  noted  that 
art.  II,  sec.  29  of  the  Washington  state  consti- 
tution, enacted  in  1899,  said  that  “the  labor 
of  convicts  of  this  state  shall  not  be  let  out  by 
contract  to  any  person,  co-partnership,  company 
or  corporation”  and  that  convict  labor  could  only 
be  used  for  the  benefit  of  the  state.  The  court 
concluded  that  the  legislature  of  1899  intended 
for  article  II,  section  29  to  bar  the  letting  out  of 
convict  labor  to  private  business. 

The  court  found  that  article  II,  § 29  was 
intended:  (1)  to  prevent  prison  labor  from  dis- 
placing free  labor,  and  (2)  to  keep  the  state 
from  favoring  one  business  over  another  with 
the  benefit  of  inexpensive  convict  labor. 

Based  on  the  foregoing,  the  court  found  that 
the  Program  “let  out”  convict  labor  to  private 
business  in  violation  of  article  II,  § 29,  reversed 
itself,  and  struck  the  Program  down.  See:  Wash- 
ington Water  Jet  Workers  Ass’ n v.  Yarbrough, 
151  Wn.2d  470,  90  P.3d  42  (Wash.  2004). 

Unfortunately,  this  ruling  may  be  short 
lived.  In  1971  the  California  supreme  court 
reached  the  same  conclusion  as  the  court  in  this 
case  on  almost  identical  constitutional  language. 
See:  Pitts  v.  Reagan,  14Cal.App.  3d  112,  115, 
92  Cal.Rptr.  27  (1971).  But  the  California  leg- 
islature enacted  a constitutional  amendment 
which  allowed  prisoners  to  be  let  out  to  private 
business.  Therefore,  this  ruling  may  be  negated 
by  amending  the  state  constitution  as  the  Cali- 
fornia legislature  and  voters  did.  However,  as 
this  issue  of  PLN  notes,  California  remains 
troubled  by  prison  slavery  woes  as  well. 

Washington  DOC  Secretary,  Joe  Lehman, 
said  the  ruling  was  “very  disappointing”  and 
noted  that  it  would  cost  the  DOC  about 
$600,000  in  yearly  rent  payments  by  convict 
laborers.  Not  mentioned  though  are  the  mil- 
lions the  state  spent  as  a subsidy  to  private 
business  to  extract  that  paltry  $600,000. 

This  ruling  creates  a bit  of  a dilemma  in 
terms  of  what  should  be  done  about  the  money 


illegally  seized  by  the  DOC.  Although  RCW 
72.09.480  directs  the  DOC  to  seize  35%  of 
prisoners’  wages  for  the  cost  of  incarceration, 
and  RCW  72.09.100  authorizes  the  rent  the 
DOC  has  thus  far  collected,  this  ruling  ren- 
ders those  funds  improperly  seized.  The  right 
thing  to  do  would  be  for  the  DOC  to  pay  back 
the  prisoners  and  their  families  for  the  unlaw- 
fully seized  funds,  but  as  hard  as  it  is  to  fathom, 
the  DOC  has  made  no  such  offer. 

Moreover,  the  seizure  of  35%  of  all 
money  sent  in  by  family  members  to  prison- 
ers goes  to  support  the  Program.  See:  RCW 
72.09.  111(3).  In  short,  a portion  of  these 
companies’  profit  was  paid  by  unsuspecting 
family  members  who  send  money  to  their 
loved  ones  in  prison. 

In  the  beginning,  proponents  of  the  Pro- 
gram claimed  that  it  would  “make  money  for 
the  state.”  In  reality,  however,  the  state  has 
spent  so  much  money  to  set  up  and  maintain 
the  Program  that  prisoners  working  in  it 
would  have  to  work  for  several  years,  with- 
out any  more  DOC  expenditures,  before  the 
money  seized  from  them  would  return  the 
DOC  to  even  with  the  board.  For  additional 
discussion,  see  PZJVFeb.  2000  at  pp.  13-14. 
Moreover,  even  with  a government  subsidy 
in  the  form  of  free  rent,  a docile  labor  force 
being  paid  less  than  the  prevailing  wage  for 
similar  work,  no  additional  employment 
costs,  reduced  utilities,  etc.,  the  reality  is  that 
prison  slave  labor  remains  economically 
unviable.  At  its  peak,  Washington’s  Class  I 
Industries  program  never  employed  more  than 
300  prisoners  and  not  all  of  those  worked  full 
time.  A number  of  the  companies  that  set  up 
shop  in  Washington  prisons  went  bankrupt  for 
various  reasons.  Today  out  of  more  than  2.1 
million  prisoners,  less  than  2,700  work  for 
private  businesses  nationally. 

As  mentioned  above,  the  Washington 
state  supreme  court’s  reversal  of  its  original 
decision  in  this  case  is  exceedingly  rare.  In 
fact,  the  only  other  time  the  court  has  re- 
versed itself  in  a case  involving  prisoners,  at 
least  to  the  authors’  knowledge,  was  State  v. 
Green,  94  Wn.2d  216,  616  P.2d  628  (1980). 

This  ruling  may  also  prove  useful  for 
Washington  prisoners  who  have  been  trans- 
ferred to  private  prisons  in  other  states  since 
the  same  language  that  precludes  the  “let- 
ting” of  prisoner  labor  to  private  companies 
should  also  preclude  their  placement  in  pri- 
vate prisons  where  such  prisoners  are 
required  to  work  by  both  Washington  stat- 
ute and  private  prison  rules. 
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Guards  Fornicate,  Sell  Drugs  In  Pennsylvania  Jails 


T'hc  Allegheny  County  Jail  in  Penn- 
sylvania is  a den  of  perversion  and 
sexual  predation.  To  date,  eleven  guards  have 
been  ordered  to  stand  trial  on  charges  they 
sexually  assaulted  female  prisoners  at  the  jail. 

The  first  4 guards  were  arrested  on  J anu- 
ary  16, 2004,  for  allegedly  trading  drugs  and 
cigarettes  for  sex  with  9 female  prisoners. 

The  guards — LeShawn  Walker,  31, 
John  Pastor,  53,  George  DiDomenicus,  51, 
and  Joseph  Addison,  54 — were  all  sus- 
pended without  pay. 

DiDomenicus  faces  two  counts  each  of 
institutional  sexual  assault  and  criminal  at- 
tempt for  trading  cigarettes  for  oral  sex  with 
two  prisoners.  This  allegedly  happened  10 
times  with  one  of  the  prisoners. 

Addison  has  been  charged  with  4 counts 
of  institutional  sexual  assault  and  2 counts 
of  criminal  attempt  for  soliciting  views  of 
the  breasts  and  vaginas  of  3 prisoners  and 
oral  sex  from  2 prisoners. 

At  his  preliminary  hearing  on  April  1, 
2004,  five  female  prisoners  testified  that 
Addison  asked  them  on  various  occasions 
over  the  past  two  years  to  raise  their  tops  or 
lower  the  bottoms  of  their  jail  uniforms  in 
exchange  for  cigarettes. 

Walker  faces  4 counts  of  institutional  sexual 
assault  and  two  counts  of  criminal  attempt  for 
allegedly  having  sex  with  3 female  prisoners  at 
the  jail,  also  in  exchange  for  cigarettes. 

One  of  the  prisoners  testified  at  Walker’s 
preliminary  hearing  on  February  19,  2004, 
that  she  had  oral  sex  with  Walker  at  least  10 
times  and  sexual  intercourse  at  least  20  times 
since  1996.  The  woman  also  testified  that 
she  suspected  Walker  gave  her  a venereal 
disease  during  one  of  their  encounters. 

Pastor,  who  is  the  former  president  of 
the  Allegheny  County  Prison  Employees  In- 
dependent Union,  is  charged  with  one  count 
of  institutional  sexual  assault  for  having  sex 
with  a prisoner  in  a supply  closet  at  the  jail. 
Pastor  also  allegedly  provided  her  with 
Percocet,  Vicodin,  heroin,  and  $2,100  while 
she  was  in  the  county  jail  and  at  a state  prison 
in  Cambridge  Springs. 

District  Attorney  Stephen  A.  Zappala  Jr. 
noted  that  it  was  irrelevant  whether  the 
women  sought  payment  for  sex  because,  as 
prisoners,  they  had  no  alternative  but  to  go 
along  with  the  guards’  demands.  “The  situa- 
tion is  inherently  coercive  ...  extremely 
coercive,”  said  Zappala. 

Another  six  guards  were  arrested  on 
February  18,  2004.  Darren  Hill,  49,  Donald 
Stupka,  45,  Roy  Baldinger,  38,  and  Charles 


Miller,  33,  were  charged  with  one  count  each 
of  institutional  sexual  assault. 

William  Woznichak,  38,  and  Regis 
Veatch,  47,  were  charged  with  two  counts 
each  of  institutional  sexual  assault. 

At  a preliminary  hearing  on  March  24, 
2004,  one  prisoner  testified  that  she  had  sex 
with  Miller,  Hill,  and  Stupka  at  the  jail.  Hill 
and  Stupka,  however,  face  only  misdemeanor 
charges  because  the  alleged  sexual  episodes 
occurred  in  1999  and  institutional  sexual  as- 
sault did  not  become  a felony  in 
Pennsylvania  until  2000. 

A second  woman  testified  that  she  had 
sex  with  Woznichak  and  Baldinger. 
Woznichak  has  stipulated  to  participating  in 
two  sex  acts  with  a prisoner. 

The  eleventh  guard  to  be  charged, 
DePaul  Smith,  was  arrested  on  February  26, 
2004.  Smith  is  accused  of  having  sexual  con- 
tact with  a female  prisoner  at  least  twice  in 
November  2003. 

Although  about  two  dozen  women  came 
forward  claiming  they  were  sexually  as- 
saulted, B.J.  Horn,  executive  director  of 
Pittsburgh  Action  Against  Rape,  said  that 
“[rape  or  sexual  assault]  is  still  the  most  un- 
der-reported crime  because  women  fear  that 
they  will  be  blamed.”  Horn  added  that  the 
problem  is  even  greater  for  imprisoned 
women  because  they  are  isolated  and  often 
seen  as  lacking  credibility. 

Drug  Smuggling 

Drug  smuggling  has  also  been  a prob- 
lem at  the  jail.  In  July  2003,  two  guards  were 
arrested  for  distributing  marijuana  to  pris- 
oners. Both  were  suspended  without  pay  and 
released  on  their  own  recognizance. 

Kenneth  W.  Staudt,  25,  was  charged  with 
possession,  possession  with  intent  to  deliver, 
and  delivery  on  July  24  after  he  sold  three 
ounces  of  marijuana  to  an  undercover  detec- 
tive posing  as  a friend  of  a prisoner  at  the  jail. 

Staudt’s  arrest  came  a week  after  guard 
Robert  Virgili  was  arrested  for  delivering  5 
packages  of  marijuana  to  a prisoner  at  the 
jail.  Three  prisoners  and  a civilian  were  also 
charged  in  that  incident. 

The  drug  busts  and  the  alleged  sexual 
assaults  all  occurred  during  Warden  Calvin 
Fightfoot’s  tenure,  which  began  in  1996.  He 
was  fired  in  December  2003. 

Northumberland  County  Prison 

But  at  least  Lightfoot  wasn’t  accused 
of  sexual  assault  himself,  as  was  the  war- 
den of  Pennsylvania’s  Northumberland 
County  Prison. 


A female  prisoner  at  the  jail  told  state 
police  that  she  was  sexually  assaulted  on 
September  19,  2003,.  by  warden  Ralph 
“Rick”  Reish  Jr.  as  he  drove  her  30  miles  in 
his  pick  up  truck  to  the  Fycoming  County 
Prison,  where  she  had  been  transferred. 

Reish,  who  denies  the  allegations,  has  not 
been  charged.  However,  the  prison  board  on 
May  6,  2004,  sanctioned  Reish  with  a three- 
day  suspension  without  pay  for  failing  to 
advise  county  officials  that  he  was  being  in- 
vestigated for  the  alleged  assault. 

Sources:  Philadelphia  Inquirer,  Pittsburgh 
Gazette 
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Vermont  Auditor’s  Report  Blasts  CCA  and  CMS 

by  David  M.  Reutter 


The  Keys  to  Success  report  issued 
by  the  Vermont  State  Auditor  on 
May  26,  2004,  concludes  the  Vermont  De- 
partment of  Corrections’  (VDOC)  “failure 
to  monitor  its  contracts  with  private  compa- 
nies  and  individuals  has  resulted  in 
significant  financial  impacts,  services  that 
were  paid  for  and  not  received,  and,  in  some 
cases,  serious  reports  of  poor  living  condi- 
tions, substandard  medical  and  dental  care, 
and  inadequate  programming”  for  prisoners. 

The  October  7,  2003,  suicide  death  of 
PLN  contributing  writer  James  Quigley  at 
Vermont’s  Northwest  State  Correctional  Fa- 
cility erupted  a firestorm  of  criticism  that  has 
caused  a torrent  of  attention  to  be  beamed  on 
all  aspects  of  VDOC.  In  March  2004,  two 
New  England  lawyers,  at  the  State’s  behest, 
issued  an  investigative  report  into  the  deaths 
of  seven  Vermont  prisoners.  [PLN,  Sep.  2004]. 
The  Auditor’s  review  of  VDOC  contracts  was 
requested  by  a number  of  legislators,  prison- 
ers, prisoner  rights  advocates,  and  the  Vermont 
State  Employees  Association. 

Since  2000,  VDOC  has  entered  into 
more  than  100  contracts  at  a cost  of  more 
than  $50  million  to  provide  a wide  variety 
of  services  to  prisoners,  from  substance 
abuse  counseling  and  having  medical  and 
mental  health  treatment.  This  is  not  the  first 
time  VDOC  contracts  have  come  under  scru- 
tiny. The  Auditor’s  Office  previously  issued 
Who 's  Keeping  Watch  ? A Review  of  the  De- 
partment of  Corrections’  Oversight  and 
Management  of  Mental  Health  Service  Con- 
tracts, a report  that  blasted  mental  health 
services  to  Vermont  prisoners. 

System  Wide  Problems 

The  Auditor  found  VDOC  does  not 
comply  with  State  procedures  when  issuing, 
reviewing,  and  approving  proposals  to  pro- 
vide contracted  services.  Contract  files  are 
not  properly  maintained  and  there  were  sev- 
eral instances  of  missing  documentation. 
Significantly,  VDOC  failed  to  document 
how  and  why  a vendor  was  selected  and  how 
or  if  losing  bidders  were  notified. 

The  Auditor  was  highly  critical  of 
VDOC’s  failure  to  document  why  it  awarded 
the  medical  services  contract  to  Correctional 
Health  Services  (CHS)  in  November  2000 
when  Correctional  Medical  Services  (CMS) 
purchased  CHS.  There  was  no  documenta- 
tion on  how  VDOC  addressed  the  six 
evaluator’s  concerns  when  they  rated  CMS 


last  among  the  4 proposals  in  May  2000  for 
the  contract. 

One  of  the  predominant  problems  is 
VDOC’s  failure  to  have  sufficient  controls 
in  place  to  assure  staff  hours  and  services 
were  provided  according  to  signed  contracts. 
In  most  cases,  a single  individual  was  respon- 
sible for  overseeing  all  aspects  of  a contract, 
the  contract  itself  called  for  four  state  em- 
ployees to  act  on  various  aspects  as  monitors. 

The  decifiency  in  oversight  of  contracts 
caused  the  VDOC  to  pay  for  hours  not 
worked  and  services  not  provided.  This  was 
exacerbated  by  VDOC’s  failure  to  require  its 
contractors  to  submit  invoices  that  fully  de- 
tail expenditures,  as  required  by  Vermont 
law. 

CMS  Medical  Contract 

To  provide  medical  services  for  its  1,500 
prisoners,  VDOC  currently  contracts  with 
CMS.  [Editor’s  Note:  As  this  issue  of  PLN 
goes  to  press,  the  VDOC  has  announced  it 
is  switching  medical  care  providers  and  that 
Prison  Health  Services,  another  private,  for 
profit  company  with  a checkered  past,  is 
most  likely  to  get  the  medical  services  con- 
tract.] The  contract  expires  June  30,  2005, 
and  costs  approximately  $575,000  per  month 
or  $6.9  million  per  year.  It  includes  com- 
prehensive health  and  dental  services,  optical 
services,  pharmacy,  laboratory  services,  and 
supplies.  Certain  charges  for  HIV  and  Hepa- 
titis C treatments  are  not  included  and  must 
be  paid  by  the  State. 

The  Auditor  examined  the  14  most  re- 
cent invoices  CMS  submitted  for  monthly 
services.  Only  the  last  invoice,  December 
2003,  presented  evidence  that  CMS  was,  or 
wasn’t,  meeting  required  personnel  or  fixed 
cost  targets  and  the  State  was  being  billed 
for  actual  costs  incurred.  All  other  invoices 
simply  billed  for  the  maximum  monthly 
amount  with  no  other  evidence  of  services. 
VDOC  approved  all  these  invoices  and  made 
payment. 

Permitting  CMS  to  submit  lump  sum  in- 
voices allowed  it  to  bill  VDOC  for  full 
staffing  requirements  of  all  sites  even  when 
those  requirements  were  not  met.  Between 
November  2000  to  February  2004,  CMS 
billed  VDOC  for  staff  members  that  did  not 
exist  on  eight  months’  invoices.  The  VDOC 
had  other  reports  that  noted  these  inadequa- 
cies, but  it  never  reduced  bills  or  assessed 
penalties.  The  auditor  concluded  CMS  over 


billed  VDOC  $144,547  for  non-existent 
staff. 

For  the  first  three  years  of  the  contract 
CMS  was  allowed  to  bill  VDOC  for  addi- 
tional services,  which  included  per  encounter 
charges  for  intake/physical.  Hepatitis  B vac- 
cines, Diphtheria/Tetanus  vaccines,  TB  testing, 
and  per  month  per  prisoner  Hepatitis  C treat- 
ment. VDOC  approved,  and  paid  $575,499 
in  such  additional  charges  with  little,  or  no, 
detail  provided  by  CMS  to  verify  these  addi- 
tional costs  were  actually  incurred. 

The  CMS  contract  provides  the  “state 
shall  contribute  toward  payment  for  eligible 
services  under  the  Vermont  Health  Assis- 
tance Plan  (VHAP)  program.  This 
contribution  shall  be  deducted  from  the 
Contractor’s  additional  monthly  charge  in- 
voice.” Prisoners  are  covered  under  VHAP 
for  emergency  care  - not  routine  check-ups 
or  pre-planned  doctor’s  visits.  When  a pris- 
oner is  taken  to  a hospital  for  an  emergency, 
CMS  enrolls  the  prisoner  in  VHAP.  Since 
June  1,  2000,  VHAP  has  paid  $446,848  in 
prisoner  emergency -related  costs.  The  State 
has  contributed  $166,450  to  VHAP,  but  no 
deductions  have  ever  been  made  from  CMS’ 
invoices  to  pay  this  medical  care. 

To  increase  its  profitability,  CMS  en- 
acted a pharmacy  scam.  The  contract  put  in 
place  a stop-loss  provision  for  medications. 
75  percent  of  the  drugs  prescribed  by  men- 
tal health  personnel  are  outside  the  approved 
pharmaceutical  formulary.  The  pharmacy 
company  that  provides  those  drugs.  Spectrum 
Health,  is  owned  by  CMS’  parent  company. 
The  extra  revenue  was  generated  by  Spectrum 
assessing  a 12  percent  overhead  charge  on  all 
prescription  orders.  As  of  May  2004,  VDOC 
paid  nearly  $240,000  in  additional  charges 
above  the  stop-loss  provision. 

CMS  is  required  by  the  contract  to  sub- 
mit quarterly  and  annual  financial  reports  on 
a State  furnished  template  or  suffer  a pen- 
alty of  $ 1 ,000  per  month  for  each  month  the 
report  is  not  received.  CMS  never  submit- 
ted such  reports.  The  Auditor  determined 
CMS  owes  $279,000  for  the  failure  to  sub- 
mit those  reports. 

The  contract  also  requires  CMS  to  sub- 
mit an  invoice  for  services  by  the  15th  of  the 
month  for  the  preceding  month’s  services. 
The  Auditor  found  that  eight  of  41  invoices 
for  monthly  services  and  24  of  30  invoices 
for  additional  monthly  services  were  up  to 
three  months  late;  18  of  32  invoices  for  ad- 
ditional prisoner  services  were  up  to  two 
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months  late.  The  failure  to  timely  submit  in- 
voices is  significant,  for  failure  to  submit  by 
the  15th  makes  VDOC  not  liable  for  the 
charges.  Millions  of  dollars  could  have  been 
saved  had  VDOC  enforced  this  penalty.  Then 
again,  VDOC  regularly  paid  its  bills  beyond 
the  required  30  days,  which  could  have  re- 
sulted in  CMS  assessing  $55,101  in  interest 
charges  as  a penalty. 

Late  invoices  not  only  make  tracking 
services  on  a monthly  basis  difficult,  but  it 
has  resulted  in  VDOC  being  billed  for  and 
paying  for  services  twice.  On  November  24, 
2003,  CMS  submitted  an  invoice  for  servic- 
ing 1,478  prisoners,  which  was  above  the 
contract’s  1,400  prisoner  cap,  in  October 
2003.  VDOC  later  amended  the  prisoner  cen- 
sus to  be  1,463  and  sent  CMS  a check  for 
$6,835  on  December  24.  On  March  8,  2004, 
CMS  submitted  an  identical  invoice  - same 
invoice  number,  date,  and  amount  - for  Octo- 
ber 2003  services.  This  time,  VDOC  reduced 
the  bill  to  1,464  prisoners  and  sent  CMS  a 
check  for  $6,944.  VDOC’s  Accounting  Of- 
fice caught  the  over  billing  a few  weeks  later 
and  CMS  issued  a credit  on  future  services. 

To  verify  the  quality  of  health  services 
that  VDOC  was  paying  the  maximum  price 
for,  VDOC  relied  upon  CMS’  reports. 
VDOC  had  at  its  disposal  the  services  Pa- 
cific Health  Policy  Group,  who  was  under 
contract,  but  it  never  utilized  those  services. 
Even  when  VDOC  was  aware  of  CMS  not 
upholding  its  service  obligations,  no  addi- 
tional penalties  were  assessed  when  those 
problems  persisted.  A glaring  problem  in 
service  was  that  prisoner  who  submitted  sick 
call  slips  were  sometimes  not  seen  for  two 
months.  Grievances  are  to  be  responded  to 
within  10  days,  but  response  times  often 
topped  30  days.  In  sum,  the  Auditor  con- 
cluded there  is  no  system  in  place  to  assure 
CMS  provides  contracted  services,  and  there 
is  no  penalty  for  failing  to  do  so. 

Out-of-State  Having  Contracts 

Due  to  VDOC’s  prisoner  population  ex- 
ploding from  400  in  1994  to  over  1,500  it 
needed  space  to  warehouse  its  wards.  In  July 
of  1998,  VDOC  contracted  with  the  State  of 
Virginia.  When  that  contract  expired  on  Janu- 
ary 30,  2004,  Virginia  continued  to  house 
VDOC  prisoners  while  a contract  amendment 
process  ensued.  Hence,  Virginia  provided  ser- 
vices without  the  benefit  of  a fully  executed 
contract.  A contract  amendment  has  yet  to 
materialize,  and  Virginia  still  awaits  payment 
for  housing  VDOC  prisoners  in  February  and 
March.  The  Auditor  said  that  the  contractor, 
prisoners,  and  the  State  are  at  risk  in  the  event 


problems  arise  during  the  time  a fully  ex- 
ecuted contract  is  not  in  place. 

To  address  its  housing  problems,  VDOC 
entered  into  a $29.7  million  contract  with 
Corrections  Corporation  of  America  (CCA) 
on  January  15, 2004.  CCA  currently  houses 
VDOC  prisoners  in  three  prisons  outside 
Vermont.  235  prisoners  are  at  the  Marion 
Adjustment  Center  (MAC)  in  St.  Mary,  Ken- 
tucky; 120  prisoners  are  housed  at  the  Lee 
Adjustment  Center  in  Beattyville,  Kentucky; 
and  6 prisoners  are  held  at  the  Florence  Cor- 
rectional Center  in  Florence,  AZ. 

While  CCA  is  required  to  be  accredited 
by  the  American  Correctional  Association, 
there  are  no  penalties  for  failing  to  do  so  or 
for  maintaining  inadequate  housing  facilities 
or  staff.  The  Auditor  found  the  facilities  at 
MAC  inadequate.  There  is  no  kitchen  or 
dining  room  at  MAC;  meals  are  delivered 
from  another  building  and  served  from  steam 
tables  in  a hallway.  Recreation,  library  ser- 
vices, visiting  areas,  and  the  segregation  unit 
are  cramped.  At  times,  the  prison  is  insuffi- 
ciently staffed,  which  poses  security 
problems.  Moreover,  VDOC  has  no  on-sight 
contract  monitor,  and  it  relies  on  CCA  re- 
ports as  its  source  of  oversight.  [Editor’s 
Note:  In  October,  2004,  Vermont  prisoners 
in  Kentucky  rioted  causing  serious  damage 
to  the  prison.  PLN  will  report  the  details  in 
an  upcoming  issue.] 

Curing  the  Problems 

Among  other  suggestions,  the  Auditor 
recommended  VDOC  manage  all  service 
contracts  to  ensure  contract  performance  and 
cost  containment.  This  will  require  devel- 
oping a contract  monitoring  and 
administrative  oversight  team.  This  report 
demonstrates,  once  again,  that  private  cor- 
porations cannot  be  trusted  to  fully  service 
prisoners  without  rigid  administrative  con- 
trols in  place.  After  all,  fewer  employees  and 
services  equate  to  higher  monthly  profits. 
The  issues  and  problems  of  using  private 
companies  to  provide  prison  services  are 
nothing  new.  Quite  literally,  the  lack  of  con- 
tractual oversight  and  management  by  the 
state  is  a recurring  issue  nationally  and  one 
which  PLN  reports  on  a regular  basis.  The 
ongoing  financial  chicanery  of  the  private 
prison  industry  should  debunk  any  notion 
that  they  provide  a cost  effective  or  effi- 
cient alternative  to  government  run  prisons. 
The  Auditor’s  report  Keys  to  Success,  may 
be  obtained  by  contacting  the  Office  of  the 
State  Auditor,  132  State  Street,  Montpelier, 
VT  05633-5101  or  on  the  internet  at 
www.  state.  vt.usa/sao.|Pl 
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Abuse,  Torture  and  Rape  Reported  at  Unlisted 
U.S.-run  Prisons  in  Iraq 

by  Lisa  Ashkenaz  Croke 


American  legal  investigators  have 
liscovered  evidence  of  abuse,  tor- 
ture and  rape  throughout  the  US-run  prison 
system  in  Iraq.  A Michigan  legal  team  meet- 
ing with  former  detainees  in  Baghdad  during 
an  August,  2004,  fact-finding  mission  gath- 
ered evidence  supporting  claims  of  prisoner 
abuse  at  some  25  US-run  detention  centers, 
most  of  them  so  far  not  publicly  mentioned  as 
being  embroiled  in  the  Iraq  torture  scandal. 

“That  list  was  something  that  we  came 
back  with  — we  only  knew  of  three  prisons 
going  there,”  investigator  Mohammed 
Alomari  told  The  NewStandard,  referring  to 
the  few  detention  centers  in  Iraq  where  con- 
cerns over  treatment  of  prisoners  have 
already  been  raised  publicly. 

The  list  includes  some  actual  prisons, 
such  as  Al-Salihiya  Prison  in  Baghdad,  the 
notorious  prison  in  Abu  Ghraib,  and  a prison 
at  Camp  Bucca,  a Coalition-built  POW  camp 
in  the  southern  port  city  of  Um-Qasr.  Other 
detention  centers  have  been  established  at  mili- 
tary bases,  such  as  the  U.S.  Military  compound 
at  Al-Dhiloeia,  north  of  Baghdad;  a US  base 
outside  Fallujah;  and  the  Hilla  military  com- 
pound, a joint  US-Polish  base  where  Alomari 
said  he  has  recently  been  informed  of  allega- 
tions against  US  and  Polish  personnel. 

“Nobody  talks  about  it.  All  everyone 
talks  about  is  Abu  Ghraib  because  of  the  pic- 
tures,” said  Alomari.  “But  in  these  other 
places,  there’s  tons  of  acts  of  torture,  abuse, 
rape.” 

During  an  interview  with  Alomari  and 
attorney  Shereef  Akeel,  TNS  reviewed  docu- 
mentation the  men  accumulated  covering  53 
separate  cases  of  former  detainees  alleging 
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gross  mistreatment  at  the  US-run  prisons 
in  Iraq.  All  of  the  witnesses  have  been 
vetted,  said  Akeel,  their  presence  at  vari- 
ous detention  centers  corroborated  by 
official,  US  military-issued  paperwork  and 
identification  information. 

Some  of  the  plaintiffs  allege  US  cap- 
tors  committed  severe  abuses  against  them 
as  recently  as  this  summer,  challenging  the 
widely-held  assumption  that  the  military 
has  put  an  end  to  the  violations. 

A steady  stream  of  reports  from  a con- 
tact in  Iraq  has  kept  new  cases  crossing 
Akeel’s  desk  almost  daily  since  the  team 
returned  from  Iraq  in  August.  Cases  raised 
since  the  team’s  return  stateside  will  be  veri- 
fied and  investigated  in  the  future. 

Akeel  says  he  learned  of  the  horrible 
conditions  and  practices  at  Abu  Ghraib  al- 
most a month  before  the  rest  of  the 
American  public,  when  a man  he  calls 
“Saleh”  came  into  his  Huntington  Woods, 
Michigan  office  with  an  ID  bracelet  from 
Abu  Ghraib  and  a horrific  story  of  his  rape 
and  abuse  at  the  infamous  US-run  prison. 

“I  said,  ‘Abu  what?”’  recalled  Akeel. 
“I  didn’t  even  know  about  Abu  Ghraib.  I 
couldn't  believe  it.  I mean,  I didn’t  — it 
was  so  outlandish. 

“Then  the  pictures  came  out,”  Akeel 

said. 

While  many  of  the  detention  centers 
where  Akeel’s  clients  say  abuses  took  place 
were  established  under  Saddam  Hussein, 
most  appear  to  be  facilities  put  to  use  as 
prisons  during  the  US-led  occupation. 

A group  called  the  Committee  for  the 
Release  of  Hostages  and  Detainees  in  Iraq 
(CROHDI),  a Saddam-era  human  rights 
group  based  in  Scotland,  counted  over  50 
known  prisons  and  detention  centers  in  Iraq. 
CROHDI’ s list  includes  the  airport  near  the 
Al-Habbaniya  Resort  Island  and  various 
places  now  used  as  military  bases  where  the 
American  investigative  team  uncovered 
cases  of  prisoner  abuse  in  August. 

Shortly  after  the  invasion  in  2003,  the 
US  Army  established  Camp  Cropper,  a mas- 
sive, mostly  outdoor  facility  located  at 
Baghdad  International  Airport.  Camp  Crop- 
per was  mentioned  in  a Red  Cross  report 
leaked  to  the  press  last  spring  and  received 
some  press  attention  after  the  US  military 
banned  Amnesty  International  from  visit- 
ing prisoners  there  last  summer. 


During  their  trip,  the  American  investi- 
gators heard  accounts  of  abuse  from  former 
Camp  Cropper  and  Abu  Ghraib  detainees,  but 
also  from  released  prisoners  held  at  another 
airport  camp  in  Baqouba,  an  hour  Northeast 
of  Baghdad. 

Since  returning,  Alomari  says  that  they 
have  learned  of  prison  abuse  at  the  airport  at 
Al-Habbaniya  Resort  Island  located  an  hour 
west  of  the  city,  and  at  an  airport  camp  in  the 
Northern  city  of  Mosul. 

The  majority  of  detention  centers  where 
former  prisoners  allege  American  soldiers  and 
contractors  committed  acts  of  abuse  were 
found  in  and  around  Baghdad,  most  of  them 
buildings  that  had  been  converted  into  pris- 
ons. Students  living  at  Mustansiriya 
University  Student  Housing  were  “kicked 
out,”  said  Alomari,  and  US  troops  reportedly 
turned  the  dorms  into  a detention  center.  Other 
such  facilities  were  reported  on  the  grounds 
of  the  Akai  Pharmaceutical  Company  Com- 
pound, the  Palace  of  Conferences  located 
across  from  the  Al-Rasheed  hotel,  the  Scania 
transportation  depot  and  the  Al-Sijood  Pal- 
ace in  Baghdad.  [ Editor’s  Note:  Using 
commercial  and  private  buildings  as  makeshift 
torture  and  murder  centers  has  been  a stan- 
dard US  counterinsurgency  practice  for  the 
past  40  years.] 

Tikrit  is  the  only  other  city  listed  with 
multiple  prisons  where  former  prisoners  have 
so  far  reported  abuses  to  the  American  investi- 
gators. First  enclosed  with  barbed  wire  at  the 
end  of  the  war,  Tikrit’s  neighboring  villages 
were  similarly  imprisoned  in  the  weeks  leading 
up  to  Hussein’s  capture,  when  residents  say  they 
woke  one  morning  to  find  that  the  US  military 
had  enveloped  their  villages  in  barbed  wire  and 
set  up  checkpoints  during  the  night. 

Detention  centers  in  Tikrit  reportedly  in- 
clude one  of  Saddam  Hussein’s  Presidential 
Palaces,  Uday  Hussein’s  former  horse  stables, 
and  the  US-confiscated  Tikrit  Elementary 
School.  All  of  these  appear  to  be  newly  estab- 
lished prisons,  as  none  appear  on  CRODHI’s 
list  of  known  centers  of  incarceration. 

As  the  vice  president  and  media  director 
for  the  non-profit  Focus  on  American  Arab  In- 
terests Relations  (FAAIR),  Alomari  had  been 
traveling  in  and  out  of  Iraq  since  December, 
giving  seminars  on  American  democracy  to 
Iraq’s  academic  and  political  leaders.  “I  came 
back  about  mid-June  and  about  a week  later 
Shereef  [Akeel]  called  me,”  said  Alomari.  “He 


December  2004 


26 


Prison  Legal  News 


told  me  he  wanted  to  go  to  Iraq;  he  wanted 
to  investigate  these  cases.” 

Akeel  had  teamed  up  with  attorneys  in 
Philadelphia  and  New  York  to  work  with  the 
Center  for  Constitutional  Rights  in  bringing 
a lawsuit  against  private  security  firms  Ti- 
tan Corp  and  CACI  International.  The  class 
action  suit  accuses  the  US  firms  of  violating 
the  Alien  Tort  Claims  Act  and  the  Racketeer 
Influenced  Corrupt  Organizations  Act 
(RICO)  by  engaging  in  illegal  abuse  and  tor- 
ture of  detainees  with  the  goal  of  securing 
lucrative  government  contracts.  [See  PLN, 
Nov.  2004] 

In  fact,  despite  a recent  military  report 
recommending  criminal  charges  be  filed 
against  at  least  two  Titan  employees  con- 
tracted as  translators  at  Abu  Ghraib  prison, 
the  US  Army  has  awarded  a six  month 
“bridging  contract”  to  the  San  Diego-based 
security  firm  to  continue  providing  transla- 
tors and  interpreters  after  its  current  contract 
ends  this  month.  The  Associated  Press  re- 
ports that  the  new  contract  could  bring  Titan 
as  much  as  $400  million. 

Both  Titan  and  CACI  have  repeatedly 
denied  allegations  that  their  personnel  have 
been  involved  in  any  illegal  activity  or  wrong- 
doing. They  have  said  the  lawsuit  against  them 
is  unfounded  and  have  stood  by  specific  em- 
ployees accused  of  abuses  in  Iraq. 

Akeel  says  the  discovery  of  gross  mis- 
treatment at  over  two  dozen  prisons 
controlled  by  the  US  military  is  “another 
piece  of  the  puzzle,”  and  could  strengthen 
the  legal  team’s  case.  Pieces  have  been  put 
into  place  with  the  declassified  sections  of 
three  military  reports  investigating  prison 
abuse  in  Iraq.  Though  the  findings  have  been 
limited  to  activities  at  Abu  Ghraib,  Akeel 
says  they  still  provide  evidence  of  private 
contractors  at  both  firms  engaging  in  crimes 
against  former  detainees.. 

The  legal  team’s  next  move  is  to  fit 
former  detainees’  descriptions  of  assailants 
and  prison  release  papers  with  names  and 
photographs  of  Titan  and  CACI  employees 
contracted  to  the  prisons.  It  is  not  yet  known 
if  Titan  or  CACI  workers  were  contracted  to 
the  majority  of  the  prisons  where  detainees 
allege  abuse  took  place, 

This  article  originally  appeared  in  The  New 
Standard  and  is  reprinted  here  with  permis- 
sion. The  NewStandard  is  an  independent, 
anticommercial  news  source  funded  entirely 
by  reader  donations  and  dedicated  to  hard 
news  journalism  and  investigative  reporting 
from  the  perspective  of  people  affected  by 
current  events  and  policies.  It  can  be  found 
on  the  web  at  http://newstandardnews.net. 
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Iowa  Sex  Offender  Residence  Restrictions  Unconstitutional 

by  Matthew  T.  Clarke 


A federal  court  in  Iowa  has  held  that 
he  residential  restrictions  placed 
upon  sex  offenders  by  Iowa  Code  § 692A.2A 
are  unconstitutional. 

John  Does  I-III,  Iowa  sex  offenders,  filed 
a class-action  suit  under  42  U.S.C.  § 1983  in 
Iowa  federal  district  court  challenging  the  re- 
strictions of  § 692A.2A  on  numerous 
constitutional  grounds,  including  the  rights  to 
family  privacy,  freedom  to  travel,  due  process 
and  the  rights  against  self-incrimination  and 
cruel  and  unusual  punishment.  They  also  chal- 
lenged the  restrictions  as  unconstitutional  ex 
post  facto  laws  as  applied  to  class  members 
whose  crimes  occurred  prior  to  the  effective 
date  of  § 692A.2A,  July  1,  2002. 

The  restrictions  make  it  a criminal  offense 
for  “a  person  who  has  committed  a criminal 
offense  against  a minor,  or  an  aggravated  of- 
fense, sexually  violent  offense,  or  other 
relevant  offense  that  involved  a minor”  to  re- 
side within  2,000  feet  of  the  property  of  public 
or  private  elementary  or  secondary  schools, 
or  child  care  center,  preschool,  or  registered 
child  development  home  (hereafter  referred  to 
as  “facilities”)  unless  the  person  established 
the  residence  prior  to  July  1, 2002,  the  facility 
was  newly  located  after  July  1,  2002,  or  the 
person  is  serving  a criminal  sentence  or  com- 
mitment under  Iowa  Code  Chapter  229. 
Residing  is  defined  as  the  place  where  a per- 
son sleeps  and  may  be  mobile,  transitory  and/ 
or  include  more  than  one  location. 

The  plaintiff’s  noted  that  the  only  list 
of  child  care  facilities  is  maintained  by  the 


Iowa  Department  of  Human  Services  and 
they  had  to  file  an  open  records  request  and 
pay  a $70.00  fee  to  receive  it.  The  list 
changes  dramatically  due  to  a frequent 
turnover  in  child  care  facilities.  For  in- 
stance, in  2002,  it  contained  7,462 
locations  and  was  258  pages  long.  In  2003, 
it  contained  7,172  locations,  1,921  of 
which  were  not  on  the  2002  list.  Many  en- 
tries contain  only  a post  office  box,  not  a 
physical  location,  making  it  impossible  to 
determine  the  location  of  the  facility  from 
the  list.  Also  noted  was  the  ease  by  which 
any  resident  can  register  a facility.  Any  per- 
son who  is  over  18,  provides  three  letters 
of  reference,  and  has  a smoke  detector  and 
fire  extinguisher  in  their  home  can  apply 
for  a free  two-year  registration  as  a child 
development  home. 

Maps  of  the  restriction  zones  produced 
for  law  enforcement  show  that  the  presence 
of  a single  facility  in  a town  often  restricts 
the  entire  town.  Restriction  zones  covered 
the  entire  area  of  larger  cities  such  as  Des 
Moines  and  Iowa  City  except  for  industrial 
parks  and  some  of  the  most  expensive 
neighborhoods. 

6,942  of  Carroll  County’s  8,119  resi- 
dences were  restricted.  All  but  383  of  the 
non-restricted  residences  were  in  unincor- 
porated areas.  Of  those  383  residences,  244 
are  located  in  tiny  towns  having  neither 
schools  nor  child  care  facilities.  Thus,  only 
two  percent  of  the  housing  in  Carroll 
County  is  available  to  affected  persons  not 
wanting  to  live  in  unincor- 
porated areas  or  villages 
having  no  services. 

As  of  December  1, 
2003,  5,073  of  Iowa’s  5,674 
registered  sex  offenders’ 
crimes  involved  minor  victims. 
Testimony  and  affidavits  of  six- 
teen sex  offenders  and  the  wife 
of  a seventeenth  showed  that 
even  persons  with  misde- 
meanor offenses  involving 
minors,  non-violent  of- 
fenses— such  as  possession 
of  child  pornography  com- 
puter files,  streaking  or  statutory 
rape — and  non-sexual  juvenile 
offenses — such  as  being  in  a 
fight  with  another  minor  at 
junior  high  school — and 
those  thought  to  be  at  low  or 
moderate  risk  of  re-offending 


and  their  families  were  subjected  to  draconian 
restrictions  on  where  they  reside.  Often,  they 
would  receive  approval  of  the  police  for  a lo- 
cation only  to  have  the  approval  rescinded  a 
few  months  after  signing  a lease.  The  restric- 
tions also  led  to  the  job  losses,  impeded  job 
searches,  and  kept  families  from  living  to- 
gether. 

The  experts  the  court  heard  all  noted  that 
there  was  no  information  on  a correlation  be- 
tween recidivism  and  distance  between  the  sex 
offender’s  residence  and  a facility.  Expert  tes- 
timony indicated  that  the  residency 
restrictions  were  unnecessary  for,  and  could 
even  hamper,  the  supervision  of  sex  offend- 
ers. The  recidivism  rate  for  sex  offenders  after 
four  to  five  years  was  given  as  13.4  % for 
crimes  involving  children  and  18.9  % for 
crimes  involving  adults. 

The  Court  held  that  the  regulatory  scheme 
in  § 692A.2A  is  similar  to  the  traditional  pun- 
ishment of  banishment,  imposes  an  affirmative 
restraint  on  the  people  it  affects,  and  is  an 
unreasonably  excessive  restriction  in  relation- 
ship to  any  non-punitive  purpose.  Therefore, 
its  application  to  sex  offenders  whose  crimes 
occurred  before  its  enactment  violated  the  Ex 
Post  Facto  Clause  of  the  U.S.  Constitution. 

The  Court  further  held  that  the  restrictions 
unconstitutionally  interfere  with  the  sex  offend- 
ers’ and  their  families’  right  to  govern  their 
family  affairs  without  undue  interference  from 
the  State.  The  restrictions  prevent  or  hinder  the 
class  members  living  outside  of  Iowa  from  re- 
turning to  Iowa  in  violation  of  the  constitutional 
right  to  travel  freely  between  States.  The  restric- 
tions also  violate  the  constitutional  right  to  freely 
travel  within  a State. 

The  Court  also  held  that  § 692A.2A  also 
violates  the  procedural  due  process  rights  of 
the  affected  persons  by  failing  to  provide  a 
person  of  ordinary  intelligence  notice  of 
whether  his  conduct  violates  the  law  and  giv- 
ing no  opportunity  for  a hearing  on  an 
individual’s  level  of  endangerment  to  the  com- 
munity. Thus,  it  deprives  affected  persons  of 
a liberty  interest  without  notice  and  an  op- 
portunity to  be  heard.  Because  § 692A.7 
requires  a sex  offender  to  register  even  if  he 
is  living  within  a restricted  area  in  violation 
of  § 692A.2A,  the  effect  of  the  two  statutes  is 
to  violate  the  sex  offender’s  right  against  self 
incrimination  under  the  Fifth  Amendment. 

The  Court  declared  that  § 692A.2A  was 
unconstitutional  and  permanently  enjoined  its 
enforcement.  See:  Doe  v.  Miller , 298  F.Supp.2d 
844  (S.D.  Iowa  2004).  PI 
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Untimely  Grievances  Satisfy  PLRA 
$70,000  Beating  Verdict  Upheld 


T’he  Sixth  Circuit  Court  of  Appeals 
held  that  even  an  untimely  griev- 
ance satisfied  the  exhaustion  requirement  of 
the  Prison  Litigation  Reform  Act  (PLRA) 
so  long  as  the  prisoner  goes  through  every 
step  of  the  grievance  process.  In  doing  so, 
the  court  upheld  a $70,000  damage  verdict 
against  an  Ohio  prison  guard  who  beat  a 
handcuffed  prisoner. 

On  November  5,  1997,  Ohio  prisoner 
Douglas  Thomas  told  a guard  “that  he  felt 
stressed  out  and  needed  ‘to  lay  it  down  for 
a few  days[.]”’  The  guard  told  another 
guard,  Shawn  Woolum,  to  escort  Thomas  to 
segregation.  Earlier  that  day  Thomas  and 
Woolum  exchanged  angry  words  and 
Woolum  took  this  opportunity  to  retaliate. 
“While  walking  Thomas  down  to  segrega- 
tion, Woolum  . . . began  to  pummel  the 
handcuffed  Thomas.  Woolum  struck  Tho- 
mas from  behind,  slammed  him  into  a steel 
door,  and  banged  his  face  against  the  steel 
door  and  cement  walls.  . . . Woolum  then 
stomped  on  Thomas’s  foot.  Thomas  was  in 
handcuffs  during  the  relevant  time  and  did 
not  resist.  As  a result  of  Woolum’s  actions, 
Thomas  suffered  a broken  clavicle,  broken 
ribs,  a broken  foot,  facial  lacerations,  and 
massive  swelling.  Thomas  alleges  that 
guards  Richard  Kepler,  Charlotte  Starcher, 
and  Billie  Waddell,  Sr.  observed  the  beat- 
ing, but  they  failed  to  intervene.” 

Various  investigations  followed.  A Use 
of  Force  Committee  investigated  the  inci- 
dent and  concluded  “that  Woolum  used  an 
inappropriate  amount  of  force;  after  disci- 
plinary proceedings . . . Woolum  was  fired.” 

“In  addition  to  the  prison’s  internal  ad- 
ministrative inquiry,  Thomas  invoked  the 
formal  grievance  procedure.  . . on  May  1, 
1998;  Thomas  requested  a grievance  form 
in  order  to  report  the  November  5 incident.” 
The  grievance  was  denied  “apparently  be- 
cause the  grievance  was  not  filed  within  the 
thirty-day  period  required  by  [prison] 
policy.”  Thomas  then  appealed  the  initial 
denial  of  his  grievance.  “On  October  30, 
1998,  the  Chief  Inspector  denied  Thomas 
relief,  determining  that  the  grievance  was 
filed  too  late  [.]” 

Thomas  then  filed  an  action  in  state 
court  against  Woolum  alleging  excessive 
force  and  against  John  and  Jane  Doe  defen- 
dants for  failing  to  protect  Thomas  and 
prevent  the  beating.  During  discovery,  Tho- 
mas learned  that  Kepler,  Starcher,  and 


Waddell  were  present  during  the  beating  and 
failed  to  protect  him.  The  state  court  action 
was  dismissed  without  prejudice  on  Octo- 
ber 20,  1999,  and  Thomas  filed  a complaint 
in  the  U.S.  District  Court  on  that  date,  nam- 
ing Woolum,  Kepler,  Starcher,  and  Waddell. 

After  briefing,  the  district  court  ruled 
that  Thomas  had  not  exhausted  his  remedies 
with  respect  to  Kepler,  Starcher,  and 
Waddell  because  his  grievance  form  “was 
‘against  defendant  Woolum,’  not  the  other 
defendants.”  Accordingly,  the  court  dis- 
missed the  claims  against  Kepler,  Starcher, 
and  Waddell  for  failure  to  exhaust  but  even- 
tually awarded  Thomas  $70,000  on  his 
claim  against  Woolum.  Thomas  appealed  the 
dismissal  or  his  claims  against  the  other  de- 
fendants. 

The  appellate  court  noted  that  the  PLRA 
exhaustion  requirement  is  designed  to  give 
prison  officials  an  opportunity  to  address 
problems  before  the  prisoner  proceeds  to 
court.  “It  is  not,  however,  designed  to  per- 
mit state  administrative  timelines  to  handcuff 
the  federal  courts  in  adjudicating  cases  in- 
volving important  federal  rights.  ...  if  the 
state  foregoes  an  opportunity  to  decide  mat- 
ters internally  whether  for  internal  time 
constraints  or  any  other  reason,  the  PLRA 
has  nonetheless  served  its  purpose,  and  the 
prisoner  may  proceed  to  federal  court.” 

The  court  explained  that  “by  filing  [his 
grievance]  Thomas  gave  the  state  an  oppor- 
tunity to  hear  the  claim  and,  by  appealing, 
Thomas  gave  the  state  the  opportunity  to 
reconsider  its  decision.” 

Ultimately,  the  court  held  “that  a pris- 
oner who  has  presented  his  or  her  grievance 
through  one  complete  round  of  the  prison 
process  has  exhausted  the  available  admin- 
istrative remedies  under  42  U.S.C.  § 1997e 
(a),  regardless  of  whether  the  prisoner  com- 
plied with  the  grievance  system’s  procedural 
requirements.” 

Relying  on  its  decision  in  Curry  v.  Scott, 
249  F.3d  493  (6th  Cir.  2001),  the  court  held 
that  Thomas  failed  to  exhaust  his  claims 
against  Kepler,  Starcher,  and  Waddell  be- 
cause “his  grievance  contained  no 
information  relevant  to  those  claims.”  The 
court  explained  that  Thomas’  grievance 
“should  have  noted  either  the  other  officers’ 
names  or  the  fact  that  other  officers  had  seen 
the  beating.”  The  damage  verdict  against 
Woolum  was  upheld.  See:  Thomas  v.  Woolum, 
337  F.3d  720  (6th  Cir.  2003). 
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California  Lifer  Parole  Rescission  Upheld  On  One  Of  Five  Grounds 
Alleged;  Federal  Ex  Post  Facto  Appeal  Is  Moot 

by  John  E.  Dannenberg 


The  California  Court  of  Appeals  held 
that  one  of  the  five  causes  charged 
by  the  Board  of  Prison  Terms  (parole 
board)  to  rescind  a life  prisoner’s  unex- 
ecuted grant  of  parole  was  properly 
determined  by  the  Board,  and  thus  upheld 
the  rescission.  In  a subsequent  federal 
habeas  action,  the  Ninth  Circuit  U.S. 
Court  of  Appeals  held  that  the  prisoner’s 
Ex  Post  Facto  claim  was  moot,  but  per- 
mitted amending  his  petition  to  include  a 
due  process  “some  evidence”  review. 

California  state  prisoner  Steven  Caswell 
was  convicted  in  1976  of  four  counts  of  kid- 
napping for  the  purpose  of  robbery,  plus 
assault  with  a deadly  weapon  and  attempted 
murder.  Caswell  was  sentenced  to  “straight 
life,”  meaning  he  would  be  first  eligible  for 
parole  in  1983.  Denied  parole  four  times,  he 
was  finally  granted  parole  in  1986,  with  his 
release  date  set  for  December,  2006.  Follow- 
ing normal  progress  hearings,  his  date  was 
advanced  for  good  behavior  to  September, 
2000. 

But  in  1998,  the  Board  ordered  a rescis- 
sion hearing  as  they  have  done  for  virtually 
every  non-murderer  parole  date  they  have 
granted  in  the  past  decade  (murderer  parole 
dates  are  usually  reversed  by  the  Governor). 
At  issue  was  whether  the  Board’s  five- 
pronged decision  to  rescind  parole  was 
legally  and  factually  supportable. 

On  a writ  of  habeas  corpus,  the  Supe- 
rior Court  of  Solano  County  reversed  the 
Board,  finding  all  five  of  its  “reasons”  lack- 
ing in  factual  underpinning  or  legal  support. 
Upon  the  Board’s  appeal,  the  First  District 


California  Court  of  Appeal  agreed  with  four 
of  the  five  findings  of  the  Superior  Court, 
but  reversed  its  decision  on  the  fifth  reason. 

The  first  improper  reason  was  the  1999 
rescission  panel’s  belief  that  the  1986  grant- 
ing panel  had  not  adequately  discussed  the 
gravity  of  Caswell’s  offenses.  The  court  ruled 
that  that  evidence,  from  the  1982-1985  hear- 
ing transcripts,  was  complete  and  was 
presumably  before  the  granting  panel  in 
1986.  Although  the  1999  panel  also  had  that 
evidence  before  it,  it  failed  to  point  to  any 
specific  factual  determination  that  the  grant- 
ing panel  had  overlooked.  This  “reason”  was 
thus  held  insufficient  to  support  Caswell’s 
rescission.  The  second  improper  reason  to 
rescind  parole  was  the  1999  panel’s  finding 
that  the  1986  granting  panel  failed  to  men- 
tion Caswell’s  stayed  offenses  (all  offenses 
except  the  kidnappings  were  stayed).  The 
Court  of  Appeal  held  that  there  was  no  re- 
quirement these  offenses  be  recited  on  the 
record.  All  that  mattered  was  the  Board’s 
obligation  to  consider  the  related  underly- 
ing facts  which  the  record  showed  the  Board 
had  done. 

As  a third  improper  ground,  the  1999 
panel  found  that  the  granting  panel  should 
have  found  aggravation  rather  than  mitiga- 
tion in  analyzing  Caswell's  roles  in  the 
numerous  offenses.  However,  the  1986 
record  showed  a finding  that  “this  was  an 
exceptionally  serious  and  aggravated  com- 
mitment offense.”  Gratuitous  comments  on 
the  record  in  Caswell’s  favor  did  not  con- 
stitute an  adequate  basis  to  nullify  this  clear 
“aggravation”  finding. 


Of  interest  to  many  PLN  readers  is  the 
fourth  unsuccessful  reason  for  the  1999  re- 
scission: Caswell’s  “minimization”  of  his 
role  in  the  crimes.  The  court  noted  that  the 
Board’s  own  regulation  1 5 CCR  § 2236  pro- 
hibits requiring  admission  of  personal 
culpability  to  gain  parole,  or  to  hold  such 
refusal  against  the  prisoner.  “Minimization” 
was  thus  held  to  be  an  illegal  ground  for  re- 
scission. 

But  the  fifth  and  fatal  reason  for  rescis- 
sion was  that  there  was  a factual  basis  in  the 
1999  record  for  the  panel’s  conclusion  that 
the  1986  granting  panel’s  findings  were  in- 
consistent with  the  facts  before  it.  Ruling  that 
“reasonable  minds  could  differ”  on  whether 
the  granting  panel  gave  adequate  consider- 
ation to  his  attempted  murder  offense  details, 
the  court  ruled  that  there  was  “some  evidence” 
that  the  original  panel  had  erred,  justifying 
rescission.  Accordingly,  the  court  reversed  the 
grant  of  the  writ  below  and  Caswell  lost  his 
unexecuted  grant  of  parole.  See:  In  re  Caswell, 
92  Cal.App.4th  1017  (2001). 

Caswell  then  sought  federal  habeas  cor- 
pus relief.  His  principal  argument  was  that 
the  Board  violated  the  Ex  Post  Facto  Clause 
by  failing  to  apply  two  “rules  of  practice” 
in  effect  when  he  committed  his  crimes  in 
1976:  (1)  all  similarly  situated  prisoners 
were  released  within  five  years  of  their  pa- 
role suitability  finding,  and  (2)  multiple 
commitment  offenses  rarely  were  used  to 
enhance  the  base  life  crime  term.  He  thus 
claimed  that  he  should  have  been  released 
in  the  early  1990’s.  In  first  determining  its 
own  jurisdiction,  as  courts  must,  the  Ninth 
Circuit  considered  sua  sponte  whether  the 
case  was  moot  that  is,  whether  Caswell  con- 
tinued to  have  a personal  stake  in  the 
outcome  of  the  litigation.  Here,  the  court 
noted  that  Caswell  had  served  the  term  of 
confinement  initially  set  for  him.  That  he 
yet  remained  in  prison  was  not  because  of 
any  action  of  the  granting  panel  (whose  rules 
application  he  now  challenged  as  Ex  Post 
Facto)  it  was  solely  due  to  the  1999  deci- 
sion to  rescind  his  grant  of  parole.  Caswell 
argued  that  if  the  Board  had  followed  its 
rules-in-practice  in  1976,  he  would  have 
been  released  in  the  early  1990s  and  there 
were  have  been  nothing  to  rescind.  How- 
ever, the  court  ruled  that  the  rescission  was 
not  a “collateral  consequence”  of  the  1986 
calculation  of  his  release  date,  citing 
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Illinois  Appeals  Court  Reinstates  Prisoner’s 
Telephone  Disconnect  Suit 


Zegarra-Gomez  v.  INS,  314  F.3d  1124, 
1127  (9th  Cir.  2003). 

Furthermore,  the  court  observed  that 
the  Ex  Post  Facto  challenge  was  moot  be- 
cause the  court  could  not  provide  Caswell 
with  any  effective  relief  (citing  Spencer  v'. 
Kemna,  523  U.S.  1,  7 (1998)  [injury  must 
be  “likely  to  be  redressed  by  a favorable  ju- 
dicial decision”].  That  is,  the  Ninth  Circuit 
would  somehow  have  to  be  able  to  vacate 
the  Board’s  1999  decision  but  it  could  not 
do  so  because  Caswell  did  not  establish  that 
the  Board  committed  constitutional  error 
therein.  Caswell  had  tried  to  amend  equal 
protection  and  due  process  claims  in  the  dis- 
trict court  below.  The  Ninth  Circuit  agreed 
with  that  court’s  denial  of  the  equal  protec- 
tion claim  because  Caswell  had  not 
exhausted  his  state  court  remedies  on  it.  The 
Ninth  Circuit  also  doubted  this  claim  would 
survive  on  the  merits,  because  Caswell  had 
not  demonstrated  invidious  discrimination 
compared  to  others  similarly  situated,  as  he 
must  (citing  McQueary  v.  Blodgett,  924 
F.2d  829,  835  (9th  Cir.  1991)). 

Finally,  Caswell’s  due  process  claim 
that  the  Board’s  rescission  decision  was  ar- 
bitrary and  capricious  because  it  was  not 
supported  by  evidence  had  merit  because  it 
was  not  futile  and  because  Caswell  should 
be  at  least  allowed  to  try  to  prove  his  diffi- 
cult burden  that  the  Board’s  fifth  (and  fatal) 
reason  [wherein  they  admitted  that  “reason- 
able minds  could  differ”]  did  not  ipso  facto 
establish  the  “some  evidence”  needed  to 
support  the  rescission.  Accordingly,  the 
Ninth  Circuit  reversed  and  remanded  to  the 
district  court  for  an  evidentiary  determina- 
tion as  to  whether  the  Board  abused  its 
discretion  in  that  portion  of  its  1999  rescis- 
sion that  was  not  condemned  by  the 
California  Court  of  Appeal  in  its  2001  rul- 
ing. See:  Caswell  v.  Calderon,  363  F.3d 
832  (9th  Cir.  2004).  ^ 


T'he  Illinois  Court  of  Appeals  for  the 
Third  District  reinstated  a prisoner’s 
lawsuit  against  Ameritech  over  the 
company’s  alleged  fraudulent  intentional 
early  disconnecting  of  prisoner  phone  calls. 

Johnnie  Flournoy,  an  Illinois  state  pris- 
oner, filed  suit  in  state  court  alleging  fraud 
and  negligence  against  Ameritech,  the  pro- 
vider of  prison  phone  services  for 
intentionally  disconnecting  his  collect  phone 
calls  early  so  as  to  force  a second  call  and 
allow  the  collection  of  a second  initial  call- 
ing fee  and  surcharge.  He  also  alleged  that 
he  sent  his  mother  money  to  pay  for  the  col- 
lect calls  he  made  from  prison.  Ameritech 
moved  for  dismissal  of  the  suit,  citing  the  Il- 
linois Public  Utilities  Act  which  grants  the 
Illinois  Commerce  Commission  exclusive  ju- 
risdiction over  complaints  concerning 
excessive  rates  or  overcharges  by  public  utili- 
ties companies.  220  ILCS  5/9 — 252.  The 
circuit  court  dismissed  the  suit.  Flournoy 
appealed. 

The  court  of  appeals  first  noted  that 
claims  for  reparations  lie  within  the  exclu- 
sive jurisdiction  of  the  Commission. 
However,  if  the  claim  is  for  civil  damages,  a 
circuit  court  may  hear  the  case.  It  then  held 
that  “the  essence  of  Flournoy’s  claim  is  that 
Ameritech  deliberately  terminated  his  collect 
telephone  calls  prematurely,  forcing  him  to 
call  the  same  person  again.  As  a consequence, 
his  family  members  were  charged  multiple 
surcharges  and  initial  calling  fees  for  accept- 
ing his  collect  calls.  Flournoy  does  not  contest 
the  actual  rates  charged  as  surcharges  and  ini- 
tial calling  fees,  or  claim  those  rates  are 
excessive.  Instead,  his  claim  is  that  Ameritech 
collected  the  charges  multiple  times  due  to 
its  practice  of  prematurely  terminating  his 


collect  calls.  Flournoy  is  seeking  damages 
due  to  the  alleged  fraud  and  negligence  that 
resulted  in  multiple  surcharges  and  initial 
calling  fees.  Based  on  these  circumstances, 
we  find  that  his  claim  is  for  civil  damages. 
Accordingly,  his  claim  is  within  the  juris- 
diction of  the  circuit  court.” 

The  court  of  appeals  also  held  Flournoy 
had  adequately  stated  a cause  of  action  for 
consumer  fraud  under  the  Consumer  Fraud 
and  Deceptive  Business  Practices  Act,  815 
ILCS  505/2.  It  also  shot  down  Ameritech’s 
defenses  under  the  “voluntary  payment  doc- 
trine” and  the  “filed  rate  doctrine.” 
Therefore,  it  reversed  the  dismissal  of  the 
suit  and  returned  it  to  the  circuit  court  for 
further  proceedings.  See:  Flournoy  v. 
Ameritech,  35 1 111.  App.  3d  583;  8 14  N.E.2d 
585  (111.  App.  Ct.  3rd  Dist.  2004).|^ 
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Wisconsin  District  Court  Reversed;  PLRA  Fee 
Limits  Constitutional,  Says  Seventh  Circuit 


In  a 6-5  decision  marked  by  a plurality 
opinion  and  a strongly- worded  dissent, 
the  en  banc  Seventh  U.S.  Circuit  Court  of 
Appeals  reversed  the  U.S.  District  Court,  West- 
ern District  of  Wisconsin,  and  held  that 
provisions  of  the  Prison  Litigation  Reform  Act 
(PLRA)  limiting  recovery  of  attorney  fees  in 
civil  rights  suits  filed  by  prisoners,  42  U.S.C. 
§ 1997e(d),  do  not  violate  equal  protection  and 
are  constitutional.  Prison  Legal  News  previ- 
ously reported  on  the  district  court  case, 
Johnson  v.  Daley,  117  F.Supp.2d  889  (W.D. 
Wis.  2000),  at  PLN,  July  2001,  page  9. 

Wisconsin  prisoner  Cedric  Johnson  sued 
George  Daley,  medical  director  of  the  Bureau 
of  Correctional  Health  Services,  Wisconsin 
Department  of  Corrections,  under  42  U.S.C. 
§ 1983.  Johnson  claimed  that  Daley  subjected 
him  to  cruel  and  unusual  punishment,  in  vio- 
lation of  the  Eighth  Amendment,  by  refusing 
repeatedly  for  three  years  to  certify  him  as 
eligible  for  a liver  transplant,  despite  the  fact 
that  he  had  been  diagnosed  with  end-stage 
liver  disease,  had  fallen  into  a coma  multiple 
times  as  a result  of  liver  failure,  and  was  pro- 
jected by  a liver  transplant  specialist  to  live 
only  three  to  four  years  without  a transplant. 

Following  trial,  a jury  found  for 
Johnson.  The  jury  awarded  him  $10,000  in 
compensatory  damages  and  $30,000  in  pu- 


nitive damages.  Johnson  was  placed  on  the 
transplant  list,  and  eventually  received,  a 
liver  transplant. 

Johnson’s  appointed  counsel  then 
sought  fees  from  Daley  of  $92,997.20,  in- 
cluding some  attorney  hours  billed  at  $325 
per  hour.  The  billing  rate  exceeded  the  abso- 
lute limit  of  42  U.S.C.  § 1997e(d)(3) 
(attorney’s  fees  in  § 1983  actions  by  prison- 
ers limited  to  150%  of  fees  established  by 
18  U.S.C.  § 3 006 A),  and  the  total  fees  de- 
manded exceeded  the  fee  cap  of  § 
1997e(d)(2)(fees  cannot  exceed  150%  of  the 
judgment).  The  district  court  held  that  § 
1997e(d)(2)  and  (3)  violated  the  equal  pro- 
tection component  of  the  Due  Process  clause 
of  the  Fifth  Amendment  and  awarded  the 
fees.  Daley  appealed.  The  United  States 
joined  as  intervener. 

The  appeals  court’s  plurality  held  that 
the  PLRA  “does  not  rest  on  any  of  the  pow- 
ers granted  by  Article  I of  the  Constitution; 
its  genesis  is  § 5 of  the  fourteenth  amend- 
ment....” The  plurality  thus  rejected  the 
district  court’s  Fifth  Amendment  analysis 
and  proceeded  with  its  own  investigation 
under  the  Fourteenth  Amendment. 

The  plurality  used  the  rational  relation- 
ship standard  of  analysis,  because 
“[prisoners  are  not  a suspect  class;  convic- 


tion of  a crime  justifies  the  imposition  of 
many  burdens.”  The  court,  seeking  a bench- 
mark, compared  § 1997e(d)(2)  and  (3)  to 
ordinary  tort  litigation  and  to  fee-limiting 
provisions  under  Medicaid,  the  Federal  Tort 
Claims  Act  (FTCA),  and  the  Equal  Access 
to  Justice  Act  (EAJA),  considering  in  what 
ways  the  fee-limiting  provisions  of  § 
1997e(d)(2)  and  (3)  might  be  considered  ra- 
tional by  Congress. 

The  plurality  cited  several  studies,  most 
notably  Margo  Schlanger,  Inmate  Litigation, 
1 16  Harvard  Law  Review  1555  (2003).  They 
also  repeatedly  characterized  prisoners  as 
dishonest  and  liars,  noted  that  threats  of  sanc- 
tions and  prosecution  for  making  false  claims 
holds  no  terror  for  an  already-incarcerated 
litigant,  and  labeled  most  prisoner  suits  “pes- 
tiferous.” From  such  characterization,  the 
plurality  held  that  the  PLRA’s  fee  limits  were 
rational  and,  hence,  constitutional.  All  cir- 
cuit courts  to  consider  the  constitutionality 
of  the  PLRA’s  attorney  fee  cap  provision 
have  upheld  it. 

The  district  court  judgment  was  re- 
versed and  the  case  remanded  for  an  award 
of  attorney  fees  consistent  with  § 1997e(d). 
One  judge  concurred  only  in  the  judgment. 
See:  Johnson  v.  Daley,  339  F.3d  582  (7th  Cir. 
2003)(en  banc).|PJ 


Nevada  Prisoner  Killed  In  Rec  Yard  Riot 


On  July  13,  2004,  racial  tension  at 
the  High  Desert  State  Prison  in 
southern  Nevada  erupted  into  a deadly  riot. 
The  fighting,  reportedly  between  Blacks  and 
Hispanics  on  the  rock-strewn  recreation  yard, 
left  one  prisoner  dead  and  18  others  injured. 

The  battle  began  around  2 p.m.  after 
hundreds  of  medium-security  prisoners  were 
released  onto  the  yard  for  recreation.  Doz- 
ens of  prisoners  fought  during  the  20-minute 
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melee  in  which  at  least  one  prisoner  used  a 
rock  to  crush  the  skull  of  another  prisoner, 
25 -year-old  Joshua  Muniz. 

Guards  quelled  the  riot  by  firing  shot- 
gun pellets  into  the  crowd,  according  to 
Nevada  Department  of  Corrections  (DOC) 
spokesman  Howard  Skolnik.  Four  prisoners 
were  taken  to  an  area  hospital,  including 
Muniz  and  another  prisoner  who  was 
wounded  in  the  leg  by  the  shotgun  blast. 

Skolnik  would  only  describe  the  riot  as 
“racial  in  nature.” 

Guards  at  the  prison  had  long  warned 
that  the  rocks — some  of  which  measured  up 
to  10-inches  across — could  be  used  as  weap- 
ons. The  guard’s  union  lobbied 
unsuccessfully  for  nearly  two  years  to  have 
the  rocks  removed,  prompting  them  in  2003 
to  file  a grievance  over  the  dangerous  “rock 
problem.” 

Still,  the  yard  remained  littered  with 
rocks,  which  the  prisoners  hurled  at  each 
other  during  the  riot,  said  an  unidentified 


guard  at  the  prison.  The  guard  also  noted  that 
the  same  two  groups  of  prisoners  had  clashed 
and  thrown  rocks  at  each  other  just  two  days 
earlier. 

Mercedes  Maharis,  a longtime  prisoner 
advocate,  criticized  prison  officials  for  not 
doing  a better  job  of  identifying  rival  pris- 
oners and  keeping  them  separated.  “They  let 
the  wrong  people  out  in  the  yard  together,” 
said  Maharis. 

The  unidentified  guard  agreed.  “This  is 
negligence,”  he  said.  “The  department  could 
have  removed  the  rocks  to  prevent  this  situ- 
ation. I’m  outraged.  Enough  is  enough.” 

The  Nevada  Department  of  Public 
Safety  is  investigating  the  riot,  but  Maharis 
doubts  an  impartial  probe  will  be  conducted. 
“They’re  connected;  one  hand  washes  the 
other,”  Maharis  said.  “It’s  time  that  an  out- 
side agency  comes  to  investigate.”  |P| 

Sources;  Las  Vegas  Review-Journal,  Asso- 
ciated Press 
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“Therapeutic  Seclusion”  of  Civilly 
Committed  Sex  Offenders  Contrary  to 
Professional  Judgment 

by  David  M.  Reutter 


The  Seventh  Circuit  Court  of  Appeals 
has  held  that  civilly  committed  sex 
offenders  are  entitled,  as  a matter  of  due  pro- 
cess, to  the  exercise  of  professional  judgment 
as  to  the  needs  of  residents,  and  fact  issues 
exist  in  this  case  of  whether  the  use  of  seclu- 
sion could  be  justified  on  either  security  or 
treatment  grounds.  This  action  was  filed  by 
an  unspecified  number  of  Wisconsin  civilly 
committed  sex  offenders,  who  are  being  held 
for  an  indeterminate  time  beyond  their  prison 
sentence.  They  are  nominally  considered 
mental  patients.  Their  claims  arise  from 
events  while  they  were  held  at  the  Wiscon- 
sin Resource  Center.  In  June  2001,  the 
plaintiffs  were  moved  to  the  Sand  Ridge  Se- 
cure Treatment  Center,  so  this  action 
proceeded  for  monetary  damages  only. 

Individual  treatment  plans  used  at  the 
Resource  Center  contemplated  the  possibil- 
ity that  misconduct  would  lead  to  what  the 
state  calls  “therapeutic  seclusion”:  place- 
ment in  a cell  that  contains  only  a concrete 
platform  (which  serves  as  a bed),  a toilet, 
and  a sink.  Residents  in  seclusion  often  were 
deprived  of  clothing  and  other  amenities. 
They  were  only  allowed  out  of  their  cell  for 
one  hour,  five  days  per  week  in  shackles. 
One  plaintiff  was  held  in  seclusion  for  82 
consecutive  days  and  100  total  in  1998;  all 
plaintiffs  had  been  held  in  seclusion  for  at 
least  20  consecutive  days. 

The  plaintiff’s  42  U.S.C.  § 1983  com- 
plaint alleged  that  “therapeutic  seclusion”  as 
practiced  at  the  Resource  Center  violated 
their  due  process  rights.  The  defendants 
moved  for  summary  judgment.  The  Wiscon- 
sin district  court  held  a dispute  within  the 
psychiatric  profession  as  to  the  treatment 
could  not  be  resolved  without  a trial.  The 
defendants  then  appealed,  arguing  they  were 
entitled  to  qualified  immunity. 

The  Seventh  Circuit  found  the  plaintiffs 
presented  the  affidavits  of  two  respected  psy- 
chiatrists, one  of  whom  (Kenneth  Tardiff)  had 
been  Chairman  of  the  American  Psychiatric 
Association’s  task  force  on  the  appropriate 
uses  of  seclusion  and  restraint.  These  experts 
concluded  unequivocally  that  the  duration  that 
that  the  Resource  Center  applied  seclusion  was 
medically  inappropriate  and  universally  con- 
demned by  the  psychiatric  profession  as  a 
therapeutic  tool.  One  of  those  experts  went 


so  far  as  to  opine  that  any  contrary  view 
could  not  represent  an  honest,  professional 
judgment.  Of  course,  the  State  was  able  to 
present  the  affidavits  of  three  psychiatrists 
to  opine  the  contrary  view. 

Like  pretrial  detainees,  persons  “who 
have  been  involuntarily  committed  are  entitled 
to  more  considerate  treatment  and  conditions 
of  confinement  than  criminals  whose  condi- 
tions of  confinement  are  designed  to  punish.” 
While  the  State  need  not  establish  the  “neces- 
sity” of  applying  restraints  or  other  forms  of 
close  custody  on  detainees  or  residents,  they 
are  entitled  to  “the  exercise  of  professional 
judgment  as  to  the  needs  of  the  residents”;  if 
professional  judgment  leads  to  the  conclusion 
that  restraints  are  necessary  for  the  well-being 
of  the  detainee  (or  others),  then  the  Constitu- 
tion permits  those  devices. 

The  Court  found  the  facts  in  this  case, 
however,  present  a dispute  as  to  whether  the 
use  of  “therapeutic  seclusion”  was  used  as 
therapy  or  punishment.  The  defendant’s  con- 
tended that  a decision  by  a person  with  an 
advanced  degree  is  not  open  to  question  in 
litigation,  ever,  if  the  whole  medical  profes- 
sion and  every  published  scholarly  article  are 
against  them.  While  the  States  are  entitled 
to  experiment,  their  activities  are  subject  to 
outside  supervision. 

“In  a world  of  uncertainty  about  how  to 
best  deal  with  sexually  dangerous  persons, 
there  is  room  both  for  disagreement  and  trial- 
and-error;  all  the  Constitution  requires  is  that 
punishment  be  avoided  and  medical  judg- 
ment be  exercised.  But  this  is  a far  cry  from 
saying  anything  goes-that  if  the  holder  of  a 
masters  degree  in  psychology  were  to  decide 
that  sex  offenders  should  be  lobotomized  and 
subject  to  daily  electroshock  ‘therapy,’  no 
court  could  gainsay  that  decision.  Prisons 
may  attract  those  members  of  the  profession 
most  disposed  to  stern  measures,  which 
makes  some  outside  supervision  vital.” 

The  Court  held  a trial  is  needed  to  decide 
if  the  Resource  Center’s  use  of  seclusion  was 
designed  to  inflict  extra  punishment  for  the 
plaintiff’s  sex  crimes,  rather  than  to  treat  their 
condition  or  protect  others  from  non-violence. 
Thus,  qualified  immunity  is  not  proper  at  this 
stage  and  the  matter  was  affirmed  and  re- 
manded for  trial.  See:  West  v.  Schwebke,  333 
F.3d  745  (7th  Cir.  2003).  f\ 
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BOP  Fires  Prison  Guard  Accused  Of  Rape, 
Attempted  Murder 


A federal  prison  guard  charged  with 
he  kidnapping,  rape,  and  at- 
tempted murder  of  an  18-year-old  woman 
has  been  fired  from  the  Federal  Correctional 
Institution  in  Sheridan,  Oregon. 

Robert  James  Stamper  Jr.’s  long  over- 
due termination  came  on  July  16, 2004 — one 
day  after  he  received  a 14-month  prison  sen- 
tence in  an  unrelated  case  in  which  he 
pleaded  guilty  to  beating  and  choking  his 
girlfriend. 

Apparently  a prison  sentence  is  what  it 
takes  to  get  fired  from  the  federal  Bureau  of 
Prisons.  During  the  summer  of  2004, 
Stamper,  28,  kept  his  job  despite  being  jailed 
three  times  between  May  and  July  for  vio- 
lating a restraining  order. 

While  he  was  out  on  the  domestic  abuse 
charges,  prosecutors  say  Stamper  abducted  a 
woman  at  gunpoint  at  3 a.m.  on  July  12, 2004, 


from  the  residential  treatment  center  where  she 
worked.  The  victim  said  she  did  not  know 
Stamper  but  that  he  had  called  her  by  name. 

According  to  police.  Stamper  took  the 
woman  into  the  woods,  raped  her  repeatedly, 
then  strangled  her  into  unconsciousness. 
Believing  the  woman  was  dead.  Stamper  al- 
legedly covered  her  nude  body  with  brush 
and  fled  the  scene.  The  woman  regained  con- 
sciousness around  7:30  a.m.  and  made  her 
way  to  a nearby  road,  where  she  flagged 
down  a passing  log  truck. 

The  woman  worked  with  police  to  pro- 
duce a composite  sketch  of  her  attacker,  which 
led  to  Stamper’s  identification  late  that  after- 
noon. The  woman  subsequently  picked 
Stamper  out  of  a photo  lineup,  authorities  said. 

After  determining  that  Stamper  had  re- 
ported for  his  shift  at  the  prison,  detectives 
went  to  apprehend  him.  Stamper  was  relieved 


of  his  duties  by  a supervisor  around  11:15 
p.m.  and  escorted  to  the  prison’s  main  lobby, 
where  he  was  met  by  police.  “He  was  or- 
dered to  the  ground,  cuffed  and  taken  into 
custody  without  incident,”  said  District  At- 
torney Brad  Berry. 

Stamper  faces  12  charges  in  the  latest 
incident:  fourth-degree  assault,  second-de- 
gree assault,  attempted  first  degree  sodomy, 
first-degree  burglary,  three  counts  of  first- 
degree  rape,  two  counts  of  first  degree 
sodomy,  two  counts  of  first-degree  kidnap- 
ping, and  attempted  aggravated  murder.  Bail 
was  set  at  $5.3  million. 

Of  the  12  charges,  9 carry  mandatory 
minimum  sentences  of  75  to  120  months  in 
prison.  According  to  Berry,  Stamper  could 
be  facing  “decades”  in  prison,  jfl 

Source:  News-Register 


New  Jersey  Vegetarian  Meals  Satisfy  Halal 
Dietary  Obligations 

by  John  E.  Dannenberg 


The  Third  U.S.  Court  of  Appeals  held 
that  legitimate  cost  and  convenience 
factors  supported  the  New  Jersey  Depart- 
ment of  Corrections’  (NJDOC)  decision  to 
provide  the  280  observant  Muslims  with 
only  vegetarian  Halal  (Islamic  ritually  cor- 
rect) meals  instead  of  their  requested  meals 
made  with  Halal  meat.  The  court  further 
ruled  that  providing  four  Jewish  prisoners 
with  Kosher  (ritually  correct)  meals  did  not 
violate  the  Muslims’  equal  protection  rights. 

James  Williams  and  other  Muslim  pris- 
oners sued  NJDOC  officials  under  42  U.S.C. 
§ 1983  to  require  NJDOC  to  provide  its  Mus- 
lim population  with  meals  that  included 
Halal  meat.  They  complained  that  restrict- 
ing them  to  a vegetarian  Halal  diet  violated 
their  First  Amendment  rights  to  free  exercise 
of  religion.  They  further  complained  they  were 
being  denied  equal  protection  as  to  Jewish  pris- 
oners whom  they  believed  were  receiving  meat 
in  their  specially  prepared  Kosher  meals.  The 
latter  issue  was  easily  resolved  when  the  record 
showed  that  the  Kosher  meals  being  delivered 
were  in  fact  meatless. 

The  court  analyzed  the  free  exercise 
claim  under  the  familiar  four-part  test  of 
Turner  v.  Safley,  482  U.S.  78  (1987).  As  to 
the  first  part,  the  court  noted  that  “there  must 
be  a valid,  rational  connection  between  the 


prison  regulation  and  the  legitimate  govern- 
mental interest  put  forward  to  justify  it.” 
Importantly,  the  court  observed  that  “the  bur- 
den is  not  on  the  state  to  prove  the  validity 
of  its  challenged  regulation  but  falls  to  the 
prisoner  to  disprove  it,”  citing  Overton  v. 
Bazetta,  123  S.Ct.  2162  (2003). 

Prison  officials  showed  that  the  require- 
ment to  provide  280  Muslims  three  Halal 
meals  per  day  with  meat,  rather  than  feeding 
them  from  the  existing  prison  vegetarian  menu, 
would  entail  much  more  than  de  minimis  costs 
in  food,  security  and  preparation.  Each  meal 
thus  prepared  (outside)  would  have  to  be  x- 
rayed,  specially  stored  and  specially  served. 
Because  that  burden  was  not  within  the  exist- 
ing budget,  the  court  agreed  that  prison 
officials  prevailed  as  to  the  first  Turner  test. 

The  second  Turner  test  examined 
whether  the  prisoners  had  been  provided 
with  alternative  avenues  to  express  their  re- 
ligious beliefs.  The  court  noted  that  Muslims 
were  provided  a pork-free  vegetarian  diet, 
weekly  Jumaah  services,  study  of  Arabic, 
Ramadan  observation  with  fasting,  prayer 
five  times  per  day  and  the  opportunity  to 
observe  the  five  pillars  of  the  Islamic  faith. 
Additionally,  NJDOC  permitted  celebration 
of  the  Eid  holiday  by  allowing  Muslims  to 
cook  their  own  meals  containing  Halal  meat. 


In  short,  aside  from  daily  Halal  meat  meals, 
Muslim  prisoners  had  been  fully  accommo- 
dated as  to  religious  freedom.  The  court 
therefore  found  the  second  Turner  factor 
weighed  in  favor  of  NJDOC. 

Under  the  third  Turner  factor,  the  focus 
was  on  how  the  specific  religious  practice 
requested  would  impact  guards  and  other 
prisoners.  The  Muslims  suggested  the  prison 
should  simply  serve  Halal  meat  to  all  pris- 
oners. The  court  rejected  this  because  it  could 
be  viewed  as  imposing  Islam  on  the  whole 
prison  community. 

As  to  the  fourth  Turner  test,  for  “ready 
alternatives,”  the  court  found  that  because 
Halal  meat  for  all  meals  could  not  be  pro- 
vided at  de  minimis  cost,  a ruling  here  must 
favor  NJDOC. 

Finally,  the  prisoners  complained  that 
NJDOC’s  six-month-late  submission  of  an 
affidavit  from  newly  appointed  Commis- 
sioner Fruance  violated  discovery  rules.  The 
court’s  remedy  was  to  order  a deposition  of 
Fruance,  with  the  prisoners’  costs  and  attor- 
ney fees  for  this  to  be  billed  to  NJDOC. 

Accordingly,  the  Third  Circuit  affirmed 
the  U.S.  District  Court’s  (D.N.J.)  ruling  be- 
low that  had  granted  summary  judgment  in 
favor  of  NJDOC.  See:  Williams  v.  Morton, 
343  F.3d  212  (3rd  Cir.  2003).|PI 
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Qualified  Immunity  Granted  for  Warrantless  Parole  Search 


T'h 
h 


''lie  Second  Circuit  Court  of  Appeals 
held  that  parole  officers’  warrantless 
entry  into  a homeowner’s  residence  was  per 
se  unreasonable  and  violated  the 
homeowner’s  Fourth  Amendment  right  to  be 
free  from  unreasonable  searches.  The  court 
further  held,  however,  that  the  officers  were 
entitled,  under  the  “special  needs”  doctrine 
and  state  parole  rules  to  search  the  home  of 
a parolee  without  probable  cause  or  a war- 
rant, and,  therefore,  were  entitled  to  qualified 
immunity  from  money  damages. 

New  York  State  parole  officer  Angela 
Vega  received  information  that  Rondell 
Moore,  aka  Kurt  Moore,  a parolee  who  ab- 
sconded and  for  whom  a parole  violation 
warrant  had  been  issued,  was  residing  at  a 
Brooklyn,  New  York  residence.  Vega  veri- 
fied the  information  with  an  Agent  of  the 
federal  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (ATF),  who  confirmed  the  infor- 
mation, indicating  that  he  remembered 
Moore’s  name. 

Based  on  this  information,  “at  11:45 
p.m.  on  January  24,  [1998],  Officers  Vega 
and  [Alex]  Lavinio,  along  with  five  other 
state  parole  officers,  went  to  the  Brooklyn 
address”  to  arrest  Rondell  Moore.  They  awak- 
ened the  residents,  ordered  them  to  open  the 
door  and  said  “they  were  looking  for  an  ab- 
sconded parolee  named  Rondell  Moore  and 
were  going  to  search  the  house  for  him.  They 
produced  no  search  warrant.” 

Defendants  were  informed  “that  no  one 
by  that  name  lived  in 
[the]  house[.]”  The 
“plaintiff’s  daughter  vol- 
unteered that  she  had  a 
brother  named  Kurt 
Moore,  but  that  he  did  not 
live  there.  Kurt  Moore 
was  a name  used  as  an 
alias  by  the  absconded  pa- 
rolee,” so  defendants 
searched  the  house. 

They  found  no  evi- 
dence that  the  parolee 
resided  there.  “When  the 
search  was  complete 
plaintiff’s  daughter 
showed  them  a . . . pic- 
ture of  her  brother  Kurt 
Moore  that  Officers  Vega 
and  Lavinio  agreed  did 
not  in  any  way  resemble 
the  parolee.  At  this  point, 
defendants  realized  they 
had  been  provided  with 


incorrect  information  by  the  ATF,  apologized 
to  the  plaintiff  and  her  family,  gave  them  their 
business  cards  so  they  could  lodge  a com- 
plaint, and  left  the  residence.  . . .” 

The  homeowner,  Yvonne  Moore, 
brought  suit  against  Vega,  Lavinio  and  oth- 
ers. The  district  court  denied  defendants’ 
motion  for  summary  judgment  on  qualified 
immunity  grounds,  and  defendants  filed  an 
interlocutory  appeal. 

The  appellate  court  “vacate[d]  the  district 
court’s  order  and  remand  [ed]  the  case  for  it  to 
grant  summary  judgment  in  favor  of  defen- 
dants because  it  was  objectively  reasonable  for 
the  parole  officers  to  believe  that  their  actions 
were  not  in  contravention  of  the  Fourteenth 
Amendment.”  The  Court  noted  that  under  the 
“special  needs”  doctrine  announced  in  Griffin 
v.  Wisconsin,  483  U.S.  868  (1987)  “probation- 
ers can  be  subjected  to  burdens  upon  their 
privacy  that  would  be  unconstitutional  were 
they  applied  to  the  general  citizenry,  as  long 
as  those  burdens  are  imposed  pursuant  to  a 
regulation  that  satisfies  the  Fourth 
Amendment’s  reasonableness  requirement.” 
The  court  also  noted  that  this  rule  has  been 
extended  to  parolees  as  well.  Morrissey  v. 
Brewer,  408  U.S.  471  (1972).”  Thus,  the 
court  found  that  it  is  clear  “that  if  plaintiff 
were  a parolee  and  defendants’  actions  were 
rationally  and  reasonably  connected  to  their 
duties  as  parole  officers,  there  would  be  no 
violation  of  a clearly  established  constitu- 
tional right,  and  plaintiff’s  claim  would  fail.” 


However,  “[b]ecause  plaintiff  is  not  a pa- 
rolee, she  cannot  be  subjected  to  the  same  burdens 
upon  her  privacy,  and  the  departures  from  the 
usual  warrant  and  probable-cause  requirements 
allowed  with  respect  to  parolees  are  not  justified 
for  her.  Thus,  because  defendants  allege  no  other 
exception  to  the  warrant  requirement,  their  war- 
rantless search  of  plaintiff’s  home  was  per  se 
unreasonable,  and  constituted  a violation  of  her 
clearly  established  Fourth  Amendment  rights  to 
be  free  from  unreasonable  searches  and  seizures.” 
Yet,  the  court  still  concluded  that  “a  reasonable 
officer,  in  these  circumstances,  could  have  be- 
lieved that  this  search  was  consistent  with  the 
Fourth  Amendment!]”  and  therefore,  defendants 
were  entitled  to  qualified  immunity  from  money 
damages.  See:  Moore  u Vega,  371  F.3d  110  (2nd 
Cir.  2004) 
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New  York  Prison  Officials  Denied  Qualified  Immunity 
in  Revoking  Prisoner’s  Temporary  Release 


The  U.S.  Second  Circuit  Court  of  Ap- 
peals, reversing  the  U.S.  District 
Court,  Southern  District  of  New  York,  held 
that  prison  officials  violated  a state  prisoner’s 
civil  rights  by  revoking  his  temporary  release 
program  participation  without  a hearing  and 
were  not  entitled  to  qualified  immunity  on 
that  violation. 

Simon  Anderson,  a prisoner  in  custody 
of  New  York’s  Department  of  Correctional 
Services  (DOCS),  was  a participant  in  DOCS’ 
Temporary  Release/Work  Release  Program 
when,  in  1996,  he  was  re-incarcerated  for  al- 
leged cocaine  use.  DOCS  officials  held  a 
hearing  revoking  Anderson’s  release  status 
without  notifying  him  or  permitting  him  to  be 
present  at  it.  ANew  York  State  Supreme  Court 
justice  subsequently  ordered  Anderson’s  re- 
turn to  the  program.  Anderson  later  sued 
DOCS  officials  in  federal  court  under  42 
U.S.C.  § 1983  for  violating  his  civil  rights  by 
incarcerating  him  for  fifteen  months. 

DOCS  officials  moved  to  dismiss  under 
Federal  Rule  of  Civil  Procedure  12(b)(6).  They 
cited  as  grounds  failure  of  service  of  process. 


failure  to  exhaust  administrative  remedies, 
qualified  immunity,  and,  for  Defendant  Goord, 
the  DOCS  commissioner,  failure  to  allege  per- 
sonal involvement.  The  district  court  rejected 
the  process  and  exhaustion  grounds  but  dis- 
missed Goord  for  lack  of  personal  involvement 
and  dismissed  the  remaining  defendants  on 
grounds  of  qualified  immunity.  As  basis  for 
its  qualified  immunity  decision,  the  district 
court  held  that  Sandin  v.  Conner,  515  U.S.  472 
(1995),  placed  the  continuing  validity  of  the 
Second  Circuit’s  decision  in  Tracy  v. 
Salamack , 572  F.2d  393  (2nd  Cir.  1978)  (per 
curiam)  (holding  that  DOCS  prisoners  had  a 
Due  Process  right  to  notice  and  a hearing  be- 
fore temporary  release  participation  could  be 
revoked),  in  doubt.  Anderson  appealed. 

The  Second  Circuit  rejected  the  district 
court’s  reasoning.  Reviewing  the  principles 
of  qualified  immunity,  the  origins  of  the 
Tracy  decision,  and  the  impact  of  Sandin, 
the  appeals  court  found  the  lower  court’s 
logic  flawed. 

Tracy  rested  on  the  U.S.  Supreme 
Court’s  decisions  in  Morrisey  v.  Brewer,  408 


U.S.  47 1 (1972),  and Meachum  v.  Fano,  427 
U.S.  215  (1976).  Morrisey  held  a parolee’s 
liberty  was  like  an  ordinary  person’s  liberty 
and  loss  of  this  liberty  was  grievous,  invok- 
ing Due  Process.  Meachum  required 
prisoners  claiming  a Due  Process  right  to 
identify  a state  law  entitlement  to  that  right. 
Tracy  held  that  termination  of  a temporary 
release  program  was  a grievous  loss  and  that 
DOCS  prisoners  were  entitled  to  notice  and 
a hearing  before  suffering  this  loss. 

The  Second  Circuit  held  that  Sandin  did 
not  apply  here  because  it  dealt  with  disci- 
pline of  incarcerated  prisoners,  not  loss  of 
temporary  release  status.  This  point  was 
plainly  reinforced  by  the  Supreme  Court’s 
decision  in  Young  v.  Harper,  520  U.S.  143 
(1997),  which  relied  “almost  exclusively  on 
Morrisey’  and  not  at  all  on  Sandin. 

The  dismissal  of  Defendant  Goord  was 
affirmed.  Dismissal  of  claims  against  the  re- 
maining defendants  was  vacated,  and  the 
case  was  remanded  for  further  proceedings. 
See:  Anderson  v.  Recore,  317  F.3d  194  (2nd 
Cir.  2003).  PI 


Hermaphroditic  Wyoming  Prisoner  Awarded 
$1,000  For  14  Months  In  Solitary 


In  a bench  trial,  the  U.S.  District  Court 
for  the  District  of  Wyoming  has 
awarded  $ 1 ,000  to  a hermaphroditic  Wyoming 
state  prisoner  who  was  made  to  serve  her  en- 
tire 14-month  sentence  in  solitary  confinement. 

Miki  Ann  DiMarco,  40,  is  endowed  with 
both  male  and  female  genitalia.  In  early  2000, 
DiMarco  was  arrested  for  a probation  viola- 
tion stemming  from  a check-fraud  conviction 


Alabama  Diabetes 
Settlement  Published 

In  the  September,  2004,  issue  of  PLN 
we  reported  the  class  action  settle- 
ment in  Gaddis  v.  Campbell,  a suit 
challenging  the  adequacy  of  medical  care 
provided  to  diabetic  prisoners.  The  trial 
court  published  an  opinion  outlining  ma- 
jor portions  of  the  settlement  and  its  terms 
as  well  as  overruling  some  class  members’ 
objections  to  the  settlement.  The  ruling  is 
published  at:  Gaddis  v.  Campbell,  301 
F.Supp.2d  1310  (MD  AL  2004). 


and  taken  to  the  Laramie  County  (Wyoming) 
Jail.  At  the  jail,  DiMarco  was  housed  with 
other  females,  without  incident.  DiMarco 
also  presented  herself  as  a female  to  the  sen- 
tencing judge. 

In  May  2000,  DiMarco  was  transferred 
to  the  Wyoming  Women’s  Center.  At  intake, 
prison  officials  determined  that  DiMarco,  who 
possesses  a penis  but  no  testicles,  could  not 
safely  reside  with  the  all-female  population. 
Consequently,  DiMarco  was  assigned  to  soli- 
tary confinement  in  the  prison’s  maximum 
security  wing,  where  she  remained  for  438 
days.  During  her  confinement  DiMarco  was 
permitted  no  contact  with  other  prisoners. 

After  her  release,  DiMarco  sued  the 
Wyoming  Department  of  Corrections  and 
various  prison  officials  alleging  that  the  de- 
fendants violated  her  Eighth  and  Fourteenth 
Amendment  rights.  Specifically,  DiMarco 
claimed  that  prison  officials  refused  to  be- 
lieve she  was  a hermaphrodite,  instead 
quickly  concluding  she  was  a man  without 
further  investigation,  and  that  prison  officials 
failed  to  follow  prison  policy  regarding  her 
placement  in  solitary  confinement. 


Prison  officials  defended  their  actions 
by  claiming  (1)  DiMarco’s  confinement  in 
solitary  was  necessary  to  protect  her  from 
other  prisoners  and  vice-versa,  and  (2) 
DiMarco’s  placement  in  solitary  was  not 
punitive  in  nature,  but  rather  an  administra- 
tive decision  and  therefore  not  a 
constitutional  violation. 

On  February  18,  2004,  the  court  held 
that  prison  officials  had  not  violated 
DiMarco’s  right  to  equal  protection.  The 
court  also  “reluctantly”  denied  DiMarco’s 
claim  of  cruel  and  unusual  punishment  un- 
der the  Eighth  Amendment. 

However,  the  court  did  find  that  prison 
officials  violated  DiMarco’s  right  to  due  pro- 
cess under  the  Fourteenth  Amendment  and 
awarded  her  $1,000  in  damages,  plus  attor- 
ney fees  and  court  costs. 

DiMarco  was  represented  by  Norman 
A.  Newlon  and  W.  Thomas  Sedar  of  the  Tom 
Sedar  Law  Firm  in  Casper,  Wyoming,  and 
Hampton  M.  Young  Jr.,  also  of  Casper,  Wyo- 
ming. See:  DiMarco  v.  Wyoming  Department 
Corrections,  300  F.Supp.2d  1183  (D  WY 
2004). 


December  2004 


36 


Prison  Legal  News 


Florida’s  $4  Administrative  Processing  Fee 
for  Prisoner  Banking  Fees  Challenged 

by  David  M.  Reutter 


A class  action  suit  filed  in  Florida’s 

TALcon  County  Circuit  Court  chal- 
lenges a new  law  enacted  by  the  Florida 
Legislature  in  its  2004  session.  That  Legisla- 
ture amended  § 944.516,  Florida  statutes,  to 
add  subpart  (l)(h),  effective  July  1, 2004.  The 
new  law  allows  the  Florida  Department  of  Cor- 
rections (FDOC)  to  charge  an  “administrative 
processing  fee”  of  up  to  $6  each  month  to  pris- 
oners for  “banking  services.” 

The  FDOC  decided  in  July  2004  that  it 
would  charge  each  prisoner  $4,  to  be  de- 
ducted from  each  prisoner’s  account  on  the 
last  business  day  of  the  month.  The  new  law 
requires  FDOC  to  place  a lien  on  the 
prisoner’s  account  if  no  funds  are  available. 

FDOC  prisoners  are  prohibited  from  pos- 
sessing cash.  To  allow  prisoners  to  purchase 
items  at  the  prison  canteen,  including  writing 
materials,  stamps,  radios,  food,  personal  hy- 
giene items,  and  other  items  not  provided  by 
FDOC,  each  prisoner  has  an  “inmate  account.” 
That  account  is  controlled  by  the  FDOC  and 
is  accessible  to  purchase  canteen  items  by  the 
prisoner  using  an  identification  card  with  a bar 
code  to  be  scanned  by  the  canteen  operator  to 
access  the  prisoner’s  account.  Prisoners  may 
also  send  out  checks  to  purchase  newspapers 
and  magazines. 

Of  the  approximately  81,000  FDOC 
prisoners,  less  than  5,000  have  prison  jobs 
that  provide  income.  The  remainder  rely 


upon  money  provided  by  outside  sources, 
such  as  family,  friends,  or  prison  ministries. 

“It’s  ridiculous.  I can’t  afford  it,”  said 
prisoner  David  Green.  “If  I receive  $50.00  all 
year  long,  with  the  $48  lien  I only  get  $2.00.” 

“The  men  are  upset.  Some  guys  are  on 
a shoestring  budget,  trying  to  make  it  with 
close  to  nothing.  If  you  have  $10  a month  to 
get  by  on  and  the  state  takes  four,  your  whole 
budget  collapses,”  said  Hannah  Floyd,  the 
wife  of  a death  row  prisoner  and  leader  of 
the  Florida  Death  Row  Advocacy  Group. 

The  suit  challenging  the  new  law  was  filed 
by  the  Florida  Justice  Institute  on  behalf  of  FDOC 
prisoners  Jesus  Scull,  John  O’ Callaghan,  and 
Kindred  Spirits  Charitable  Trust.  Located  in 
Tallahassee,  Kindred  Spirits  is  dedicated  to 
addressing  the  spiritual  and  emotional  needs 
of  FDOC  prisoners  and  their  families.  Kin- 
dred Spirits  also  provides  limited  financial 
assistance  to  prisoners  and  their  families. 

The  suit  alleges  that  the  new  law  vio- 
lates the  single  subject  mandate  of  Florida’s 
Constitution,  Article  III,  Section  6.  The  ad- 
ministrative processing  fee  was  tacked  on  as 
a final  paragraph  of  a bill  dealing  with  the 
Correctional  Privatization  Commission. 

State  Rep.  Fred  Bummer,  R-Apopka, 
said  he  sponsored  the  legislation  at  the  re- 
quest of  the  FDOC  so  it  could  recoup  the 
fees  it  spends  maintaining  the  accounts. 
Florida  law,  however,  already  provides  that 


costs  to  operate  the  prisoner  canteen  system 
are  to  be  taken  from  the  canteen  profits  be- 
fore that  money  is  used  for  other  purposes. 
Canteen  profits  are  to  be  used  only  on  edu- 
cation, religious,  and  visitation  programs. 

“It’s  like  the  same  fee  you  and  I pay  for 
banking  services,”  said  Bummer.  Rev.  Brant 
Copeland,  Executive  Director  of  Kindred 
Spirits,  said  the  fee  amounts  to  a tax  and  an 
unnecessary  user’s  fee.  The  fee  is  supposed 
to  generate  $3.5  million  annually  for  the  State. 

The  action  is  scheduled  for  a hearing 
in  mid-December  2004  on  the  Plaintiff’s 
motion  for  summary  judgment.  The  FDOC 
has  agreed  to  not  collect  the  fee  while  the 
suit  is  pending.  PLN  will  report  on  future 
developments  of  this  litigation.  See:  Kin- 
dred Spirits  Charitable  Trust  Foundation 
v.  Crosby,  Florida  Second  Judicial  Circuit, 
Case  No:  04-CV-1799.|P 

Additional  Sources:  Tallahassee.com;  The 
Miami  Herald;  news-journalonline.com 
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Punitive  Transfer  After  Winning 
Administrative  Appeal  Is  Actionable 

by  John  E.  Dannenberg 


T he  Ninth  Circuit  U.S.  Court  of  Ap- 
peals ruled  that  the  transfer  of  a 
California  state  prisoner  to  a Security  Hous- 
ing Unit  (SHU)  punitive  segregation  facility 
after  his  underlying  alleged  rules  violation 
had  been  reversed  by  the  granting  of  an  ad- 
ministrative appeal,  was  a sufficient  factual 
predicate  to  defeat  the  prison  officials’  motion 
for  summary  judgment  in  a 42  U.S.C.  § 1983 
complaint.  The  Ninth  Circuit  thus  reversed  a 
district  court’s  earlier  ruling  that  had  dismissed 
the  prisoner’s  complaint  under  Fed.R.Civ.P. 
12(b)(6)  for  failure  to  state  a claim. 

Charles  J ackson  had  been  removed  from 
the  general  population  at  the  California  Cor- 
rectional Institution  at  Tehachapi  (CCI)  on 
December  16,  1997  and  placed  in  adminis- 
trative segregation  there  pending  disposition 
of  a rules  violation.  Jackson  had  been  ac- 
cused of  pushing  a doctor’s  hand  away  when 
the  doctor  attempted  to  place  a stethoscope 
on  Jackson’s  chest.  Jackson  was  found  guilty 
on  January  20,  1998  in  a disciplinary  hear- 
ing. On  February  15,  1998,  Jackson 
challenged  this  finding  in  an  administrative 
appeal  (602).  One  week  later.  Classification 
recommended  a one-year  SHU  term  for  Jack- 
son  at  Corcoran  State  Prison,  but  he  was  not 
immediately  transferred. 

On  March  14,  1998,  his  602  was 
granted,  and  the  rules  violation  report  or- 
dered “reissued  and  reheard.’’  Per  prison 
Operations  Manual  § 54100. 18.3,  the  grant- 
ing of  the  602  automatically  voided  all 
disposition  of  the  alleged  rules  violation. 
Accordingly,  Jackson  asked  that  his  pend- 
ing transfer  be  canceled.  When  he  pushed 
the  issue  by  filing  another  602  on  April  1, 
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1998,  he  alleges  he  was  retributively  trans- 
ferred seven  days  later  while  the  response  to 
the  602  was  delayed  to  April  28.  That  response 
alluded  to  a sudden  need  for  space  at  CCI  and 
that  the  rules  violation  report  was  not  ready 
for  reissue  yet.  Nor  was  it  ready  during  the 
five  months  Jackson  spent  at  the  Corcoran 
SHU.  Rather,  it  was  reissued  only  upon  his 
return  to  CCI,  only  to  never  be  reheard  and  to 
be  dismissed  on  September  17,  1998. 

Jackson  sued  claiming  Fourteenth 
Amendment  due  process  and  liberty  interest 
violations.  He  further  alleged  that  the  trans- 
fer was  punitive,  disrupted  his  legal  work  [his 
files  were  lost  or  damaged,  preventing  a court 
filing],  caused  him  mental  anguish  from  dis- 
crimination and  harassment,  and  denied  him 
medical  treatment.  The  district  court  dis- 
missed for  failure  to  make  a showing  that  a 
federal  liberty  interest  was  implicated,  a 
showing  of  physical  injury,  or  a showing  that 
prison  officials’  conduct  violated  a constitu- 
tional right. 

The  Ninth  Circuit  reviewed  Jackson’s 
case  under  Sandin  v.  Conner , 514  U.S.  472 
(1995)  to  determine  whether  the  challenged 
condition  imposed  “an  atypical  and  signifi- 
cant hardship  ...  in  relation  to  the  ordinary 
incidents  of  prison  life.’’  This  would  require 
a case-by-case  factual  consideration  of  the 
relative  hardships  between  SHU  and  segre- 
gation confinement  (or  between  SHU  and 
general  population  confinement,  as  appro- 
priate). But  the  court  made  the  important 
distinction  between  Jackson’s  and  Sandin’s 
cases  in  that  Jackson  had  successfully  won 
his  602  appeal  of  the  disciplinary  convic- 
tion prior  to  his  transfer  date. 

Therefore,  unlike  Sandin,  Jackson  was 
only  required  under  Rule  12(b)(6)  to  allege 
sufficient  facts  that  might  support  a claim 
entitling  him  to  relief  on  his  due  process 
claim,  a burden  he  clearly  met.  The  Ninth 
Circuit  ordered  the  district  court  on  remand 
to  determine  if  SHU  confinement  following 
the  overturning  of  the  guilt  adjudication  in 
itself  constituted  “atypical  and  significant 
hardship,”  and  if  it  did,  whether  Jackson  had 
been  given  all  process  due  him  under  Wolff 
v.  McDonnell,  418  U.S.  539  (1974). 

Liberally  construing  Jackson’s  pro  per 
pleadings  (citing  Karim-Panahi  v.  Los  An- 
geles Police  Dep’t,  839  F.2d  621,  623  (9th 
Cir.  1988)  [pro  per  plaintiff  to  be  given  the 
benefit  of  any  doubt]),  the  Ninth  Circuit  then 


accepted  Jackson’s  only  lately-raised  appel- 
late arguments  of  (1)  First  Amendment 
violation  by  punishing  him  [transfer]  for  fil- 
ing his  first  602  and  (2)  sheer  denial  of  due 
process,  which  would  avoid  the  liberty  in- 
terest analysis  under  Sandin.  The  question 
of  the  viability  of  these  new  claims  was  re- 
manded to  the  district  court  to  determine. 

Although  the  district  court  had  also  held 
that  the  prison  officials  were  entitled  to  quali- 
fied immunity  in  their  individual  capacities, 
this  matter  was  also  reopened  on  remand  be- 
cause that  court  had  so  presumed  predicated 
upon  its  finding  that  no  constitutional  viola- 
tion had  occurred.  Since  remand  reopened  the 
latter  question,  the  former  had  to  be  revisited 
asking  now  as  well  whether  any  such  consti- 
tutional violation  had  been  clearly  established, 
per  Saucier  v.  Katz,  533  U.S.  194  (2001). 

The  Ninth  Circuit  next  examined 
Jackson’s  complaint  of  damages  deriving 
solely  from  emotional  distress.  Citing  Oliver 
v.  Keller,  289  F.3d  623  (9th  Cir.  2002)  [Con- 
gress failed  to  specify  what  degree  of  mental 
and  emotional  injury  claim  might  serve  as  a 
threshold  qualification  for  “physical  in- 
jury”], the  court  focused  on  Jackson’s 
complaint  that  the  Corcoran  SHU  transfer 
resulted  in  his  denial  of  medical  treatment 
for  pre-existing  ear  infections  and  lumps 
behind  his  ear,  and  in  his  developing  chronic 
hypertension  and  contracting  hepatitis-B 
while  there.  The  court  ruled  it  could  not  say 
that  such  a complaint  could  not  be  saved  by 
amendment,  and  ordered  the  district  court  to 
grant  Jackson  leave  to  amend-in  his  allega- 
tions of  physical  injury. 

Finally,  the  Ninth  Circuit  affirmed  the 
district  court’s  dismissal  of  Jackson’s  claims 
against  prison  officials  in  their  official  du- 
ties, because  such  defendants  are  not 
“persons”  liable  within  the  meaning  of  § 
1983.  The  case  was  reversed  and  remanded 
for  further  disposition  consistent  with  the 
above  findings.  See:  Jackson  v.  Carey,  353 
F.3d  750  (9th  Cir.  2003).jP! 


Volunteers  Wanted! 


PLN  needs  several  Seattle  area  people 
to  do  volunteer  work.  light  office  tasks. 
Your  hours.  Nights  OK! 

Call  206-246-1022 


December  2004 


38 


Prison  Legal  News 


International  Red  Cross  Suspects  U.S. 
Hiding  Foreign  Detainees 


The  International  Red  Cross  (IRC) 
said  on  luly  13,  2004,  that  it  sus- 
pects the  United  States  is  hiding  foreign 
detainees  in  prisons  throughout  the  world. 

According  to  Antonella  Notari,  spokes- 
woman for  the  International  Committee  of 
the  Red  Cross,  terror  suspects  that  the  FBI 
says  it  has  captured  have  never  turned  up  in 
detention  centers,  and  the  United  States  has 
not  responded  to  IRC  requests  for  a list  of 
all  detainees. 

“These  people  are,  as  far  as  we  can  tell, 
detained  in  locations  that  are  undisclosed  not 
only  to  us  but  also  to  the  rest  of  the  world,” 
Notari  said. 

The  United  States  claims  it  is  cooperat- 
ing, noting  that  the  IRC  has  been  given  access 
to  thousands  of  detainees  in  Iraq,  Afghani- 


stan, and  the  U.S.  naval  base  at  Guantanamo 
Bay,  Cuba.  Pentagon  spokesman  Bryan 
Whitman  even  asserted  that  “The  International 
Committee  of  the  Red  Cross  has  access  to  all 
Defense  Department  detention  operations.” 

However,  U.S.  Army  Major  General 
Antonio  Taguba  refutes  that  assertion.  In  his 
report  detailing  allegations  of  abuse  at  the 
Abu  Ghraib  prison  in  Baghdad,  Taguba  re- 
vealed that  military  police  at  the  prison  had 
“routinely  held  persons  brought  to  them  by 
other  government  agencies  without  account- 
ing for  them,  knowing  their  identities,  or  even 
the  reason  for  their  detention.” 

These  “ghost  detainees”  were  moved 
around  the  prison  on  at  least  one  occasion  in 
an  effort  to  hide  them  from  a visiting  Red 
Cross  delegation,  a maneuver  Taguba  de- 


scribed as  “deceptive,  contrary  to  Army  Doc- 
trine, and  in  violation  of  international  law.” 

The  Geneva  Conventions  require  the 
United  States  to  give  the  neutral  Geneva, 
Switzerland — based  IRC  access  to  all  pris- 
oners of  war  and  other  detainees  in  order  to 
check  on  their  conditions  and  to  permit  them 
to  send  messages  to  their  families.  In  2003, 
the  IRC  visited  roughly  500,000  detainees 
in  80  countries,  including  nearly  11,000  in 
Iraq. 

No  consensus  exists  as  to  whether  al- 
leged terror  suspects  are  covered  by  the 
Geneva  Conventions,  but  Notari  said  that 
“for  humanitarian  reasons,”  the  IRC  should 
be  apprised  of  all  detainees. 

Source:  Tacoma  News  Tribune  (AP) 


Arrestee  Cannot  Be  Charged  With  Bringing  Drugs  Into  Jail 


The  Ohio  Second  District  Court  of 
Appeals  has  held  that  an  arrestee 
cannot  be  charged  with  knowingly  convey- 
ing drugs  onto  the  grounds  of  a detention 
facility.  Stephen  Sowry  was  arrested  on 
charges  of  disorderly  conduct  and  resisting 
arrest.  A pat-down  search  revealed  no  weap- 
ons or  contraband,  and  Sowry  was  transported 
to  the  Miami  County  [Ohio]  Jail. 

At  the  jail  Sowry  was  asked  if  he  had 
any  drugs  on  him.  Sowry  answered  “No.” 
However,  a search  of  his  pants  during  book- 
ing uncovered  a baggie  of  marijuana. 

Sowry  was  charged  with  a violation  of 
Ohio  Revised  Code  (O.R.C.)  §292 1.36(A)(2), 
which  states  “No  person  shall  knowingly  con- 
vey, or  attempt  to  convey,  onto  the  grounds  of 
a detention  facility  ...  [a]ny  drug  of  abuse  as 
defined  in  section  3719.011  of  the  Revised 
Code.”  (Section  3719.011  defines  marijuana 
as  a “drug  of  abuse.”)  At  the  end  of  trial,  Sowry 
moved  for  acquittal  on  grounds  that  the  evi- 
dence was  insufficient  to  sustain  a conviction. 
The  trial  court  denied  the  motion.  Sowry  was 
convicted  and  sentenced  to  one  year  in  prison, 
from  which  he  promptly  appealed. 

The  State  of  Ohio  argued  that  when 
Sowry  answered  “No”  to  the  booking 
officer’s  question  whether  he  had  any  drugs 
on  him,  he  at  that  point,  because  he  knew 
the  drugs  were  in  his  pants  pocket,  “know- 
ingly” conveyed  the  drugs  into  the  jail.  The 
Court  of  Appeals,  however,  pointed  out  that 
when  a criminal  act  is  done  “knowingly,” 
O.R.C.  § 2901.21(A)  requires  that  the  act  ex- 


hibit both  a culpable  mental  state,  defined  by 
O.R.C.  § 2901.22(B),  and  a voluntary  action. 
“The  ‘voluntary  act’  ...requirement  of  [O.R.C. 
2901.22(A)(1)]  codifies  the  maxim  of  crimi- 
nal law  that  criminal  conduct  must  rest  on  an 
act,  and  the  law  will  not  punish  for  a guilty 

mind  alone The  conduct  that  a prohibited 

act  involves  must  be  voluntary  in  order  for 
criminal  liability  to  result.  A reflexive  or  con- 
vulsive act  is  not  voluntary  and  thus  cannot 
be  the  basis  of  criminal  liability.” 

The  court  held  that  Sowry’s  arrest  ren- 
dered his  actions  involuntary.  Although  he 
clearly  had  the  culpable  mental  state  neces- 
sary to  “knowingly”  convey  drugs  into  the 
jail,  his  arrest  and  involuntary  detention 
made  him  unable  to  fulfill  the  “voluntary  act” 
requirement  for  an  offense  done  “know- 


ingly.” Sowry’s  “No”  to  the  booking  officer’s 
question  about  drugs  in  his  possession  went 
to  culpable  mental  state  and  did  not  render 
the  act  voluntary. 

The  Court  of  Appeals  reversed  Sowry’s 
conviction  and  ordered  the  trial  court  to  enter 
a judgment  of  acquittal  on  the  conviction.  See: 
State  v.  Sowry , 155  Ohio  App.3d  742,  803 
N.E.2d  867  (Ohio  App.  2 Dist.  2004).  (PI 
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Explains  how  the  innocent  are  con- 
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Step  by  Step  Foreclosure  Investing  Handbook  has  shown  that  anyone  can 
create  wealth  through  real  estate.  Learn  how  to  buy  foreclosure  homes  or 
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News  in  Brief: 


Arizona:  In  April,  2004,  Department  of 
Corrections  employee  Paul  Lamprill  was 
fired  after  using  his  state  supplied  DOC  com- 
puter to  send  more  than  8,000  e mails  to 
campaign  on  behalf  of  former  Arizona  DOC 
director  Terry  Stewart  who  was  running  for 
president  of  the  American  Correctional  As- 
sociation, a private  lobbying  group  of  prison 
officials.  Lamprill  had  worked  in  the  DOC’s 
information  technology  department  and  also 
used  DOC  computers  to  set  up  a website  for 
Stewart’s  efforts.  Stewart  headed  the  Arizona 
prison  system  from  1995-2000  before  leav- 
ing in  controversy  and  has  since  gone  on  to 
work  for  private  prison  companies  and  set 
up  the  Iraqi  and  Haitian  prison  systems. 

California:  On  August  9,  2004, 
Jacqueline  Maristela,  29,  a guard  at  the 
Elmwood  Correctional  Center  for  Women  in 
Milpitas,  was  arrested  on  charges  she  sexu- 
ally assaulted  Linda  Thi  Vo,  22,  a prisoner 
at  the  facility.  Prosecutors  noted  that  the  as- 
sault was  in  fact  “consensual”  but  California, 
like  most  states,  criminalizes  sexual  activity 
between  prisoners  and  employees.  Guards 
Jennifer  Daniel,  32,  and  Muoaz  Ismeal,  39, 
were  arrested  on  charges  they  knew  of  the 
relationship  and  concealed  it.  Police  found 
letters  and  taped  phone  calls  between 
Maristela  and  Vo. 

California:  On  July  24, 2004,  four  pris- 
oners who  escaped  from  the  Eureka 
Recovery  Center,  a substance  abuse  treat- 
ment program  run  for  prisoners,  were 
arrested  in  Eureka  after  they  attacked  three 
teenagers  in  a park,  leaving  one  with  a stab 
wound  in  his  neck.  The  prisoners  were  iden- 
tified as  Arthur  Bright,  3 1 , Freddy  Arroyo, 
24,  Vincente  Perez-Martinez,  20  and  Javier 
Zamaorano  Jr.,  21.  The  California  Depart- 
ment of  Corrections  removed  the  remaining 
15  prisoners  from  the  program  and  returned 
them  to  prison  as  well. 

Colorado:  An  early  November,  2004, 
search  of  Weld  county  jail  prisoner  Alfred 
Loader’s  cell  revealed  a list  of  social  secu- 
rity numbers,  salaries  and  other  personal 
information  on  a thousand  Weld  county  em- 
ployees, including  the  sheriff.  The  FBI  is 
investigating  how  Loader  obtained  the  in- 
formation. The  sheriff  claims  Loader 
obtained  it  using  computers  in  the  jail  library. 
Affiliated  Computer  Services,  a Dallas  com- 
pany that  maintains  the  county’s  computer 
system  commented  “It  is  obvious  something 
was  going  on  that  we  were  not  aware  of.” 

Colorado:  On  August  3,  2004,  Joseph 
Bellville,  33,  a federal  prisoner  being  held 


on  probation  violation  charges,  escaped  from 
a US  marshals  prison  van  in  Denver  while 
being  transported  back  to  prison  after  a court 
hearing.  Bellville  discarded  his  clothes  and 
made  off  in  his  underwear  and  socks,  the 
socks  were  later  recovered.  Bellville  evaded 
police  until  August  5 when  a US  marshal 
found  him  hiding  behind  a fence  and  he 
pulled  a knife  and  escaped.  Bellville  then 
flagged  down  a pick  up  truck,  stabbed  the 
61  year  old  male  driver  in  the  leg  and  took 
the  vehicle.  After  a 30  minute  high  speed 
chase  Bellville  was  captured  after  police 
spiked  a road,  slowing  his  vehicle  and  US 
marshals  rammed  it  head  first  to  halt  it. 

Colorado:  On  July  23,  2004,  Kenny 
Boss,  Sr.,  42,  and  Justin  Ames,  19,  prison- 
ers in  the  Custer  County  jail  in  Westcliffe 
escaped  by  cutting  their  way  through  a cell 
wall  with  a metal  bolt  and  then  leaving  through 
the  window  in  the  sheriff’s  office.  Sheriff  Fred 
Jobe  said  “They  were  nice  about  it.  They 
opened  the  window. . . and  the  little  doodads 
on  the  (window)  shelf,  they  set  them  on  my 
desk.”  Boss  was  awaiting  trial  on  drug  charges 
and  Ames  had  vehicle  theft  and  drunken  driv- 
ing charges  pending  against  him. 

District  of  Columbia:  On  November 
16,  2004,  at  the  senate  nomination  hearing 
of  Thomas  B.  Griffith,  president  Bush’s 
nominee  for  a seat  on  the  District  of  Colum- 
bia appeals  court,  it  was  disclosed  that 
Griffith  lied  to  Utah  bar  officials  about  his 
legal  licensing.  Griffith  lied  to  the  Utah  bar 
that  his  law  license  had  never  been  sus- 
pended when  in  fact  it  had  been  suspended 
from  1998  to  2001.  He  told  the  Bar  he  re- 
lied on  his  District  of  Columbia  law  license 
to  practice  law  in  Utah  but  he  told  the  Senate 
committee,  which  consisted  solely  of  his 
friend,  Utah  senator  Orrin  Hatch  (R),  that  he 
relied  on  associations  with  other  local  law- 
yers to  practice.  Griffith’s  DC  law  license  had 
been  suspended  when  he  failed  to  pay  his  Bar 
dues.  He  applied  to  take  the  Utah  bar  in  J anu- 
ary,  2004,  but  never  did.  Griffith  claimed  he 
did  not  believe  he  needed  a license  to  practice 
law  in  Utah  because  he  was  general  counsel 
for  Brigham  Young  University. 

Florida:  Fifty  immigration  detainees  at 
the  Manatee  County  jail  in  Port  Manatee 
staged  a two  day  hunger  strike  on  July  12- 
14,  2004,  to  protest  the  poor  quality  of  food 
in  the  jail.  Immigration  and  Customs  En- 
forcement (ICE)  officials  investigating  the 
detainees’  claims  found  that  the  food  at  the 
jail  was  indeed  foul  and  rotten.  Jail  officials 
said  they  would  investigate  the  claims.  ICE 


pays  Manatee  county  $10  million  a year  to 
house  the  detainees. 

Georgia:  In  July,  2004,  Ronney  and 
Patricia  Finney  filed  suit  against  Crawford 
county  sheriff  Kerry  Dunaway  seeking  dam- 
ages to  compensate  for  the  cost  of  raising  their 
granddaughter  Adrianna,  who  was  conceived 
in  the  county  jail  while  her  parents  were  in 
the  jail  awaiting  trial  for  robbing  a conve- 
nience store.  Latonya  Finney  and  her 
boyfriend  Adrian  Howard  were  in  the  jail 
from  September,  2002,  until  January,  2003. 
Medical  records  show  LaTonya  became  preg- 
nant in  November,  2002.  The  sheriff  claims 
Howard  picked  the  locks  of  two  doors  to 
enter  the  women’s  section  of  the  jail  and  have 
sex  with  LaTonya.  The  couple  claims  that  in 
exchange  for  unspecified  information  the 
sheriff  allowed  them  to  have  a 45  minute  pri- 
vate visit.  County  attorney  David  Mincey  Jr. 
told  media:  “I  just  think  it’s  a very,  very  bi- 
zarre social  conscience  these  people  have  that 
their  daughter  conceives  a child  and  they 
think  the  sheriff  is  responsible.” 

Georgia:  In  July,  2004,  three  employ- 
ees of  the  Fulton  County  Public  Defender’s 
office  were  suspended  for  10  days,  without 
pay,  for  viewing  pornography  on  county 
computers.  County  commissioners  purported 
outrage  over  the  punishment  and  seek  to 
make  it  a fireable  offense  for  employees  who 
use  county  equipment  to  view  pornography. 
The  employees  had  over  500  nude  photos 
downloaded  onto  their  computers. 

Georgia:  On  August  6,  2004,  Victor 
Whitlock,  29,  a guard  at  the  Cook  County  jail 
in  Adel  was  charged  with  two  felony  counts 
of  having  sex  with  two  female  prisoners  and 
two  counts  of  violating  his  oath  of  office. 

Indiana:  In  November,  2004,  the 
Hammond  police  department  announced  it 
had  suspended  detective  Rudy  Grasha,  with 
pay,  for  videotaping  a female  prisoner  in  the 
local  jail  being  strip  searched.  Police  were 
also  attempting  to  learn  if  Grasha  had  cop- 
ied and  distributed  the  tape.  The  local  police 
are  being  investigated  by  the  U.S.  Depart- 
ment of  Justice  for  committing  and  covering 
up  felonies,  including  drunken  driving,  per- 
jury and  witness  coercion.  In  September, 
2004,  a city  policewoman  resigned  when  fed- 
eral officials  began  investigating  whether  she 
had  brought  a cell  phone  to  a male  prisoner 
in  the  local  jail. 

Iraq:  On  November  2,  2004,  Jeffrey 
Serrett,  43,  a Virginia  medic  working  for 
Halliburton  at  the  Abu  Ghraib  torture  center 
and  prison  was  shot  and  killed  by  local  guer- 
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rillas  who  knocked  on  the  door  of  the  prison 
clinic  and  shot  Serrett  when  he  opened  it. 

Maine:  In  July,  2004,  Rodney  Williams, 
29,  was  sentenced  to  13  years  in  prison  after 
pleading  guilty  in  Bangor  to  feigning  illness 
while  being  transported  back  to  prison  in 
2002  after  a court  hearing  and  disarming 
prison  transport  guard  David  Drever  and  get- 
ting into  shoot  out  with  local  and  state  police 
in  downtown  Ellsworth.  Amazingly,  no  one 
was  injured  in  the  shoot  out.  Williams  will 
be  deported  to  his  native  Liberia  upon 
completion  of  his  sentence.  Williams  apolo- 
gized to  Drever  in  court  saying  “I  was  having 
some  problems,  and  I just  totally  lost  it.” 

Massachusetts:  On  September  13, 
2004,  Christine  Callahan,  36,  a former  guard 
at  the  Norfolk  County  House  of  Corrections 
in  Dedham  pleaded  guilty  to  smuggling  heroin 
in  to  the  jail  and  to  manslaughter  when  the 
prisoner  she  gave  the  heroin  to,  Anthony 
Marchetti,  34,  died  of  an  overdose  in  May, 
2002.  Callahan  was  sentenced  to  one  year  and 
three  months  in  prison  on  both  charges. 

Minnesota:  On  August  3, 2004,  a guard 
at  the  Minnesota  Correctional  Facility  in 
Stillwater  was  assaulted  by  two  prisoners  in 
the  B-West  unit.  He  suffered  minor  injuries. 
The  unit  had  been  locked  down  for  seven- 
teen days  prior  to  the  incident  and  was  locked 
down  again  afterwards.  Prison  officials  at- 
tributed the  assault  and  unrest  on  the  fact  that 
the  prisoners  are  being  double  celled  in  60 
square  foot  cells  designed  for  one  prisoner. 

Minnesota:  On  September  6,  2004,  72 
prisoners  in  the  Olmsted  county  jail  seized 
control  of  a housing  unit  in  the  jail  after  they 
were  told  they  would  have  to  be  double 
celled  due  to  jail  overcrowding.  The  prison- 
ers broke  tables  and  vending  machines  and 
damaged  the  cell  block.  A county  SWAT 
team  stormed  the  cell  block  several  hours 
later  and  the  prisoners  did  not  resist  and  re- 
turned to  their  cells. 

New  Jersey:  On  July  22, 2004,  Donnel 
Salters,  a guard  at  the  Hudson  County  jail, 
was  arrested  and  charged  with  possession  of 
heroin  and  marijuana  which  he  intended  to 
deliver  to  a prisoner  at  the  jail.  He  was  also 
charged  with  official  misconduct  and  pos- 
session of  a firearm  during  a drug  felony. 
Salters  was  arrested  after  buying  the  drugs 
from  undercover  police  at  a gas  station  while 
on  his  way  to  work  at  the  jail. 

New  Jersey:  On  May  10,  2004,  eleven 
people  were  injured  in  a fight  between  rival  gang 
members  at  the  Essex  County  Correctional  Fa- 
cility in  Newark.  One  prisoner  was  stabbed  and 
seriously  injured,  five  others  suffered  minor  inju- 
ries. Five  guards  who  responded  to  the  fight 
suffered  minor  injuries  as  well. 


New  York:  On  December  5, 2004,  Rob- 
ert Ross,  39,  a guard  at  the  Rikers  Island  jail 
was  shot  and  killed  at  a party  held  in  the 
Sheraton  hotel  in  Queens.  According  to  the 
New  York  Post:  “The  lurid  party  was  a 
monthly  neighborhood  event  hosted  by  a 
woman  who  rents  out  a hotel  room,  fills  it 
with  strippers  and  booze  and  then  charges 
between  $10  and  $20  a person  to  enter.”  Ross 
was  shot  in  the  groin  and  died  at  the  scene. 
Ross  had  been  on  sick  leave  in  recent  weeks 
due  to  asthma  and  breathing  problems  caused 
by  his  weight  of  400  pounds.  Alas,  he  was 
not  too  sick  to  party. 

New  York:  On  September  20,  2004, 
Anthony  Phillips,  a Manhattan  jail  guard, 
pleaded  guilty  to  receiving  oral  sex  from  an 
18  year  old  male  to  female  transsexual  pris- 
oner in  the  Central  Booking  area  of  the  jail 
while  the  prisoner  was  awaiting  arraignment 
on  theft  charges.  The  prisoner  reported  the 
assault  to  police  and  had  Phillips’  semen  on 
her  sweater  and  told  police  Phillip’s  had  a 
ring  piercing  in  his  penis. 

New  York:  On  September  23,  2004, 
Bruce  Stucko,  46,  a guard  at  the  Rikers  Island 
jail  was  charged  with  stealing  more  than 
$25,000  in  sick  pay  after  investigators  discov- 
ered Stucko  had  forged  38  doctor’s  notes  to 
avoid  coming  to  work  while  being  paid.  Stucko 
had  been  earning  $54,000  a year  as  a guard. 

Tennessee:  On  November  12,  2004, 
James  L.  Kirk,  45,  a prisoner  at  the  Correc- 
tions Corporation  of  America  run  Whiteville 
Correctional  Facility  hanged  himself  in  his 
cell.  Kirk  had  been  convicted  in  August  of 
killing  his  step  father  and  was  sentenced  to 
life  in  prison. 

Texas:  On  November  3,  2004,  Juan 
Ortiz,  40,  a guard  at  the  Central  Texas  Pa- 
role Violators  Facility,  ajail  in  San  Antonio, 
was  charged  by  a federal  grand  jury  with 
planning  to  smuggle  heroin  into  the  facility 
at  the  behest  of  a police  informant.  The  fa- 
cility is  run  by  Geo  Group,  formerly  known 
as  Wackenhut.  Within  the  past  year  three 
other  guards  at  the  facility  have  been  con- 
victed of  smuggling  drugs  into  the  facility. 

Virginia:  On  August  14,  2004,  four 
prisoners  in  the  Charlottesville-Albemarle 
Regional  Jail  took  two  guards  hostage  in  an 
incident  lasting  4 hours.  One  of  the  guards, 
who  was  70  years  old,  was  released  after  an 
hour  for  medical  reasons.  The  other  guard 
was  released  when  six  unidentified  prison- 
ers in  an  adjoining  cell  block  attacked  the 
hostage  takers  and  held  one  down  allowing 
the  other  guard  to  escape. 

Virginia:  On  November  1, 2004,  Tierre 
McGinnis,  25,  a guard  at  the  Roanoke  jail, 
was  charged  in  state  court  with  smuggling 


cocaine  into  the  jail  for  delivery  to  prison- 
ers. Police  made  the  arrest  after  receiving  tips 
from  prisoner  informants  that  McGinnis  was 
bringing  drugs  into  the  jail  on  a regular  ba- 
sis. Because  he  was  in  uniform  and  armed 
when  arrested  with  a quantity  of  cocaine  in 
his  lunchbox  he  was  charged  with  felony 
drug  possession  and  being  armed  while  in 
said  possession. 

Washington:  On  November  1,  2004, 
the  Department  of  Corrections  banned  smok- 
ing in  its  prisons  by  prisoners  and  staff.  This 
contrasts  with  the  DOC’s  prior  history  of 
giving  tobacco  free  of  charge  to  prisoners 
until  1990  and  defending  lawsuits  by  pris- 
oners exposed  to  second  hand  tobacco  smoke 
by  claiming  such  exposure  was  harmless. 

Washington:  On  November  3,  2004,  a 
Skagit  county  jury  acquitted  Snohomish 
county  jail  guard  Ralph  Yarborough,  38,  of 
child  abuse  charges  for  using  leg  irons  and 
handcuffs  to  restrain  his  13  year  old  son. 
Prosecutors  had  argued  that  Yarborough 
. .assaulted  and  imprisoned  his  son  with  the 
tools  that  should  have  been  at  work,  for  work, 
not  at  home.”  Defense  lawyer  Kelli 
Armstrong  convinced  the  jury  that  the  child 
had  only  been  subjected  to  “transitory  pain” 
and  the  actions  were  a last  resort  to  deal  with 
a child  that  had  temper  tantrums  and  repeat- 
edly ran  away  from  home  [readers  can 
speculate  on  why  the  child  would  want  to 
leave  his  household].  Yarbrough  was  fired 
from  his  job  as  ajail  guard  and  is  currently 
appealing  the  dismissal. 

Washington:  On  November  5,  2004, 
former  district  court  judge  Jeffrey  Day,  48, 
was  sentenced  to  five  years  in  prison  after 
being  convicted  by  a Pierce  county  jury  of 
first  degree  child  molestation  stemming  from 
fondling  an  1 1 year  old  buy  he  had  initially 
represented  pro  bono  when  the  child  was 
charged  with  arson.  Day  also  faces  disbar- 
ment for  the  conviction.  (PI 
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Seventh  Circuit  Invalidates  Wisconsin  News  Clippings  Ban 


The  Seventh  Circuit  Court  of  Appeals 
held  that  a prison  ban  on  clippings 
and  photocopies  of  clippings  from  newspa- 
pers and  magazines  violates  the  First 
Amendment  right  of  prisoners  to  receive  and 
exchange  information.  The  court  also  held, 
however,  that  the  district  court’s  injunction 
violated  the  Prison  Litigation  reform  Act 
(PLRA)  because  it  was  too  broad. 

Nathaniel  Lindell,  a prisoner  at  the  Wis- 
consin Secure  Program  Facility  (WSPF), 
brought  suit  against  prison  officials,  alleg- 
ing numerous  civil  rights  violations.  The 
“district  court  dismissed  much  of  Lindell’s 
complaint  after  screening  it  under  28  U.S.C. 
§ 19 15  A,  but  granted  him  leave  to  proceed 
in  forma  pauperis  on  seven  claims.”  Subse- 
quently, “the  court  granted  summary 
judgment  for  the  defendants  on  six  of  the 
surviving  claims,  but  it  awarded  Lindell  in- 
junctive relief  on  the  final  claim.”  However, 
the  court  found  that  defendants  were  entitled 
to  qualified  immunity,  precluding  damages 
on  that  claim. 

On  appeal,  the  Seventh  Circuit  noted  that 
the  Wisconsin  Department  of  Corrections 
(DOC)  had  “implemented  a broad  ‘publish- 
ers only’  rule  - a policy  of  allowing  [prisoners] 
to  receive  published  material  only  from  a pub- 
lisher or  other  commercial  source.”  This  policy 
was  relied  upon  to  deny  Lindell  “a  clipping  of 


an  article  from  the  magazine.  Farm  and 
Ranch  Living,  that  was  sent  to  him  by  his 
father.”  Lindell  challenged  the  policy  as  “un- 
constitutional to  the  extent  that  it  prohibits 
him  from  receiving  clippings  of  published 
articles,  or  photocopies  of  such  clippings.” 

The  court  rejected  the  defendants’  invi- 
tation to  find,  based  on  Hause  v.  Vaught,  993 
F.2d  1079  (4th  Cir.  1993),  that  “as  a matter 
of  law,  clippings  from  periodicals  can  be 
assumed  to  pose  the  same  dangers  as  bound 
periodicals  and  hardcover  books.”  The  court 
noted  that  the  Hause  holding  “was  limited 
to  the  facts  before  it.”  Instead,  the  court  noted 
that  apparently  only  the  Second  Circuit  had 
previously  “addressed  the  constitutionality 
of  a specific  ban  on  clippings  from  other  than 
commercial  sources.”  See  Allen  v.  Coughlin, 
64  F.3d  77  (2nd  Cir.  1995). 

The  court  then  applied  the  reasonable 
relationship  test  of  Turner  v.  Safely,  482  U.S. 
78  (1987),  and  found  that  although  the  policy 
satisfied  the  first  Turner  factor,  “the  remain- 
ing Turner  factors. . . weigh  [ed]  against  the 
defendants.”  The  court  found  that  “Lindell 
did  not  have  an  alternative  means  of  exer- 
cising his  rights  []”  and  “the  defendants  could 
accommodate  Lindell’s  rights  without  a large 
burden  on  staff.”  As  such,  the  court  agreed 
“with  the  Second  Circuit’s  decision  in  Allen 
and  with  the  district  court  that  WSPF’s  ban 


as  currently  applied  to  all  clippings  and  cop- 
ies violated  Lindell’s  First  Amendment 
rights.”  The  court  concluded,  however,  that 
since  the  issue  had  not  previously  been  re- 
solved by  the  Circuit,  Lindell’s  right  was  not 
clearly  established  and  defendants  were  en- 
titled to  qualified  immunity. 

The  court  then  agreed  with  defendants 
that  the  district  court’s  injunction  was  over- 
broad under  18  U.S.C.  § 3626(a)(1)(A)  of 
the  PLRA  “because,  as  written,  it  applies  to 
all  [prisoners]  rather  than  just  Lindell[]”  and 
“it  could  be  read  to  prevent  the  prison  from 
banning  any  photocopies  rather  than  just 
photocopies  of  clippings  from  published 
sources,  or  from  imposing  reasonable  restric- 
tions on  the  form  and  number  of  clippings.” 
As  such,  the  court  indicated  that  “the  dis- 
trict court  must  modify  the  injunction  to 
make  it  conform  more  closely  to  the  viola- 
tion that  was  found.” 

Finally,  the  court  vacated  the  district 
court’s  dismissal,  at  screening,  of  Lindell’s 
claim  related  to  the  confiscation  of  his  post- 
cards from  his  cell.  The  court  noted  that  there 
were  disputed  issues  of  material  fact  and  that 
it  was  “impossible  to  evaluate  the  First 
Amendment  implications  of  this  case  with- 
out the  answers  to  those  questions.”  As  such, 
the  dismissal  was  premature.  See:  Lindell  v. 
Frank,  377  F.3d  655  (7th  Cir.  2004). 


Prisoner  Lawsuits  Not  Subject  to  Heightened 
Pleading  Standard  in  Seventh  Circuit 


The  Seventh  Circuit  Court  of  Appeals 
held  that  a prisoner’s  complaint 
need  only  state  the  prisoner’s  legal  claim  to- 
gether with  some  indication  of  the  time  and 
place:  detailed  facts  need  not  be  supplied. 
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Brian  K.  Thomson,  an  Illinois  state  pris- 
oner, filed  suit  pro  se  under  42  U.S.C.  § 1983 
alleging  that  prison  officials:  (1)  confiscated 
his  legal  papers,  causing  him  to  lose  several 
lawsuits;  (2)  denied  him  daily  physical  exer- 
cise; (3)  denied  him  his  prescribed  diet,  causing 
him  to  lose  30  pounds;  subjected  him  to  sec- 
ond-hand cigarette  smoke  which  he  is  allergic 
to;  and  put  him  first  in  solitary  confinement, 
then  in  a higher-security  prison  in  retaliation 
for  his  complaining  about  these  and  other 
prison  conditions.  The  district  court  dismissed 
the  suit,  stating  that  Thomson  failed  to  allege 
a serious  medical  condition  that  would  be  ag- 
gravated by  lack  of  exercise,  departure  from 
the  diet,  and/or  cigarette  smoke;  didn’t  suffi- 
ciently describe  the  lawsuit  he  lost  in;  and 
didn’t  allege  a chronology  of  events  that  would 
show  retaliation.  Thomson  appealed. 

The  Seventh  Circuit  summed  this  up  as 
a dismissal  for  failure  to  allege  sufficient 
facts.  It  then  noted  that  the  requirement  of 


pleading  specific  facts  (heightened  pleading 
standard)  has  been  replaced  with  the  notice 
pleading  standard  in  most  cases,  including 
this  one.  Thus,  the  Federal  Rules  of  Civil 
Procedure  only  require  that  a complaint  state 
the  plaintiff’s  legal  claims  (in  this  case,  de- 
nial of  access  to  courts  in  violation  of  the 
due  process  clause  of  the  Fourteenth  Amend- 
ment, cruel  and  unusual  punishment  in 
violation  of  the  Eighth  Amendment,  and 
retaliation  for  attempting  to  seek  redress  of 
grievances  in  violation  of  the  First  Amend- 
ment) together  with  some  indication  of  the 
time  and  place  of  the  violation.  Thomson’s 
complaint  did  this.  Therefore,  it  was  error  to 
dismiss  the  lawsuit.  The  court  also  noted  that, 
if  the  defendant  needed  more  information,  this 
could  be  obtained  through  a contention  inter- 
rogatory. The  dismissal  was  reversed  and  the 
case  returned  to  the  district  court  for  further 
proceedings.  See:  Thomson  v.  Washington, 
362  F.3d  969  (7th  Cir.  2004).  fl! 
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Jury’s  $108,000  Verdict  in  New  York 
Prisoner’s  Medical  Claim  Vacated 


The  Second  Circuit  Court  of  Appeal 
has  affirmed  a district  court’s  order  set- 
ting aside  a jury’s  verdict  of  $108,000  in  a 
prisoner’s  lawsuit  alleging  deliberate  indifference 
to  his  serious  medical  needs.  New  York  prisoner 
Juan  Hernandez  sustained  multiple  gunshot 
wounds  prior  to  his  arrest  by  New  York  City  Po- 
lice. For  medical  reasons,  surgeons  did  not 
remove  bullet  fragments  from  Hernandez’s  left 
hand.  Hernandez  was  subsequently  released  on 
his  own  recognizance  from  custody,  and  against 
doctor’s  advice  he  left  the  hospital. 

Hernandez  remained  free  for  five  months, 
during  which  he  sought  no  medical  treatment. 
Almost  two  years  after  his  arrest,  Hernandez 
was  sent  to  Sing  Sing  Correctional  Facility. 
After  complaining  of  severe  pain  in  his  hand, 
Hernandez  was  seen  by  doctors  and  was  ulti- 
mately recommended  for  surgery  on  his  hand. 
Delays  occurred,  and  Hernandez  was  trans- 
ferred To  Elmira  Correctional  Facility,  where 
doctors  recommended  against  surgery  because 
the  bullet  fragments  were  not  impairing  the 
normal  function  of  the  hand.  Nine  months 
later,  Hernandez  was  returned  to  Sing  Sing, 
and  the  surgery  on  his  hand  proceeded. 


Hernandez  filed  suit  in  federal  court 
claiming  the  repeated  delays  in  surgery  vio- 
lated his  Eighth  amendment  rights.  The  case 
went  to  trial  and  ajury  awarded  him  $108,000 
in  nominal,  compensatory  and  punitive  dam- 
ages. The  defendants  then  filed  a motion  under 
FRCP  50  seeking  judgment  as  a matter  of  law. 
The  district  court  granted  the  motion  holding 
that  Hernandez  had,  despite  the  jury  verdict 
in  his  favor,  failed  to  present  evidence  of  the 
defendants’  liability.  Hernandez  appealed. 

The  Second  Circuit  agreed  with  the  dis- 
trict court’s  rationale  for  granting  the 
defendants’  motion  for  judgment  notwith- 
standing the  verdict.  The  Court  said  there 
was  not  evidence  any  of  the  defendants  were 
deliberately  indifferent  to  Hernandez’s  seri- 
ous medical  needs.  First,  the  Court  noted 
that  Hernandez  failed  to  obtain  medical  care 
while  he  was  out  of  custody,  and  the  type  of 
surgery  he  required  was  best  performed  in 
the  first  few  months  after  the  injury.  Next, 
Hernandez  did  not  sue  any  medical  personal 
at  the  jail  or  Elmira  for  treating  his  condi- 
tion. Finally,  once  the  defendants  had 
Hernandez  in  their  care,  they  treated  him  and 


any  delays  in  that  treatment  were  either  not 
attributable  to  them  or  were  based  on  rea- 
soned medical  judgment. 

It  was  not  the  defendant’s  fault  that  the 
first  surgeon  scheduled  to  perform  surgery 
in  Hernandez  became  unavailable.  The  de- 
fendants then  scheduled  Hernandez  to  see 
another  surgeon.  Hernandez  complained  that 
the  second  surgeons  request  for  follow  up 
appointments  were  not  made  due  to  a failure 
to  schedule  and  his  subsequent  transfer.  The 
Court,  however,  found  that  the  responsibil- 
ity to  schedule  appointments  and  place  a 
medical  hold  to  prevent  transfer  was  the  re- 
sponsibility of  a person  not  named  as  a 
defendant,  and  the  defendants  cannot  be  held 
responsible  for  another  person  failure. 

The  Court  held  that  Hernandez’s  claims 
may  support  a finding  of  negligence  or  medi- 
cal malpractice  or  that  the  system  broke 
down  or  misfired  in  this  instance.  It  does 
not,  however,  prove  deliberate  indifference 
in  light  of  the  treatment  Hernandez  received. 
The  judgment  of  the  district  court  was  af- 
firmed. See:  Hernandez  v.  Keane,  341  F.3d 
137  (2nd  Cir.  2003).  PI 
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Oklahoma  Family  Buries  Wrong  Man 


An  Oklahoma  couple  got  a real 
shock  upon  returning  home  from  a 
family  funeral.  They  received  a call  from 
their  son,  Kevin  Wyckoff,  whom  they  be- 
lieved they  had  just  buried. 

“Hey  Dad,”  Kevin,  23,  said  in  his  call 
from  the  Lexington  Assessment  and  Recep- 
tion Center  on  December  22,  2003.  “Huh. 
Well,  damn  boy.  We  just  had  your  funeral 
today,”  his  father  replied,  according  to  a tran- 
script of  the  call  released  by  the  Oklahoma 
Department  of  Corrections  (DOC). 

The  man  who  was  buried  was  believed 
to  be  Steven  L.  Howe,  34,  also  a prisoner  at 
the  Center.  Officials  planned  to  exhume  the 
body  for  identification.  Both  men  had  en- 
tered the  prison  on  December  5,  2003,  and 
were  similar  in  appearance,  according  to 
prison  officials. 

Kevin  is  serving  a five-year  sentence  for 
charges  that  include  kidnapping  and  contrib- 
uting to  the  delinquency  of  a minor.  Howe 


was  serving  five  years  for  driving  while  in- 
toxicated and  evading  police. 

Prison  officials  were  trying  to  determine 
how  the  mix-up  occurred,  saying  that  the  two 
may  have  switched  cells  without  permission. 
But  Kevin  said  that  prison  personnel  had 
incorrectly  put  Howe’s  name  on  a cell  where 
he  had  been  moved,  and  left  his  name  on  the 
cell  where  Howe  killed  himself. 

However  it  happened,  prison  officials 
are  the  ones  who  evidently  misidentified  the 
body,  according  to  DOC  spokesman  Jerry 
Massie.  Yet,  like  a recalcitrant  child,  the 
DOC  refuses  to  accept  responsibility  for  its 
actions.  Prison  officials  apparently  offered 
no  apology  to  either  family,  and  even  balked 
at  reimbursing  the  Wyckoff’s  for  the  unwar- 
ranted funeral  expenses,  saying  they  may 
have  to  file  a claim.  “We  can’t  just  write  them 
a check,”  said  Massie.  PI 

Source:  Associated  Press 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  pris- 
oners, and  sexual  assaults  against  prisoners. 
Write:  ACLU  National  Prison  Project,  733 
1 5th  St.  NW  Ste  620,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact 
if  you  can’t  access  programs  or  are  not  re- 
ceiving proper  medication.  Write: 
CorrectHELP;  PO  Box  46276;  West  Holly- 
wood, CA  90046.  HIV  Hotline  323-822-3838 
(Collect  OK  from  prisoners). 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good  info 
in  three  areas:  education,  family  reunification, 
and  services  for  parents  and  children.  Write: 
Center  for  Children  of  Incarcerated  Parents,  PO 
Box  41-286,  Eagle  Rock,  CA  90041. 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  manda- 
tory sentencing  laws.  FAMM-gram,  $10  yr 
prisoners.  Write:  FAMM,  1612  K Street  NW 
#1400,  Washington  DC  20006. 

Florida  Prison  Fegal  Perspectives 

Bi-monthly  newsletter  that  includes  court  rul- 
ings, administrative  developments  and  news 
about  the  Florida  DOC.  $9  yr  prisoners;  $15  yr 
individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  660-387,  Chuluota  Florida  32766. 


Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 
ful convictions,  and  how  and  why  they  hap- 
pen. 6 issues:  $10  prisoners;  $20  all  others. 
$3  for  sample  issue,  370  for  info  (stamps 
OK).  Write:  Justice  Denied,  PO  Box  88 1 , Co- 
quille, OR  97423. 

Hepatitis  C Awareness  News 
Hepatitis  C and  HIV/HCV  newsletter  free  on 
request.  Write:  National  Hepatitis  C Prison  Coa- 
lition, PO  Box  41803,  Eugene,  OR  97404. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners; 
$25  all  others.  Members  receive  the  Razor 
Wire.  Write:  November  Coalition,  795  South 
Cedar,  Colville,  WA  99114. 

Stop  Prisoner  Rape 

Seeks  to  end  sexual  violence  against  prison- 
ers. Counseling  resource  guides  for  impris- 
oned and  released  rape  survivors  & activists 
available  for  almost  every  state.  Specify  state 
with  request:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010. 
Donations  welcome. 

Western  Prison  Project 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15 
all  others.  Write:  WPP,  PO  Box  40085,  Port- 
land, OR  97240.  Write  for  info  about  reports 
related  to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 

law.  Explains  words  with  many  cross-references.  1036  1__1 

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1 046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  7th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  392  pages.  $19.95. 
Comprehensive  and  easy  to  understand  guide  on  researching  the  law. 
Explains  case  law,  statutes,  digest  and  & more.  Includes  review  questions, 
library  exercises  and  practice  research  problems.  Especially 
valuable  for  novice  pro  se  litigants.  1005  1__1 

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 

graduate  courses.  One  of  a kind  prisoner  resource.  1047  l__l 

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS! 

1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!) 

2.  Actual  Innocence  ($14.99  value) 

3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!) 
(Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted) 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right, 
updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99. 
Two  of  OJ.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a 
regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the 
innocent.  Devastating  critique  of  police  and  prosecutorial  miscon- 
duct  and  the  system  that  ensures  those  abuses  continue.  1030  

Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 
cally linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and 
parts  of  speech  shown  for  every  mam  word.  Covers  all  levels 

of  vocabulary  and  identifies  informal  and  slang  words.  1045  L_l 

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+ 
entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated 
geographical  and  biographical  entries.  Includes  latest  busi- 
ness and  computer  terms.  1033  


Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 
and  prison  growth  adds  to  revenue  & profits.  1025  1__| 

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 
reading  to  understand  prison  slave  labor  today.  1 007 

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex  1009  

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  l__l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 
hepatitis  B&C  and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  I 

Ail  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital  P 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting  P 

U.S.  government  involvement  in  drug  trafficking.  1014  |__[ 

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 
System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  P 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $19.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up"  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  1 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book.  | 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries)  | 


Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 
Ronin,  271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99,  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  interviews  and  an- 
swering questions,  networking,  how  to  present  your  P 
strengths  to  an  employer,  and  much  more!  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in  control  units  and 
much  more.  Prisoners  please  include  any  required  authori-  P 
zation  form  for  a hard-cover  book  with  your  order!  1 003 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Index,  over  325  pages  $22.50  for  any  purchaser  | | 

1996-1998  Index,  over  325  pages  $22.50  for  any  purchaser.  I I I 

1999-2001  Index,  over  325  pages  $22.50  for  any  purchaser.  I ! 

2002  Index,  over  100  pages  $10.00  for  any  purchaser.  I I I 

2003  Index,  over  100  pages  $10.00  for  any  purchaser.  I I I 

1 FREE  SHIPPING  DN  All  BDDKAND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  3-31-05) 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 


206-246-1022 

Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  LI 

Mail  Order  To: 

Name: 

DOC  #: 

Suite/Cell: 

Agency/Inst: 

Address: 

City/State/Zip: 

Extra  line: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre- stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  ( W rite  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  ■ 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 
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Buy  Your  Copy  Today! 


Due  to  budget  cuts,  if 
you  don’t  buy  your 
own  copy  of  these 
how-to  guides  you 
may  not  find  them  in 
your  prison  library  at 
all.  Order  your  copies 
today  to  make  sure 
you  have  the  hands- 
on  help  you  need 

Oceana 
Publications,  Inc. 

V J 


Know  Your  Rights!  Get  The  Hands-On  Guides 

That  Have  Helped  Thousands 


Prisoners’  Self-Help  Litigation  Manual,  3rd  Edition  us$32.95 


Many  grievances  of  prisoners  can  be  remedied  without  the  assistance  of  a lawyer.  Written  by  John  Boston 
and  Daniel  Manville,  this  valuable  publication  includes  an  outline  of  Federal  and  State  legal 
systems  and  relevant  terminology.  This  essential  resource  will  help  you  to  understand  your  rights,  and 
will  present  possible  remedies. 

This  publication  includes: 

• Conditions  of  Confinement  • Civil  Liberties  in  Prison  • Equal  Protection  of  the  Laws 

• Procedural  Due  Process  • Litigation  • Pre-Trial  Detainees’  Rights  • Action,  Defenses  and  Relief 

• Legal  Research  and  Writing 


Introduction  to  the  Legal  System  of  the  United  States  us$29.so 


This  publication  will  help  you  to  understand  the  fundamental  principles  of  the  United  States  legal 
system.  Written  by  E.  Allan  Farnsworth,  Professor  of  Law  at  Columbia  University  School  of  Law,  this 
text  has  been  required  introductory  reading  in  law  schools  for  nearly  20  years. 

You  receive  coverage  on: 

• Flistorical  Background  • Legal  Education  • Legal  Profession  • The  Judicial  System  • Statutes 

• Secondary  Authority  Classification  • Procedure  • Private  Law  • Public  Law 


Brief  Writing  and  Oral  Argument,  8th  Edition  us$35.oo 


This  text  provides  guidance  on  the  art  of  preparing  oral  and  written  arguments,  and  explains  how  to  be 
effective  and  persuasive  in  court.  One  of  the  authors  has  more  than  twenty  years  of  experience  as  a trial 
judge  in  the  U.S.  Courts  of  Appeals,  and  in  this  book  he  shares  the  secrets  to  success. 

This  book  includes  current  explanations  relating  to  Courts  of  Appeals  including: 

• Function  • Structure  • Procedures  • Rules  of  Court  • Standards  of  Review 

• Citing  Laws  in  Your  Arguments 


Detach  this  form  and  send  payment  (Check,  Money  Order  or  Credit  Card)  in  an  envelope  to: 

Oceana  Publications,  Inc.  • 75  Main  Street  • Dobbs  Ferry,  N.Y.  10522-1632 


□ Prisoners'  Self-Help  Litigation  Manual,  US$32.95 


0-379-21212-9 


□ Introduction  to  the  Legal  System  of  the  United  States,  US$29.50 


0-379-21373-7 


□ Brief  Writing  and  Oral  Argument,  8th  Edition,  US$35.00 


0-379-20427-4 
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Federal  Prison  Consultants,  Inc. 

The  Nationwide  Expert  in  Federal  and  State  Prison  Reduction  Strategies 
www.FederalPrisonConsultants.com 


Contact  Address:  201  Braeburn  Terrace  . Lansdale  . PA  19446 
Contact  Toll  Free  Phone  No:  800.431.6258 


IMPORTANT  NOTICE:  NO  COLLECT  CALLS  WILL  BE  ACCEPTED.  All  inmate  telephone  contacts  must  be  either  by  a pre-paid 
or  preferably  a legal  telephone  call  to  Federal  Prison  Consultants,  Inc.  (FPC)  and  or  to  any  division  of  FPC.  Inmate  contact  via 
mail  MUST  include  an  outside  personal  or  professional  contact  that  will  either  be  providing  or  assisting  with  the  financial  require- 
ments of  retaining  our  services  or  the  mail  will  be  placed  in  pending  status  until  an  outside  contact  person  is  obtained. 

Federal  Prison  Consultants,  Inc.  (FPC)  and/or  a division  of  FPC,  assists  individuals  who  have  been  or  are  being  Investigated, 
Indicted,  or  Arrested  for  a Federal  or  State  Crime.  We  inform  defendants  and  inmates,  as  well  as  their  families  and  defense 
attorneys,  about  all  of  the  Federal  Bureau  of  Prisons  (BOP)  or  State  Department  of  Corrections  (DOC)  Program  Statements 
and/or  Programs  that  may  change  a condition  of  confinement  or  contribute  to  a sentence  reduction 

We  offer  Plea  Agreement  and  Pre-Sentence  Report  Consulting  & Review,  Initial  Prison  Placement  Services,  and  other  Review 
& Placement  Services,  prior  to  and  after  Plea  Agreement  and/or  Pre-Sentencing  Reports  have  been  generated.  We  provide 
assistance  at  anytime  in  the  following  programs  and  services: 

• Drug/Substance  Abuse  Program  (500  Hour  RDAP)  • Boot  Camp  or  Shock  Incarceration  (ICC) 

• Institutional  and  Treaty  Transfers  • Commutation  of  Sentence  • Half-Way  House  Placement  ‘Administrative  Remedies 

• Home  Confinement  • Compassionate  Release  • Work  Cadre  Other  BOP  and/or  DOC  Program  Statements  and/or  Programs 
Probation  • Parole  • Supervised  Release  • Executive  Clemency  • Pardon  Expungement 

Research  For: 

• Direct  Appeals  • 2255/2241 /3582(c)/Rule  35  Motions  • Blakey  Issues  • BOP  Issues 

Professional  service  fees  start  at  $1975.00  and  are  payable  by  cashier’s  check,  money  order  or  credit  card. 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  11/2005,  then  the  sub- 
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